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9 MINISTRY OF BUSINESS,
ﬂ INNOVATION & EMPLOYMENT
HIKINA WHAKATUTUKI

BRIEFING
Regulatory framework for private parking enforcement

Date: 28 June 2018 Priority: Medium
Security | confidence Tracking 3889 17-18
classification: number:

Purpose

To provide further advice on the regulatory framework for private parking enforqe(nent and
evidence of potential problems to inform your discussion at Cabinet Economic, De\}ewbment
Committee. This briefing also provides process options for a review of the regulatory framework foi'
private parking enforcement for your consideration. NN '

Executive summary LA O\

N

1. On 13 June 2018, the Cabinet Economic Develdpment CMmlttee (DEW def ?‘eli
consideration of the paper entitled Proposal to feguléte fees chargeﬂ by wtleé clamp
operators, and invited you to provide furthet ‘advtcedn the wider. fegulatmy framework
relating to parking enforcement on prwaie Iand [DEV-18 MIN 011 1]

2. On 18 June, you asked MBIE te- provlde adwce to mform your d"séussmns with DEV at a
later date to be decnded by y0ur vTﬁce N

3.  Wedo not have strﬂﬁg Wevidem:e that demnnstrate's the size of problems related to private
parking enforcemen‘k Evld@nce suggests thatthe problems are particularly prevalent for
wheel clamplrtg, compared to the other ehforbement methods of breach notices and towing.

4.  While there i8 aerglatlvely hlgh-volqme qf complalnts about breach notices, they do not
mdtcate the, ‘same level of hia as1s associated with clamping. Anecdotal evidence suggests
{hat some problems partlculariyk unreasonable fees, may exist for towing.

N ‘ ‘The maln challe qes w“m the pollcy development process thus far have been the lack of
evidence, and the\lackof consensus between agencies. We think it would be useful to
“address theseklssues by talking to stakeholders and agencies and gathering more evidence.
We have developed three options which you could consider to look at the regulatory
frapnewock.for-private parking enforcement:

_ a_‘.e"--\'\'_‘-a tafgeted review of wheel clamping in parallel with the ongoing policy process

NN

) ) b/ atargeted review of wheel clamping prior to seeking policy decisions
c. a full review of private parking enforcement, including towing and breach notices.

6. If we had to prioritise the aspects of private parking enforcement to address in a short
timeframe, we would advise that wheel clamping be addressed in the first instance as the
conduct associated with the practice appears to cause the most harm.

7.  If you wanted us to undertake a review, we would recommend a targeted review of wheel
clamping prior to seeking policy decisions.
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Recommended action

The Ministry of Business, Innovation and Employment recommends that you:
a Note that there is some evidence of potential problems with towing and breach notices, but that
wheel clamping appears to be associated with more egregious conduct.

Noted

b Agree to one of the following options for conducting a review of the regulatory framework for
private parking enforcement:

a. no further review at this stage

b. a targeted review of wheel clamping in parallel with the ongoing poIic‘.y*p?p_\cess
c. a targeted review of wheel clamping prior to seeking policy det:iSiolﬁg“. "\ {.{ a
d. a full review of all forms of private parking enforcement mbl()dktg 1ow|ng and breac?h

notices. - D) o \\V A
¢ Note the Ministry’s preferred option is to conduct a tar d (éiﬂeWOf wheel ¢l priorto
seeking policy decisions, and that our second preferrad bﬂt{on WOUld be a ta[g Tlrewew in
parallel with the policy process. = HC N (C \\\D

NN\
N NN

AN\ N s Noted
d Note that we will amend the Cabinet paper énhtled Proposa." ?tg mgulate fees charged by wheel
clamp operators, according to your preferred optlon for you ta reSmelt at your convenience.

L ¢

A\ } ) Noted
\S SN
Jenme Kerr A\ Hon Kris Faafoi
Manager, Competlt{on and Consumer Policy  Minister of Commerce and Consumer
A\ AN Affairs
OAYRN> [
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Background

8. On 13 June 2018, the Cabinet Economic Development Committee (DEV) deferred
consideration of the paper entitled Proposal fo regulate fees charged by wheel clamp
operators, and invited you to provide further advice on the wider regulatory framework
relating to parking enforcement on private land [DEV-18-MIN-0111].

9. On 18 June, you met with MBIE and asked us to provide advice to inform your discussions
with DEV at a later date to be decided by your office.

Regulatory framework that currently applies to private parking enforcement

10.  Parking enforcement on private land generally takes three forms: towing, wheel clamping or
the issuing of ‘breach notices’ (i.e. notices informing motorists that they have bFeached the
terms and conditions of parking and are required to pay a fee). - , /

11. There is no sector-specific legislation that governs parking rights anq aH fnrms of parkmg
enforcement, or the charges allowed for such enforcement “oR private, land. _

12. A range of statutes and common law (i.e. law which (smot wﬁﬂeﬁ into statute’ bdl“has |
developed in the courts over time) may apply. Weha\)epmvided a recaﬁoffhé 1aw‘s’that
apply to private parking enforcement in Annex 1 ) \ \_~ al ))

13. Issues to do with private parking enforcemte;ﬁ span across a numbbr o‘f l‘egulatory systems
and various agencies have an |nte(est br rdle in"private parklng enfarcement

o\ >

14. This includes the following agemsles

a. MBIE oversees tlie conswner and commercla‘l regu!atory system that works towards
promoting thpldng-term Interests of consumers. -Our role is applicable to parking
enforcement mthat cansumers mby suffer barm from unreasonable trade practices.

b. The, Mmlstry bf Transport has -ah mterest because affected consumers are motor
-vehmfe’ us‘ers The Ministry- Qf‘Trahsport has responsibility for regulating parking
'enfomement on pubfic Iand and it has some specific legislation which applies to towing
> opérators. -

~¢.> The Mlnlstry of Jus{lne also has a role in its responsibility for general contract law,
' which fs' Qag‘t ofthie regulatory framework for parking enforcement, and in specific
Ilcensmg reqfilrements which may apply to some enforcement companies.

15. Thls |Ilustrates that the regulatory framework for private parking enforcement is complex and
s 1he responS|b|I|ty of no single agency.

Ewdence of potential problems in the wider regulatory framework for
private parking enforcement

16. In December 2017, we provided you with information on the potential problems that
consumers face in relation to parking enforcement on private land [briefing 1596 17-18].

17. These problems generally fit into one of the following categories:

a. Unreasonable or unjustified fees
b. Unclear signage
c. Intimidating/unreasonable conduct by parking enforcement operators.
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18. We do not have strong evidence that demonstrates the size of these problems related to
each form of private parking enforcement.

19. Anecdotal evidence suggests that the problems are particularly prevalent for wheel clamping.
Below we provide what evidence we have been able to obtain about the potential size and
seriousness of these problems for each enforcement method.

Breach notices

20. The Commerce Commission receives a relatively high volume of complaints about
companies that use breach notices as their primary method of parking enforcement on
private land.

21. For example, Wilson Parking, which primarily uses breach notices, was the pinth most
complained about trader to the Commerce Commission in 2016/2017 for aﬂe’ged breaches of
the Fair Trading Act 1986. Over the two years to April 2018, Wilson was thg stbject of 91 <N\
complaints out of a total of 136 unique complaints to the Commerce Cbmm'lss}mn about the
private parking industry. AN\ N\

22. The number of complaints about breach notices is likely t0« be hlgh because itisa commeﬁly"
used enforcement method. Wilson Parking is New Zpélénd!&ia@est parking CQmpgny,
controlling over 300 parking lots across the counﬁya‘pﬁﬁnm@ 40,000 mdquual tsarwpérks

{(
23. Commerce Commission complaints data abauth\rea}ﬂ notlces prlmanlwelaté to

)

g “‘-\. P 'y
Fees o leveloffees O\ ~O \
o misleading: repr&sentatlons of prlce N
Signage » _ poorlyfocated. orinadequate j;hggb L
Conduct » ﬂnfoFcement action taken where ‘parking equipment is faulty or
_C tyhere'thére has been: no breach of terms and conditions
{8 :handllng of ap[}eafs

24. The Commepc Commlssmn nqtes thagcomplalnts involving breach notices are the most
common hutare not SIgnlfoérith/ Thigher than the number of complaints about clamping when
ta{( ing into account the much' !arger “scale and national coverage of companies that issue

' breach notices. )

Whee] t:Iam ping

25. By way gfcﬁmpamson complaints to the Commerce Commission about wheel clamping
primarily relate to.

VD

e’ \V . charging additional fees beyond those identified in terms and
v\ conditions (where terms and conditions are made available)
poorly located or inadequate signage
clampers lying in wait for motorists
unauthorised clamping on public land
handling of appeals (not responding to appeals, not following the
appeal process, adding additional fees, inability to contact company)
aggressive behaviour
° pursuing paid debts

\ "‘éjgnége
/| Conduct

! hitps://www stuff.co.nz/business/10067 8814/Parking-giant-Wilson-pays-wardens-a-performance-bonus-but-
insists-no-quota
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26.

27.

This suggests that while there are complaints about breach notices, they do not appear to be
the same level of egregiousness as the conduct that is the subject of wheel clamping
complaints. As far as we are aware, breach notice complaints are not about intimidation or
harassment. There is little evidence of a widespread problem of unreasonable conduct. This
could be because breach notices are less likely to result in direct face-to-face contact
between a motorist and a parking enforcement operator.

While it would be worth examining these issues further for evidence of potential problems, it
appears that there is probably more serious harm associated with wheel clamping.

Towing

28.

29.

30.

31.

32.

3

34.

In conversations we have had with the New Zealand Automobile Association (AA), the
organisation says that prior to regulation of the towing industry, it used to receive many
complaints about rogue tow truck operators. However, the AA claims thal |t no ionger
receives many complaints about towing. " \ . P
QU _ ((
The Commerce Commission says that it receives few complaints- ahou‘t tow?ng but thatthe
complaints primarily relate to the level of the fee charged. It-may however receive few | > ™
complaints because it is not the regulator with prxmary resriongblllty tor the towmg mdubt(y

The Ministry of Transport and New Zealand Tran,SPQ?t Rg’ency (NZTA) are T anSIbIe for
regulating towing as a vehicle recovery serviceunder theLand Transpor( Act 1998. Tow
truck drivers are required to be licensed, car {dentlﬁdatlon and keen regiSte‘rs of tows and
complaints. They must also behave in an J‘y and civil manrie'r at all hrnes in their work.

We requested data on towing complamts fro‘m NZTA. Unfodﬂnately NZTA was unable to
provide data in time for thls briefi ng hoWeVer we wm pro\(lde tn’s if it becomes available.

The Ministry of Transport |s not aydare of recent- lS$l)eS w;th the towing regulatory regime as it
relates to towing onprivate Iand The Ministry of T{anspon has not reviewed the towing
regime since the Vehlgle Licénsing Rev(ewh\ 2012, which concluded that licensing was
effective in prbmo‘tmgapproprlate behawb( by tow truck drivers and staff at tow yards, and
that it asslsfed (opai Police in admlmstgﬂng -tow rosters. The industry also reported
anec;dotaﬂ)‘f that«fhe licensing régime had been relatively effective at keeping gang-related
mté\'esls outof the towing mdustrv which had apparently been an issue.

'Ahecdﬁtally we have heard of SOme problems with towing in relation to unreasonably high
~fees; intimidating heha\neyr and unclear signage. For example, towing has been the subject
of complalnts in {h\e media and in correspondence from members of the public to Ministers.

Giver| the anecddtal evidence suggests that there may be some problems, it may be worth
reviéwing’ how'well the regulatory regime is working for the towing sector. However, we

'SL}ggest‘that if Ministers are interested in reviewing the regulatory regime for towing, this
work would best be led by the Minister of Transport given that this regime is located within

=the Transport portfolio. Similarly, if any amendment is required to the towing regulatory

! regime, we would expect this to be led within the Transport portfolio.

Process options for looking at the regulatory framework for private
parking enforcement

35.

You may wish to proceed by going back to DEV to seek policy decisions and approval to
begin drafting legislation on wheel clamping, with no further review of the regulatory
framework.
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36. We understand that the Government wants to take action to address unreasonable parking
enforcement practices in a timely manner. If we had to prioritise the aspects of private
parking enforcement to address in a short timeframe, we would advise addressing wheel
clamping in the first instance as the evidence available suggests that it attracts the most
egregious conduct.

37. However, the two main challenges with the policy development process thus far have been
the lack of evidence, and the lack of consensus between interested agencies about the
policy direction. We think it would be useful for us to address both of these issues by talking
to stakeholders and agencies and gathering more evidence by reviewing the regulatory
framework further.

38. We have developed the following options which you could consider as next steps for looking
at the regulatory framework for private parking enforcement. e

Option 1: Proceed with policy decisions and conduct targeted. reVJewm parallel (t ~ 2N

39. Under this option we would undertake a targeted review of wheéjcfemhlhg n parallel wlth
the decision-making and legislative process. This would enable us to'gather informatiop; and
data from industry and other stakeholders to support the ieg‘slatlve désign process. When
DEV next considers the proposals, you could suggesttﬁgt yqu proceed W|th tﬁq‘ptoposé‘fs
but conduct a targeted review in parallel. A

A ‘ N\ N
: Irl

40. You could suggest a mandated report back, Whe(e Gablnet can cxaﬁsideﬂfany further
changes or decisions are required. \ i

Timing You could seek policy dea[slons at’your conveme ce A Ilmlted review of wheel
clamping might take-about three months Ihls wau d prlmarlly involve consuitation
with stakeholders, <\ |

Scope The review wodld, be té}geted to whae} olamping onIy, and not look at evidence of
other |sspgs wuﬁ _private Qarklng enfm’eempn’t

Governance | MBIE-would Iead this work mth support‘from the Ministry of Transport and other
ggeﬂo‘]es as&égmred <  ¢

Benefits

41.  Thist optlon would enable y@u\fl}pTDOeEd with taking action on wheel clamping in a timely
(nﬂ[mer, whilé providing the. Oppbrtunlty for us to gather evidence and consult to support the
!egtsiatwe de3|gn process

Risks ™" '~. .

42. A key risK of Iaokmg at the issues after policy decisions have been made is if consultation
raises néw lssyqes or evidence which suggest that changes are required to the high-level
p_gﬁc:y_ divectior (for example, evidence which might suggest that a fee cap is not the best

bptioh) Addressing these types of issues after Cabinet has made its decisions could be

__\ \difficujt, especially if draft legislation is already at select committee or even further along in

N\ -t?\e Ieg|s|at|ve process when the evidence arises.

\"'-‘4.3.-- ’ We think it is unlikely that the evidence would suggest a ban, although there would be
stakeholder support for this option. However, it may suggest some further conduct regulation
is required or may provide further data on the costs or other impacts of the fee cap.

44. Another risk is that we do not capture any ongoing issues with other forms of private parking
enforcement. This could mean that the law is not clarified and applied consistently across
private parking enforcement. This could create implications for other forms of parking
enforcement that are not regulated (for example, it could increase the incidence of and fees
charged for other forms of enforcement).
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Option 2: Targeted consultation on wheel clamping prior to policy decisions (our
preferred option)

45. We would do some targeted consultation and gather evidence on wheel clamping before
Ministers make policy decisions and legislation has been drafted.

Timing This could take at least three to five months, depending on scope. We suggest
consulting with stakeholders (which might include a targeted discussion paper) and
reaching an agreed approach with other agencies and then have an additional
month to update the Cabinet paper if required. We could do more robust data-
gathering with a consumer survey, although this would extend the timeframe.

Scope The review would be targeted to wheel clamping only, and not look at evidence of
other issues with private parking enforcement.

Governance | MBIE would lead this work with support from the Ministry of Transpbrt and other
agencies as required. o ANV

Benefits - '_ O\ SN\ —
46. This would allow us to address any new issues or evidence ralsedm cqﬂsuitatlon before_

Cabinet makes policy decisions. This would mitigate the risk of potentlaily‘ havmg new 1$sﬂes  _
which require a reconsideration of the wider policy dlrectlon / . \

AN \"._ > {

RISkS C g -\" S < \ N 'C‘_

47. The risk of this option, as with Option 1, is thatme dq ?Qf Qépture lss/ueé elsewhere such as
with towing and breach notices. XN DA\

48. At the other end, there is the risk of scﬁpe creep consultatm on wheel clampmg would
inevitably raise issues with private harklng ehl‘orcement in genaral which would be out of our
scope to address in the policy proceSs Th{s could be ml gated by being very clear on the
scope of the targeted rev;ew and }‘ecordlng the otheﬂsSues raised for a possible future
review. . A ) \\

Option 3: Full review of regulatory reglme ‘for prlvate parking enforcement

49. This would. beafu]i reviéw of the relgﬁiafory regime for private parking enforcement, with joint
agency and 5o||‘\t Ministerial resp nSIbm'tles

50. The pcocess for the review rmgh{ methde

' a “a Terms of. Reference agreed by Ministers and agencies which outlines the scope of
- lssues_' ophmgand responsibilities

b. a qQﬁédm:sfx_éuwey to gather data on issues and their scale
C apublrc discussion paper on issues and options

ol g2 '_"Engagement with stakeholders.

\ \Timing We estimate this would take at least nine months: at least two months to set up
—r governance arrangements and draft a Terms of Reference, two months for drafting
of a discussion paper with input from various agencies, three months for
consultation and evidence-gathering, two months to develop recommendations and
seek Cabinet approval.

Scope The review would examine the issues with the wider regulatory framework for
private parking enforcement. It would include clamping, towing, breach notices and
other forms of private parking enforcement, if any.

Governance | We would suggest forming a joint agency governance group to include MBIE, the
Ministry of Transport, NZTA, the Ministry of Justice, New Zealand Police, the
Department of Internal Affairs and the Government Centre for Dispute Resolution.
Several Ministers might have joint responsibility for this work.
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Benefits

51. There would be merit in reviewing the regulatory framework because in general the laws
around private parking enforcement are considered a legal ‘grey area’ — except for the
licensing and conduct requirements relating to tow truck operators. It would be helpful for
consumers to have greater clarity about the laws around reasonable fees, signage and
conduct, without them having to test these in a court or the Disputes Tribunal. The problems
that consumers face generally stem from this legal ambiguity. For example, because the law
is not clear on what exactly constitutes a reasonable parking enforcement fee, parking
operators are able to exploit this to charge potentially unreasonable fees.

52. The advantage of conducting a comprehensive review of the wider regulatory framework for
private parking enforcement is that it could result in better clarification of the law and the
application of the law consistently across private parking enforcement. if we ,Ojlly address
one enforcement method, legal ambiguity is likely to continue in other area§ e

53. There are also likely to be implications of regulating one enforcement, Method‘but notthe [ 3 \ y
others. For example, addressing wheel clamping may increase th qseoftcwmg The ~_ /)
advantage of a wider review is that it may help to address _these po en:tlai impacts. W\ N\

Risks AN N N\ \

54. This would be a substantial piece of work that w/ou}d\ak{;he}nost amo, dfhmé“\ﬁc review
of the regulatory framework would need cross-ia enk;y apdpossmly lenlen;stef?al input.
As indicated above, it would likely require. the}lmn‘s.téy of Transpprt’.lo ]eadv; view of towing

regulation given that it is currently reguiafed u er{ﬁe Transpo”rt ﬂodfoilo

55. Arisk is that this review would take aWay- resource from bther‘ Gavernment priorities.

Recommendation A\ ' XN \' \ W

56. We think that Optiop-2'is the best optlon It aﬂowis the G‘:overnment to address the most
egregious conduct assoClated with wheel, clamhlr@ iri a timely manner, while providing us
with the opportumty 1o gather ewdenCB Bhd cohstﬂt stakeholders further before seeking
policy deQSiOHSx > AN 2

™ | (

57. Optién.1 IS aur’ second preferred bbt}dt’r as it would allow us to gather evidence to support
the’ Ieglslahve deS|gn proceas, aven ' if we do it in parallel with this process.

58 Ttlere is not enougtl eVIde.nce at the moment to suggest that a wider review under Option 3
Q WGUId be necessary n. the short term to deal with urgent problems.

Consultatlbn

59 We have. eonsulted both the Ministry of Transport and the Commerce Commission in the
preparatlon of this briefing.

.\\

"-[;gafnmunications and risks

60. We have not identified any risks in addition to those above.
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Next steps

61. As a next step, we suggest you indicate which process option you prefer of the following:
) No further review at this stage
o conduct a targeted review of wheel clamping in parallel with the ongoing policy process
) conduct a targeted review of wheel clamping prior to seeking policy decisions

. conduct a full review of all forms of private parking enforcement, including towing and
breach notices.

62. We can then work with you to amend the Cabinet paper for you to take to DBV at your
convenience. A

Annexes A%

; N\
= N\ ns
Annex 1: Regulatory framework for prlvate parking enforcemeqt \ ' ‘\\ ;\/"v
~ ~ \ \ )
Annex 2: Summary of what we know about private parklng q\j.g éfﬁeﬁt and optioris ‘T»b‘r._evi}éw
> NN\
f / N \ \\

1\‘\ \ »
\ \ Y
\ ) \
v \ )
C < \ V4 \
— N \® N ” .
G2\ ! / ‘S
R 7 / \
—) W
J )
> ANV N\
(/-“x“:\“ \\\
AR N
N
D
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Annex 1: Regulatory framework for private parking enforcement

1. Below is an overview of the various statutes and common law principles that make up the
‘regulatory framework’ for private parking enforcement. These laws apply depending on the
situation (for example, whether the situation is trespass or a parking service has been
offered). How these laws interact in each circumstance is not clear.

The law of contract

2. When someone parks on private land, they are implicitly agreeing to a contract. They may
breach the contract by staying too long, or by parking where it is prohibited to do so.
Contractual charges may be applied to compensate the parking operator or land owner for
losses suffered from the breach by the motorist. .

3. Under contract law, costs that may be imposed in breach of the parking “ébhﬁ'aét,are not
penaities or fines imposed to punish the motorist. Rather, they are, llquldéted damages, for [

the purpose of compensating the parking operator or land ownerfpr loSses suffered frem. the 2

breach. Tradltlonally, liquidated damages are enforceable only if the amdunt payable i &

genuine ‘pre-estimate’ of the possible loss (i.e. an estimate(based on“actual damages thaf

would be incurred). More recently, courts in the United- ngdo:nhave applied a bro‘a\der{est
to liquidated damages, ruling that liquidated damageé rmay also protect the‘hqoﬁ‘émparty s
“legitimate interest”, which could be in deterrlng QVer.sﬁéthg motonsjs tb Q‘\ree LIp parking for
other customers. - \ _

.

4. Motorists have the right to refuse to pay ‘and Io tzﬁallenge tr;e ctlarges through the Disputes
Tribunal. o) .

The law of trespass

5. When someone parks Qh prlvate{and and they are not welcome they may be in breach of
trespass law. The cammendaw doctrine of ‘distress damage feasant' provides that charges
can only cover the 'damage caused by the diiverto the land owner. Damage could be, for
example, the Ios’( reveni.le resulting, ffom'someone using a parking space that could
otherwise heu ed by someonqelse a’nd may also include the administrative costs of taking
enfot(%ementacﬁon such as towihg a \rehlcle issuing a breach notice or applying a clamp.

The Falr Tradmg Act 1986

6. The Fair Trading Act anphe‘s to anyone in trade, including car park operators and commercial
“land owners' and lessees. Under the Fair Trading Act, signs and information provided by the
operator; of’a car park must be accurate and not misleading. If signage or representations of
the tem'ts and gonditions of parking (including potential consequences of clamping) are
missing, key- information or make inaccurate statements about legal rights, this may result in a
mis]eadlng representation.

7 --However the Fair Trading Act does not require signage to be provided. Furthermore, the Act
\ \_ * will only apply where a parking service has been offered, and will not necessarily apply to
" trespass.

The Consumer Guarantees Act 1993

8. The Consumer Guarantees Act applies when a service has been provided to a consumer,
including car parking services. The guarantee that a service will be carried out with
reasonable care and skill applies to information a trader provides about parking rights.
Motorists occupying a car park provided as a service have the right to clear instructions
about (where relevant) operating hours, fees and payment, reserved and unreserved parking
and consequences of breaching conditions.
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9. However, the Consumer Guarantees Act will only apply where a parking service has been
offered. We are not aware of any case law that puts a parking operator or property owner in
breach of the Act if they have not provided signage, for example.

Licensing requirements

10. Towing is regulated as a vehicle recovery service under the Land Transport Act 1398. Tow
truck drivers are required to be licensed, carry identification and keep registers of tows and
complaints.

11. There are also specific licensing requirements which apply to persons carrying out parking
enforcement who meet the definition of a ‘property guard’ under the Private Security
Personnel and Private Investigators Act 2010, which is administered by the Ministry of
Justice. A property guard is defined as a person in the business of guarding pyoperty
belonging to another person, elsewhere than on premises owned or occ
guard. Based on the definition of a ‘property guard’, wheel clampers 2
enforcement operators who issue breach notices may meet this def}!
individuals that undertake wheel clamping on their own premise:
definition of ‘property guard’ under the Act. Tow truck drivers

<

vate Security Perso ng
fUp 'on
ini u%%e

12. Property guards are required to be licensed by the
Authority, which also has a complaints and djs€ig

13. The Department of Intemal Affairs (DI
responsible for regulating property gua
looking at whether those providing

ice, 1s partly
A is currently
ire a Property Guard
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Annex 2: Summary of what we know about private parking enforcement

and options for a review

WHAT WE KNOW ABOUT PRIVATE PARKING ENFORCEMENT

SIZE OF THE PROBLEM

* High number of complaints to
Commerce Commission

+ Complaints about fees and
signage

» No evidence of particularly

. egregious conduct

o Fewer complaints, especially after
licensing regime introduced

e Complaints primarily about level of
fees

« Some anecdotal evidence of
unreasonable conduct — may be a

BREACH NOTICES

TOWING

WHEEL CLAMPING

unreasonable co n

REGULATION AND
RESPONSIBILITY

compliance/ enforcement issue@
e  High number of complai @

anecdotal evidence °
o Complaints a *

Contract law — self-enforcement
Consumer law (MBIE, Commerce
Commission)

Property guard licensing may
apply (Ministry of Justice, DIA)

ct regime
Act
rt, NZTA)

Licensing

Contragt |2 : . =
Tr \\bg -enforcement
ehJaw (MBIE, Commerce
om ion

signage * \ \Property guard licensing may
e Eviden fm despread Apply (Ministry of Justice, DIA)
m regious condu
G LN
e O
FORCEMENT
E

OPTIONS FOR A Cﬁ PRIVAT t\@
NEFITS
a ° ith policy
; ; dec a timely manner
Q Allo nsultation to support
islative design
e process. \Jeg

months)
OPTION | » Allows consultation and evidence-
consultath | gathering to inform policy
cl or to policy decisions
S
five

months)
ION 3: Full review Gaptires Ssucsvith.al
of regulatory regime for enforcement methods
private parking Could result in more consistent
enforcement clarification and application of the

law
(at least nine months)
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RISKS

New evidence may lead to
amendments and/or new policy
decisions

Does not capture issues with other
enforcement methods

Does not capture issues with other
enforcement methods
Scope-creep — may raise issues
with other enforcement methods
which are out of scope to be
addressed in the policy process

Would take the most amount of
time and cross-agency resource
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) 2 MINISTRY OF BUSINESS,
A INNOVATION & EMPLOYMENT
¥ HIKINA WHAKATUTUKI

BRIEFING
Private parking enforcement: background and options

Date: 21 December 2017 Priority: Medium
Security . Tracking
classification: in Canfidence number: 1596 17-18

Purpose

To respond to your request for background information and advice on néx’c steps tbr progressnng \
work on private parking enforcement (including wheel clampmg) AN WV Qe

e A k-._. \ 7
~ -\ J & < \ \

Executive summary CA\ T AN

</ \ ] 2o
— \ \ 7 N \_"\ ~~ ~’

1. There is no specific consumer legislation relatl({ig‘tb :;ar garklng enforcement OP prlvate land,
although certain aspects such as 5|gnage may be co\léred by the Fpl( T‘radmg Act 1986 and
Consumer Guarantees Act 1993. ™=

2. Parking enforcement on private larid gene\'ail? takes three forms* towfng wheel clamping or
the issuing of ‘breach notices’~Tow truck operators are r‘gQui(eﬂ to be licensed under
transport regulations. Dependlng hn the situation, Whée\ Q]’amp operators may be required to
be registered as property guards under the Pnyate Sécunly Personnel and Private
Investigators Act 2910

3. Avoluntary lndus‘try cnde of condu fbﬁ‘énvaté parkmg enforcement (‘the Code’) came into
effect in 2ﬁ15 MBIES view is that, ge Code tas not been effective in changing behaviour
because nbiall players have; sign\d up, there is a lack of mechanisms to enforce the Code
and there aré ‘continuing cqnsun‘ler cbmplalnts about private parking enforcement.

4. "'HOWeVer we do not have ewdence that demonstrates the size of the problems related to

,.‘pn\(afe parking enforcemept It is possible that the type of conduct which has been receiving
‘complaints i ‘attl“tbuta’bie to a small number of rogue operators, rather than being an
|ndustry-wde pmblem

5 We ha\(e outIined some possible options for action, but public consultation and a more
; ,detaﬂed cost and benefit analysis is desirable before one of these options is adopted. The

-.dptlans are:
4  strengthening enforcement of the voluntary Code
= b.  requiring parking operators to disclose information to consumers
C. introducing a cap on enforcement fees
d. setting comprehensive rules for the private parking enforcement sector
e. banning wheel clamping.

6. The Land Transport (Wheel Clamping Protection) Amendment Bill is a member’s Bill
sponsored by Greg O’'Connor MP which has been placed in the ballot but has not yet been
drawn. This would set comprehensive rules for wheel clamping, including introducing a
licensing regime for clamping operators. The Minister of Transport has expressed interest in
adopting this Bill as a Government Bill, which would have the effect of bringing this matter
under the Transport portfolio.

1596 17-18 In Confidence 1



7.  We have commented on the Land Transport (Wheel Clamping Protection) Amendment Bill in
this briefing and can provide you with further advice as required. Our initial view is that this
Bill could provide consumers with greater protections, but further work is desirable to ensure
the regulatory costs do not outweigh these consumer benefits. We can provide you with
further advice as required.

8. As a next step, we suggest that you meet with the Minister of Transport to discuss how this
work should be advanced and which Minister should take the lead. Given their interest in this
matter, you may also wish to invite the Minister of Justice (who has responsibility for the
Private Security Personnel and Private Investigators Act) and Greg O’'Connor MP.

Recommended action

The Ministry of Business, Innovation and Employment recommends that you: ,»\

a Note that the Ministry has identified a range of possible options whlcb @ujd be anaiysed
further to address problems with private parking enforcement. &N

'
\

(" - ‘. - ("-.

N\

b Note that the Land Transport (Wheel Clamping Protec&cfa) Ambnd’ment Blll,a }r\em\h’eﬂs B|II
sponsored by Greg O’Connor MP, has been placetﬁi’the ‘bqﬂot but has qof yeg ba?en drawn.

AU \ ] )f
NN\ J ) _‘. ‘.

¢ Note that the Minister of Transport has expf‘eésed an |nterest m adqpﬁn‘g the proposed Land

Transport (Wheel Clamping Prote,ctlon) AMg‘ndment B|II aa. a G\dxernment Bill, which would
bring this issue under the Traﬁspbrt f)orﬂ‘ollo \

X \
. \

‘Noted

Noted

Noted

d Forward this brlefng f6 the Mlmster of Tréhsport
: ‘-..\_‘sx '_ , Q O\ < Forwarded

( .___\ ._ \ )

e Agree tb dtspUss with the eruster nf T'ransport and any other interested colleagues, how this
. quk should best be ad'Vanced tnc!udlng which Minister should take the lead.

\\V Agree/Disagree
f Proviqg-.fé,éabad(']ﬁ the Ministry on this briefing.
) A\ Provided
))
Karen Chant Hon Kris Faafoi
Acting Manager, Competition and Consumer Minister of Commerce and Consumer
Policy Affairs
..... o]
/... /...
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Background

Introduction

9. On 15 December, your office requested a briefing setting out the problems relating to wheel
clamping, possible options for reform and an assessment of the Land Transport (Wheel
Clamping Protection) Amendment Bill.

Regulation of private parking enforcement in New Zealand

10. Rules for when motorists park unlawfully or for too long vary depending on whether it is on
public land (such as roads and council car parks), or private land (such as commercial car park
buildings and shop car parks).

11. Public parking enforcement is regulated in the New Zealand Road Code, the: Lépd Transport
Road User Rule 2004 and the Land Transport Act 1998." There is no spemﬁc cansumer £
legislation regulating parking enforcement on private land, although aspects: sqbbfas S|gnage( 71
may be covered by the Fair Trading Act 1986 and Consumer GuaranfeeSAct 1993. A N/

12. Parking enforcement on private land generally takes three ft,:wrﬁ!;$ towing, wheel clam plng\P N
the issuing of ‘breach notices’ that inform motorists that ﬂ"re'y héve breached thete s anq

conditions of parking and are required to pay a penalty\ 2 '\\'} : A\

.

13. Towing is regulated as a vehicle recovery service’ undeﬂhé kand Tran,spor’t Ao!\ Tow truck
drivers are required to be licensed, carry ldentifabatlbn and keep re isters, af tows and
complaints. This regulation does not set ;e&ugemén\tsfor release'ges for towed vehicles.

14. Wheel clamp operators may meet the\deﬂn‘mo@of a property guard under the Private Security
Personnel and Private Investigators Att 2010 (administered by. ihe ‘Ministry of Justice). The Act
does not specify wheel clampe;sunder the definitiony ofa\pmpexiy guard — which is defined as
a person in the busmess of guardlng’ property belonging:to antther person, elsewhere than on
premises owned or opcupled by the property _qlfiard {owever, previous court cases have found
wheel clamp operatdré-to-he 'duilty of oper(almg WIthouta license under the Act. The Act would
not apply to persehacarrwng out wheel clahplng on their own place of business.

How the |aw appllés to parqug enfqrcement on private land

15. Dependlrfg Oﬁ tie situation, pﬂvéte Tand owners may seek to enforce rights related to parking
on' pﬁyate lafid using one of the,‘followmg legal principles:

-B_-‘ _“The law of ceniraotr Clear and visible signage or other information displaying the
7 terms and bhﬁd{twns of parking in a car park generally serves as the contract between
the‘motorist,and the car park owner/operator. Contractual charges (such as a breach
_ -nohce fee) may be applied to compensate the parking operator or land owner for
lcsses suffered from the motorist’s breach of the contract.

“<Ba\. '.The law of trespass: A motorist who parked under a contract but breached terms and

¢ “conditions (that were clear and visible) may be considered a trespasser. An owner or
Y\ occupier of land has the right to protect his or her land against trespassers. Damages
-/ may be claimed or an injunction applied to prevent further trespass, such as by towing
or clamping a vehicle.?

Recourse for consumers if they feel enforcement action is unreasonable or
unjustified

! These rules and reguiations fall within the responsibilities of the Associate Minister of Transport.

% However, motorists have a comparable right not to have their property interfered with. This generally
means that a land owner may have the right to tow or clamp the trespassing vehicle and hold it until
damages have been paid, but only if the motorist has consented to, or willingly assumed, the risk of the
vehicle being clamped or towed.

1596 17-18 In Confidence 3



16. Consumer law may be applicable in certain situations. To the extent that parking facilities
provide a parking “service”, the Fair Trading Act 1986 prohibits traders from engaging in
misleading or deceptive conduct, while the Consumer Guarantees Act 1993 requires services
to be carried out using reasonable skill and care.

17. In this context, if signage about the terms and conditions of parking is absent or not visible, is
missing key information, or makes misleading representations about legal rights, these Acts
may have been breached. In this case, individuals may be able to complain to the Commerce
Commission and may dispute payment of the breach notice, towing or clamping release fee at
the Disputes Tribunal.

18. In addition, the Consumer Guarantees Act may apply to unreasonable fees. The Consumer
Guarantees Act provides that a price for a service (if not agreed through contract) must not be
unreasonable. This might apply to the costs of towing or other ‘services’. If an individual
believes that fees are unreasonable (for reasons unrelated to the srgnage) ttfey gan dlspute
the amount of payment at the Disputes Tribunal. < N\ A _

AN A f .".fz

The Code of Practice for Parking Enforcement on Private La)'ld N

19. In December 2015 members of the parking industry signed a \?Oluntarymdustry Cade of )
Practice for Parking Enforcement on Private Land (‘the Code < attached as A x\Z) The
Code sets out that land owners should first seek to dete\aupa\uﬁaorrsed parking "cﬁroﬁgh \signhage
and physical barriers before moving to enforcemenffWh n.en forcement li requi( d, if states
that breach notices should be the default OptIO(T, w‘th tgamng and wheef‘cl mg. g used only as
a last resort. ¢ \

20. The Code does not set out maximum. charges or Tnethods for’ calculat;n,g charges (including
damages), for parking enforcement fees, in rélatlon to breactr r\om‘;t-zseJ clamping or towing.
These fees are a major source- oqumplamt W\

21. Secure Parking, Tournaméﬂ’t Gr‘eup /and Wilson F”arking (arrd ’thelr parking enforcement
subsidiaries) have agreed ta-be bolnd by the. Oode ‘We.do not have an accurate sense of the
market shares across the- rﬁdﬁsfry, howev,e&we unders’(and that the Code signatories comprise
a large share of the market for prlvate park g enforcement

22. Several smaﬂer t:omp%mles have nqt\ red 1 up.* Generally, the companies who have not
signed; up a‘re ﬁ)eéé that apPeé’r ) %n in the media as a source of consumer complaints
regérdlhg wheei clamping. I-fn%ever ‘there is also evidence that consumers complain about
Code, s}gnatorles Wilson Pa\uhg ‘was the ninth most complained about trader to the
IG@m‘merce Commjssron last year for Fair Trading Act complaints.

\ \)
\ \

“\?_Egrfeements between competitors to fix prices for services provided in competition with each other are
unlawful under the Commerce Act 1986 (i.e. a ‘carte!l provision’). The Commerce Act may have deterred the
parties from agreeing parking enforcement fees; however further legal advice would be required to determine
|f the fees charged for a breach could be considered an aspect on which the parking companies “compete”.

* We are aware of the following companies who have not signed up to the Code:

a New Zealand Enforcement Services (appears to use only breach notices, rather than towing or clamping)
b. Care Park (appears to use only breach notices and towing)

c. Valley Parking Services (uses clamping but was a signatory to the old version of the Code)

d. Amalgamated Car Parking Services (has appeared in the media as a source of concern for its conduct)
e. Elite Parking Services (has appeared in the media as a source of concern for its conduct).
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23. We understand that not all parking companies are signatories because:

a. Some do not use wheel clamping as a method of enforcement and may feel that they
are already conducting themselves in a way which complies with the Code.

b.  Others may not be aware of the Code.

C. For smaller operators in particular, breach notices and towing may be less feasible
than clamping given that the former mechanisms require greater investment (i.e.
breach notices may require some form of barrier to prevent a vehicle exiting the
parking facility, while towing requires a tow truck).

d. Clamping is often more lucrative than issuing breach notices, meaning that some
companies depend on the practice of clamping for revenue.

MBIE’s view of the Code

24. MBIE supports self-regulatory measures by the parking sector to improve 1he starrderd of ‘
enforcement practices. We consider that the conduct requirements.ify/ the Code have the L\
potential to reduce consumer concerns about parking enforcemernt ami improve consume;
protection, but only to the extent that the Code is adopted apd adhered)o

25. However, we cannot conclude that the Code has been eﬁ‘ecti\v mjchangrng beﬁawogr acréss
the industry. The Code has been in effect for two yearsbut a hears not to hﬁ?g*s‘lghtfmﬁntly
reduced the type of behaviour which it seeks to meﬂf‘nt Th e contmues fto be éf)hsumer
complaints about private parking enforcement

" -
S

26. This is because not all industry players have. sjgned up and there‘fs a Iack of robust monitoring
and enforcement mechanisms. The cUrrent means of monltor\ng bamplrance has been to
monitor whether the AA and Consumer New/Zealand receive dombialnts from consumers
about breaches of the Code byfsignatones As the Code. mxay nbt be widely known or
understood by consumers; Ih om v;ew this is noj,a ro‘hust means of monitoring compliance.

27. Furthermore, the Code does r)o,t set out pena!tre‘s farbreachlng its provisions. A breach may
not necessarlly mc.ur punftNe action unless that qctwn is also a breach of the law.

Problem, deﬁmﬂgn < <

28. The problems‘that consumers face ;n relatlon to parking enforcement on private land are
Varied ThESe problems generaily fit into one of the following categories:

| ,_;a;___; ) Unreasonable or urjustified fees
“b.  Unglgahterms and conditions
c. Intlmldatmglunfalr behaviour by parking enforcement operators.

29. We do-fiob have clear evidence of the size of these problems. It is possible that the type of
CQnduct which has been recelvrng complalnts particularly in relation to wheel clamping, is
attrlbutable to a small number of “rogue” operators, rather than being an industry-wide problem.

}

\_Feds

30. Consumers complain about being charged disproportionate fees. Fees may be considered out
of proportion to the period of time in breach, or may be out of proportion to the cost incurred by
the property owner in taking the enforcement action. Fees appear to be a particular concern
where a vehicle has been clamped, as consumers do not understand the justification for the
amount charged to release a vehicle but are often expected to pay up on the spot without
negotiation.

31. The law does not provide guidance on the exact charges that are allowable, with most cases
being handled between motorists and parking enforcement companies or by the Disputes
Tribunal.
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32. Previously the only financial remedy for breach of contract was damages calculated to
represent the amount of financial loss suffered as a result of the breach i.e. a genuine pre-
estimate of damages and not a penalty. in the case of parking fees, damages could be
calculated based on the revenue lost as a result of someone using a parking space that couid
otherwise be paid for by someone else, plus the administrative costs of issuing a breach notice
or applying a clamp.

33. In May 2017 however, the New Zealand Court of Appeal changed its position in relation to
contractual penalties based on a 2015 decision in the United Kingdom, which found that a
parking company had a legitimate interest in penalising motorists for overstaying to ensure the
availability of parking spaces. Currently, if the law of contract is applicable, the land owner may
be able to impose financial consequences for a breach of the contract provided that it is
proportionate to their legitimate interest in enforcing the contract. At this stage, there is little
case law to provide guidance on what types of payments the courts will regarﬁ as
proportionate.

34. Fees may be:

,-,"

a. Unjustified: Enforcement of fees could be unjustified if the parkmg dld not break\ any
laws or contract terms. For example, the sign stated. {ﬁat the parking was for 90 |
minutes only and the motorist parked for less than fhat eimount yet was charbed a
breach fee. QN AR

b.  Unreasonable: Fees could be unreasonéb‘re 1f ‘ey a’re dlspropomona‘te tbthe
legitimate interests of the agent or Ia{ad owntar, 7ossible costsﬂn\sll@e applying and
removing a wheel clamp, and sométlmes any {oss of income cal.ised by the parking,
such as if the motorist parked-in & space reserved for(Customers only or blocked
access to or from a business. For ep(prnple a mojorist) m?gnt challenge a clamping
release fee for several hundred dollars if parked m\the t:ar park of a business after

hours. )

35. Assessing whether fees are uhjj.‘lstlf ied or unreasondbie |s not always straightforward for a
consumer. Consume.ré may.need to puII togethe( the‘l‘ own case for why they feel the fee was
unjustified or unraasonable :

36. Part of the: problem in relatlon to unrqasqnablé fees is that there is no clear law on the exact
chargestt that, are légal in each rﬁstaﬂcé of’breach. Consumers are unlikely to understand in
whaf- ¢|mumstances they mlghl\suh‘.cessfully dispute a fee and are thus less likely to have the

.canﬂdence 16 do so. Consumers also may not wish to pay the cost of lodging an application
with the- Disputes Tnbuha! if parklng enforcement charges are not substantially higher than the
dostbf an applicatlon«

Intlmldatlngllmfai)' behawour by parking enforcement operators

37. Ewgeﬁce of mtn'nldatlng and unfair behaviour is frequently reported in the media. For example,
stor}eS suggest that some wheel clampers lie in wait to clamp vehicles after the motorist has
parkel:i for a short period of time. There have also been alleged instances of cars being
r;]amped with passengers inside and threatening behaviour exhibited by clampers.

"-~_:‘,88_,.-’I'he problem here is that consumers feel unsafe or powerless in the face of intimidating

~ behaviour. The law does not specifically regulate the conduct of private parking enforcers. The
Fair Trading Act does prohibit harassment in connection with the supply of services, but it is
unclear whether some of the conduct would be considered harassment (e.g. clamping a car not
long after the motorist has vacated it may be unlikely to be considered harassment).

Unclear terms and conditions

39. In some situations, consumers may find the terms and conditions of parking to be absent,
unclear or misleading. For example, signs may be partially obscured or there may be one small
sign far from the entrance to a parking facility.
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40.

Recourse for this problem exists under consumer law. Consumers are able to dispute
enforcement action if they feel that signage about the terms and conditions of parking is either
absent or not visible, is missing key information, or makes misleading representations about
their legal rights.

Options

41.

We have outllned some possible options for further consideration below, which are considered
in light of our conclusion that the voluntary Code has not been a sufficiently effective
mechanism for regulating conduct across the industry, but also that the size of the problem is
currently unclear. Consultation with interested parties and further cost and benefit analysis
would be required to fully assess the merits of these options.

Option 1: Strengthen enforcement of the voluntary Code

42.

43.

44,

45.

46,

As the existing Code is non-binding on signatories, there are currently, ﬁm;te& means of ( (
enforcing it and penalising breaches. A possible way of strengthepnhg the €odé would bedo \ \
make it binding on signatories and to establish an independent parklng disputes adjudlcétbr _
who would be responsible for hearing complaints and faCIlltaEmgtdlspute resolution,The \ X e
adjudicator would be funded by, and manage complamtsabqut -sighatories to the- Coc{e

While we would see this as an industry-led initiative; Ihe\e’spuhf be some ffma?t:?‘ the -
government to encourage the industry to develep thls qumach

An adjudicator would serve as an mtermediary step ‘between parkjng compames internal
appeals processes and the more formal b?sputes Fribunal process. This could be modelied on
the UK’s Parking on Private Land Appeals (ROPLA) scheme, ah m_depéndent web-based
dispute resolution service for reeipients’ ofparking charge notices. Car users can complain to
POPLA after unsuccessfully appeéqlhg their parklng chargb natice to the car park operator.

In principle, a web- based. mdepend&nt parking tllSputeé adjudlcator could be a cost-effective

means of improving aécess tO]UStlce For example,.i .iFstich an adjudicator is free to consumers,

it will allow them'to- avmd the $45 fee asséolated with Disputes Tribunal cases, which may in

practice actgs a (ba“rﬂgf‘to pursuing. clatms \althdugh consumers would likely incur the costs of

this new scheme by other meaps,. such és in higher parking charges). The scheme could also

suppor\the early tesolution af dISpLItéS; However to be effective it would be important that an
udicator beset up in accordagt:e with best-practice dispute resolution principles of

'atz.cessmlllty customer fucus objectivity, fairness, efficiency, effectiveness and accountability.

This optlon could remme cOnSUmer concerns about parking enforcement issues such as fees
(subject to adwcé on aﬁy Commerce Act risk), unclear signage and unfair conduct, as it would
not only |rqprove a!:hess to justice in these cases, but would incentivise proactive compliance
on the,part'of. Cdde signatories. However, this option would only improve consumer outcomes
in.cases Tnvohnng Code signatories, as there is no non-regulatory mechanism to compel

mdust\ry to abide by the Code or by the decisions of an adjudicator. As such, on its own this

X bp(ion niay be unlikely to achieve the objective of preventing unfair practices across the private

parking industry.

"“Uptlon 2: Require parking operators to disclose information to consumers

47.

48.

Section 27 of the Fair Trading Act enables the Minister responsible for consumer affairs to
recommend regulations prescribing the disclosure of information in respect of goods or
services. It could be used to prescribe regulations requiring all companies that provide a
parking service to provide certain information about their terms and conditions, and to prescribe
the way in which the information must be disclosed to ensure that this it is visible and clear to
consumers (for example, requiring that terms and conditions be displayed at the entry to a
parking facility and that the size of the font be readable from a specified distance).

A consumer information standard might solve the problem of unclear or absent signage, but it
would only apply to companies providing a parking service ‘in trade’. It would not solve the fees
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49.

issue (other than increasing consumers’ awareness of the possible penalties for a breach) and
would be unlikely to address the problem of unfair conduct (other than improving information for
consumers about what they can do if they experience unfair conduct).

The Commerce Commission would be responsible for enforcing a consumer information
standard. We have not consulted the Commerce Commission to consider the resourcing
implications of this work, but without additional funding it could divert limited resources from
some of the Commerce Commission’s other consumer work.

Option 3: Caps on enforcement fees

50.

51.

52.

53.

54.

One option is to regulate the maximum fees, or fee structure, that clamping or towing
companies may charge to ensure that fees are proportionate to the breach and to the
administrative costs of enforcement. This would likely reduce consumer complamts about
disproportionate fees, and would provide greater clarity to consumers and tos par.king enforcers

about what fees are reasonable. It would potentially provide more V|5|b|l\ty‘{b cofsumers about

the terms and conditions of parking i.e. it would provide them with certamtyapqutthe maXImu'm §
penalties they might be charged for a breach. AN \ N\ \

While it does not directly address concerns about unfair or mﬂmidatlng behawour ;hese
concerns largely relate to the conduct of parking enforcers 1r1 aj:&mptlng to extrgct s frqm
motorists. Regulating fees could go some way to aIIevrqtiug cqnsumer concems, If:ho! \partles
have certainty about the legality of fees, as this n;ay r‘e%iuce ttze Tevel of op—&ﬁ&&pqt dlsputes
between the parties. AN\ ) )

Depending on the extent of the problems c&rfant%y c‘adsed by each type b}enfarcement action
(clamping, towing, breach notices), fees cmmibe regulated fa‘r Seme ofy all enforcement types.
It would be important to consider the effects thht fee regul’atlon b?‘nhe type of enforcement
might have on another type of xmregula\tedenforcemprlt Ley J“f é ﬁ'laxmum fee for wheel
clamping was imposed, this: mlght drjve up the use of t’owmg and/or breach notices and the
fees associated with botm ¢ thesefées are not: regulatem

If the government were-to des’lgn acapo enforqe et fees, an important consideration would
be whether fees! shvuld be/ regulated S0 ‘tlrﬁ’at they onIy relate to the costs incurred by the land
owner or whéther it WQI.I|d allow for ccmtractual penalties to be applied. Determining a method
of calculaﬂ\g*reasonable costscouk\j beomplex

Theye’ is curj'enﬁy no ability to. regulatefees within the legislation in your portfolio. This would

; requife’ a Ieg’ slative amrendment. We would not recommend that fees be set in primary

Ieglsiatlen as this wauld prowde less flexibility if the fees need to be updated in the event that

\ they-have unmtended ‘effects or to take into account the effects of inflation over time.

55.

The Land ransport Act contalns regulation-making powers to prescribe fees and charges and
to specify e maﬂers for which fees or charges are to be paid under any enactment relating to
transport, IEQis'lat' ion. Further consultation with the Ministry of Transport would be required to

_ exp]m‘e whether this option would be viable as a way of regulating fees.

Optlan 4: Set comprehensive rules for the private parking enforcement sector

\56, Thls option could take the form of prescribing conduct requirements of persons who carry out

private parking enforcement. It could include requirements similar to the guidance in the
voluntary Code or to the requirements for parking enforcement on public land, and could
include requirements around:

a. the circumstances in which certain enforcement methods may be used
processes for complaints and appeals
specifications for signage

training of parking enforcers

® oo T

limits for fees which may be charged of consumers, or requirements that fees must be
“reasonable” (not currently in the voluntary Code)
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f. penalties for breaches of conduct requirements (not currently in the voluntary Code).

57. The main benefit of a regulated comprehensive set of rules is that, while it would provide
broadly similar requirements to the guidance already contained in the Code, it would increase
industry participation, compliance and enforcement and thus have a greater likelihood of
reducing consumer harm. This approach also has the advantage of aligning with similar
licensing and other requirements that already apply to towing.

58. Introducing a more prescriptive conduct regime would likely require significant enforcement
costs for the regulator and significant compliance costs for parking operators.

59. The Government could implement this option in a number of ways, which we provide more
detail on below:

a. prescribing a mandatory code
b. legislative amendment (including the proposed member’s Bill on tl;ns 1Ssue)
Option 4A: Set comprehensive rules through a mandatory code PRAYANYS _r' ( \

60. The Government could create a mandatory code for the private parkmg enforcement se( th
This could be along similar lines to the existing voluntary Code;but would apply to the enﬂ
sector rather than to signatories only. This would strengthehad ence and enfnrce)nent,wénd
could help to alleviate consumer concerns about unfalr"conduci, uriclear mformattor! ’and

unreasonable fees. :

61. There is currently no mechanism in the consumér ieglslatlon in your pbﬁ‘follbtha% would enable
the making of a statutory code for a parthEr sectohof service. Pres‘crlbﬁng stich a code within
your portfolio would therefore requwe a Iegrslahvé amendmenr :

62. The Private Security Personnel and anate }hvestlgatorsont |s a pGSS|b|e mechanism. The
provides the responsible Mlnlsfer wrth the-ability to prescrlbe bodes of conduct for classes of
private security personnel.”

63. To the extent that pqumg er{force*rs are cons1deredprwa‘te security personnel and are
regulated by the Act,'a code .of conduct could be prescribed under section 115 of the Act to set
out reqUIrements for pa rig enforceps si mt!a[ té the matters covered in the voluntary Code.

64. A key Ilmltaﬂon |s¢hat |t would be aifﬁcult to Justlfy prescribing a cap on fees, if the Government
wished to do@c‘m regulatlons which' h'a\:re as their main purpose to prescribe a code of
co{!dgst \The code of conducquu]d also only apply to professional parking operators who fit
thri' aﬁpmon ofa property guard,and would not apply to, for example, owners or operators of

al‘e fand who carry.out'erforcement themselves. For example, in a recent case of wheel
'clan‘iplng involving \alleged-tinreasonable fees and intimidating behaviour, the clamping was
carried out, by the operators of the Bashford Antiques shop in Auckland.

Option 4B; Sei compréhens:ve rules through a legislative amendment

65. Thlé éould be |mp|emented by creating a new Government Bill, by relying on the member’s Bill
descnbed below, or adopting the member’s Bill as a Government Bill (as we understand the
Quster of Transport may be interested in doing).

Transport (Wheel Clamping Protection) Amendment Bill

66. The Land Transport (Wheel Clamping Protection) Amendment Bill is a member’s bill which
seeks to introduce stricter regulation of wheel clamping. It was originally placed in the
member's bill ballot by Hon Phil Twyford but has not yet been drawn. Greg O’'Connor is the
current sponsor of the Bill.

67. The Bill seeks to amend the Land Transport Act 1998 to:
a. require clamping operators to be licensed
b. impose a maximum clamping release fee of $50
C. require clear signage
d. mandate that an already clamped car may not also be towed
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68.

e. require those who clamp cars to wear visible clamping photo identification
f. dictate that no more than one person may clamp a car, to prevent intimidation.

The Bill imposes penalties for breaches of these requirements. It also creates an appeal
process whereby complaints can be lodged with the New Zealand Transport Agency (NZTA).

MBIE’s assessment of the Bill

69.

70.

71.

72.

73.

Overall the Bill would likely improve consumer protection in relation to wheel clamping by
introducing measures to prevent intimidating and unfair conduct, alleviate concerns about
disproportionate fees and improve consumer information about the terms and conditions of
parking.

On the other hand, prescriptive conduct requirements and a licensing regime are likely to be
costly to administer and enforce for NZTA as the regulator, as well as increasg'the compliance
costs for parking enforcement operators, which may be passed on to properﬁ( ‘owners who
purchase their services. The relationship between this Bill and the Prlvate Secunty Personnel /
and Private Investigators Act might also need to be considered. CN\NC\ " F_. ’..

If this Bill is to be adopted as a Government Bill, we consider that furthér anaIyS|s and 7,' \
consultation would be desirable to ensure that it balances GOHSUmer protection W|tﬁ overa\lf
costs. y TN

For example, the maximum fee of $50 for clamp|ngﬁagthe pp}tentlal to renper many ciamplng
businesses unviable, especially with the effects: o’anfIatlon over time, As noted ja ove in our
discussion of a fee regulation option, it woyld-be. desirable to conswdef the effects that
regulation of one type of parking enforcernen'fmlgm have on other types oPenforcement if
these are not regulated. If setting a m;ammum fee is desnrable tth type-of detail should be
prescribed in regulations, rather than set m ‘primary Ieglslatlon as itwould be more difficult to
change over time. N\ W\

The Bill may also benefit: frﬁm i‘he. mclusmn of addmbna] [ules or regulation-making powers to
prescribe other requ{ ements, such as the jnstances-in which wheel clamping cannot be applied
(e.g. when a vehicle is. osn::upled to emerge{ncy sewlce vehicles, when a car is legally parked
but has exceeded tht—.\tlma' limit) and an’y reqwrements around reasonable grace periods before

a vehicle r(ray be cIa*mped

Optlon 5 Ban wheel clam pmg

74,

75.

One Opizon which is supported by Consumer NZ and the Automobile Association is an outright
prohlbltion of wheéf ciampmg as a parking enforcement method.

Bannlng wl';ee] clampmg would address consumer concerns about perceived unfair conduct
related to clempmg and disproportionate release fees. It would improve compliance and
enforcement -as an outright prohibition would be accompanied by penalties for breaches of the
prohlbmpn thus reducing the current level of offending by rogue operators. A ban would be

:'_efaSJer fo monitor and enforce compared to more prescriptive requirements, and would

'xi’he:refore require less resource.

_76 'However we are not certain that the positive effects of banning wheel clamping would be

77.

-"outwelghed by the negative effects, such as increased enforcement costs for property owners

(as we understand that breach notices and towing are more costly mechanisms than clamping).
The threat of clamping can also serve as a deterrent in cases where people would otherwise
repeatedly breach the terms and conditions of parking. Banning clamping may also lead to
increased use of towing. For example in Queensland, where clamping is banned, complaints
about unfair and misleading conduct in relation to towing companies have increased.

Banning wheel clamping altogether may therefore not be an appropriate solution. We do not
recommend it at this time while we have insufficient evidence of the nature and extent of the
problems.
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78. Wheel clamping (and other means of immobilising vehicles such as towing) on private land has
been banned in some international jurisdictions, including some Australian states and in the
United Kingdom.®

Consultation

79. The Ministry of Transport has been consulted in the preparation of this briefing and agrees with
the broad options outlined above.

Communications and risks

Pressure for urgent and immediate action

80. The issue of wheel clamping has been highlighted in the media recently. Some gsoups have -
called for urgent and immediate action. A A\\\2 PN\

81. You may wish to comment that: SENCLY r\. r P ;

. The Government would like to explore ways in which thestandérd of parklng
enforcement practices can be improved across the s(ct@ / N

.\ \

. The Government will be considering the nature andsbale\of’the problems befoi’e ‘deciding
on a course of action. , 7 ' r (

\ \
1

)) ™ AR .'.’

Effectiveness of the Code W\\\// AN
82. You may be asked for your views on ho\m‘e"ffectn?e the Code has been i'n changlng industry
behaviour. _ \

II I . { \ \ "
83. You could respond along thefe!!owlng lirfes: A~ AN

. To the extent that the Code ;s adopted and adhe(éd tc |t has the potential to reduce
consumer conqems aboyt parking enforcement practlces

o I am awarg ihat not all membersof the parklnvg enforcement industry have signed up to
the Code ‘ S

o __I encéunage more parkmg enmeement businesses to sign up to the Code.

Gar paj‘k owners and managérs should ensure that they are not employing over-zealous
tow;rfg and clampmg firms.

Dfret:tmg people to mfomeOn a’nd advice that is available

. | enco e pebple who are unsure about their consumer rights to visit MBIE’s Consumer
Proté tion, We‘bsne This provides information and advice on consumers’ rights with fees,
clarr“lping and towing.

h[ext steps

\_\ &4:__. We anticipate the following next steps:

o We suggest that you discuss the issue with your colleagues, in particular the Minister of
Transport.

° You may also wish to discuss who the lead Minister and agency will be for this work.

%1n 2012 England and Wales banned clamping and towing on private land, in light of issues similar to those
faced by New Zealand consumers. Scotland banned clamping in 1992. The UK Government estimated that
approximately 500,000 clamping incidents took place each year on private land, with an average release fee
of £112, and that the prohibition would save consumers £55 million a year in clamping charges. The
prohibition has been criticised by some groups for not being a substitute for proper industry regulation.

1596 17-18 In Confidence 11



o MBIE officials are available to provide you with further advice as required.

85. It is not yet clear who the lead Minister and agency would be on this work. If the Minister of
Transport wishes to advance the Land Transport (Wheel Clamping Protection) Amendment Bill
as a Government Bill, responsibility for this issue is likely to be transferred to the Transport
portfolio.

86. The main risk of progressing this work within your portfolio is that it may divert resources from
other priorities in the consumer space. In particular, it may risk causing delays to the
completion of the review of the Credit Contracts and Consumer Finance Act 2003.

Annexes

Annex 1: DRAFT Land Transport (Wheel Clamping Protection) Amendment Bill ,:fj?_"
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Annex 2: Voluntary Code of Practice for Parking Enforcement on Private L;\Qd 7
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