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26 October 2007

Hon Mark Burton
Minister of Justice

Member's bill: Griminal GCases Review Tribunal Bill

_Purpose

Bii ”) Th]‘S report
e advises you on the Bill; and

e« attaches, for your approval and signa
recommends that the Government noladgpt the

A

Background

2 The 'Bﬁl, a membe‘r’s -b‘m ?n %h

sofnted by ihe Governor-General on the House’s
] "eas% 5 membels Gf whom a majonty must be crimma[

Sv5 ballat, Dr Worth has wiitten to the Attorney-Beneral to ask
is mteres‘zed m ’takmg over the BI][ Thé ]\f‘hms’:ry of Justm has

ydradvice Is that the Government should not adopt the Bill, We have drafted the
//) atigthed Eetter to the Attorney-General, for your approval and signature, which provides a
@ summary of the Government’s curfent work on organisational -arrangements for

onS!dermg miscarriages of justice and the key problems with the Bill The letter
fecommiends against thie Government adopting the Blll

In summary, we gonsider it would be premature to adopt the Bill. The Ministry is currently
conducting a review of organisational options for considefing alleged miscarriages of
justice. An independent body is only one option being considered, Adopting the Bill
would pre-empt the outcome of this review.
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7. There are also several substantive problems with the Bill, which mean the Bill is too broad
in its scope arid would have unwarranted constitutional and fiscal consequences, If, after
the completion of the current policy review, the Government were to favour the
establishment of a permanent body or tribunal, this should be done by way of a
government bill. It would need careful preparation.

'Recommendations

8. It is recommended that you:

8.1  Agree that the Government should not adopt the Criminal YES / NO
Cases Review Tribunal Bill, 2 members’ bill in the name o

Richard Worth; and

8.2  Approve and sign the attached letter fo the At 3 @
General that recommends the Government does /1Bt ado} v
the Bill. .

Jeff Orr
Chief Legal Gounsel

Office of Legal Counsel ;
APPROVED / SEEN / NOT A |: S @3

Hon Mark Burfef RS
Minister of Justi
Date: w f\\. ,
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Hon Br Michael Cullen
Attorney-General
PARLIAMENT BUILDINGS

Dear Michael
MENMBER’S BILL: CRIMINAL CASES
| refer to a letter you received on 2

ahbut hig Criminal Cases Reviei THk

recommend a pardon,
io pe{sons who are wmng b

'e'actlon at ﬂ'iiS stage wgu!d be ;:remature There are
« difficulties with the Bill that make the lel unsuitable for

| have asked the Ministry of Justice to review ‘the options for organisational
arrangements for consndefmg alleged miscarriages of justice. Gurrently, persons
who allege a miscartiage of justice may apply to the Governor-General for the
exercise of the Royal prerogative of mergy. By constitutional convention, the
Governor-General takes advice from the Minister of Justice, who in tum relies on
the Ministry of Justice o investigate and provide a thorough report on gach
application;




[ enclose a briefing the Ministry prepared for me in July of this year that outlines
the organisational options being considered and the Ministiy's preliminary views
on those options. An independent body is one option being considered, At its
vety essence, the most appropriate organisational option will be one that canh
deal competeritly with the few applications of real substance (sincé January 2006
only 3 applications have required substantial analysis) and maintain public
confidence, especially when dealing with high profile cases.

The Ministry is due to report back to me by the end of the year on the. eutcome of
its review, Adopting the Bill would pre-empt the outcome of this review, 3

Compensation

Compensation for wrongful conviction and imprisonment is ey
gratia payment, assessed according to Cabinet Guidelings

making the final decision. The Ministry of Justice Kegl
guidelines under review, focusing on ensuring consistenc

Difficulties with the Bill

The key difficulties | see with the Bill ar

<)

=ates A

the application of the guidelines.

Miscarriages of justice

1.  The Tribunal's mandate

procedure at the end of the court
exhausted his or her remedies in
e Tribunal that there has been a
ght to have that complaint investigated at
cedural requirements or other qualifying

2. The Bill effectively

miscarriage ofjustide’e

. MNe comparable UK legislation, by contrast, is more focussed and

Yonsequently much tighter. It requires an assessment that “there is a real
possibility that the convictioni, verdict, finding or sentence would not be
upheld were the reference to be made.” Unless there are exceptional
circumstances, this must be based on new evidence or argument not
previously considered by the courts. The UK fest is very similar to the
existing New Zealand practice govérning the exercise of the Royal
prerogative of merey.




8. The Bill only provides for conviclions to be referred back to the courts.
Perhaps in error, the Goverhor-General's existing power fo refer back a
person’s senfence appeats fo have been extinguished.

‘Gompensation
7. The Bill would make fundamental changes to the gurrent system fof paying
compensation to persons who are wrongly convicted and imptisoned.

8. The Bill makes compensation a legal right and appears to shift the final
decision on both entiflement and quantum to the Tribunal.

g, Further, the pool of convicted persons is broadepédAve
deserving few who currently apply. The Bill prowiQss, the
must be assessed for any inprisoned clainiapi \yhpss
aside on appeal, and an acquittal entered. Unlike the ¢
there is no requirement on the claimant to eglablish “inngeghe
Bill, the guestion of innacenae is a factor relevanbonly fayu

ingi ul,.EEnés,
s\ —under the

£, Bompensation is

10, The means by which the Tribunaf Y
mpensation.

enforced is uUnclear, as is the sour:

Summary

is that the Bill is too broad invitsss&ipe
dand fiscal consegquences, ;

gt policy review, the Government were to

ips, The main point, however,
Ndshave unwarranted constitutional

If, after the copipts A ,
favolr the estdlisk énetit body or fribunal, | consider this should
be done by gy 5§ tbill. It would need careful preparation.

' n%i ark Burtan

ister of Justice

Engl: :
— Briefing from Ministry of Justice “Miscarriages of Justice: Organisational

arrangements and availability of legal aid” dated 17 July 2007,




