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THORP PAPER: MISCARRIAGES OF JUSTICE

Purpose of Report

1. The purpose of this reportis to brief you on a recent paper by Sir ;
titled "Misgarriages of Justice” in which he advocakes\ i
independent authority to examine alleged misgdia
deserving cases back fo the couirts.

2. Sir Thomas’ paper will be discussed at a Lagal
on Misgarriages of Justice in late Febryagy
the gonference.

Executive Summary '/?%'

3, In 2003, the Ministry releas st apef that canvassed the merits of

dir 18 & ¢ affeged miscarriages of justice and
jefer deserving céses back tihe gsuids, A his recent paper “Miscarriages of

Samining how alleged miscarriages of justice
Sefand and selected overseas jurisdictions, in
o ehd Scotland, which have established independent
AdgBs. Extrapolating from UK figures, Sir Thomas

bodies to/Jaiik > el : . -
\thatiie pumbskof miscarriages in New Zealand has been significantly

4, The paper is a cofpargtive stit
have been dealpwith m X

-~

) The paper argues that the surrent NZ arrangements
val prefogative of merey are “reactive” and that a “more
Adent body is needed to ensure a higher volume of claims. He
K forecast for such a body would allow for claims of miscartiage

(ifistty queries whether 8ir Thomas' assessment of the UK figures is.an
dequiste basis for his conclusions about the frequency of miscarriages Th New
Zealand. There is not enough information o say what factors currently influence
" épplications for the Royal pretogative of mercy or whether a system that sought to
stract more claims would reveal more miscariiages or insiead require a larger
number of unmeritarious claims to be dealt with.

Sir Thomas' paper is a valuable study that raises a number of operational and
policy issues for further ihvestigation. The next stage of policy work would need to
take a hard look at the strengths and weaknesses of different. reform options
against agreed policy objectives and cost the options in light of expected volumes
and mashinery of government implications. On the operational side, the Ministry

goints to an apparerily low rate of claims made by Maori
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has -already made significant improvements over the last 2% years to its Royal
prerogative of mercy processes and considers that if is curreritly managing the
ﬂow of apphcahons fo a hlgh standard. As there seem to be no short term
in ’cHe mean’nme it might be best to plac;e emphas[s on further operatronai
improvements. This paper seeks youir dtrecticm on the next steps,

Background

7.

10.

Convicted persons who claim that they have been wrongly convicted but have
exhausted their appeal rights may apply to the Governor-General for the efegrcise

of the Royal prerogative -of mercy, By constitutional coni i;tlon the € Qor-
RO LIE

General takes ad\nce on these apphcatlons from the Mj(ste

Mlnlstry of Justlce in 2003 released a dl‘ :
It rewewed the New Zealand practlce and id

arrangements in the Mnlstry (e Jedlicatdd i, With an external panel of
reviewers) or establishing an indeheiNer ¥4possibly with Ministry support) to
examine alleged miscarriageg andgdes \&h€ases should be referfed back to
the courts

committes report o A
next stage of policy ble reform options has been on the Mmlstrys

d a high priority. It is not on the surrent work

me hlgh proﬂie cases examined in recent years (E”IS
1 the I\ﬂlmstrys discussion paper was released, he decided to
_ it work involving a study of several overseas jurisdictions,

H§and Scotland (which have established independent bodies to
ijes). Sir Thomas visited both bodies. To get a picture of the type
Mg in New Zealand, Sir Thomas also requested access to and
mlstry files on Royal prerogative applicatlons made betiveen 1995-

. \$ne Thorp paper is a very valuable study, ih particular for its examination of the
J operation of the United Kingdom experietice and the operation of the Criminal

Cases Review Commissions established in hoth the UK and Scotland to
investigate claims of miscarriage of justice.
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12. Comparing these jurisdictions Wwith the New Zealand situation; Sir Thomas notes
that ofie great difference is that, allowing for population size, about 6 times. as
many claims of miscarriage of justice are made to the UK guthorities as are made
in New Zealand by application for the Royal prerogative of mercy.

43, Sir Thomas belisves this is largely due to two reasons. The first is the difference
belween what he describes as the “reactive” process of the clirrent system in New
Zealand and “more receptive” arrangements administered by an authofity
independent of the criminal justice system. Second, Sir Thomas says that Macri
and Pacifi Islanders ‘appear to be markedly under-represented in applicafions for
prerogaiivée of mercy. He also comments that the UK au ! at the -
volurie of claims they réceive is directly telated io ¥ dence
inmates have in the independence of their review proog

horities beligle

Biree @ i

Zedland to get
the UK figures,

14, In short, not enough claims of miscartiage are héiggNuage in |
a frue picture of the nuimber that are justified. \Exjragofatigdfrory
Sir Thomas considers that the number of jrisgarriabes dmiNeving
significantly underestimated and that if A4 iy SN

inmates” could be wrongly imprisoned @
15, — pstieed el %1: q - T-a'n independent authority

% erdeserving cases back to the
VAL

2waR¥es a “cohservative forecast” that with
;o miiscarriage of justice could at lsast

16. Sir Thomas sayfpile auth t@ d be appropriately staffed and resourced, with
particular epiphasfe’eh jrivéafigative expertise. He would also like to see such an
authotity heve Rfer, responsibility for collating Information about and
identifying

W authority be established, Sir Thomas also resormends

sn pay¥nent of compensation to persons wrongly convicted could be

iy thaneitbody instead of by Cabifiet under its cufrent guidelines. (The

€ clzehekion paper said that if an independent body was established it

daisider applications for compensation, though the Ministry left it open

“h @ body should have a power of recommendation (to the Minister)
fhian decision.) ' ‘

17, Shéuk

e are very wary about Sir Thomas® conclusions about the likely Trequency of
miscariiages of justice in New Zealand. He acknowledges there is no reliable NZ
data on the point. His estimate of “up to 20" persons {approximately 0.27% of the
prison population) being unjustly imprisoned is theoretical only and is based -on
extrapolation from UK statisties. Further, it relies on uritested assumptions about
the relationship between the frequency of claims and actual miscarriages and the




19.

20,
21:

27,

in dealing with Royal prerogative-ok
Current Practice in New Zealar :

4

reasons for the difference in claim volumes between New Zealand and the United
Kingdom.

We simply do not have enough information to ssay what factors currently influence
the use of the Royal prerogative of mercy system or whsther a system that sought
to attract more claims would reveal cases that need a remedy ot instead result in a

. mass of unmetitorious claims.

Further, 8ir Thomas also notes that Maori and Pacific Islanders appear to make
few applications for the Royal prerogative of mercy. To the extent that this may
reflect a general feeling of alienation from the criminal justlce system %&r
Thomas acknowledges, we cannot dssume that Maori and Pg tes
will necessarily relate more easily to a new official body.

v best o
' | ere is not in
AT endent body is

ensure that mtsc:arrfages are identlﬂed When ’zhe_ B
our view a sat;sfactory fac’zual baS]S for the corolusi

envestlgation anci posslbie action, T, ', sre digbucsedlater in this report in light
of the following summary of the M 's 1t wxp. ti

23. Quite a lot has changed

and process issyg

NS
' '"\c\e\fé it ussmn paper was released. In the last

2% years, the Min

ar’férly status reports are sipplied to the Minister of Justice and
Govemment House on progress with otitstanding applications.

n addition, public mformatlon about the Royal prerogative of mercy is available in
pamphlet form and on the Governor-General's website, with a link from the
Ministry’s website. VWhen the Ministry first makes contact w;th applaoants it sends
a copy of the pamphlet.and explains the process that will be followed ini their case.




25,

28.

Quality and responsiveness

27.

28.

5

People who make general complaints 1o the Minister or the Ministry about an
injustice in their case dre also told about the Royal prefogative process,

Receipt and disposal of Royal prerogative applications has been steady over the
last 2-3 years. Approximately 10-12 applications are made each year. Many can
be dealt with inside a year. Complex applications can take longer, particularly if

comiment Is reguired from police, prosecutors or counsel involved in the case, If

witnesses need to be interviewed, or if more information is required from an

applicant.

The Ministry recognises the need, as required, to use exis ;
reviewers. In patticularly difficult cases, the Ministry mayrgage Queeys Eghinsel
or & retired judge to investigate and report on an app w-, &'of pr¢v{deq second
opinion. In appropriate cases, the Police may e’ asksd ' et further

inguiries.

We note that Sir Thomas does not orit] ,

an earliér report to the Ministry in 2003/hasai

although he might have favoured geel

disagreements with the conclusjg o ddhy)

VIEX re(Sionifleahtly more comprehensive than
andSobttish Home Offices.

Further, there is no sub&tande 1o : eple
reluctant to disturb the d dn diAheegurts in deserving cases. Since 1995, the

his is mueh higher than the rates of referral
UK and Scotlish Review Commissions —

el Gf Crirmjustioe is perfect. Errors can occur that ate only revealed
{fiag rin its course in the courts, A system of safeguards at the very

\stire that processes for investigating and remedying alleged
anarriages of justice are: :

accessibile; ;

enable competent and thorough consideration of possible miscarriages;
ensure possible miscarriages are addressed in a timely manner; '
minimise the likelihood of a miscarriage of justice continuing.

To maintain public confidence in the administration of justice, bothin
safeguarding the innosent from wrongful convictioh and in upholding the
convittions of the guiliy.

s To b constitutionally appropriate and cost-effeciive.




30.

B1.

32,

33.

34.

It does not follow that the creatjon of a completely new body is the only way to
achieve thorough consideration of possible miscarriages and maintain public
confidence in the administration of justice. Moreover, the establishment of a new
body would not be a universal panacea or extingtiish public debate. The couits
will still have to rule on cases referred back to them just as they have under the
current system with cases like Ellis and Bain,” There will always be cases where
unsuccessful applicants and their supporters do not accept the outcome of review.

The Current poeitlon is that ’there ere no shoﬁ term pressures requmng 1 genf.

contmue in its current fole.

Against that background, there are br
could head.

the first half of thls year
The Ministry agrees X Sir Tholwascethat there are several other areas where
operational i lITIF’I'OV 3 ‘ yeled at. The main ones include:

Y ,‘ prepared and documented Complaints egencles that
ijth inmates {eg, the Ombudsmen, Visiting Justices) could
coufd also [ook at whether matena] oould be better targefed

m s abeut dlstrlbutlng materlal general!y around cour’[s and pnsons
ﬁ"a\e of the risk of generating high volumes of unmeritorious claims.

“Unrepresented applicant— these applications sometimes present special

extra care when assessing these applications, there is an outstanding
question whether miore could be done to assist potential appiicants who do
not have the benefit of legal advice. The Ministry would like to explore the

options further.

@@ﬁlcumes as apphcants may not have properly identified or articulated
grounds that could raise a possible miscarriage. While the Ministry takes
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. Better information base - as Sir Thomas pointed out, information about the
use of the Royal prerogative of mergy has not been systematically collected
{0 date, The Ministty agrees that it would be valuable to start building a
da‘cabase around records on ethnicity, offence category, type of claim, use of
gounsel and, whére the courts find on a referral that a miscarriage has
oveulred, the cause of the miscatriage.

o  Bpecialist expertise — as well as relying on external resources in appropriate
cases, in upcoming recruitment rounds we will be looking to hire some staff
with c:rrmma! lew and/or litigation experienes.

Further policy development

38, If further consideration was to be dhen~o chanyiig the organisational
arfangements for dealing with alleged JhisSalriage \te are essentially four
options that could be examined:

~ Strengtheﬂ!mcrease th DHmsky’s ..o" y2nd increase external review of
Ministry work, as requ R '
~  Strengthenfincrease.h

body with formal oversight;
= stablis [ al pane t‘flel

'. ity and set up an external panel or

& need to take a hard look at the strengths and
il optlons against the pollcy objec’flves mentzoned

30 ' n power to rafer c:ases bac;k o] ihe Couits, the prerogatwe

gtant/a parden rémains with the Govemoﬁ@enerai There must
i 'ln at Ieast a ressdua[ role fér the Mmlster of Justice and the

Letalafd is not currently available for Royal prerogative applications. The recent
BAe of legal aid eligibllity recommended no change on the basis that the issue
Sxould be decided as patt of the Royal prerogafive poliey work, and in light of the
\shape of any future afrangements for dealing with miscarriages.

A0, Other developments, such as the introduetion of criminal appeals to the Supreme
Court, should be factored in.




Conclusion

41.  8ir Thomas’ paper is a valuable addition to a modest knowledge base about the
occurrence of miscarriages of justice in New Zealand and the operation of the

Royal prerogative of mercy.

42, We do not consider that there s any pressing need for reform of the current
arrangements for dealing with alleged miscarriages of justice. The Ministty has
addressed most of the procedural issues that were identified 3 years ago, current.
voluimes are relatively low and the Ministry considers it is- managing the Royal
prerogafive process to a high standard. There are further opefafional
improvements that should be examined, including those ideh Pl
in his paper. In the short term, we think this is where the & : 0

43. That does not rule out the possibility of moving towed¥ &n __de pody in
the future. It would be vdluable at some p Njesyme Yetalled policy

consideration of organisational options for revi alleged scarriages of
justice. We should continue to monitor develypments, { Haweyer, the Ministry
: AGeordtind this policy work a

Recommendations

44, ltis recommended that you:
1 note the contents of
» operational improvements o its

: ‘_ 368, resources and knowledge base;
YES/NO.

policy work onh the organisational arrangements for
ed miscarriages: YES / NO

2£ deferfor the time being further policy work oh the organisational _
~ ghigements for dealing with alleged miscarriages. YES/NO

Argrew Bridgman .
Deputy Secretary for Justice, Policy and Legal




APPROVED / SEEN / NOT AGREED APPROVED / 8EEN/ NOT AGREED
Hon Mark Burton Hon Clayton Cos;gmve
Minister of Justice Associate Minister of Justice 3

| 2006 / /2008




