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Purpose o o
1. The purpose of this paper is to: \f
e summarise the Ministry’s policy work on organisa | a yements for considering
alleged wrongful convictions or sentences (i%e, miscarriages-ef justice); and

e seek your direction on that policy work.

Executive summary

2. The previous Minister of Justicé™
system for considering claims©f\y
justice). Currently, convicted g
exhausted their appeal rights

nt and formal review element to the current system (i.e. a
Minister of Justice or a panel of senior lawyers or retired judges
tion of applications); and
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- Background

The Royal prerogative of mercy

5. The Royal prerogative of mercy provides an extraordinary remedy for persons who may
have been wrongly convicted or sentenced. In general terms, the test for exercising the
prerogative of mercy is whether the applicant raises new evidence (or sometimes
argument) not previously before the courts that raises doubt about his/her conviction or
sentence. If the finding is that a miscarriage of justice has occurred or is likely to have
occurred, the Governor-General may be advised to grant a pardon, reduce the person’s
sentence or, more likely, refer the person’s case back to the courts f urther

consideration.
6. The Royal prerogative of mercy is not an additional form of a is @enue fo
re-litigate matters properly determined by the courts. N '
Nature of Royal prerogative applications &

7. Approximately 10-12 applications for the Royal ) ative offaelcy are received each
year. Applications with real substance are few in& ]

or peer review, complex or gohifoversi @
when questions are ra'e@out 1eNappropriate system for investigating alleged
miscarriages of justice./ . _

ganisational arrangements for addressing
(hua

-y
'de\Q range of organisational arrangements in which the
nt (in one form or another) considers claims of wrongful
and. refers deserving cases back fo the courts for further

ganisational arrangements for addressing miscarriages of justice

LN
. We er that a system to identify and remedy miscarriages of justice should have the
e 'ﬁ g'Objectives:

ctive1: To ensure that processes for investigating and remedying alleged
~— miscarriages of justice: :

- are accessible;
- enable competent and thorough consideration of possible

miscarriages;
- ensure claims are addressed in a timely manner,
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- result in sound decisions.

Objective 2: To maintain public confidence in the administration of justice, both in
safeguarding the innocent from wrongful conviction and in upholding the
convictions of the guilty. '

Objective 3:  To be constitutionally appropriate (for example, consistent with overseas
systems, the New Zealand system should not be seen as a further right
of appeal that operates outside the judicial system or a mechanism that
authorises the Executive to second-guess a decision rendered by the
courts or substitute its judgment for that of the courts).

Objective 4: To be cost-effective. ' @
PN

Should an independent body be established?

(X
; A3
2003 discussion paper 4‘®> % \/(/

rget audience. The

\ tO 3 ._q_.‘i\"
€ :\ ing prerogative of mercy
Fha\b e

11.

said options for the future
he Ministry or establishing an
] réfer deserving cases back to the
(including the Office of the Chief

siked the Ministry to review options to improve .
yf(l convictions and sentences.

12.

courts by the Governor-General exercising the prerogative of mercy.

%ition, Dr Richard Worth has placed a “Criminal Cases Review Tribunal Bill” in the

mbers ballot. The Bill proposes to establish a Tribunal to consider alleged
@ iscarriages of justice and refer deserving cases back to the courts. The Tribunal would

also be able to recommend a pardon and award compensation to persons who are
~wrongly convicted and imprisoned. The Bill has not yet been drawn.
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The UK system

15. The UK Criminal Cases Review Commission (“‘the CCRC").is often cited as a model for
New Zealand. The CCRC is an “executive non-departmental public body” (crown entity)
with its functions and powers governed by statute. The CCRC reviews any new factors
that might be relevant to a person’s conviction or sentence. The CCRC does not re-

investigate the original case.

16. Before the CCRC was established in the UK, the Home Office was responsible for
considering whether a particular conviction should be referred back to the Court of Appeal.
Criticism of the criminal justice system in general peaked during the early 1990s after a
strlng of high proﬂie convictions were overturned (including the “Gwlford " and
“Birmingham six” cases). In 1993 a Royal Commission on Criminaf ded
the establishment of an independent body to consider a!leged i€

triggered by:
e perceived issues about the role of the Execti
e concerns about the capability of the ¢ l@

e particular high profile cases.

Perceived issues about the role of th

|onally appropriate. The table below sets out
our analysis of these 4ssyes ':‘, ysed, these issues appear to be more about
public confidence ] Sy’ dependence rather than any evidenced problems.
Public conﬂdenc isy hawever; \. the efficacy of the system.

N
Perception <%~)’ (,\ | Analysis
/\

,.-- with the | The prerogative of mercy is inherently a constitutional

Separation of | power, and is exercised by the Governor-General
cutive and the | according to established principles that recognise and
respect the separation or balance of powers.

The Rc luctant to overturn | This perception is unfounded. In contrast with the UK
efer’ them back to the courts | situation prior to the CCRC, the Ministry of Justice is

to whether the system i

conwctlo Br
because, 0f 8 Wested interest in the outcome | independent from the Police, Crown prosecutors and
of applicatidns”and in preventing cntlmsm of | Solicitor-General. The referral rate to the courts

thg grimialdustice system suggests that the New Zealand Executive is not unduly
hesitant to disturb judicial .decisions in deserving
cases. Since 1995, the proportion of applications that
have been referred back to the courts has been around
12%. This proportion is higher than that of the CCRC

(approximately 5%).

Organisational arrangements for miscarriages of justice
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Perception : Analysis

In high profile cases, the Minister's advice to | There is no evidence to support this perception. The
the Governor-General may be influenced by | Minister's decisions are based on legal advice from
political and public opinion politically neutral public service lawyers, with retired
' judges or QCs often being engaged to assist in high
profile or complex applications.

Concerns about the capability of the current system

20. An independent body is sometimes seen as a way to address concepr
capability of the current system. For example, advocate r an indap&qdent body

suggest that such a body would: o ,
. improve the public profile of this extraordinary re M rQVe accessibility for
potential applicants; f
<\
« ensure that staff who deal with applicatiens hav e Teqlysite experience and
investigative expertise; £ }
EBAS 2 arency in decision-making;

- improve the availability of informat youtg alige and frequency of miscarriages of
justice in New Zealand. : :

¥Wer, dictated more by available resources

21. The ability to achieve thes :
2 or otherwise of the body that refers cases .

and robust processes than

back to the courts for @ leratian
22. The 2003 discussidnpaperTaiée ohcern that the lack of powers to compel evidence in
the current systery _f- fest ass€ssment of an application ff, for example, a potential

3
go
ha
whe

file cases in which there is general feeling that “the system” did not get
ycpme. Recent New Zealand cases that have sparked debate include Peter
vid Bain and Rex Haig — all cases that have been referred back to the courts by
¢ of the prerogative of mercy (i.e. where the existing system has played its part

V . of the public for an independent body are often in response to
LN \OIOTI

LR
olitcome in high profile cases than the nature of the body that can refer cases back to the

sdurts for further consideration. In some cases, it reflects a gap between legal tests for
/miscarriages of justice and public opinion on particular convictions. _

Organisational arrangements for miscarriages of justice
{23



Assessment of merits of an independent body

24, Appendlx B sets out a proposed model for an independent body for New Zealand
likely financial implications. Overall, we consider the increased level of resourcest
to establish and run an mdependent body would outweigh benefits because of;

e the nature and number of applications the independent body would consgi

e the increased likelihood of judicial review proceedings resulti Aalising 4
system in statute. The CCRC faces a high number of judi€jal\review pfogpedi

(normally instigated by an applicant who disagrees with &

refer) which occupy the CCRC’s resources at the expensé,}zY\Q -.-

and

e the current system is constitutionally g ate
with the role of the Executive; _
- o capability has more to do with the/a\&ilz 2 @ han independence; and
any system will face criticism 570f a partlcular case does not accord

efident from the political Executive and the
idence in the system. Increased susceptibility
e body’s assessments to be prompt, transparent
nation. However, as with all options we have

courts is likely to initial
to judicial review ingreg
and able to withste

considered, -mairtaijne i mfidence may be more dependent on the resources
available to if 2nd menagi ants’ or public expectations. Consistent with the CCRC
and policyobjadii (2t pagagraph 10), an independent body would not be an additional
avenueaf appeal opt gOutside of the judicial system, or a body that re-investigates

wpstitutes its judgment for that of the courts. People seeking a
Nis&io ! tyle investigation are likely to be disappointed in a process which
investig ¢ evidence or argument not previously before the courts and only
52 successful case back to the courts that have already previously dismissed the
.case. The final result of cases will remain with the courts and within the parameters of
criminal procedure law: There will continue to be controversial cases that focus criticism
on the criminal justice system if turned down by the independent body, or the courts

following a referral, like Ellis and Bain.

27. We consider that the case for establishing an independent body is not strong, and that
some of the perceived issues can be better addressed by improvements to the existing
Royal prerogative of mercy system. For these reasons, the remaining part of this paper
considers measures for strengthening the existing system.

Recommendation

We consider that establishing an independent body is not warranted at this'stage.

Organisational arrangements for miscarriages of justice
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Strengthening the Royal prerogative of mercy system

28. For the current system

to .be a viable option, improvem

@r SS

ents are needed

capability concerns and to ensure public confidence in the system.

Addressing concerns about system capability

29. The Mmlstry proposes to address the system capability concerns m

N

Capability concern

Proposed measure

Public profile and accessibility
of the system

| Information about the cause
and frequency of miscarriages
of justice in New Zealand

More widely disseminate
information about the prerogativ
mercy system, including
information on:

principal reasons fof
be referred ;

kgbme negative

-perceptions
@wanage expectations of the
j ystem

discourage unmeritorious

applications
. direction about the
>nf - ahd documents needed
an application
Experience and Bu inistry staff expertise Strengthen capacity and
expertise of Min tw a expertise of Ministry

ough training and team
ocesses that encourage
knowledge sharing

Continue to use senior counsel or
retired judges as required in

complex or controversial
applications

Tlmellness of advice and
transparency in decision-.
making

Dedicate additional Ministry
resources to prerogative work

Strengthen capacity of Ministry

Ensuring public confidence:

further options considered

30. While improvements to the system's capability can enhance public confidence, the
challenge will be to address confidence issues regarding the role of the Executive,

especially when dealing with high profile or Gomplex applications.

For this reason, we

have gone on to consider non-legislative options for introducing an independent and
Currently, the Ministry will often engage Queen’s Counsel or
retired judges to provide advice on, or peer review, complex or controversial applications
(for example, Barlow). We have looked at two options in which this sort of role would be
formalised and mandatory for all applications:

formal review element.

Organisational arrangements for miscarriages of justice
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e a special adviser to the Minister of Justice (modelled on the Canadian Special Adviser
. on Miscarriages of Just;ce) or g

e a panel of senior lawyers or retlred judges.

31. For both options:

e the Ministry would continue to consider and investigate applications, .,,.—r\.
on applications to the Minister of Justice; g

e the special adviser or panel member ‘would provide an ov
management, consideration and investigation of all apphca }
into matters of practlce and

e additional funding would be required. <\\

Special Adviser

of 3-4 retired judges or
he panel would assign a
bers) to each application.

Structure | One non-statutory position

{1 Role To provide independent advice angyon P Todo oMpert scrutiny of the Ministry’s
binding recommendations to the v Acwiceto the Minister on applications. For
on applications. The spe WS 8 applications, a panel member might
not be bound by the Ministry’s § s rpyitie legal advice to the Ministry on aspects

recommendations, and e application prior to review if necessary.

provide advice to the

Approximately $250,000 in fees per annum
based on 10 to 12 applications per year.
Administrative costs would be additional.

%
32. Both opti 0¢ to improve confidence in the quality and independence of

the adyi 2 The formal oversight provided by these options, and

Cost
Estimate

33. Appointing persons whose skills, experience and neutrality are widely accepted would be
crucial to the success of both options. As with all options we have considered, there will
continue to be controversial cases that negatively affect public confidence in the system if
the outcome of those cases does not accord with popularly held opinions on the
applicant's/defendant’s innocence.

34. Combined with the Ministry’s proposals for improving system capability, we consider that
the Special Adviser and Panel options could satisfy the policy objectives at paragraph 10.
The element.of independence in both options could help address confidence issues.
However, more analysis of the practical implications (for example, the relationship
between a Special Adviser or Panel with the other actors in the system) and benefits of
these options is needed. We therefore propose that the Ministry do further research and
analysis on the viability of the Special Adviser and Panel options.

Organisational arrangements for miscarriages of justice
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‘Recommendation

We recommend that the Minisfry do further research and analysis on the vi il
Special Adviser and Panel options. ' '

Recommendations ' . §W

35, It is recommended that you:

P Note that the Ministry has reviewed various legislativ %
' non-legislative options for improving the syster
considering alleged miscarriages of justice, incl %

1.1 strengthening the processes of the currg

2. é easures to
ative of mercy
e Ministry;
3. esearch and analysis YES /NO
er and Panel options;
4. k proceed on the basis that YES/NO

nt body to consider alleged

Jare en :
Depuity’Secretary, Policy & Lega

APPROVED / SEEN / NOT AGREED

Hon Rick Barker
Associate Minister of Justice
Date:

Organisational arrangements for miscarriages of justice
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Com'parison of current UK and New Zealand systems

APPENDIX A

A0

UK system (CCRC)

New Zealand system
prerogative of mercy) N

What can be | Criminal convictions and sentences | Criminal convictions /2
considered? where appeal processes have been | where appeal progégsés./h >
exhausted (or there are exceptional | exhausted (or t -%
circumstances circumstances) #~ :
) }\x A\ &
Number of | The Home Office received between | 10-12 appli%ece' ay
applications 700 and 800 applications a year. The
CCRC now receives 900 to 1,000 % ' Q
applications a year A
pp Yy N,
What can be | The CCRC can refer the conviction or

done if there is
doubt about a
conviction or
sentence?

sentence to the Court of Appeal.

Th
CCRC can also advise the Ho e(
.- ‘S

Test for referral

Fa P,

t a
4 Minister

that for some reason was not able to be

justice. The overriding question is the

al possibility that the courts could
ihd a miscarriage has. occurred. The
considers  whether:  the
applicant has raised new information

properly examined in court; and that
evidence is relevant, credible, and of
such a cogent nature that it is capable
of pointing to a likely miscarriage of

interests of justice. ~

<
Publicity:

Ao
taken ey

a
understa

profile
of system

its own website with
mation about its role, its
processés” and how to apply to get
your case considered. The CCRC
also takes proactive steps to raise its
profile with prisoners and the public,
including prison visits to talk with
prisoners about the CCRC’s role and
functions.

T
)he
detai

The Governor-General’s website
contains basic information about the
prerogative of mercy system, including
information about making an
application. This information is also
available in pamphlet form, and is sent
to people who write to the government
or Governor-General with concerns
about their convictions or sentences.

Organisational arrangements for miscarriages of justice
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APPENDIX B

What would a New Zealand Criminal Cases Review Commission look like?

power to:

» refer a case back to the courts for reconsideration where it consi
of justice has or might have occurred;

» refer a case and the commission’s recommendations
commission considers that the prerogative of mercy mi
than a referral to the courts (e.g. a pardon); '

« refer a question to the Court of Appeal for an opini

- The Governor-General would retain the other prerog
the power to remit a sentence). :

An independent body is likely to see a higher ¥oloigg
Sir Thomas Thorp has estimated that these,dpfioh
applications (between 30 and 36 applicatignsype
claims. A comparison with overseas exp

solume may be even higher. The
5 ices a population size similar to New
Zealand (roughly 5 million), receiygsyoetwe Ad times the annual number received

rather than estimating the reale arice Yisedrriages of justice in New Zealand. As at
present, the large majority of Jer=1ile )sly to be found to be unmeritorious.

Financial implication

gpehg 2 efitity model could be modified to reduce costs while still retaining an
eleren s dependence. For example, the 2003 discussion paper suggested a
statufpry”board of commissioners located within the Ministry of Justice for administrative
servicds and staff. Staff would be Ministry employees but under the day-to-day control of the
board. This option would still require significant funding to cover salaries, accommodation and
administrative costs. We would expect a full time commissioner’s salary to be about $250-

350,000 per annum.

' The number of applications received by the Scottish CCRC per annum has varied considerably (from 95
applications in 2002/03 to 165 in 2005/06). However, an analysis of the number of claims received since
2000 shows that the Scottish CCRC can expect around 100 applications per year. Before the Scottish
CCRC was established, approximately 20 to 30 claims were received per year.

Organisational arrangements for miscarriages of justice
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