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Royal prerogative of ht:emy: organisational options

Purpose S A/{

i AN
1. This paper advises you on organisational options for reviewi Il -m@es of

justice (the Royal prerogative of mercy). X
- Executive summary - d>\ "

2. The recent acquittal of David Bain has resulted in y&newed calls¥oran iidependent body
to consider claims of wrongful convictions. a ' grsons who claim a
wrongful conviction of sentence (i.e. miscap JUSHGS t/have exhausted their
appeal rights may apply to the Governor-Gghregal {e }eraise-of the Royal prerogative

2 W2’such claims ‘each year.

3. Calls for an independent body to cesidey/alledelymiscariages of justice are often -
triggered by: ' '

e perceived issues about the r
» concerns about the ca
o misconceptions alotity

EpenderitShosdy s one of several options for improving the current

4, Establishing an iR
system. Both ¢egi

pendent body to consider claims of miscarriage of justice.

would be required if reform is fo be pursued. This work is not currently
fy's work programme. In the meantime, the Ministry of Justice aims to
ally iDaprove its procedure and performance in assessing applications for the Royal
mergy.

B. The Royal prerogative of mercy provides an extraordinary remedy for parsens who may
have been wrongly convicted or sentenced. In general terms, the test for exercising the
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prerogative of meicy is whether the applicant raises new evidence (or sometimes
argument) not previously before the courts that creates doubt about hisfher conviction of
sentence, If the finding is that a miscarriage of justice has accurred or is likely to have
oceurred, the Goveriior-General may be advised to grant a pardon, reduce the person’s
sentence or, more likely, refer the person’s case back to the courts for further
consideration. '

7. Thé Royal prerogative of mercy is ot an additional form of appeal, nor is it an avenue to
re-litigate matters properly determined by the courts.

Nature of Royal prerogative applications

8. Advice on applicatiors for the Royal prerogative of mercy is &
Office of Legal Counsel, which also has other cofpeil
Approximately 10-12 applications are received eagy “Yeal.>
substance are few. Most applications have little op'hg™ flef applications
provide no évidence to back up assertions of innodeneeN; icatjpns are relatively
straightforward to degide and do not requirg~gxtema spesialisk advice. They dre,
however, still time consuming as a full report j& meadte on cverkappties

fl ) priorities.
g with real

9. Gomplex applications or applications wiff K&
knowledge, Often Queen’s Counsel orret

2003 discussion paper

10. In 2003 the Ministry relegSe
discussion paper reviewed Nel
and identified arecas jo
strengthening organ

sdrades and refer deserving cases back fo the courts. The
#Apc_ar independerit board, with thtee or four part time
ird of Justice employess. WMost submitters on the 2003

‘, ;
al $ases Review Commission (‘the COREG") was established in 1997 fo
ey possible miscarriages of justice i England, Wales and Northern Ireland and fo
er\awptgpriate cases back to the appeal courts. The CCRG is an “executive non-

kirefital public body” (crown entity) with its functions and powers governed by
Swaiute”  The CORC reviews any new factors that might ke relevant to a person’s
sonviction or sentence. The CCRC does not re-investigate the original case.

JBefore the CORGC was established in the UK, the Home Office was responsible for
considering whether a particular conviction should be referred back to the Court of
Appeal. Criticism of the criminal justice system in gengral peaked during the early 1990s
after a string of high profile convictions were overturned (including the “Guilford four" and
“Birmingham six’ cases). In 1998 a Royal Commission on Criminial Justice recommended
the establishment of an independent body to consider alleged miscarriages of justice.



14,

The CCRC is often cited as a model for New Zealand. Appendlx A includes a comparison
of the CCRC and the New Zealand system,

Scotland

14.

18

The Scottish Criminal Cases Review Commission (‘the SCCRC”) was established in 1999
with @ broadly similar constitution and mandate to the CCRC. Where the SCCRG decides
to refer a case back fo the courts, the case is heard and determined as a harmal appeal.

Scotland and New Zealand have similar sized givilian and prison bopu]a‘t'i’ons Prior to the
SCCRC’s establishment, the Scottish Office recelved approximately 20-30 clgins of
miscarriage of justice annually. The SCCRC now regeives approximately 100 ms a

- year.
Canada @

16.

17. #

Ganada has opted for a model where clairms of alleged \ s of " dre made
fo the federal Minister of Justice, whose powers to Tetign i re set out in

statute. If the Minister considers a miscarriage of justice maly yrred, the Minister
can order a new frial or refer the case to the Iglega icfal BoUft of appeal. The

igér fo the Minister. The Special
Minister once the Department of

ESONEY
Justice's investigation is comgletey it

— .

eserving cases back to the courts;

As\THorp's :
§ estabhment of an mdependent commission fo examme alleged

pi'the Justice and Electoral Select Committee on the Christchurch
Reter Ellis) case, which recommended an independent c-or‘nmission;

for an indépendent authérity to deal with miscairriages of justice; and

i following David Bain's acquittal, the Green Party has renewed its call for an
independent body,




Analysis of reasons for establishirig an independent body

19. Calls for an independent bob’ly to consider all.ég;ed miscarfiages of justice are often
triggered by: ‘
¢ perceived issues about the role of the Executive in the current system;
» concerns about the capability of the eurrent system; or
» misconceptions about what an independent body would do.

Pergeived issues about the role of the Executive

eI go
to whether the system is effective or constitutionally = ; = below
anglyses these issues. WWhen analysed, these issuesAppsaNe he~sabie about public
gonfidence in the system’s independence rather thad 2 . ' :

Perception An'ﬁﬁ\g& @ '
, . G A ]

eoNmerey is inherently a constitutional
axgjeiced by the Governor-General

The Executive's role is inconsistent with the
| constitufional principle of separation
powers between the Executive and
Judiciary '

The Bxggutive is reluctant 1o, B
convictions or refér them back tohing
betause of a vested interest o th

of applications and in prevening

teOipe indteg sfident from the Police, Crown prosecutars and
smef ¥ Seljéitor-General.  The referral rate to the courts
smygests that the New Zealand Exécutive is not undaly

esitant to disturb judicial decisions in deserving

/| cases. Since 1995, the proporiion of applications that

| have been referred back to the courts has beeh around

| 13%. This proportian s higher than that of the CGRG

A®\7 (@ ‘ (approximately 4%).

ses, the Mﬁs’@rfs advice to | There is no evidense to support this perception. The
We influenced by | Minister's decisions are based on legal advice from

Subilic-apiio : poliically neutral public service lawyers, with refired
judges or QCs often being engaged fo assist in high
profile ar complex applicafions.

BNV
ok Wa capability of the auirrent system

Grsmgependent body js sometimes seen as a way to address concems about the
®ability of the ourrent system. For example, advocates for an independent body
dgest that such a body would:

improve the public profile of this extraordinary remedy and improve accessibility for
potential applicants; :

¢ ensure that staff who deal with applications have the requisite experience and
investigative expertise;




o improve the timeliness of advice on applications and transparency i in dec:lsmn -making;
and .

o improve the availability of information about the cause and frequency of miiscarriages of
justice in New Zealand.

22. The ability to achieve these objectives is, however, dictated more by available resotirces
and robust processes than the mdependence or otherw;se of the body that refers cases
back to the courts for further consideration. :

23. The 2003 diseussion paper raised a concern that the lack of powers to compel evidegee in
s 'i‘he current system could afrec;t assessment of an appllcaﬂon lf fo example, 8 entlaE

of an applrcaﬂon
Misconceptions of what an independent body would do @ ‘
24. Some recent commentary supporfing an independent bodyvt ;-

is fo refer likely miscarriages of justice to thé ination. Thls means
that an independent body will not prevent nals It also means that
establishing an independent body will ng{ & gerng d out the approach of courts

onappeal. - :
: _ mbe : G Yor 8N indspehdsht bady are often in response o

exal feeling that “the system” did not get
that have sparked debate include Peter
aihave been referred back fo the courts by
where the exisfing system has played its part

e more to do with achlev:ng the perceived “right”
i the nature of the body that can refer cases back to the
N ome cases, it reflects a gap between legal tests for

To ensure that protesses for mvestrgatmg and remedying alleged

miscarriages of justice:

k. afe accessible;

- ehable competent and thorough consideration of possible
miscarriages;

- ensure claims are addressed in a-timely manner;

- result in sound decisions,




Objestive 2; To maintain public confidence in the administration of justice, both in
safeguarding the innogent from wrongful cenviction and iri upholding the
convictions of the guilty,

Objective 3: To be constltutlonally appropriate (for example, consistent with overseas
systems, the New Zealand system should not be seen as a further right
of appeal that operates outside the judicial system or & mechanism that
authorises the Executive to second-gugss a decision rendered by the .
courts or substitute its judgment for that of the courts).

Objective 4: To ba cost-effective
Overview of options

27. Various legislative and non-legislative options for rejéy 0
identified fall into three general categories:

« strengthening the processes of the current

pather) ‘would refer potential Wangful

executwe branc:h of govemme '
\ fuﬁher (’:Qnsidera’tion Nune of 'the

camnctlons and semences bach

wﬂ% contii Eﬁ’}r‘o S
tume GOV BY

<\§ introducing ah applicatiorl form and more detailed direction about the information and
C) ; documents needed to support an application;

« dedicating addifional Ministry resources fo prerogative work;

gontinuing to use senior counsel or retired judges as required in complex or
controversial applications; and



o building Ministry staff expertise through training and team processes that encourage
knowledge sharing. I

32. Extra funding would be required for any additional dedicated Ministry resources,

33. This option can provide a competent system for considering applications. The challenge
- would be to ensure public confidence in the independence of the system, especially when
dealing with high prefile or complex applications. Raising the profile and understanding of

the system, and strengthening the capacity and expertise of the Ministry, should help
improve confidence in the system. The Ministry’s capability would, however, remain-
subject to the compeiing workloads of staff. There would inevitably be times wherg staff
canriot devote time to progressing applications because of other pressing wo This

34. Currently, the Ministry will often engage Queen’s Codpa
advice on, or peer review, complex or controversial appli

» a special adviser to the Minister of Justic
on Miscarriages of Justice); or

o a panel of senior lawyers or retired

35. For both options:

e the Ministry would contihug iden nvestigate applications, and provide
~ advice o applications terth e,

or) fould provide an oaverview of the Miristry’s
stigation of all applications, and could have input

Panel

Nori-statutory panel of 3-4 retired judges or
senior lawyers. The panel would gssign a
member (or members) to each application.

faevhdependent advice and non- To provide expert scrutiny of the Ministry's
g gcommendations fo the Minister advice fo the Minister on applications. For
{plications. The speoial adviser would | some applications, a panel member might
< pot¥e bound by the Ministry’s advice and | provide legal advice to the Ministry on aspects
scommendations, and would be-able fo of the application prior to review if necessary.
brovide advice to the Minister that differs

ﬁi\\@i from that of the Ministry.

W Approximately $250-400,000 in fees per Approximately $300-500,000 in fees per
Estimate | annum based on a half-time position. annum based on 10 to 12 applications per
Administrative costs (including office year, Administrative costs would be
space) would be additional, additional,




36. Both options would be expected to improve confidence in the quality and independence of
the advice to thé Minister. Thie forinal oversight provided by these options, and
involverment in matters of practice, could als strengthen the Ministry’s processes and
expertise. However, the oversight would occur even for the most straightforward of
applications arid so in some cases may not be cost effective. As with all opﬂcans there will
continue fo be controversial cases that negatively affect public confidence in the system if
the outcome of those cases toes not accord with popularly held opinions on the
applicant's/defendant’s innoeence. _

Establishing an independent body
37, Two main models for an independent body have been mooted: i

e 7 statutory board, with administrative and specialist{ah ortd by the
'h@ms 'i;rp).

Ministry of Justice {the Ministry’s 2003 discussion pagéy

38,

yihere it consideis that a

& OCEHTEd) —
‘ions to the Minister where the

erey might be exercised in a way other

of establishing an independent body are said to be that it would
) f independerice and transparency, and thus increase public
sijen-making.  However, as with all optlons, maintaining public

fore dependent on the available resourses and managmg applicants’

lCIa[ revisw [hcreases pressule for the bodys assessmenis to be prompt
apsparent and able to withstand critical examination, but can also occupy resources at
he expense of progressing applications.

_“Gompensation for persons wrongly eonvicted and imprisoned

43. There is some synergy between applications for the Royal prerogative of merey and
claims for compensation for wrongful conviction and imprisonment. The Ministry’s Office
of Legal Counsel currently provides advice on both areas of work.



44, The Ministry’s 2003 discussion paper raised the possibility that, if an independent board
was established, the board could also have responsibility for making recommendations on
compensation for persons wrongly convicted and imprisoned. In 2006 Sir Themas Thorp
envisaged that an independent crown entity with responsibility for considering alleged
miscarriages of justice would have sole responsibility for decisions on compensation
claims, thus removing the area entirely from the Executive’s control.

45. Compensation payments for wrongful conviction and imprisonment are ex gratia (there is
no legal right to- compensation) and significant amounts of money are involved. For these
reasons, there are strong policy grounds for the Government retaining decision-making
responsibility in compensation claims. In the UK, the CCRC does not deal with clajfs

- vompensation and claims continue fo be dealt with at gévernment departmental lefg

48, The synergy between the two areas of work means that policy ws
arrangements for compensation claims.

Next Steps

Recommendations

48. Itis recommended that you:

4,

2.
Jeff Orr
Chief Legal Cow
Office of Legal Cj

Hon Simon Power
Minister of Justice
Date:




APPENDIX A

Comparison of the New Zealand system and the Criminal Cases Review Commission for
Englarid, Wales and Northern Ireland

Criminal Cases Review ‘ New Zealand s‘ystezﬁ {Royal
Commission . prerogative of mefcy)

What ©an be | Criminal convictions and sentences

congidered? where appeal processes have been
exhausted {or there are exceptional

circumstancas)
.| Number of | The Home Office recelved between
applicatiohs 700 and 800 applications a year. The

CCORC now receives 900 to 1,000
applications a year

What can be | The CCRC can refer the convicigq

done if there is | sentence to the Court of Appga o
doubt about a | GCRC can also advise th
conviction  or | Secretary on whether /7 parg

| sentsnce? appropriate  {although ~3Qe
- | advice is not_binding})&

Testfor referral | The CORGC may &R

i ﬁn essence, the test is whether there is
¥1 a real possibility that the courts could
find a miscariage of justice has
ocewred. The Minister considers
whether; the applicant has raised new

ment.
Q ! information that for seme reason was
ot net able fo be properly examined In
' court; and that evidence is relevant,

Q cgredible, and of such a cogent nature
that it is capable of peinhting to a likely
% miscarrfiage of justice. The overriding

question is the interests of justice.

that the conviclis
the sertente gltera

XC has its own website with | The Governer-General's website

leginformation about its role, its | cantains basic information abouithe |

Wogesses and how to apply to get | prerogative of marcy system, including |

Yolir case considered, The GCRC | information about making an

flso takes proactive steps to raise its | application. This information is also

| profile with prisoners and the public, | available in pamphlet form, and is sent
{ncluding prison vislts to “talk with | to paople who write to the devernment

3 prisoners about the CCRC’s role and | or Governor-General with concerns

& functions. : about their convictions or sentences.
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