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17 January 2012
Hon Judith Collins
Minister of Justice

INITIAL BRIEFING ON THE ROYAL PREROGATIVE OF MERCY

Purpose _ , : o

1. This paper provides a brief outline of the exercise of the Royal K ga@w and

introduces you to the current work of the Ministry. in this grea - @
| N

wg_Where a miscarriage of justice
‘his; Of appeal have been used. The
| piraally Be o ¢ When new information becomes
available that was not able to ba-Tropeuly’ ex&miaduby a court and which raises serious

Background

What is the Royal preragalive of mercy and when i

2. The Royal prerogative of mercy is a UBIGMENCDY
avenue for convicled persons lo seek a\temedy

doubts about a person’s convj & Royal prerogative of mercy does not
operale as another appeal of 2 &1 OF whito re-examine facts and arguments that

have alieady been considergdhby)/the-sBUNS. ) h practice the prerogative of merey is no
longer exercised purelyfol mevefful yegs

qf the ‘rime.s: Act 1961, which supplements the Royal picrogative, provides
eiaGeneral may, on the applivation of a convicted person, ejther refer the
\ehtence back to the Court of Appeal or the High Court for determination, or

of Appeal for an opinion on-a parficular issue, :

s % L 406 is important in the New Zealand setiing because it provides an option

e‘ h granting a full pardon and declining relief. It also reflects the constituiional

(’ peiple that criminal cases should be decided by the courts, and not the Executive.

: Section 408(a), which, is the most commonly used provision, ehables the Goverror-

General to return a metritorious ¢ase to the courts for further consideration. When this is

dorie the court deals with the matter as If it were hearing an appeal. Section 406(b), which

has only been used twice since its snactment, enables the Governor-General to seek the
Court of Appeal’'s opinion on any point arising from an application.



The Royal prerogative of mercy in pracitice

7. A flow diagram of the process for considering applications for the exercise of mercy is
attached at Appendix A.

8. Applications are received by Government House and referred fo the Minister of Justice
with a request for formal advice. The Minister then refers the application to the Ministry.
The Ministry reviews the information and submissions supplied in support of the
application and all relevant court and police files. Sometimes additional information will be -
gathered or further enquiries made. In complex cases a senior lawyer or retfired jydge
may be appointed to help with the consideration of the application oy to peer reviewdraft
advice. The Ministry then prepares a report for the Minister containk Adlgisnf
the application.

9. The Minister of Justice provides formal advice to the Goverpée Geheral withasapy of the
O

report from the Ministry. VWheh the Governor-Genera
advice, the Official Seeretary to the Governor-General
outcome. ;

ehali. Following a
ts can apply for legal
yited applicants.

10. Applications can be made by a convicted persoj 0ME
High Court decision (Yash Paul v Legal Ald R&yEwP3
ald. However, in practice, many applications

11. Volumes of app}ica’rion‘s have remained

12 applications per year.. There are Qurrenily A s under review. About 12% of
applications since 1995 have re; . 2 o’ the High Court or the Court of
Appeal,

improvements to Ministry pyégadyre féb

ifableon the Governor-General’'s website (with a link
and in hard copy on request. The application form
B the Ministry to quiclkly identify applications that are

158 3 o,

18

S }‘i is looking at ways to improve its processes for considering
aingAays to increase the speed with which applications are dealt with.
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Commissions that
meTERNQ Wew Zealand. There is
d also he established in

N the debate is triggered by

19. England and Scotland have sstablished Grj

perform a similar function to ihe Royal prer g

Y _area is hot currently in the Ministry's work programme. If requested, the
Norepare a briefing on the issues. The work could be included in future work

Arrebg depending on Your priorities.
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APPENDIX A

Person js convigted and all appeals are
unauccessful

s

Applicaﬁts write to Governor-General for;

» g pardon OR
« the casé to be sént back to court
GQVernDr»Gens.-_ral asks far adwce%é Q"

Justice

case}_

7

finistry advises whether there may have

been a miscarriage of justi¢e NG

i ' ‘
IThe Ministry recommends the
i application be declined

N

% Minister considers report, and provides formal advice to Goverrior-Gerieral,
. If he/she accepts Ministry’s recommendation

Governor-General, by constituticnal conventior, accepts the Minister's
advice and writes to applicant with the decision.



APPENDIX B

ROYAL PREROGATIVE OF MERCY
APPLICATIONS UNDER REVIEW BY MINISTRY OF JUSTICE



















