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Dear BAW Russell

Advice received on responding to declarations of inconsistency issued by the
courts in relation to the Bill of Rights Act

I write in response to your email of 26 June 2020, in which you requested, under the
Official Information Act 1982 (OIA):

ali advice you have received on responding to declarations of inconsistency
issued by the courts in relation to the Bill of Rights Act.

As Attorney-General | am not subject to the OIA when acting as Law Officer.’ Advice
was provided to me in relation to declarations of inconsistency in my role as Law
Officer and as such is not covered by the OIA. However, a number of documents that
fall within the scope of your request have already been released and | provide them
with this letter:

1) the New Zealand Bill of Rights (Declarations of Inconsistency) Amendment Bill
(28 May 2020y);

2) New Zealand Bill of Rights (Declarations of Inconsistency) Amendment Bill —
Consistency with the New Zealand Bill of Rights Act 1990 (2 March 2020);

3) Post-Cabinet Press Conference (26 February 2018);

4) Cabinet paper: Declarations of Inconsistency with the New Zealand Bill of
Rights Act (19 February 2018); and

5) Briefing to the Minister of Justice — Declarations of Inconsistency with the New
Zealand Bill of Rights Act 1990 (13 December 2017).

| also provide Bill of Rights Act advice on the Human Rights Amendment Bill, dated 8
August 2001.

! OlA, s 2, definition of “official information”, paragraph (a). See also Ombudsman, “Request for information
refating to the trial of George Gwaze" (30 May 2013), ref 336060 at [18].
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Some redactions have been made to the documents provided on the basis that the
information is outside the scope of your request, or that the information was earlier
withheld under s 9(2)(a) and (f)(iv) of the OIA, as it is necessary to protect the privacy
of natural persons and to maintain the confidentiality of advice tendered by Ministers
of the Crown and officials.

In accordance with s 19 of the OIA, | advise you have a right to seek a review of this
decision by way of complaint to an Ombudsman under s 28(3) of the OIA.

Yours sincerely

Hon David Parker
Attorney-General



Hon Andrew Little
Minister of Justice

Proactive release — The New Zealand Bill of Rights (Declarations of Inconsistency)
Amendment Bill

Date of issue: 28 May 2020

The following documents have been proactively released in accordance with Cabinet
Office Circular CO (18) 4.

Some information has been withheld on the basis that it would not, if requested under the
Official Information Act 1982 (OIA), be released. Where that is the case, the relevant
section of the OIA has been noted and no public interest has been identified that would
outweigh the reasons for withholding it.

No. | Document Comments
Inconsistency under the New Zealand Bill |With section 9(2)(f){iv) of the OIA to protect the
of Rights Act 1990 confidentiality of advice tendered by Ministers of the
Cabinet paper Crown and officials, and section 9(2)(h) to maintain

pap . ) legal professional privilege. No public interest has
Office of the Minister of Justice been identified that would outweigh the reasons for
Office of the Attorney-General withholding it
19 February 2020

2 |Response Mechanism for Declarations of Sr_)me inf_ormation hgs been withheld in accordance
Inconsistency under the New Zealand Bill [With section 9(2)(f)(iv) of the OIA to protect the
of Rights Act 1990 confidentiality of advice tendered by Ministers of the

. , . Crown and officials. No public interest has been
Cabf" et Minute: SWC-20-MIN-0004 identified that would outweigh the reasons for
Cabinet Office withholding it.

Meeting date: 19 February 2020

3 |New Zealand Bill of Rights (Declarations Spme inf_ormation h_as been withheid in accordance
Approval for Introduction confidentiality of advice tendered by Ministers of the
Cabinet paper Crown and officials, and section 9(2}(h) to maintain

pap . . legal professional privilege. No public interest has
Office of the Minister of Justice been identified that would outweigh the reasons for
10 March 2020 withholding it
The copy of the New Zealand Bill of Rights
(Declarations of Inconsistency) Amendment Bill
provided to Ministers with this paper has been
withheld in accordance with section 61 of the
Legisiation Act 2012 and section 9(2)(h) of the OIA
to maintain legal professional privilege. Legislative
instruments are publicly available at
www.legisiation.govt.nz,
The departmental disclosure staterment attached lo
the paper is publicly available at
hitp //disclosure legislation govt nz/

4 |New Zealand Bill of Rights (Declarations |S9me information has been withheld in accordance
of Inconsistency) Amendment Bill: with section 8(2)(h) of the OIA to maintain legal
Approval for Introduction professional privilege. No public interest has been

. ) . identified that would outweigh the reasons for
Cabfnet Mn::ute. LEG-20-MIN-0032 withholding it.

Cabinet Office
Meeting date: 10 March 2020

© Crown Copyright, Creative Commons Aftribution 4.0 International (CC BY 4.0)



In Confidence

Office of the Minister of Justice
Office of the Attorney-General

Chair, Cabinet Social Wellbeing Committee

RESPONSE MECHANISM FOR DECLARATIONS OF INCONSISTENCY UNDER THE
NEW ZEALAND BILL OF RIGHTS ACT 1990

Proposal

1. This paper sets out a proposal for how the Executive and the House of
Representatives should respond when the Senior Courts’ declare an Act to be
inconsistent with one or more of the rights and freedoms affirmed by the New
Zealand Bill of Rights Act 1990 (the Bill of Rights Act).

Executive Summary

2. A declaration of inconsistency is a formal statement by a court or tribunal that
an Act is inconsistent with a plaintiff's fundamental human rights protected by
the Bill of Rights Act. When the Senior Courts make such a declaration, there
is currently no mechanism to bring the matter to the attention of the House of
Representatives. This means lawmakers may not have full regard for the
declaration and breaches of rights might go unaddressed.

3. We propose to amend the Bill of Rights Act to require the Attorney-General to
present the declaration to the House of Representatives within six sitting days
after the declaration becomes final (i.e. all appeals have been dealt with or the
time for an appeal has expired). This will enable Parliament to consider
whether it wishes to repeal, amend, or affirm the provision in question. We
also propose the Human Rights Act 1993 be amended so the response to a
declaration of inconsistency by the Human Rights Review Tribunal is the
same as the response to a declaration under the Bill of Rights Act.

4, We do not propose a statutory requirement for the House of Representatives
to respond to declarations of inconsistency. Instead, how the House of
Representatives responds should be left for it to determine under its Standing
Orders. We envisage this will be similar to the existing requirement to refer
reports of the Attorney-General about proposed legislation to the relevant
select committee. If the timing of the Bill does not afign with the review of
Standing Orders, or if the Standing Orders Committee is unable to come to
agreement then the process could be set out in a sessional order.

1 High Counrt, Court of Appeal, and Supreme Court {refer section 4 of the Senior Courts Act 2016).
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Background

5. A declaration of inconsistency is a formal statement by a court or tribunal that
an enactment is inconsistent with a plaintiffs fundamental human rights
protected by the Bili of Rights Act. A declaration does not affect the validity of
an Act, or anything done lawfully under that Act. However, it does signal that
the court or tribunal considers an Act to infringe fundamental human rights in
a way that cannot be justified in a free and democratic society.

6. The Human Rights Act 1993 empowers the Human Rights Review Tribunal to
declare an Act to be inconsistent with the right to be free from discrimination
affirmed in section 19 of the Bill of Rights Act. However, until recently, it has
been less clear whether the courts can make declarations of inconsistency in
respect of other rights affirmed in the Bill of Rights Act. This was settled in
November 2018 when the Supreme Court, in Altorney-General v Taylor,
determined that Senior Courts have the power to issue a declaration of
inconsistency under the Bill of Rights Act.?

7. This decision raises the question of what should happen after the Senior
Courts issue a declaration of inconsistency under the Bill of Rights Act. In
February 2018, following decisions by the High Court and Court of Appeal in
Taylor, Cabinet agreed, in principle, to amend the Bill of Rights Act to provide
for declarations of inconsistency made by the Senior Courts [SWC-18-MIN-
0006; CAB-18-MIN-0057 refers]. At that time, Cabinet invited the Minister of
Justice to submit a detailed policy proposal following the release of the
Supreme Court’s decision in Taylor.

Proposed statutory response mechanism for declarations of inconsistency

8. We propose amending the Bill of Rights Act to provide a statutory response
mechanism when the Senior Courts issue a declaration of inconsistency
under the Bill of Rights Act for the reasons outlined below. The proposal does
not amend or alter the power of the Senior Courts to grant relief, including
making declarations of inconsistency under the Bill of Rights Act.

Reasons for a statutory response mechanism

9. Currently, there are two provisions of the Bill of Rights Act that can address
inconsistencies with that Act. First, section 7 requires the Attorney-General to
draw to the attention of the House of Representatives any provision of a Bill
that appears to be inconsistent with the BIiill of Rights Act. This gives
Parliament the opportunity to address the inconsistency before the Bill is
passed into law. However, Parliament may reach a different conclusion from
that of the Attorney-General and choose to enact the legislation unchanged.

10. Secondly, where a provision of an Act is capable of more than one
interpretation, section 6 of the Bill of Rights Act instructs the courts to prefer

2 [2018] NZSC 104,

wb5f2if1v 2020-03-17 08:37:57



an interpretation that is consistent with that Act over any other interpretation.
This gives the courts some discretion to avoid breaches of fundamental rights
arising from enacted legislation.

11.  However, sometimes the courts find that it is not possible to interpret an Act in
a way that is consistent with the Bill of Rights Act. A declaration of
inconsistency provides an additional safeguard by enabling the Senior Courts
to make a formal statement that the Act is inconsistent with the Bill of Rights
Act. Currently, the Bill of Rights Act lacks a mechanism to draw'a declaration
of inconsistency to the attention of the House of Representatives.

12. A statutory response mechanism would provide greater transparency by:

¢ drawing the opinion of the Court that the legislation breaches fundamental
rights to the attention of lawmakers and the public; and

+ enabling Parliament to reconsider the legislation, and decide whether it
wishes to repeal, amend, or affirm the provision in question.

Key features of a statutory response mechanism

13.  We propose that the Bill of Rights Act require the Attorney-General to bring a
declaration of inconsistency to the attention of the House of Representatives.
This would need to occur within ‘'six days after the conclusion of all court
proceedings relating to the declaration, including the time available for
appeals. This is the approach taken in the Australian Capital Territory (ACT)
and Queensland, which have similar legislation. It ensures the House of
Representatives receives the declaration promptly but without being unduly
burdensome on the Executive.

14. When the Human Rights Review Tribunal issues a declaration of
inconsistency under the Human Rights Act, there I1s a statutory requirement
for the Government to present its response at the same time as the
declaration. We do not propose that the Bill of Rights Act include the same
requirement. [n our view, requiring a Government response at this stage could
pre-empt the deliberations of the House of Representatives and unnecessarily
politicise the issue. A finding by a Court that an Act is inconsistent with the Bill
of Rights Act is a significant matter and must be properly considered by
Parliament in an unhurried manner,

16.  The legislation will not prescribe the process the House of Representatives
must embark on, as that is a matter properly for Parliament. How, and when,
the House of Representatives responds will be for it to determine under
Standing Orders.

16.. ~ For example, when the Attorney-General presents a report under section 7 of
the Bill of Rights Act that a Bill is inconsistent with that Act, Standing Orders
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require that report be referred to a select committee for consideration.® We
envisage a similar “automatic” process when the Executive draws a
declaration of inconsistency to the attention of the House of Representatives.

17.  The Minister of Justice will propose that the Standing Orders Committee
considers potential changes to the Standing Orders, including:

o A referral to a select committee, and
+ Report back to the House on recommendations, and

¢ Adebate in the House on the Select Committee’s report, and

¢ A vote on whether to accept the Select Committee’s report.

18.

Deciarations of inconsistency under the Human Rights Act 1993

19. We propose that declarations of inconsistency under the Human Rights Act be
treated the same way as . declarations under the Bill of Rights Act.
Declarations under both Acts are about the consistency of legislation with the
Bill of Rights Act and should have the same result.

20. This will provide greater certainty for plaintiffs about the response to a
deciaration of inconsistency issued by the Tribunal or the Senior Courts
(either directly or-on appeal from the Tribunal). It will also avoid a situation
where a plaintifi. may need to seek a declaration of inconsistency from the
High Court rather than the Tribunal to ensure a more fulsome response.

21.  This willtequire an amendment to the Human Rights Act 1993 to: a) remove
the statutory requirement for a Government response; and b) shorten the time
available for presenting the declaration (it is currently 120 days, reflecting the
time needed to prepare a response).

22. Instead, any change to Standing Orders providing for the House of
Representatives to consider declarations of inconsistency under the Bill of
Rights Act would also apply to declarations under the Human Rights Act.

3 Standing Order 265, Standing Orders of the House of Representatives 2017.
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Consultation

23.  The Ministry of Justice has engaged with key organisations and experts
including: Crown Law, Parliamentary Counsel Office, Office of the Clerk of the
House of Representatives, the Legislation Design and Advisory Commiiitee,
the New Zealand Law Saociety, faculty members of university law schools, and
other constitutional and human rights law experts.

24.  The Ministry of Justice has also consulted the Treasury, the State Services
Commission, the Human Rights Commission, and the Department of Prime
Minister and Cabinet about the proposals in this paper.

25.  The Minister of Justice met with the Speaker of the House of Representatives
about the policy proposal and matters relating to the Standing Orders of the
House of Representatives.

26 Following Cabinet, the Minister of Justice intends to inform the Chief Justice
and the Chair of the Human Rights Review Tribunal of these policy decisions.

Financial Implications

27.  The costs associated with the policy proposal are expected to be minor and
will be met from agency baselines..The proposal will not affect how the Senior
Courts make declarations of inconsistency. However, providing for a formal
response by the Executive and the House of Representatives may strengthen
the incentive for individuals to seek a declaration of inconsistency. Based on
previous case volumes,’ the Ministry of Justice expects the number of
applications for declarations of inconsistency to be small. It is unlikely that the
proposal will, therefore, have operational and financial implications for the
Senior Courts and the Human Rights Review Tribunal that cannot be
absorbed within baseline.

Legislative Implications

28 This proposal will require amendments to the New Zealand Bill of Rights Act

Impact Analysis

29. The Treasury Regulatory Quality Team has determined that the regulatory
decisions sought in this paper are exempt from the Regulatory Impact
Analysis requirements as they have no or only minor impacts on businesses,
individuals or not-for-profit entities.

4 Since 2007, there have been eight applications for declarations of inconsistency under the Bill of
Rights Act to the High Court, which has only issued one. For additional comparison, since 2002, the
Human Rights Review Tribunal has only received four applications and made three declarations of
inconsistency under the Human Rights Act.
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Human Rights

30. The proposals in this paper are consistent with the Bill of Rights Act and the
Human Rights Act. Declarations of inconsistency support the rights affirmed in
the Bill of Rights Act by providing a mechanism for the courts to express a
view about the consistency of legislation with that Act.

Gender Implications

31.  There are no specific gender implications arising out of this paper. However,
freedom from discrimination on the basis of sex is a right affirmed in the Bill of
Rights Act to which declarations of inconsistency would apply.

Disability Perspective

32.  There are no specific disability implications arising out of this paper. However,
freedom from discrimination on the basis of disability is a right affirmed in the
Bill of Rights Act to which declarations of inconsistency would apply.

Publicity

33.  We propose to release a media statement announcing policy decisions after
the Minister of Justice has informed the Chief Justice and the Chair of the
Human Rights Review Tribunal.

Proactive Release

34. We propose to release this paper proactively 30 business days after final
Cabinet decisions. The Minister of Justice will notify the Chief Justice and
Chair of the Human Rights Review Tribunal prior to release.

Recommendations

35. The Minister of Justice and the Attorney-General recommend that the
Committee:

1. note that in February 2018, Cabinet agreed in principle to amend the
New Zealand Bill of Rights Act 1990 to provide for declarations of
inconsistency made by the Senior Courts under this Act [SWC-18-MIN-
0006; CAB-18-MIN-0057 refers];

2. note that in November 2018, the Supreme Court in Aftorney-General v
Taylor upheld an earlier High Court decision to issue a declaration of
inconsistency under the New Zealand Bill of Rights Act and confirmed
the power of the Senior Courts to issue declarations of inconsistency;

3. agree to amend the New Zealand Bill of Rights Act to require the
Attorney-General to bring a declaration of inconsistency to the attention
of the House of Representatives within six days after the conclusion of
all court proceedings relating to the declaration, including the time
available for appeals;
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10.

agree to amend the Human Rights Act to replace the existing response
mechanism for declarations of inconsistency made under that Act with
the same requirements proposed for inclusion in the New Zealand Bill
of Rights Act;

note that it is not proposed to amend or alter the power of the Senior
Courts to grant relief, including making declarations of inconsistency
under the New Zealand Bill of Rights Act;

note any requirement for the House of Representatives to'respond to a
declaration issued by the Senior Courts under the New Zealand Bill of
Rights Act would be left to it to determine under the Standing Orders of
the House of Representatives;

note that the proposed changes to the Standing Orders could include a
referral to a select committee, a report back to the House with
recommendations, a debate in the House on the Select Committee’s
report, and a vote on whether to accept the Select Committee’s report;

SO(Z N T)iv)

invite the Minister. of " Justice to issue drafting instructions to
Parliamentary Counsel Office to give effect to the policy proposal.

Authorised for lodgement

Hon Andrew Little Hon David Parker

Minister of Justice Attorney-General
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IN CONFIDENCE
SWC-20-MIN-0004

Cabinet Social Wellbeing
Committee

Minute of Decision

This document cantains information for the New Zealand Cabinet. It must be treated in confidence and
handled in actordance with any security classification, or other endorsement. The information can only be
raleased. Including under the Official Informafion Act 1982, by persons wilh the appropriate authority.

Response Mechanism for Declarations of Inconsistency under the New
Zealand Bill of Rights Act 1990

Portiolios Justice / Attorney-General

On 19 February 2020, the Cabinet Social Wellbeing Committee:

1 noted that in February 2018, the Cabinet Social Wellbeing Comnuittee agreed in principle,
subject to the Minister of Justice submitting a detailed policy proposal, to amend the New
Zealand Bill of Rights Act 1990 to provide for declarations of inconsistency made by the
Senior Courts under this Act [SWC-18-MIN-0006];

2 noted that in November 2018, the Supreme Cowrt in Attornev-General v Tavior upleld an
enrhier High Court decision to issue a declaration of inconsistency under the New Zealand
Bill of Riglits Act and confirmed the power of the Senior Courts to issue declarations of
inconsistency,

3 agreed to amend the New Zealand Bill of Rights Act to require the Attorney-General to
bring a declaration of inconsistency to the attention of the House of Representatives within
six days after the conclusion of all court proceedings relating to the declaration, including
the time available for appeals;

4 agreed to amend the Homan Rights Act 1993 to replace the existinig response mechanism
for declarations of inconsistency made under that Act with the same requirements proposed
for inclusion in the New Zealand Bill of Rights Act:

5 noted that 1t 1s not proposed to amend or alter the power of the Senior Courts to grant relief.
including making declarations of inconsistency under the New Zealand Bill of Rights Act:

6 noted any requirement for the House of Representatives to respond to a declaration issued
by the Senior Couris under the New Zealand Bill of Rights Act would be left to it to
determnine under the Standing Orders of the House of Representatives:;

7 noted that the changes to the Standing Orders could include a referral to a select committee,
a repont back to the House with recommmendations, a debate in the House on the Select
Committee’s report. and a vote on whether to accept the Select Conmmittee’s report;
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IN CONFIDENCE

SWC-20-MIN-0004

10 invited the Minister of Justice to issue drafting instructions to Parliamentary Counsel Office
to give effect to the decision.

Vivien Meek

Conunittee Secretary

Present: Officials present from:

Rt Hon Jacinda Ardemn Office of the Prime Minister
Rt Hon Winston Peters Officials Conumittee for SWC
Hon Xelvin Davis Office of the Chalr of SWC

Hon Grant Roberison
Hon Dif Megzn Woods
Hon Chris Hipkins

Hon Andrew Little

Hon Carmel Sepuloni (Chair)
Hon Nanaia Mahuta
Hon Stuart Nash

Hon Jenny Salesa

Hon Knis Faafoi

Hon Tracey Martin

Hon Willie Jackson

Hon Aupito William Sio
Hon Poto Willians

Hon Julie Anne Geiiter
Jan Logie. MP

Hard-copy distribution:
Minister of Justice
Attomey-General

[V
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In Confidence

Office of the Minister of Justice

Chair, Cabinet Legislation Committee

New Zealand Bill of Rights (Declarations of Inconsistency) Amendment
Bill: Approval for Introduction

Proposal

1. | seek approval for the introduction of the New Zealand Bill of Rights (Declarations of
Inconsistency) Amendment Bill (the Bill).

Policy

Background

2, In February 2018, following decisions by the High Court and Court of Appeal in
Attorney-General v Taylor determining that Senior Courts have the power to issue a
declaration of inconsistency under the 'Bill of Rights Act', Cabinet agreed, in
principle, to amend the New Zealand Bill of Rights Act 1990 to provide for
declarations of inconsistency made by the Senior Courts under this Act [SWC-18-
MIN-0006; CAB-18-MIN-0057 refers].

3. A declaration of inconsistency is a formal statement by a court or tribunal that an
enactment is inconsistent with a plaintiff's fundamental human rights protected by the
New Zealand Bill of Rights Act. A declaration does not affect the validity of an Act, or
anything done lawfully under that Act. However, it does signal that the court or
tribunal considers an Act to infringe fundamental human rights in a way that cannot
be justified in a free and democratic society.

4, The Bill requires the Attorney-General to bring a declaration of inconsistency to the
attention of the House of Representatives within six days of the conclusion of all
court proceedings relating to the declaration, including the time available for appeals.

Why the Bill is needed

5. When the Senior Courts make a declaration of inconsistency, there is currently no
mechanism to bring the matter to the attention of the House of Representatives. This
means lawmakers may not have full regard for the declaration and breaches of rights
might go unaddressed. The Bill addresses this problem by requiring a formal report
to be presented to the House of Representatives once a declaration becomes final.

6. A statutory response mechanism would provide greater transparency by:

'T2018] NZSC 104.
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6.1. drawing the opinion of the Court that the legislation hreaches fundamental
rights to the attention of lawmakers and the public, and

6.2. enabling Parliament to reconsider the legislation, and decide whether it wishes
to repeal, amend, or affirm the provision in question.

Key changes in the Bill
Attorney-General to present the declaration to the House of Representatives

7. The Bill will amend the New Zealand Bill of Rights Act to require the Attorney-
General to bring a declaration of inconsistency to the attention of the House of
Representatives within six sitting days after the declaration becomes final (i.e. all
appeals have been dealt with or the time for an appeal has expired). This is the
approach taken in the Australian Capital Territory and Queensiand, which have
similar legisiation. It will enable Parliament to consider whether it wishes to repeal,
amend, or affirm the provision in question.

Amendments to the Human Rights Act 1993

8. The Bill also amends the Human Rights Act 1993 so that the response to a
declaration of inconsistency by the Human Rights Review Tribunal is the same as
the response to a declaration under the New Zealand Bill of Rights Act. Declarations
under both Acts are about the consistency of legisiation with the New Zealand Bilt of
Rights Act and should have the same result.

9. The amendment will:
9.1. remove the statutory requirement for a Government response; and

9.2. shorten the time available for presenting the declaration to six days (it is
currently 120 days, reflecting the time needed to prepare a response).

No statutory requirement to respond

10. The Bill does not propose a statutory requirement for the House of Representatives
to respond to deciarations of inconsistency. Instead, how the House of
Representatives responds will be left for it to determine under its Standing Orders.
This is expected to be similar to the existing requirement to refer reports of the
Attorney-General about proposed legislation to the relevant select committee.

1.

Impact analysis

12. The Treasury Regulatory Quality Team has determined that the reguiatory decisions
sought in this paper are exempt from the Regulatory Impact Analysis requirements
as they have no or only minor impacts on businesses, individuals, or not-for-profit
entities.
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Compliance
13.  The Bill complies with the following:
13.1. the principles of the Treaty of Waitangi,

13.2. the rights and freedoms contained in the New Zealand Bili of Rights Act 1890
and the Human Rights Act 1993,

13.3. the disclosure statement requirements (a disclosure statement prepared by
the Ministry of Justice is attached),

13.4. the principles and guidelines set out in the Privacy Act 1993;
13.5. relevant international standards and obligations; and

13.6. the Legislation Guidelines (2018 edition), which are maintained by the
Legislation Design and Advisory Committee.

Consultation

14. The following departments, agencies and individuals have been consulted on the
proposals in this paper: the Department of the Prime Minister and Cabinet, the
Treasury, the State Services Commission, Crown Law, the Parliamentary Counsel
Office, the Office of the Clerk of the House of Representatives, the Legislation
Design and Advisory Committee, the Human Rights Commission, the New Zealand
Law Society, faculty members of university law schools, and other constitutional and
human rights law experts.

18.

Binding on the Crown

16. Cabinet Circular (02) 4: Acts Binding the Crown. Procedures for Cabinet Decision
notes that bills that are amending existing Acts will generally follow the position of the
principal Act on whether the Act is binding on the Crown.

17. The New Zealand Bill of Rights Act 1990 does not explicitly bind the Crown but
section 3 states that it applies to acts done by:

17.1. the legislative, executive, or judicial branches of the Government of New
Zealand; or

17.2. by any person or body in the performance of any public function, power, or
duty conferred or imposed on that person or body by or pursuant to law.

18. _ We propose that this Bill will follow that position and the Bill will not explicitly bind the
Crown.
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Allocation of decision-making powers

19.  The Bill does not in itself involve the allocation of decision-making powers between
the executive, the courts, and tribunals. The Bill provides for a Parliamentary
response to a judicial declaration of inconsistency.

Associated regulations
20.  No regulations will be required to bring the Bill into operation.
Other instruments

21. The Bill does not include any provision empowering the making of other instruments
deemed to be legislative instruments or disallowable instruments.

Definition of Minister/department

22. The Bill does not contain a definition of Minister, department, or equivalent
government agency, or chief executive or equivalent position.

Commencement of legislation

23. The Bill will come into force the day after the date of Royat assent.

Parliamentary stages

24. lintend to seek a shortened period of three months for Select Committee
consideration. | propose that the Bill should be introduced to the House on 17 March
2020 and be enacted in July 2020.

25, | propose the Bill be referred to the Privileges Committee.

Proactive release

26. | propose to release this Cabinet paper, and related Minute, with any necessary
redactions, following the introduction of the Bill.
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Recommendations

27. The Minister of Justice recommends that the Committee:

© Iy —

2. note that the New Zealand Biil of Rights (Declarations of Inconsistency) Amendment
Bill amends the New Zealand 8ill of Rights Act 1990 and the Human Rights Act
1993. It provides a process for Parliament to consider, and, if it thinks fit, respond to,
a declaration of inconsistency made under the New Zealand Bill of Rights Act 1990,
to give effect to Cabinet decisions [CAB-18-MIN-0057];

3. approve the New Zealand Bill of Rights (Declarations of Inconsistency) Amendment
Bill for introduction, subject to the final approval of the govermment caucus and
sufficient support in the House of Representatives;

4, agree that the New Zealand Bill of Rights (Declarations of Inconsistency)
Amendment Bill be introduced on 17 March 2020; and

5. agree that the government propose that the New Zealand Bill of Rights (Declarations
of inconsistency) Amendment Bill be:

5.1. referred to the Privileges Committee for consideration;

5.2. enacted by July 2020.

Authorised for lodgement

Hon Andrew Little
Minister of Justice
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IN CONFIDENCE
LEG-20-MIN-0032

Cabinet Legislation
Committee

Minute of Decision

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be
released, including under the Official Information Act 1982, by persons with the appropriate authority,

New Zealand Bill of Rights (Declarations of Inconsistency) Amendment
Bill: Approval for Introduction

Portfolio Justice

On 10 March 2020, the Cabinet Legislation Committee:

1 noted that on 19 February 2020, the Cabinet Social Wellbeing Conumittee:

1.1 noted that in November 2018, the Supreme Court in Attorney-General v Tavior
upheld an earlier High Court decision to issue a declaration of inconsistency under
the New Zealand Bill of Rights Act 1990 and confirmed the power of the Semor
Couuts to issue declarations of mconsistency;

1.2 agreed to amend the New Zealand Bill of Rights Act to require the Attorney-General
to bring a declaration of inconsistency to the attention of the House of
Representatives within six days after the conclusion of all court proceedings relating
to the declaration, including the time available for appeals:

1.3 agreed to amend the Human Rights Act 1993 to replace the existing response
mechanism for declarations of inconsistency made under that Act with the same
requirements proposed for inclusion in the New Zealand Bill of Rights Act;

[SWC-20-MIN-0004]

2 noted that the New Zealand Bill of Rights (Declarations of Inconsistency) Amendinent Bill
gives effect to the above decisions,

3 approved for introduction the New Zealand Bill of Rights (Declarations of Inconsistency)
Amendinent Bill [PCO 21110/1.15], subject to the final approval of the government
caucuses and sufficient support in the House of Representatives;

4 agreed that the Bill be introduced on 17 March 2020;
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3 agreed that the government propose that the Bill be:

5.1 referred to the Privileges Committee for consideration for a period of three months;

5.2 enacted by July 2020.

Gerrard Carter
Committee Secretary

Present: Officials present from:
Hon Chris Hipkins (Chair) Office of the Prime Minister
Hon Andrew Little Officials Committee for LEG
Hon Carmel Sepuloni

Hon David Parker

Hon Jenny Salesa

Hon Julie Ann Genter

Hon Eugenie Sage

Michael Wood MP (Senior Government Whip)

Hard-copy distribution:
Minister of Justice

w55f2if1v 2020-03-20 09:48:16 IN CONFIDENCE



Te lari Ture o te Kariuna

Crown
%@ Law

2 March 2020 \%
Attorney-General C)

New Zealand Bill of Rights (Declarations of Inconsistency) Amendmcm@s

Consistency with New Zealand Bill of Rights Act 1990 \

Our Ref: ATT395/311 &

1. I have considered the New Zealand Bill of Rights {Declax §5 of Inconsistency)
Amendment Bill' (“the Bill”) for consistency with th Zealand Bill of Rights
Act 1990 (“the Bill of Rights Act”). O

2. In my opinion the Bill is not inconsistent with of the rights and freedoms that
are affirmed by the Bill of Rights Act. \

Background \?y

3. A declaration of inconsistency is@nal statement by a court or tribunal that an Act
is inconsistent with one or mé; the rights and frcedoms affirmed by the Bill of

Rights Q

4. In November 2018, the\Supreme Court in Attormey-General v Taylo#’ determined that

the senior courts } e power to issue declarations of inconsistency under the Bill
of Rights Act.

5. The Bill Rights Act currently contains no procedural mechanism by which
declar ofnsistencies can be reported to Patliament in order that Parliament may
congsi ending the relevant enactment. This Bill establishes such a procedure.

0. ontrast, the Human Rights Act 1993 does contain provisions for the
vernment to report a declared inconsistency with s 19 of the Bill of Rights Act to
the House of Representatives. This Bill amends the Human Rights Act to bring the

Q process of reporting declarations in line with the new process for reporting
%@ declarations under the Bill of Rights Act.

The Bill

7. The Bill inserts a new s 7A into the Bill of Rights Act that requires the
Attorney-General to report a declaration of inconsistency that has been made by a

@& Awendments fo the New Zealand Bill of Rights Act 1990

I Version (21110/1.14).
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5505854 2 Ph: +64 4 472 1719 Fax: +64 4 473 3482
' www.crownlaw.govt.nz



senior coutt’ to the MHouse of Representatives within six sitting days of the
declaration becoming final.*

The Bill does not introduce a requirement for the House to amend the enactment in
question, nor does it prescribe the process by which the House is to consider the
declaration once the Attorney-General’s report is received.”

Amendpents to the I liman Rights Act 1993

9.

10.

11.

Analysis

13.

Section 92] of the Human Rights Act already empowers the Human Rights Rcvi;&
Tribunal (“Tribunal”) to declare an Act to be inconsistent with the right to b@e
from discrimination affirmed by s 19 of the Bill of Rights Act. ?\

The current s 92K (3) requires the Minister who is responsible for the %ment to
present a report bringing the declaration to the attention of the H@ nd also a
report containing advice on the Government’s response to the degha 1.

The new s 92K (3) would: ?‘

11.1 place the obligation upon the Attorney al to report on the
declaration; O

11.2 reduce the timeframe in which this re must be lodged from 120 days to
6 sitting days; and \

11.3 remove the requirement for VW(:rmncnt to repoit on its response to
the declaration. \

Again, the Bill does not in@cc a requirement for the House to amend the
enactment in question, noQ it prescribe the process by which the House is to
considet the declaratior the Attorncy- General’s report 1s received.

There is curp&ﬁﬁ) statutory mechanism for informing Parliament of declarations
of incongstency made under the Bill of Rights Act. By introducing such a
requir %ﬂw Bill arguably strengthens the protections of the rights and freedoms
affig % that Act.

14. %' ver, in removing the obligation upon the Government to present the House
tk

1 its response to a declaration of inconsistency made by the Tribunal, it may be
argucd that the Bill slightly weakens the existing procedural protections for s 19.
Although it might also be argued that a Government response is neither necessary
{since it is Patrliament who must ultimately determine whether or not to amend the
enactment) nor desirable (since a Government response may make it more likely that
the issuc becomes politicised).

The jurisprudence of other jurisdictions suggests that the affirmation of certain rights
may requite not only substantive protection but also certain procedural protections.®

3 As defined in s 4(2) of the Senior Courts Act 2016.

+ Clause 4

3 The Bill’s Explanatory Note indicates that the Minister of Justice will propose that the Standing Order
Committee consider potential changes to the standing orders 10 enable the Parhiament to respond to consider
and respond to reports [page 2].
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16.

17.

18.

20.

It is therefore possible that a statute which removes essential procedural protections
for one or more of the rights and freedoms affirmed under the Bill of Rights Act
might be said to be inconsistent with those rights and freedoms.

It may be arguable (although there is no domestic or international jurisprudence on
the pomt) that some procedure to enable the legislative remediation of declared
breaches is an inherent feature of some or all human rights guarantees. However,
even if this were so, I sece no basis to suggest that such procedure must include a
specific requirement that the government provide the legislature with reports sctting
out its response to a judicial finding of inconsistency.

The International Covenant on Civil and Political Rights (‘ICCPR’) imposcg~@iits
members an obligation to take ‘the wecessary steps, in accordance with its eonstiitional
processes and with the provisions of the present Covenant, fo adep! such laws or otDel measures as
wiay be necessary lo give effect to the rights recognized in the present Covenant’ (Atticle 2(2) of the
ICCPR). It also requires member states to provide an effective g€medy for a breach
of the rights guaranteced by the covenant (Article 2(3)). Haoweéver, it does not
prescribe the method by which states are to meet those obligations. Still less does it
impose a specific obligation on governments to lays before the legislature its
responses to judicial declarations ot findings of inconsisiéncy.

The legislation of other jurisdictions provides” ditferent mechanisms for the
remediation of legislation that is inconsistemt=iwith their respective human rights
guarantees. In Australia the relevant legislatford of both Victotia and the Australian
Capital Tetritory contain mandatory proyisions requiring ministers to place before
the legislature their responses to declarftions of incompatibility.” In contrast, the
United Kingdom’s Human Rights Act’ 1998 imposes no equivalent obligation but
instead provides the governmenivith a discretionary power which enables ministers
to place before Parliament/réfhedial orders’ through which primary legislation may
be amended.”

I therefore conclude that the calibration of the mechanism for reportng declared
breaches to Pagliaygent is a matter of choice for Parliament and may be modified
without thos€ medifications being inconsistent with the right to be free fiom
discrimination.

Furth@g/ipsofar as the Bill does reduce the protection for s 19, it only does so in
order Yo bring it in line with the protections that the Bill establishes for other rights
antl, freedoms.  Under the Bill of Rights Act, the right to freedom from
discrimination does not require special procedural protections above and beyond
those which are required for other rights and freedoms.

It is therefore my opinion that the Bill is not inconsistent with any of the
fundamental rights and frecedoms that are affirmed by the Bill of Rights Act.

For example, the European Court of Human Rights has held that Article 4 of the European Convention on
Human Rights (the right to freedom from slavery) requires the state to ensure that breaches of the right are
cniminalised, effectively prosecuted and that the victims have access to 4 range of legal protections (Raufser v
Cyprus and Russia (Application No 25965/04) (unieporied) given 7 January 2010).  Similar procedural
protections have been held 10 be buill into Anticle 3 (see Jabard o Turkey, Admissibility Decision of 11 July
2000, Appl. No. 40035/98, para. 41).

I'he relevant provision of the law of Victoria 1s s 37 of the Charter of Human Rights and Responsibilities Act

20006.

The relevant provision in the Australian Capital Tertitory is s 33 of the Human Rights Act 2004.

*  Section 10l of Fluman Rights Act 1995
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Review of this advice

22. In accordance with Crown lLaw’s policies, this advice has been peer reviewed by
Crown Counsel, Vicki McCall.
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26 February 2018

POST-CABINET PRESS CONFERENCE: MONDAY, 26 FEBRUARY 2018

PM: Afternoon, everyone. All right, before discussing an item of Cabinet’'s agenda, I'll
just walk you through a few events for the busy week ahead. Tonight, I'll be opening Te
Auaha, the New Zealand Institute of Creativity, which combines the creative courses of
Weltec and Whitireia and a new training institution dedicated to digital media, performing
and visual arts, writing, Maori carving and weaving. On Tuesday, I'll be giving a foreign
policy speech at the New Zealand Institute of International Affairs breakfast, my first forgign
policy speech, and attending a Chinese New Year function at Parliament that evening:
Some other stuff | think is happening on Tuesday as well.

Wednesday, I'll be revealing the Back Bencher's new puppet of myself fhursday—I
haven't had a preview, for anyone who's interested; I'd be interested if you have./Thursday,
I'll be attending Bill English's valedictory speech before heading to Sydngy fer the annual
Australia New Zealand leaders meeting and leadership forum. I'll be agsompanied by eight
Ministers and a delegation of business leaders, as is the practice fer(the Australia New
Zealand leaders meeting and forum. Then on Sunday we’'ll be-departing for the Pacific
Mission.

The announcement | would like to refer to teday pertaing te_the work done by both the
Attorney-General and Minister of Justice and relates 40{declarations of inconsistency.
Cabinet has approved today in principle a move to apiend the New Zealand Bill of Rights
Act 1990, to provide a statutory power for the seniar courts to make declarations of
inconsistency under the Bill of Rights Act. Now, this/is important because, as Parliament
passes laws, from time to time, there may be ‘oCtasions where they are deemed to be
inconsistent with the Bill of Rights. As ygu knhow, the Act promotes human rights and
fundamental freedoms in New Zealand,\and is an incredibly important piece of law.
However, there is no mechanism for Pagliament to be challenged formally on any piece of
legislation that may be deemed to_bednconsistent. We will, however, be making sure that
we retain Parliament’s sovereign fight to legislate whilst allowing a feedback loop from the
most senior courts.

| will hand over to our Ministers™o brief you a little further on that decision in principle. As |
say, it is a decision in prificiple so there will be further work coming to Cabinet. But because
it's of interest now, because of work being done by the courts, I'll hand over to the two
Ministers to give some-further explanation.

Hon Andrew Little:/Thank you, Prime Minister. So this issue arises for one of two
reasons—orain,fact, two reasons. One is that there is litigation in the courts at the moment.
it goes tofRe-Supreme Court in a week or two's time. That's one of the Arthur Taylor cases,
to do with the right of prisoners to vote. That has worked its way through the court system.
The eeurts at every level so far have confirmed their view that they have the right to declare
laws\passed by Parliament inconsistent with the Bill of Rights.

What the Supreme Court does is, of course, a matter for them. What we wish to do is
indicate not only to the court but, actually, to New Zealand at large that we think that it is
right, as a further check and balance on the exercise by MPs of ther nghts as
parliamentarians, to make sure that laws passed by Parliament are not inconsistent with the
Bill of Rights, where that can possibly be avoided. There is already the section 7 process
that the Attorney-General goes through to indicate whether or not a piece of legislation is
inconsistent with the Bill of Rights.

The proposed law that Cabinet has agreed in principle to goes beyond just confirming that
courts will have the right to declare laws inconsistent with the Bill of Rights. But it also
triggers a process that will require Parliament to review and reconsider a law that is
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declared to be inconsistent. So the process will be that if a court—let's say the Supreme
Court—declares a law to be inconsistent, then Parliament would then, in a timely fashion,
have to reconsider it and decide either to affirm the piece of legislation—and say that we
made a political judgment and, therefore, we're going to stand by the law, or to amend it to
make it consistent with the Bill of Rights, or to repeal it in its entirety. So those options will
be there. Have you got anything, Mr Attorney-Generai?

Hon David Parker: No, | think you've well described that. The only thing { would say is
that we're doing it in a way that preserves the sovereignty of Parliament in the end to have
the final word but creates the opportunity for Parliament to review whether it's gone too far
at times. We've got a wonderfully flexible system in New Zealand. We're not encumbered
by a written constitution or complicated by upper and lower Houses of Parliament. The pisk
is that when you have a system like that, which serves New Zealand very, very well—welre
at the forefront of recognising human rights and civil libertles around the world—
nevertheless, the risk is there that at times we can just be a bit peremptory in Paniament,
and with a rush of blood can authorise legislation which is inconsistent wittnthe Bill of
Rights. This provides a mechanism for Parliament to reconsider that. It was,recommended
for consideration by the Constitutional Review Committee a couple of yedrs ago, and we're
picking up that recommendation, which will be achieved by a combination.of amendment to
the Bill of Rights to confer the statutory jurisdiction on the courts_to\make declarations of
inconsistency, plus some provisions inside the Standing Ordersysa that we achieve that
outcome, which is reconsideration of the underlying issue.

Media: Will it be retrospective in any way?
Parker: No.
Media: Can either of you give us an example of where this has occurred?

Little: Well, you've got the case that's going toythe Supreme Court now, which is the law
that now prohibits prisoners from exercising thexright to vote. Before that law, prisoners had
a right to vote. They were subject to a sentence, custodial sentence, of less than 3 years,
and the underlying principle at least thefewas that upon their release they were going to go
back into the community and have & stake in whatever the Government of the day was
doing. So there is that, and there fiawesbeen other findings of inconsistency, if not from the
courts then certainly from the Human/Rights Review Tribunal.

PM: If you're looking fariptérnational examples, though, Barry, my understanding is
that Australia, one of their'states allows such a mechanism. Canada goes further than us
on this, though—it has a mechanism as well.

Media: What's thedikely impact on the Taylor case of this announcement?

Parker: Thabwilhb€ a matter for the courts. The Crown will be bringing to the attention of
the court that we/are proposing this amendment to the New Zealand law, but how the court
reacts tofhatis a matter for them. We're not trying to control the outcome, although it is
relevanhto their decision.

PM | think the point to make, though, is that this is a change more broadly because of
ther importance of our interaction with the Bill of Rights Act, and giving some footing to
deelarations of inconsistency. So it isn’t being triggered necessarily by one particular
example or case.

Media: But it does enable you to avoid an embarrassing situation downstream if the
Supreme Court did find this was inconsistent with BORA. You would at least not be playing
catch-up.

Parker: Well, actually, | think the more important thing here is it provides a remedy. A
declaration doesn’'t change anything, What needs to happen is where these instances of
inconsistency are identified, that we take a breath in Parliament and reconsider it, and, as
the Prime Minister and Andrew Little have already indicated, at times Parliament is quite
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within its rights to say, "No, we believe this to be justified.” But on other occasions it is likely
to say, “Well, actually, upon reconsideration, we think that position should be modified.”

Media: Do you think it will mean that bills that currently don’t pass their Bill of Rights Act
vet are less likely to be passed through the Parliament?

PM: Not necessarily. Not necessarily, no. | mean, the standard, the bar for this is still
reasonably high. A declaration of inconsistency requires the senior courts to make that
declaration. So, no, | don't think that would necessarily—of course, we should always give
considerations to whether or not a bill passes or fails the Bill of Rights vet. That's the point
of that mechanism, but this is a secondary measure to that.

Media: For this to be triggered, does someone have to take a case to the court? So this
potentially won't happen for some years after a bill is passed?

Little: Correct. The court has to make their declaration of inconsistency to trigger the
process. What it might do, as the Prime Minister has suggested, is that as parliafientarians
are considering a law, there might be a slightly more considered view taken given that a
certificate from the Attorney-General saying it's inconsistent with the Bill of Rights, might or
would be relevant evidence at a subsequent hearing for somebody who'is seeking that
declaration of inconsistency.

Media: But in the select committee process—| mean, you already have the Attorney-
General section 7 process, and then you have the ability at seleet committee—I've been in
many select committees where judges themselves have submitted as a collective on
legislation and said, “This doesn't sit right with us in the Billof Rights.” | just—| don't see—is
that not that enough? | don't really see the point when—

Parker: Well, the distance of time, | think, can sometimes be beneficial. | think when a
number of—as you point out, quite often these thihgs unfold over a number of years, and
when the court, in a very considered way, because our courts are very considered in these
matters, presents their reasoning some time later, when the heat may've gone out of the
argument anyway, it enables Parliamentto'just'take a breath and reconsider it.

Media: But aren’t you also relying_ on‘someone taking—you know, actually having put
themselves through the expense of taking a case to court?

PM: But the alternative js’the status quo, in which case someone can go through the
expense of the court and théggtbée a declaration of inconsistency that leads to nought. This
at least allows for there to b€ a valve, which means it comes back to Parliament for further
consideration, and that is far better than the status quo.

Media: David Parkér-is there actually anything at present preventing the courts from
declaring that a law’is inconsistent with the Bill of Rights Act?

Parker: Thatis,a moot point that is being discussed through the courts at the moment in
the Taylor caserthat Andrew Little referred to.

Media: “\But surely courts can declare anything they want, really, if there's no particular
action required?

Parker: | think that, given that that case is before the courts, it would be inappropriate for
me to express a firm view on that. The Court of Appeal judgment, which is the latest law on
that, sets out the arguments that were made in favour and against that proposition.

Media: Did the previous Government consider doing this, or was it not put to them?

Little: It appeared in the Constitutional Advisory Panel's report a few years ago as a
recommendation, and it wasn't taken up.

Media: Isn't that also a path—the sort of inconsistency with the Bill of Rights Act that
some of the pay equity claimants have taken through the courts as well?

PM: Some of those were Human Rights Act, which has a different—my understanding
is some of those were Human Rights Act claims, and there is an existing mechanism for
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them, which does allow a mechanism for redress that doesn't exist for BORA. That's at
least my understanding

Little: The Human Rights Act has a specific provision to allow the Human Rights
Review Tribunal to declare a law in breach of human rights.

Media: Can you name a couple of bills that this would affect at the moment that we're
looking at?

PM: Yes, as the Minister said, there's been rare cases. The one that's currently before
the courts is probably the most recent, but there haven't been many.

Parker: We haven't introduced any piece of legislation that we're proposing to vote for
that has got a negative Bill of Rights vet in the current Government.

Media: Well, you voted—actually, | think you voted last week for a bill that had- a
negative—

Parker: Which one was that?

Media: Well, that's the teacher’s registration bill—it's a former Tracey Martinone, now it's
Jenny Marcroft. It didn't pass the Bill of Rights Act vet, and you guys voted.for it.

PM: The member's bill that's just about to go before select committee?
Media: Yes.
PM: Yeah, | mean, that's obviously—has a process before it. But as {'ve said, there

will be cases where there will be vets. Of course, we 4ake Bill of Rights vets seriously.
There will be cases from time to time where there may‘be“a negative Bill of Rights vet, but
we must make sure that when that happens, that is awery considered view. What we're
providing for is another mechanism by which the\public or individuals can challenge us
through the courts and we are forced to recensider again. And so that's currently a
mechanism that does not exist that we believe has a place.

Media: Can you think of any examples of what specifically you're trying to avoid
happening? You know, are there any‘scrt of cases in the past maybe the previous
Government—

Parker: One of the criticisms’that's made of New Zealand's constitutional settings is that
Parliament holds all of the «catds. Now, there are good arguments in favour of that. It's
worked pretty well for NewZealand for the last couple of hundred years. But it's also true
that, at times, it would be good if there was a mechanism to give effect to where things go a
wee bit skew-whiff 4n) breach of the Bill of Rights. Now, this provides a mechanism to
address those that doesn't currently exist, and | think you'll find that most of the civil
libertarians in the lanG will see this as significant progress towards giving better effect to the
Bill of Rightsswithout compromising the sovereignty of Parliament.

Little: = “VVe are unusual in the Westminster system in that we have a single—well, a
unicameral/ Parliament, whereas Australia, Canada, the UK, obviously, and many other
Pariaments have two Houses. So there is a kind of a check on it and a bit of an opportunity
fora sénior House to reflect on a piece of legislation and make recommendations to a lower
House. We don't have that, So this is just a further mechanism to ensure that when our
Parliament is passing laws that infringe upon human rights, we think very carefully before
passing that law.

PM: I'll just take another—yes, so obviously this is an “in principle” decision, so we still
have a process to go through, Barry. James.

Media: So on the retrospectivity issue, can someone take a piece of old legislation—old
law, something that's already been passed—to the courts and challenge whether it fits in
with the Bill of Rights?

Parker: | would envisage, after this amendment to the Bill of Rights Act is passed, that
that would be possible, ves.
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Media: Soitis retrospective?

Parker: Well—

PM: But that’s not retrospective. If you take a current case, that’s not retrospective.
Media: But you can take a case of an old law—

PM: Any law, technically, from the day it passes is old law, in that sense.

Media: And if the goal is to have this oversight, why rely on someone taking it to the
courts in the first place? Can't you just make that process automatic so that they look over it
and make sure that it fits in with the Bill of Rights, before—

PM: Well, that's our Bill of Rights vet. Obviously, though, that then comes down to a
decision of Parliament. This adds a level of oversight that's external to Parliament.

Little:  We still want to maintain the separaticn of powers between the legisiature’ and
the judiciary. That's the proper thing to do. But this is allowing, or giving, Parliament the
opportunity to respond to a finding by our courts that a law that Parliament has/passed is
inconsistent with the Bill of Rights.

Media: | mean, one of the concerns that people have is the tendengy~for Government
itself to resort to “Henry VIII" powers? Is this mechanism likelyeto\put a brake on the
tendency for Government to use “Henry VIII" clauses to further itg”agenda?

Little: It wouldn't so much do that; it's really focused on the Bill of Rights issues and the
human rights contained in the Bill of Rights. Where there i€ & [aW passed by this Parliament
that on the face of it is inconsistent with the Bill of Rights\and citizens’ human rights, then
that is when it comes into play. Just the exercise Of powers by the executive wouldn't
necessarily meet that test.

Media: If the exercise of those powers is in_conflict with BORA, presumably that would
then click in as a potential route.

Little:  Arguably yes.

Media: Mr Parker, can | ask while"we've got you here: have you made any progress on
the Hit & Run investigation?

Parker: We're getting closerto a decision, but we haven’t yet taken one.
Media: When do you think'that will be?
PM: t would say.within a month.

Media: Just geiting back to BORA, though, there are a lot of people who would like the
courts to have thedower to strike down laws of Parliament. Can you give us a commitment
that any Goverament you lead will not give the courts that power?

PM: Yeah, no, that is not what Cabinet agreed in principle to today.

Media: “¥eah, what about the future?

PM; Well, Cabinet today didn't agree to that so | wouldn't see us doing that in the
future.

Media: It's just that some people will see this as a halfway house, or the thin end of the
wedge to give, you know, the courts a lot more power than they have.

PM: No, 1 would see it, as | say, as a way of making sure that there’s an additional
mechanism, which still retains the sovereignty of the New Zealand Parliament.

Media: So is there any legislation at the moment that you think could be affected by this,
where there’s been a declaration of conflict and where—

PM: That would require us to anticipate what someone might choose to take before
the courts. 1 don't know that we're in a position to do that.
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Little: It often arises—of course it arises in Government legislation, but | think it more
frequently arises on a per capita basis with private member’s bills, because not every MP
has access to the drafting skills and knowledge that Government Ministers have. The
legislation that is presently before the Supreme Court exactly comes from that stable.

Media: But there must have been legislation where the vetting process alerted everyone
that this is a problem. Could this trigger the use of this legislation there?

Parker: Well, although—Ilook, the vet is the attorney’'s opinion. Parliament can have a
different opinion sometimes, and it is possible that sometimes Parliament is right and the
attorney is wrong.

PM: Not that you're suggesting that for a moment.

Parker: Ha, ha! Prior attorney. Ha, ha! No, I'm not suggesting that at all. But—lodks,.the
courts will be wise in their use of this power, and where, in their wisdom, they think, that
Parliament’s gone too far, we're now creating a mechanism for Parliament to re€onsider it.
We're not promising that we'll agree with the courts, but we're creating a vehicle for that
reconsideration and for the wisdom of both arms in these divisions of powero listen to
each other, and at times modify the outcome, which | think would be a good'thing.

Media: Is there any exemption intended for security intelligehce - type issues?
Presumably, the courts won't have full access to those, and a_ecomplainant may feel that
their BORA rights have been infringed by the security and intelligence agencies. How is—

PM: This is about legislation, not individual operational/cases. Yep. All right. I'm
heartened by the level of interest in this subject matter, grgatly. And, look, if | could add the
final word on it: you know, as a Government we made a commitment to operating as a
Government differently to try to enable there to be greater faith built in the way that we
operated as a Government. | see this as one mechanism by which we can do that, allowing
ourselves to be challenged while still maintaining the important sovereignty of Parliament
and fulfilling some of the work that was(done some years ago by that constitutional
committee. I'll leave the Ministers with me\fiefe just in case you have anything additional.
But otherwise, any other questions fortoday?

Media: Prime Minister, just on the\60 Minutes interview that aired last night in Australia,
how did you feel when he asked you-about a conception date?

PM: Well, look, | have 10'say | haven't had a chance, obviously, to waich the show, It
aired in Australia last night:\t's fair to say that actually i couldn’t recall their being anything
from the interview that | found that particularly stood out for me, and had to be reminded of
that question. And you're assuming that | haven't been asked by New Zealand media that
question before, aswell.

Media: Have New Zealand media asked you what date you conceived your baby?
PM: They asked a question that in a round-about way implied that, yes.
Media: \So you were comfortable—generally you were comfortable—

PM: Oh, look nothing stood out for me. Look, at the time, certainly, | think that
question threw me a little bit, but it would be going a bit far to say | was somehow offended
by it. 1 wasn'tit. It's one | think is put under the heading of “too much information”.

Media: What about him calling you attractive?

PM: Again, the implication there is that I've never had an interview where that's been
done or raised or in some way implied before. | have. Again, | wasn't particularly offended
or phased by the interview as a whole.

Media: Did you find it sexist or insulting at all?

PM: No, no. Again, as | say, the interview didn’t particularly stand out for me in a way
that made sense when | saw some of the headlines that followed on. | had to look back and
remind myself of what the questions might have been.
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Media: Do you think the guy’s been picked on because he’s an older white male?

PM: No. 1 haven't spent a lot of time analysing it. Yeah—maybe I've lost all my
sensitivity. Maybe it's just that I'm from Morrinsville. | don't know, but | wasn't particularly
phased by any of it.

Media: Regarding the Russell McVeagh allegations, just following on from an MP's
comments in select committee last week that she had concerns around Government
departments using the firm, are you aware of any directives to Government departments to
review their reiationship?

PM: No, no. I've obviously seen the reporting, as others have, and think it's entirely
appropriate that there be further investigations undertaken based on what's been reported
by Russeli McVeagh, but beyond that, no, I've had no conversations with any Ministers, or
anyone who may have contracts with Russell McVeagh as to the nature of\their
arrangements.

Media: The firm does quite a lot of sensitive work for people like ACC, rape ‘cases, the
Human Rights Commission. Is it appropriate that they're undertaking that work?

PM: | think every member of the public would have an expectation-aftér seeing some
of those stories that those firms undertake their own internal processes to respond to what
are some significant allegations, but beyond that I've had no cenviersations with anyone
from Government departments about any flow-on effects for themy

Media: So you're comfortable with Russell McVeagh working—

PM: | think they need to undertake that work for themselves, but at this point I'm not
having any conversations with Government departmentstabout repercussions, in any way.

Media: Can we put that question to the Attorney-General and the Minister of Justice in
terms of, is there any work being done in censidering the procurement policies—around
sexual harassment or—

Parker: Well, I'm aware that Russell McVeagh are on the panel of lawyers who are, from
time to time, engaged by Government. ¥'m also aware that they're active in those roles
currently. The Government procuremient rules include appropriate requirements of good
conduct, but I'm not aware of the\xGovernment procurement agency—and I'm responsible
for it; it's MBIE—currently, actively, on the basis of the investigations, trying to strike them
off the list of approved providers:

Media. But should théy?
Parker: | wouldn'tfump to that conclusion.
Media: Sorry—cai you just step up to the mike if you're going to talk? Sorry.

Parker: |_wouldn't jump to that conclusion, but |—as the Prime Minister’s already
indicated>:you know, there’s more work that needs to be done by Russell McVeagh.

Media. “So Julie Anne Genter said last week that Jan Logie was looking at the
Gpvernment's policies around sexual harassment. Could procurement be part of those
Options?

PM: | would need to ask Jan Logie what was covered by the work that she's likely to
do. But | think it's fair to say that, as there has been for some time, there's a real awareness
of making sure that our workplaces are safe and respectful places. And she’s undertaking a
piece of work to ensure that that's the case. | cannot tell you at this point whether or not
anything she’s doing would then have any crossover impact with anything we've seen
reported.

Media: What about individual lawyers? Should the Law Society, if the organisation
decides, you know [Inaudible] that lawyers have to—
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PM: Yeah, | mean, and that's a—yeah, and that's a question | think worthy of asking
the Law Society, and | would be interested to hear what they would say to that.

Media: You're heading to Australia this week.
PM: Yes.

Media: The relationship's been rocky over the past couple of years. Are you—what are
you going to do o try and, | guess, heal some of that?

PM: Again, maybe | just have no sensitivity. | think our relationship is absolutely fine.
My expectation is that we will continue on what has been some really constructive bilaterals
and informal meetings to date—continuing to talk about the strength of our relationship with
a particular focus on where to take CER next for Australia and New Zealand. There is no
other country that has a relationship like ours with Australia. They are our closest all§~Biif,
really, for us it's about the next step. How can we make sure that we continue to, see
economic gains from that relationship for the likes of our small and meditm sized
enterprises, for instance?

Media: Malcoim Turnbull, meeting with Donald Trump last week, said America was
Australia’s best mate.

PM: Ha, ha!
Media: You've just said that Australia’s our closest friend.

PM: Yeah, by definition. | mean, our economic” relationship, the freedom of
movement—by definition, they absolutely are. We have notelationship that mirrors the one
we have with Australia. I'm not particularly concerned\by Whether or not—where we rank in
the hierarchy of besties.

Media: On this foreign policy topic, you've gotldhis keynote address tomorrow—a big
foreign policy speech. What are you going to-bésaying?

PM: | never called it big, but thanksyau=So tomorrow, I'll be highlighting some of the
areas where this Government wants to\place emphasis on international relations and the
way that New Zealand conducts itself~~referencing some of the things that we're known for,
but also the importance for us ofirules-based mechanisms, but also placing emphasis on
some of the current challenges that we're facing in the international environment. So that's
a general overview. | wouldn't want to ruin your reason for coming by giving away too
much.

Media: The ANZ _Business Confidence numbers are out later this week. Are you
expecting to see optimism bounce back?

PM: Oh, Jeok, /think these things sometimes are a bit of a slow burn. So | don't have
high expectations for us to see immediate jumps. That's something that this Government
will be working“diligently on over time, regardless, actually, of what the numbers say.

Media: “\What sort of things have you been doing to try and restore that confidence?

PM: For us it's about making sure that there is reassurance about our future agenda
and the involvement we anticipate having with business. We want to work collaboratively on
some of the issues that we're looking at, going forward. There are real opportunities within
our housing area, within the areas around environmental sustainability, regional growth. We
want to maximise those by partnering and working closely with business, and on
employment law. For those larger pieces of work, we are going to take a tripartite approach,
and we've been talking to business about that, as well.

Media: Prime Minister, just some guestions from Newshub Nafion's Mike Wesley-Smith.
PM: Yes.

Media: Do you believe that compensation averaging $20,000 is fair and reasonable for
people who were repeatedly sexually abused as children in State care?
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PM: Certainly, as spokesperson who had a lot to do with people who went through the
claims process, I've seen a huge variance in the range of compensation that people have
received. That's cne of the reasons we do want to allow, within the royal commission, the
ability of people to talk openiy and for them to refer back to us a view on the compensation
and claims process as a whole. So without commenting on individual cases, | anticipate
that they will have something to say to us about that.

Media: But $20,000 doesn't seem that fair and reasonable for someone who was
sexually abused in State care.

PM: Yeah, I've seen cases that were lower than that too. So, as | say, we want to
create a mechanism for people to be able to feed back on their experience going through
the process. In some cases, that will have been via the courts, which adds a whole layer of
additional experience for those victims. Sometimes it'll! be through the historic claim&-wpit.
Either way, we want that royal commission to be able to report to us on whether they think
that is working well and adequately.

Media: And will it have teeth, those recommendations? Will those people/who have
aiready received, you know, 10 grand in compensation be able to go bacK'te the Crown and
say, "Actually, | want more?”

PM: Look, for those cases, | imagine probably what's happened, if they've been
settled through the court, probably their right of redress there is@robably somewhat limited.
But that shouldn’t stop them being able to come and makesthe ‘case that we should look
more breadly at what's happening in that space. And”by.all means, of course, the
Government has undertaken this work because we believe it's important to hear from them.

Media: Just under the last Labour Government, Crown lawyers argued in court in 2007
that sexual abuse of a child in State care hasnt caused any long-term mental health
problems to people. Does that represent the officialposition of your Government?

PM; No. No, it does not. What | would(say, as well is that we have asked specifically to
make sure that our terms of reference that allow people who have had an experience where
the Crown may not have acted as a respdénsible litigant to also share their experience.

Media: Ms Ardern, are you proud ‘of the actions of your two Labour MPs in select
committee last week, who refused to-shake the hands of the Iranian delegation?

PM: Look, | obviously\wasf't in the room, but my personal perspective on these
matters is that we will ofter encounter people from a range of different backgrounds and
ethnicities, cultural beliefs) and religious beliefs. We won't always know the protocols that
they're likely to be most comfortable to engage with, but my personal practice has always
been to observe those and be respectful of them.

Media: Buté@re)you happy with the actions that those two Labour MPs took?

PM: Again, I'm not going to pass judgment without knowing the context for them. You
know, I've been situations where | may have inadvertently caused offence without intending
to, and without knowing all of the ins and outs. I'm not going to pass judgment on their
actions, but, certainly, my personal belief is that where someone is particularly ocbserving
théipreligious beliefs, that for me is something that | am totally happy and willing to respect.

Media: Just on the foreign policy side, the Communist Party has decided to remove the
term limits for President Xi Jinping. Are you concerned or surprised about that, given the
concerns human rights groups and others have about his crackdown on dissidents and the
like?

PM: No. That is a matter solely for the Chinese Government. Of course, regardless of
any of those matters, regardless of terms of power, we've always taken our opportunity to
raise individual human rights issues where they exist, and that wouldn't change.

Media: And also on China, but just a bit different: a top US defence official—it might have
been in the same speech where they said they were best mates with Australia—said that
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they are hoping to ask for help with the freedom of navigation in the South China Sea. They
said that the tensions have risen. Are you seeing that? Will you talk about that with Malcolm
Turnbull, and do you expect any request to be made—

PM: Yeah, look, | think the South China Sea issue has been an ongoing one for quite
some time now. | don’t see that necessarily changing. In fact, the only thing that probably
has overtaken it in recent times has been discussion around the response to North Korea.
New Zealand's view has always remained consistent on the South China Sea. We want
rules-based institutions that are followed. We want open access. We want to ensure
consistency in the application of those rules. None of that has changed for us, so | don't
imagine that issue will come off the table any time soon. OK. Oh, last question?

Media: Prime Minister, just quickly, it is the eve of the new National Party leader. Who is
your pick?

PM: So you're asking who | want to spike in the last moments of their campaign. |
haven't made any picks throughout this contest for the National Party. It's~an, internal
matter. | don't intend to now, either. Right.

Media: Is that because you don't care or—

PM: No. Obviously | take an interest, but, no, it's just not a\matter for me, and
probably I'm reflecting of my own trauma of being involved in thesé-in the past. All right.
Thanks, everyone.

conclusion of press conference
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Document 5

In Confidence

Offlce of the Minlster of Justlce
Office of the Attorney-General

Chalr, Cabinet
DECLARATIONS OF INCONSISTENCY WITH THE NEW ZEALAND BILL OF RIGHTS ACT

Proposal

1 This paper proposes that Cabinet agres, in principle, to amend the New Zealand'Bifl of
Rights Act 1980 ('the BIil of Rights Act’) to provide a statutory foundation for the senior
courts to make declarations of inconsistency under that Act.

Background

2 In Taylor v Altomey-Géneral* the High Court declared a provision of the Electoral Act
1993 that dlsquallfies all sentenced prisoners from registering fo.vote to be Inconsistent
with voting rights affirmed by section 12(a) of the Bill of RightsAct. The Crown appealed
to the Court of Appeal, arguing that a court cannot Issué&a-declaration of Inconsistency
in the absence of a statutory power conferred by Parllament,

3 The Court of Appeal dismissed the appeal ofi~the” basis that the power to issue
declarations derives from the common law jurisdiction to consider questions of law,
including Inconsistencles between statutes,2 The Crown has been granted leave to
appeal to the Supreme Court. That appeél will'be heard In March 2018,

4 A dedlaration of Inconsistency is a fofmé) statement, granted by a court as a remedy, that
an Act of Parllament is inconslistent with fundamental buman rights. There Is no explicit
power in the BIll of Rights Aet to~{ssue declarations of Inconslstency where a court
considers an Act of Parliamefitds Jnconsistent with fundamental rights. The Human Rights
Review Tribunal can make declarations of inconslstency In cases involving the right to
be free from discriminatfen, Where that declaration relates to an Act, the declaration does
hot affect the valldity.of that Act of Parlfament or anything done lawfully under that Act.

Declaratlons of inconslstency can perform an important constitution function

5 In New Zealand) Parllament is the final arbiter of what constitutes a justified limltation on
fundamentahsights and freedoms (not the courts). Declarations of inconsistency can
performamimportant function by Informing Parliament that the senlor courts conslder an
Act to“be' inconsistent with the fundamental human rights affirmed in the Bill of Rights
Aot.\Parllament may disagree but Its deliberations will have the benefit of the expert
opinfon of the Judicial branch of government,

Declarations of Inconsistency need a statutory basis

6 We recommend that the Bill of Rights Act be amended to provide a stalutory basis for
the senlor courts to Issue declaratlons of Inconsistency under the Bill of Rights Act. The
Crown's position In the Tayfor case Is that the senlor courls could exercise such a power
but only If it is conferred on them by Parliament.

1[2015) NZHC 1708
2 Altorney-General v Taylor [215) NZGA 2017
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7 Providing a legislative basis for declarations also supports the principle of comity by
encouraglng an ongoing conversation between Parliament and the Judiciary about
Justified limitations on fundamental rights In New Zealand society. The principle of comity
requires the legislative arid judiclal branches of government each recoghise the other's
proper sphere of Influence and privileges, with the mutual respect and restraint that Is
essential to thelr constitutional relationship.

Comparable jurisdictions have declarations of inconsistency with a statutory basis

8 Comparable overseas jurisdictions provide for declarations of inconslistency of
equlvalents in leglslation, In the United Kingdom, the Human Rights Act 1098 empowers
superfor courts to Issue declarations of leglslative incompatibility with the Eurépean
Convention on Human Rights. A declaration of incompatibllity does not affect tHe validity,
operation, or enforcement of the law. The Act empowers the Government'to nfake a
remedial order addressing the violation (essentlally, amending th& “nconsistent
provisions through delegated legislation) but there [s no domestic legal.ohligation to make
such an ordei.

g In the Australlan Capital Teritory (ACT), the Human Rights Act-2004 empowers the
courts to make a declaration of incompatibllity In respect of & Territory law, [n Victoria
(Australia), the Victorlan Charter of Human Rights and Responsibilities Act 2008 confers
a simliar power on the Victorian courls, A declaration by the court does not affect the
validity, operation, or enforcement of the law, but does require a Parllamentary response
from the Attorney-General in ACT and the responsible Minister In Victoria.

10 In Canada, the Supreme Court can sirike dowii leglslation that is inconsistent with the
Canadian Charter of Rights and Freedoms.Mowever, the Charter allows Parliament or
provinclal leglslatures to expressly declafe ah Act to be valld for a time-limited period
‘notwithstanding’ most provisions ofthe\Charter (democratic rights and freedom of
movement are excluded).

There [s publfc support for a balancéd approach

" In the absence of a statutory basis, the courts are likely to continue to lssue declarations
of inconsistency following the-precedent set in the Tayfor case (unless that pracedent Is
overturned by the Sugrefe Court). In our view, it Is better that these powers be glven by
Parllament rather than\taken by the courts. Declarations of themselves provide no
remedy and do wotrigger any parliamentary response, Legislative machinery Is needed
to ensure that’ Padiament responds to a declaration even if the response Is fo let an
Inconsistent-law,stand. In this respect declarations differ from other remedies because
they require legisiative ‘machinery’ to make them operate properly.

12 The Censtitutional Advisory Panel was appointed In August 2011 to listen to and record
NewZgalanders’ views on constitutional Issues. The Pane! consldered amendments to
{ha Bill of Rights Act as part of Its extensive public consultation process In 2012 and
2013. In its flnal report, published in November 2013, the Panel recommended the
Government explore optlons for improving the effectiveness of the BIll of Rights Act,
including giving the judiclary powers to assess legislation for conslstency with that Act,

13 Participants acknowledged New Zealand's relatively positive human rights record, but
also thought the current arrangements might be vulnerable. Parliament’s abllity to amend
the Bill of Rights Act or to pass legislation contrary to the Act with the support of a simple
majority of Patliament was of parficuar concern. The three approaches raised most
commonly to address that concern were:

* enable the courls to declare leglslation inconsistent with the Bill of Rights Act (It would
remain in force) and require the Government to report to Pariiament in response (for
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instance, the courls could propose draft remedial legislation, which could be voted
down};

» empower the courts to 'strike down' legislation or the part of it that Is Inconsistent with
the Bl of Rights Act; and

s allow the courfs to strike down leglslation while preserving Parliament's power to
enact legislation ‘notwithstandlng’ any Inconslatency.

14 The Panel found that granting courts the powaer to strike down legislation had some
support but was explicitly rejected by a significant number of participants. |t did find
support for exploring Increased judicial powers that preserve parllamentary sovereigrty)

16 In our vlew, declarations of inconsistency strike the correct balance. The flrst option at
paragraph 13 preserves parllamentary soveraignty but also enables Parliamefit toveflect
on the wisdom of legislation which is Inconsistent with the Bl of Rights Act. Upon
reflection Parliament will sometimes adopt a remedial Bill which achievesitspublic policy
objective In a way which Is not Inconsistent with the BIll of Rights. _Ow-other occaslons
Parflament may decide to vote down the remedlal legislation thereby sticking with Its view
of the appropriate balance, In this way, the sovereignty of Parligment wili be preserved
while compllance with the BIll of Rights is improved.

Supreme Court could be Informed about Government position

16 The Supreme Court will hear the Taylor appeal in March*2018. We recommend Crown
Law be authorised to Indlcate in submissionscthat,the Government has agreed, in
principle, to provide a statutory foundation fordeglarations of Inconsistency. This could
be viewed favourably by the Supreme Couri{{obviating the need for the courts to confirm
they have such an Inherent power) and golld-se relevant to the Court's deliberations.

Proposed timing for further pollcy work

17 This paper seeks agreement in ‘principle, but further policy work and consultation is
required to determine the preCess to follow after a declaration of inconsistency Is made
by the courts, For example\gection 92K of the Human Rights Act requires the
Governmaent to respondtodeciarations under that Act by Informing Parllament about the
declaration and provide advice about the Government's response. The Bill of Rights Act
could duplicate these provisions or take approaches similar to the United Kingdom or
Canada,

18 More detalldd polity declsions should follow the Supreme Court declsion in Taylor so the
Government hds the benefit of the oplnlon of New Zealand's most senlor judges. In the
meantime, we intend to Initiate preliminary discussions with key experts (e.g. the Clerk
of thé\House and the New Zealand Law Soclety). Subject to the timing of the Supreme
Gotirt judgment, we anticipate seeking final policy decisions in late 2018, which will allow
the Government to infroduce legislation early in 2018,

Consultation

19 The Ministry of Justice and Crown Law have consulted the Depariment of the Prime
Minlster and Cablinet about the proposals in this paper. They have hot consulted more
widely at this stage given the focus of this paper on agreelng an 'In princlple’ position
primarily for the purposes of the current litigation. The Ministry of Justice and Crown Law
will consult broadly within the public sector on more detalled policy proposals. Relevant
Ministers and Government support partners will also be consulted on early on more
detalled polloy proposals.
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Financial Implications

20 There are no flnanclal implicatlons arising directly out of this paper. The financial
implicatlons of declarations of incehsistency will be part of more detailed policy advice.

Human Rights

21 The proposals In this paper are consistent with the Blll of Rlghts Act and the Human
Rights Act. Declarations of inconsistency support the rights affirmed in the Bill of Rights
Act by providing a mechanlsm for inconsistencies to be recognised and acknowledged;

Legislative Implications

22 There are no legislative implications arising directly out of this paper but a statutory basls
for declarations of Inconslstency will require an amendment to the Bill of Rights Act.

Regulatory Impact Analysis
23 Aregulatory Impact statement will accompany final policy advice,
Gender Implications

24 There are no specific gender implications arising out ofthis paper. However, freadom
from discrimination on the basis of sex Is one of the rights affirmed In the Bill of Rights
Act to which declarations of Inconsistency under thatYAct would apply.

Disabllity Perspoctive

25  There are no specific disabllity Implications-arising out of this paper. However, freedom
from discrimination on the basis of disabliityis one of the rights affirmed in the BIll of
Rights Act to which declarations of in€onsistency under that Act would apply.

Publicity

26 No publicity is proposed atAhis stage but we recommend Crown Law be permitled to
inform the Supreme Court abbut the Government position. That may be published in any
media reports on the\gourt” proceedings. We also propose to Inltiate preliminary
discussions with key/@xperts before the Supreme Court releases is judgment to develop
the detail of the palicy proposed In this paper.

Recommendations
27 The Minlster af Justice and the Attorney-General recommend that Cabinet:

1 Note that, In March 2018, the Supreme Court will conslder a Crown appeal In
Altorney-General v Taylor, which relates to the abllity of senlor courts to declare an
enactment is Inconsistent with one or more of the rights and freedoms affirmed In the
New Zealand BIll of Rights Act 1990;

2 Agree, In principle, that the New Zealand BIll of Rights Act should be amended to
empower the senlor courts to grant, as a remedy, declarations of Inconslstency with
one or more of the rights and freedoms affirmed In that Act;

3 Agree that Crown Law can inform the Supreme Court, as part of lis submissions
In Attorney-General v Taylor, that the Government intends to Introduce laglslation
amending the New Zealand Bl of Rights Act to provide a statutory foundation for
declarations of inconsistency;
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4 Invite the Minister of Justice to submit a detalled policy proposal to Cabinet,
following the declslon of the Supreme Court In Attorney-General v Taylor; and

5 Note the Minister of Justice will direct officials to initiate prellminary discussions
with key experts (e.g. the Clerk of the House and the New Zsaland Law Society)
as they develop more detalled pollcy advice.

Authorised for lodgéement

Hon Andrew Liltle Hon David Parker
Minlster of Justice Attorney-General
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Purpose

1.

The purpose of this briefing is to provide you with:

1.1. an overview of the approach of New Zealand's senior courts to making
declarations of inconsistency under the New Zealand Bill of Rights Act 1980 (the
Bill of Rights Act), and

1.2.  options for the Government's policy approach to declarations of inconsistency.

This briefing does not address the substantive issue of prisoner voting rights disCussed
in Attorney-General v Taylor' or provide advice about how the Government should
respond to the declaration of inconsistency issued by the High Court in that.case.

Executive Summary

3.

S9N

In 2015, in Taylor v Attorney-General?, the High Court madé\a(declaration that a
provision of the Electoral Act 1993 is inconsistent with the Bill.ofRights Act. The Crown
argued the senior courts do not have the power to make\stich a declaration in the
absence of explicit statutory authority conferred by Parliament. The High Court rejected
that argument and so did the Court of Appeal earlier.thi§ year. The Supreme Court will
hear an appeal in March 2018.

in Taylor, the Court of Appeal stated that the ‘senior courts have an inherent commeon
law power to issue declarations of inconsistenCy, which is confirmed by the Bill of
Rights Act. This raises an important constitutional question about the appropriate roles
of the Judiciary and Parliament.

Declarations of inconsistency could® play an important constitutional function by
providing a remedy for legislative breaches of the Bill of Rights Act. This would enhance
the legitimacy of the system By making Parliament more accountable for meeting
fundamental human rights Wiorms. The senior courts could exercise such a power to
make declarations if that” power were conferred on them by Parliament. This is the
approach taken in comparable overseas jurisdictions.

We have identified\three options for the Government’s policy approach to declarations
of inconsisteney:

6.1. ndaintain the status quo (i.e neither provide a mechanism for recognising
declarations nor clarify the senior courts do not have the ability to make a
declaration}

6.2, introduce legislation to provide for making and responding to declarations of
inconsistency

6.3. introduce legislation to clarify the senior courts do not have the ability to make
declarations of inconsistency.

1 Taylor v Attorney-General [2015) NZHC 17086.
2 Attorney-General v Taylor [2017] NZCA 215



What is a Declaration of Inconsistency?

8.

10.

1.

A declaration of inconsistency is a formal statement, granted by a court as a remedy,
that legislation is inconsistent with the plaintiff's fundamental human rights protected by
the Bill of Rights Act. The declaration informs the public and Parliament that an Act is
inconsistent with fundamental human rights. It does not affect the validity of the Act or
anything done lawfully under the Act.

Section 92J of the Human Rights Act 1993 (as amended in 2001) empowers-ihe
Human Rights Review Tribunal to issue declarations of inconsistency, stating legislation
is inconsistent with the right to be free from discrimination affirmed in section 19(t) of
the Bill of Rights Act. In the case of a breach authorised by legislation, the only remedy
permitted by the Human Rights Act is a declaration that the legislation jis\hconsistent
with section 19(1) of the Bill of Rights Act.

Section 92K of the Human Rights Act requires the Minister, responsible for
administering the inconsistent legislation to inform Parliament abaufithe declaration and
provide the Government response. The most recent Gepvergment response to a
declaration under the Human Rights Act was in 2016 in respect of Adoption Action Inc v
Attorney-General 3

There is no explicit power in legislation to issue deelarations of inconsistency in respect
of other rights affirmed in the Bill of Rights Act or by, jurisdictions other than the Human
Rights Review Tribunal.

Why are Declarations of Inconsistency an iSsie now?

12.

13.

The question of whether the courts“ean issue declarations of inconsistency under the
Bill of Rights Act has been the subjéct of debate for some time. It has become an issue
now because the High Court issued one for the first time in Taylor v Atforney-General,
which the Court of Appeal upheld. In that case, five prisoners, including Mr Arthur
Taylor, brought proceedings/in the High Court seeking a declaration that the 2010
amendment to the Ele€total Act 1993 prohibiting all prisoners from voting is inconsistent
with their electoral rights under section 12 of the Bill of Rights Act4 The correct
interpretation of the~Electoral Act, or the fact that the relevant provision is inconsistent
with the Bill of Rights Act, was not in dispute.

The High ‘Court agreed that the 2010 amendment was inconsistent with the Bill of
Rights Actand could not be justified. It issued a formal declaration of inconsistency as a
remedy_for the plaintiffs. The Crown appealed to the Court of Appeal and argued
declarations of inconsistency were not part of the senior courts' inherent judicial
funetion, and jurisdiction could only be conferred by Parliament through legislation. The
GSourt of Appeal dismissed the appeal unanimously. It concluded that the power to issue
declarations derives from the common law jurisdiction to consider questions of law,
including inconsistencies between statutes. The Crown appealed to the Supreme Court,
which will hear the appeal in March 2018.

3 Adoption Action inc v Attorney-General [2016] NZHRRT @,

4 At the time the 2010 amendments were progressing through Parliament, the inconsistency with the Bill of
Rights Act was brought to the attention of Parliament through the Attorney-General's report under section 7
of the Bill of Rights Act.

3



14.  Prior to Taylor, the courts had not issued formal declarations of inconsistency but had
identified inconsistent legislation by what is referred to as a Hansen indication. The key
difference between a Hansen indication and a declaration of inconsistency is that a
Hansen indication is not granted as a remedy for a plaintiff. It means only that, as part
of its reasoning in a case, a court has concluded a provision of an Act is inconsistent
with the Bili of Rights Act. In R v Hansen®, the Supreme Court found that a provision of
the Misuse of Drugs Act 1975 was inconsistent with the presumption of innocence
affirmed in section 25(c) of the Bill of Rights Act. However, the main issue before the
Supreme Court was the correct interpretation of the Misuse of Drugs Act (in light of-the
Bill of Rights Act). The conclusion that the Misuse of Drugs Act could not be interpreted
in a way that is consistent with the Bill of Rights Act was ancillary to that purpose.

Should the Courts be able to issue Declarations of Inconsistency?

The Crown’s position is the Court only has the power if conferred by Parliament s9(2)(h)

The Crown’s position accepts that the senior courts could, in principle, exercise
such a power bufronly if it is conferred on them by Parliament.

Declarations could\play an important constitutional function

18 Declarations of inconsistency can enhance the legitimacy of the system by making
Pafliament more accountable for meeting fundamental human rights norms. If
Pariament makes a law that the senior courts consider to be inconsistent with the
fundamental human rights affirmed in the Bill of Rights Act, it serves a useful public
policy function to bring it to the attention of the public.

19.  Declarations of inconsistency also provide a mechanism for bringing unintentional
breaches of the Bill of Rights Act to the attention of Parliament. For example, legislation
enacted in good faith might later be found to be inconsistent with fundamental human
rights when it is interpreted and applied in practice. In this way, Parliament can benefit
from the expert opinion of the Judiciary and decide to amend the law accordingly.

5 R v Hansen [2007) NZSC 7.



20.

A judicial power to make declarations of inconsistency would augment section 7 of the
Bill of Rights Act. Section 7 requires the Attorney-General to inform Parliament about
any provision in a Bili that appears to be inconsistent with any of the rights and
freedoms affirmed in the Bill of Rights Act. Parliament is the final arbiter of what
constitutes a justifiable limit on fundamental rights and freedoms. The purpose of
section 7 is to ensure Parliament's decision is informed by expert opinion. The power to
make declarations of inconsistency would also provide an additional incentive for
Parliament to consider section 7 reports carefully before enacting legislation that might
be contrary to the Bill of Rights Act.

Comparable jurisdictions have declarations of inconsistency but with a statutory basis

21.

22,

23.

24,

There are comparable jurisdictions that provide for declarations of incensistency or
equivalents in legislation, notably the United Kingdom, and Victoria and\the Australian
Capital Territory (ACT) in Australia. In Canada, the Supreme Coutt has a stronger
power but Parliament remains the final decision-maker. We are notraware of any similar
jurisdictions where the courts have issued declarations of inconsistency with a human
rights statute without a statutory basis.

In the United Kingdom, the Human Rights Act 1998 empowers superior courts to issue
formal declarations of legislative incompatibility with the fights found in the European
Convention on Human Rights. A declaration of <incempatibility does not affect the
validity, operation, or enforcement of the law. The Act empowers the Government to
make a remedial order addressing the violation, (essentially, amending the inconsistent
provisions) but there is no domestic legal cbligation to make such an order.

In the ACT, the Human Rights Act 2004‘\empowers the courts to make a declaration of
incompatibility in respect of a Territéry law. In Victoria, the Victorian Charter of Human
Rights and Responsibilities Act 2006 empowers Victorian courts to issue a declaration
of inconsistent interpretation that ‘operates in the same manner. A declaration by the
court does not affect the validity,©peration, or enforcement of the law, but does require
a Parliamentary response‘drem the Attorney-General in ACT and the responsible
Minister in Victoria. Beforé the court makes any such declaration, the Attorney-General
and the Human Rights\Commission must be given an opportunity to intervene. In the
ACT, only eight cases have considered the declaration of incompatibility mechanism
since 2004.

In Canadaythe’ Supreme Court can strike down legislation that is inconsistent with the
Canadiam Charter of Rights and Freedoms, but the Charter allows Parliament or
provingiab legislatures to override certain portions of the Charter. Cases in which the
striking down of legislation is sought are far more common in Canada than declaration
of inConsistency cases in United Kingdom or Australia. The power to override the
Charter has been used by the Canadian Parliament only very sparingly.

The operational implications are likely to be small

25.

We have considered whether conferring a formal power on the senior courts to make
declarations of inconsistency would create an incentive to bring litigation against the
Crown. This could have operational implications for the senior courts, and increase
applications for legal aid. It is not possible to predict precisely the possible number of
applications for declarations of inconsistency, but the existing power of the Human
Rights Review Tribunal provides some basis for comparison.



26.  Since 2002, we understand the Tribunal has received only four applications (not
counting one that was struck out) seeking a declaration that legislation is inconsistent
with the right to be free from discrimination affirmed in section 19(1) of the Bill of Rights
Act. The Tribunal has issued three declarations. Since 2007, and prior to Taylor, there
were eight applications to the High Court for declarations of inconsistency under the Bill
of Rights Act. None resuited in a declaration being granted.

27. Based on these volumes, it seems likely that only a small number of applications for
declarations of inconsistency under the Bill of Rights Act may arise in any given yeatr.

Options for the Government’s policy approach to Declarations of Inconsistency

28. We have identified three options for the Government's policy approach te-declarations
of inconsistency. These are summarised below.

28.1. The decision in Taylor does not require any action from the, Government so it
could choose to maintain the status quo (i.e. neither provide a mechanism for
recognising declarations nor clarify the senior courts~da ot have an ability to
make declarations).

28.2. |If the Government accepts the senior courts shéuld Be able to issue declarations
of inconsistency, it could introduce legislation® to provide for making and
responding to declarations in a way that respects the relationship between the
Judiciary and Parliament.

28.3. If the Government does not accept the senior courts should have the power to
issue declarations of inconsisteney/as a remedy, then the Government could
introduce legislation to clarifyithie ‘senior courts do not have the ability to make
declarations.

29. We also considered the joptionn of the Government recognising declarations of
inconsistency through a nonélegislative response mechanism such as a Cabinet Office
Circular or by proposing”an amendment to the Standing Orders of the House of
Representatives.

30. However, these/non-legislative options would not address a fundamental problem with
declarations raised by the Crown in the Taylor case when it argued that the power to
make declarations must be conferred by Parliament. Essentially, the precedent set in
Taylor wélild remain the basis for issuing the declaration with the circular or standing
order Mforming the basis for the Government response. This would be particularly
problematic in the case of a Cabinet Office Circular because there would not be even
tacit sacknowledgment by Parliament of the power to make declarations. Also, non-
legislative mechanisms would not have the same status as legislation and might not be
as enduring. For these reasons, we do not consider non-legislative options to be viable.

aintain the status quo

31.  This option accepts the senior courts can make declarations (subject to the outcome of
the Supreme Court case). It does not provide any formal mechanism to require the
Government to acknowledge and respond to the declaration. This would provide
flexibility about whether and how to respond to a declaration depending on the
circumstances. It would not involve any interference with the existing jurisdiction of the
courts {i.e. overruling Taylor) or any extension of that jurisdiction.



32.

33.

34.

This option could create uncertainty about the nature of the remedy available and
whether it is effective. Without the clarity of a legislative or operational mechanism, it is
possible there could be confusion about whether a court has issued a declaration or a
Hansen indication.

This option would be inconsistent with the existing power for the Human Rights Review
Tribunal to issue declarations under the Human Rights Act. The current ability for a
lower court to make declarations in respect of one provision of the Bill of Rights Aet
raises the question of why the senior courts cannot do the same for a broader range of
rights. There does not appear to be any principled basis for drawing such a distinction]

Create a legislative mechanism to make declarations effective [s9(2)(h) ]

35

36.

37.

38.

The option to legislate for declarations of inconsistency would be consistent with the
Crown's position in Taylor, that the senior courts’ powertomake declarations should be
conferred by Parliament. This could take the formeafigrovisions similar to those in the
Human Rights Act in respect of declarations issued by the Human Rights Review
Tribunal, It could also be a similar approach\o comparable jurisdictions such as the
United Kingdom and Australia, which provide."a statutory basis for declarations of
inconsistency (see paragraphs 21 to 23),

In other words, the provision could:

36.1. empower the senior cqlrts to declare that legisiation is inconsistent with the
rights of an individual plaintiff

36.2. specify that wheré\any unjustified limitation of an individual's rights was
authorised or4equired by legislation, the only remedy available is a declaration
that the legislation is inconsistent with the Bill of Rights Act, and

36.3. require therGovernment to bring the declaration to the attention of Parliament
and proyide advice about the Government's response.

In additiondto the general advantages outlined earlier in this briefing, this option would
make declarations of inconsistency a more effective remedy for legislation that is
inconsistent with the Bill of Rights Act. As it currently stands, the senior courts can
make declarations but they cannot require the matter to be brought to Parliament’s
attention. In this respect declarations differ from other types of remedies because they
require additional ‘machinery’ to make them operate properly.

This option could also give individuals greater assurance that limitations of their rights
will be recognised and addressed. This could enhance the legitimacy of processes and
public confidence by making Parliament more accountable. The appropriate legislative
vehicle for such a provision would be an amendment to the Bill of Rights Act.



Legislate to remove power to make declarations

39,

40.

41,

s9(2)(f)(iv)

This option would clarify that the senior courts do not have the power to issue a
declaration on the basis that it is the role of Parliament to determine the appropriate
limits of fundamental human rights.

It could be controversial, given that the courts have only just declared this remedy to be
available. Excluding the power to make declarations would rule out the only possible
remedy for inconsistent legislation. There would be no means of testing whetHer
legislation was inconsistent with an individual's rights and, if it was inconsistent, there
would be no means of legally challenging the legislation.

Removing the remedy from future legal actions could be perceived as afattempt to
shield Parliament’s law from scrutiny by the courts. In this way, it would alter the
balance of power between the three branches of state, tilting it towards Rarliament and
the Executive, and away from the Judiciary. New Zealand’s constitution depends on a
balance of power between the three branches. If any one branchib&comes too weak or
too strong, the constitutional checks and balances may nof.work as effectively This
could undermine legitimacy of the law-making system.

Consultation

45.

46.

Thé Ministry of Justice consulted Crown Law about this briefing. The Supreme Court

will hear the appeal in the Taylor case in March 2018.

Due to the relevance of the policy options to the impending appeal in the Tayfor case,
you may wish to discuss this matter, and share this paper, with the Attorney-Generai.




Next steps and Timeframes

Next steps on policy options

47.

48.

49,

The Ministry can provide further advice about the process to implement your preferred
option for the Government's policy approach to declarations of inconsistency.

Depending on your preferred option, you might wish to conduct public consultation-to
test the consensus for change. The Ministry can also provide further advice_akout
consultation options.

We will also prepare a legislation bid, by 26 January 2018, on the basis of your
preferred option. Due to the timing for legislation bids, we are seeking\¢onfirmation of
your preferred option by 22 December 2017.

implications for Supreme Court proceedings

50.

51

In March 2018, the Supreme Court will hear the Crown's_appeal in the Taylor case.
Crown Law could indicate in its submissions to the Supreme Court that the Government
is considering this matter. This would require a decisiép’by the Government that could
be publicly announced by mid-February 2018.

That decision would not need to be a final polisy decision but merely an indication that
the Government is undertaking work in this ‘\area. This could be achieved by seeking
Cabinet agreement (possibly as an oral itemin the new year. The Ministry can provide
your office with supporting material for $ou.to take such an item to Cabinet.

Recommendations

52.

It is recommended that you;

1. Indicate your preférred option for recognising and responding to
declarations of ihcohsistency:

1.1.  maintain the status quo (no legislation and no Government YES/NO
policy response)

1.2->create a legislative mechanism for making and responding YES/NO
to declarations of inconsistency

1.3. legislate to clarify the senior courts do not have the ability to YES/NO
make declarations

2. Indicate if you wish the Ministry of Justice to provide you with YES/NO
further advice on conducting public consultation on this matter

4. Forward a copy of this briefing to and discuss this matter with Hon YES /NO
David Parker, the Attorney-General



5. Indicate if you wish to take an item to Cabinet (as an oral item) in YES/NO
the new year on the matter of declarations of inconsistency.

]

\ _-'-t\r: / =gl ?\
Ruth Fairhall O%

Deputy Secretary, Policy ,&\

APPROVED  SEEN NOT AGREED @E

Hon Andrew Little QQ

Minister of Justice O

Date [/ [ &\2\%
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Attorney-General

Vetting: Human Rights Amendment Bill PCO4066B8/9
Our Ref: ATT114/1048(9)

Introduction

L.

2,

I have vetted the Bill for compliance with s 7 of the/New Zealand Bill of Rights
Act 1990 (“Bill of Rights™). My conclusion is that(thg Bill is not inconsistent with
the rights and freedoms in the Bill of Rights.

It may be helpful to indicatc the reasons for'niy conclusion.

Background

3

The Bill deals largely with procedural, jurisdictional and institutional issues. The
various Parts cover mattefs/such as the composition of the Human Rights
Commission, how govenfmental discrimination is to be assessed and how
complainis and breachgs are to be dealt with. It also amends a number of other
Acts, with emphdsis on eliminating discrimination, and in particular sexual
orientation diserimination.

The Bill addresses the expiry of s 151 of the Human Rights Act 1993 (“HRA”),
which/curtently exempts statutes, regulations and certain government actions from
the-HRAC until the end of 2001. Under the Bill, it is proposed that almost all
governmental actions, including enactments, will be subject to the HRA
epmplaints procedure.

Such complaints, except in relation to employment and racial and sexual
harassment, will be assessed against the anti-discrimination standard in the Bill of
Rights, which is incorporated into the HRA. Where enactments are found to be
inconsistent with the HRA/Bill of Rights, they will remain in force but will be
subject to a declaration procedure to identify such inconsistencies for the
legislature.

The Bill of Rights

6.

Significantly, the Bill does not limit the rights and freedoms under the Bill of
Rights, and in particular s 19 of the Bill of Rights, which deals with freedom from
discrimination. Proposed ss 20H (cl. 6) and 21B(2) (cl. 7) state explicitly that
nothing in Parts 1A or 2 of the Bill affects s 19 of the Bill of Rights.

St Pauls Square 45 Pipitea Street  P.O. Box 5012 Wellington
371315_1

Telephone: 64-4-472 1719 Facsimile: 64-4-473 3482
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The question then arises as to how a Bill that does not affect the rights in the Bill
of Rights itself could be inconsistent with those rights. My view is that it cannot.
The Bill provides alternate mechanisms to those available under the Bill of Rights
for the pursuit of complaints relating to discrimination, including by government.
It creates procedures and remedies, but any failure to create additional remedies
does not, and cannot in my view, give rise to an inconsistency with s 19 of the Bill
of Rights.

The Bill undoubtedly provides greater and more readily accessible remedies
against government than are at present available, given the presence of s 151 HRA
(and to a lesser extent s 153(3), which protects immigration enactments) policy
and practices). While it affords only limited remedies in respect of disctimination
that is authorised by statute, they are greater than or equivalent tologe available
under the HRA and the Bill of Rights.

The Bill of Rights does not have a specific remedies sectign.\However under Bill
of Rights case law, and in particular Baigent's case,’ thera is an implied right to
effective remedies in case of violation. This has beefiseen as required by Article
2(3) of the International Covenant on Civil and Pdlitigal Rights (“ICCPR”) which
requircs effective remedies for breaches of protested rights. The limited remedies
available under the HRA in respect of discrimination authorised by statute parallel
the limit that arises from s 4 of the Bill of Rights.

Consideration of specific provisions

10.

11.

12.

13.

The remedies available in regpeet of breaches of Part 1A of the Bill are governed
by the proposed ss 921-92W of Clause 9 of the Bill.

The Bill provides a new_remedy for governmental breaches of the HRA/Bill of
Rights standard, namiely dcclarations of inconsistency and the steps that follow
such a declaration\ However, apart from such declarations, there are no other
remedies for‘adtions taken under statutory authority.

Key sgttidns for the purpose of this vetting opinion are the proposed ss 92J and
92Ke~Section 92J allows the Human Rights Review Tribunal to make a
déclazation that an enactment is inconsistent with the right to freedom from
discrimination affirmed by s 19 of the Bill of Rights. Section 92K, while
confirming that the declaration does not affect the validity of the enactment,
requires the Minister responsible for the administration of the enactment to
present a report to the House (Parliament) bringing the declaration to its noticc,
and a report containing advice on the Government’s response to the declaration.
The Minister has to act within 120 days of the disposal of all appeals against the
granting of the declaration or, if no appeal is lodged, from when the time to lodge
the appeal expired.

Such declarations, which may also be made by the High Court (proposed ss 92R-
92T), are more far reaching than at present mooted under the Bill of Rights Act in

! Simpson v Attorney-General [1994] 3 NZLR 667 (CA), 676-677, 691-692, 702-718.
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Moonen, as they require specific actions by the relevant Minister.? While such
declarations may still be considered not to be effective measures for the person
whose right is violated, it is nevertheless a far reaching measure requiring reports
by a Minister and presentation of the reports to Parliament. Nowak notes that a
State party may adopt a wide range of remedies for the requirement in Article 2(3)
of the ICCPR.? This view would be equally consistent for the Bill of Rights.

14, The new declaration of inconsistency remedy under the Bill is wider in effect than
what might be possible under the Bill of Rights, in terms of the Moonen decision
(above). However, I note for your information that while not a breach of the¢'Bill
of Rights in this regard, it may be noted that the United Nations HumartRights
Committee (HRC) which monitors New Zealand’s compliance with the IECPR,
has criticised the terms of s 4 of the Bill of Rights, and also querigd 5,151 HRA,
on the basis that they limited the remedy available in respect of discrimination by
government.4 The proposed procedure under the Bill goes/Seme way towards
addressing this concern, but leaves the limitation under s 4 of the Bill of Rights in
place.

15. The Bill also amends the Immigration Act 1987¢by\inserting new s 149C and
s 149D into that Act. Again these provisions dohotaffect any rights under the Bill
of Rights itself, but they do state that no complaint may be made under the HRA
in respect of the content or application of the\Immigration Act or any regulations
under that Act or the content and applic¢ation of any policy made in terms of s 13A
and s 13B of that Act (proposed § 149D). The proposed s 149C confirms that
s 149D recognises that immigration fnatters inherently involve different treatment
on the basis of personal characteristics.

16. Again, while the proposed's 149D specifically envisages distinctions on the basis
of personal characteristics’ (proposed s 149C), the Bill does not take away rights
and freedoms undér,& 19 Bill of Rights; all it in effect does is not create new rights
in this particulac ¢ontext.

17. The propesed ss 79(3) and 92B(7) prevent the consideration of complaints by the
Commissien and the bringing of proceedings in respect of complaints in relation
to “an ‘erder of a court, or an act of omission of a court affecting the conduct of
ahy proceedings”. The proposed provisions prevent individual complainants from
seeking a remedy under the principal Act in respect of specific actions of a court
in particular proceedings.

I8, However, it is implicit that a remedy for non-compliance with the right of non-
discrimination under the Bill of Rights remains available by way of appeal and, in
respect of inferior courts, judicial review. The proposed provisions do not appear

% Moonen v Film and Literature Board of Review [2000] 2 NZLR 9 (CA).

3 Nowak “UN Covenant on Civil and Political Rights: CCPR Commentary” (1993), NP Engel publisher, para 69, pp 63-
65.

¢ “Human Rights In New Zealand: Report to the United Nations Human Rights Commitiee under the International
Covenant on Civil and Political Rights”, Ministry of Foreign Affairs and Trade, Information Butletin No. 54
(June 1995) p 69 paras 11 and 12. Section 4 of the Bill of Rights protects enactments that are inconsistent with
the Bill of Rights.
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to limit the possibility of complaints or proceedings in respect of the general
practices of a court. The effect of the proposed provisions is therefore only to
prevent the complaints and proceedings mechanisms from operating as a parallel
appeal structure or as an intrusion into court jurisdiction. They therefore give rise
to no issue of consistency with the Bill of Rights.

Yours sincerely

rﬂ «L D APPROVED
Michael mgen SEEN |/
Crown Counsel | CONGUR
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