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STUART GRIEVE QC O'Connel l Street Batl'istcrs 
Level I, General Building 
29-33 Shortland Street 
PO Box 4555 ShOltln nd Sh'eet 
Auckland 1140 

Phone: 09 35~~ /'Z 
~~~ile~. ~93~~ r?A~ 
Email: ~tli¢e.co.nz ':0 

16 October 2013 ~ ~ 
Raymond Donnelly ~ ~ 
PO Box 533 ;(/) ": 
CHRISTCHURCH ~ © 
Attention: BI'ent Stanaway © ~ ~ 
"'.'ry 'fB~".', I,,,,,',, '" ~M"P~~" 
I. 

2. 

charges laid by the~~y of Busi ~ IQ,nl ation and Employment (the Ministry) 
under the Healt~l ~in E?@~~ ~et 1992 (the charges), 

It is unde§s u h~V ~Q iewing the issues of evidential sufficiency and 
public int I' y app h'is-e se in the context of the Solicitor-General's 2013 

eOllsid:I'~~ should ~ 1 to account in the course of your review as a relevant and 
Prose91QOIl:' elines~ roposal which follows is made on the basis that we 

~~~e public i~~ onsideratioll, 

3, I~b6rl, the l' posal ~at fl voluntary payment of $3.41 million be made available to 

o men ~~ ' ed the 19 November 2010 explosion. 

~ ~r~ ~l million llaymcnt 

~ ~. I~ is acknowledged that nothing can replace their loss, it is envisaged tbat a 
«~ ~ntary payment to tbe families could go some way towards alleviating tbe financial 

«/)~pressures on the families and serve as a meaningful recognition of such loss. 

~ ~ It is proposed tbat tbe voluntary payment: 

Q (a) Will be made on behalf of the directors and officers of Pike River Coal Limited (in 
receivership) (the Company) at the time of the explosion for the families of the 29 
men who died and the two survivors, and 
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(b) Will comprise allocations of $11 0,000 for each of those families and sUlvivors in 
tbe amount calculated by Judge Farish when ordering that they be compensated for 
the significant loss and ongoing trauma that she found had been caused by the 
actions of the Company. 
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(c) Will be paid into Court 10r it to disl1-ibute to the families of the 29 men who died 
and the two survivors. 

In advance of the $3.41 million being made available, it is proposed (with precise terIllS to 
be agreed) that: 

(a) The Ministry will not proceed witb the charges lai~' st Mr WhiA ,­
advising the Court that no evidence will be offi~r ~*pJ It of tP~~'1 
charges. ~ 

(b) A private meeting will be arranged at which A",,~ I will expr~atby on 
behalf of the Company to the families~, n ~~~~ and~i on~~~'~ersonal 
empatby and condolences. () 

(c) Each of the Company directors a~Y1i~ f the e~ ill be asked by Mr 
Whittall to attend this meeting. ~ ~ '0 ( 

(d) Any public statement by t is and/o'~~ about the charges against 
Mr Whittall being with l' e mad~~g1.eed with me, 

My instructions require ~~p asise t a . t4.* o;osed resolution is to proceed, the 
sooner this happens the bett~1 all con ave been instructed that the proposed 
payments could b~ available PE::jffiP I far as we are concerned. I envisage that 
from Ollt' pel's e h whole n ~r - Id be finalised possibly before the tbird 
anniversary I xplosi~ ~\Jainly pre-Christmas should these stipulations be 

accePta~~ isn)'(?/) ~ 

Pro os~itS _ ~'\S 
tt one Si~~~ that Mr Whittall has good defences to tbe charges, which 

~puJ~n palt invo ~ U onsiderable focus on the role of the Department of Labour's 
"'h""''''ctorat~' relal1 n to the mine, tbere are obvious significant economic and 

W
~ ~leservatio n~urces benefits in concluding this matter as expeditiously as possible. (' 
') VAmon~' '6gs, there are considerable on-going monthly costs being incu11'ed by 

bo~~ isclosure and othel' preparation continues on the basis that the case will 

~ ~~~~ ·ial. , 

~ 'V 9 ~ ~ costs will certainly ullther increase for the prosecution, There are a number of 

~
'/ ~ lcult problematic issues arising from the informant's investigation and disclosure 

~ 
processes which will be explored in detail prior to and during the trial. For example, 
during the disclosure process, the creation dates of documents have been changed by the 

© 
MinisU'y's electronic procedures before providing tbem to us. Based on our analysis to 

() 
date, by copying documents to its servers, opening slIch documents and then copying 
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them to an exte1'l1al hard drive for disclosure to the defence, tbe Ministry has altered the 
underlying metadata of at least 23% of the full disclosure (on at least three occasions for 
each document). As a result, metadata information about the author of the document and 
the date the document was created, accessed and modified is no longer available and the 
authenticity of at least tbose documents cannot presently be established beyond a 
reasonable doubt. 
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Disclosure indices provided by the Ministry also list a significant number of files that 
have not been reviewed and in respect of which relevance has therefore not been 
determined, notwithstanding that they relate to matters such as ventilation (in relation to 
which at least one charge has been brought). Based on Ollr review of the indices, it 
appears that more than 23,000 documents have not been opened by the Ministry. The 
Ministry itself has conceded the potential relevance of some of~e documents tlJiI~ 
has not opened or reviewed. For example, one of the spreadsheet. :?>~ains the foUM.· 
notation next to one file: "cannot openfiles - .mppfiles (POS~i t ~Ij/J". r? /\ 
The above issues have and will continue to create seve~. . ~I.\ltl in the~p~d of 
the defence and will necessitate extensive re-disclosur th Ministry 1~)d68tantial 
fLUther delay and cost before any trial can proceed. ~ 

In addition, there are serious inadequacies 17~ ~ eleel . 'I!' tained by the 
Ministry for the purposes of its investigatiQ,ll:1e~L~~lent 'os I ~0n of Mr Whittall. 
In my view, these inadequacies are~e -.t'b ~a ~~Lt 1 Ministry unable to 
establish any of the charges against 1<Wlu a eyo ,r~a le doubt. Such issues 
include the following: ~"V 
(a) The Ministry did ~ ~ ly da~a ~I e~sktop local hard drives and, in 

fact, the Police did ~ a ly Co ~ ~t~;~ or laptops. 

(b) The Ministr~' ot receiv~~. Mr Whittall's desktop when it was 
obta!ne~~ i e dU~rin fu&R6~ Commission process from the Company's 
receJve~0 () 

(c) Noiwi?h~s~ ng th~ s...w 'e widely used by Company staff and contractors 
in~b;§. the ~ \t0ager, Technical Services Manager, Project Manager, 

e anag~T" I ear Services Coordinator and Engineering Manager), the 
. Ish'y onl~~~ data from one laptop (which was issued to a contractor and 
s not used b~hittal1). . 

@
~ (.rl\ The l\~oh,0did not obtain all of the Company's server data collected by the 
')V P~V 

~ rP ~~i:iSh'y did not collect data from any mobile devices (such as iPhones 01' 

~v ~~ets), 
«~ The Ministry did not collect any data from portable storage devices (such as 

©~
~3' memory cards or CDs). 

In terms of further expense, costly pre-trial applications pursuant to the Criminal 
Procedure Act 2011 wi1llikely be required to determine issues such as the admissibility 
of evidence and the application of the statutory time bar in section 54B of the Health and 
Safety in Employment Act 1992. 

14. By withdrawing the charges, not only will all these costs and burdens be avoided, but the 
extensive judicial and prosecutionrcsources required for a defended hearing of up 10 16 -
20 weeks in length could instead be utilised elsewhere. 
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Conclusion 

15. The vQltmtary Nyment oJ $3.41 million is e~onomically viable only if Mr Whlttall 's 
contilwil1g p1'eparation costs can be terminated tyl'oruptJy. If this cannot be achieved, the 
pl'oposed payment wilinot represent any .saving over the cost of proceeding to trial an in 

16, 

.the amount offered. . 
that event, whatever the outcome, I beHeve that the faniilies wil~~reCejve anythit Ike 

Accordingly, for all the above reasons; I look forward to ~~n~'1 you ab[!hct 
our proposal is acceptable to the Ministry. I would ~e;co~!1¥ oppor~ . sCliss 
this further 8S soon as reasonably possible aftel' youl'i l1'l\eQt p secution c6\~1i ent has 

been concluclecl. ~ 'V ~ \) 

©1i} ~~© 
~ ~~~\:!f 

:§b1;j) ©~ 
~c?@~ 

Yours faithfully 

~~~ 
~1i} ~~ 
~~ 
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