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The Governance and Administration Committee’s report on the Births, Deaths, Marriages, and Relationships
Registration Bill (the Bill) recommends replacing the current Family Court processtowptate the nominated
sex on a birth certificate with an administrative process based on self-identification.”Concerns have been
raised about whether the self-identification process is sufficiently robust forCarréctions’ purposes.

The Committee has requested an update on 19 December 2018 on issues raised by National Party members in
the Committee’s report, including the transgender prisoner issue.

The Department of Internal Affairs and the Department of Correctionshave identified complementary
amendments (to the Bill and to the Corrections Regulations 2005) to address the concern raised. These
recommendations will be included in the draft advice for the Committee, which Ministers will consider at the
meeting requested by the Attorney-General in the week beginning 10 December 2018.

Action sought Timeframe

(Minister of Corrections): Approve the Department of Corrections’
recommendation to revoke regulation 65(3) of the Corrections Regulations 2005
(the “birth certificate rule”); and

(Minister of In.ternal Affairs): Approve the Department of Interna'l Affairs’ By 3 December 2018
recommendation to amend clause 221 of the Births, Deaths, Marriages, and
Relationships Registration Bill to reserve Corrections’ right to determine a prisoner’s
sex for the purposes of determining their placement in a women’s or men's prison

or quarters.
Contact for telephonie discussions (if required)
Name Position Direct phone line |After hours Suggested 1**
phone contact
Department of Internal Affairs
: - - s9(2)(a)
Rachel 'Groves Director Policy Services
Cathy-Nijman Senior Policy Analyst v
Department of Corrections
R Ie|© .
s9(2)(a) Acting General Manager Policy
Derek Senior Principal Policy Adviser v
Return to Cathy Nijman, Level 9, St Paul’s Square, 45 Pipitea Street
Internal Affairs’ reference FYHHWTPX5PK5-1235327737-338 Corrections’ reference B3782

Internal Affairs’ Ministerial database reference 1A201801134
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Purpose

1.

This briefing sets out the Department of Internal Affairs’ (the Department) and the
Department of Corrections’ (Corrections) recommendations for complementary
amendments to the Births, Deaths, Marriages, and Relationships Registration Bill (the Bill)
and the Corrections Regulations 2005 (the Regulations) relating to Corrections’ placement
and management of transgender prisoners.

Executive summary

2.

The Governance and Administration Committee (the Committee) has recommended
amendments to the Bill to replace the current Family Court process to update thé neminated
sex on a birth certificate with an administrative process based on self-identification.

Concerns have been raised about whether the self-identification process.is'sufficiently
robust for Corrections’ purposes. Particular concerns exist around a small eohort of trans-
women prisoners whose sexual offending history means they are currently ineligible to
apply to be transferred to a women'’s prison.

The Department and Corrections have identified complementary amendments to the Bill
and the Regulations to address these concerns. First, Corrections recommends revoking
the mandatory requirement for a prisoner to be placed in @ women’s or men’s prison
based in the sex on their birth certificate. Second, the.Department recommends amending
clause 221 of the Bill to confirm it does not limit Corrections’ right to determine what
prison an offender should be placed in.

The Committee has requested a briefingon_ 19 December 2018 on issues raised by National
Party members in the Committee’s report-on the Bill, including the transgender prisoner issue.
The Attorney-General has requested a meeting to discuss amendments to the Bill the
Government may wish to promote before the advice to the Committee is finalised.

The Department, in consultation with Corrections, will prepare a draft of the advice to the
Committee, including but.not limited to the recommendations in this briefing, by
5 December 2018.

Background

Births, Deaths, Marriages, and Relationships Registration Act 1995

78

Sections 28°and 29 of the Births, Deaths, Marriages, and Relationships Registration Act
1995\(the 1995 Act) enable eligible individuals to obtain a Family Court declaration to
update the nominated sex on their birth certificate (see Appendix A).

Births, Death, Marriages and Relationships Registration Bill

8.

The Bill re-enacts the 1995 Act in an up-to-date and accessible form. The Bill was
introduced on 10 August 2017, It included some policy changes, but not to the Family
Court process to update the nominated sex on a birth record. The Bill was referred to the
Committee on 5 December 2017.
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Petition 2014/86 of Allyson Hamblett

9.  On 11 August 2017, the day after the Bill was introduced, the previous Committee tabled its
unanimous report in support of Petition 2014/86 of Allyson Hamblett (the Petition). The
Petition called for the Family Court process set out in the 1995 Act to be replaced by an
administrative process based on self-identification.

10. The Government response to the Petition was tabled on 15 February 2018; it confirmed the
Committee would consider the issues raised by the Petition. The Minister of Internal
Affairs had earlier noted in her first reading speech the Committee would review current
legislative and policy settings in relation to the trans and gender diverse community’s call
for a change to the law.

Governance and Administration Committee report and recommendations

11. Submissions on the Bill closed on 2 March 2018. Publicity surroundingthe.Petition, the
Government response, and a Green Party campaign in favour of self-identification meant
51 of the 64 direct submissions focused on the self-identification/issue.

12. The Committee presented its report on the Bill on 10 August2018. It supported replacing
the Family Court process with a statutory declaration to the Registrar-General, with no
requirement for supporting medical evidence. Howevet, the Committee’s
recommendation has caused some to question whethera legal change of nominated sex
based on self-identification will constrain Corrections’ ability to manage and house
prisoners to ensure all prisoners’ safety.

The Corrections Regulations 2005 have detailed rules concerning the placement of
prisoners in a women’s or men’s prison

13. Sections 65A—65E of the Regulations (Appendix B) determine how Corrections manages
prisoners of different sexes. In September 2013, Cabinet approved changes to the
Regulations that included.a réquirement for a prisoner to be placed in a prison that accords
with the sex on their birth.certificate “including those who have obtained a Family Court
declaration ... under.the [1995 Act]” [SOC Min (13) 21/5].

14. The rules concérning the placement of transgender prisoners apply equally to trans-women
(born male butwho identify as female) and trans-men (born female but who identify as male).

Female and male prisoners must be housed in separate prisons, or in separate secured quarters ...

15. Questions over whether a prisoner is female or male, and what prison they should be
hadsed in, are rare. As at 7 November 2018, 36 prisoners out of a total of approximately
10,000 identified as transgender. All are male to female trans-women.

«..but a prisoner can apply to have their sex determined in accordance with their preferred
gender identity ...

16. A prisoner who disagrees with Corrections’ determination of their sex for the purposes of
placement in a women’s or men’s prison can apply for a review. The factors Corrections
must take into account as part of the review include:

¢ the prisoner’s preferences;

1 Corrections Regulations 2005, r 65C(3). The language mirrors the language in sections 28 and 29 of the Births,
Deaths, Marriages, and Relationships Registration Act 1995.
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« whether, and for how long, the prisoner has lived in their nominated sex;

e any evidence the prisoner is able to provide concerning their intention to live
permanently in their nominated sex; and

= whether the prisoner has undergone, or is undergoing, medical treatment to acquire a
physical conformation that accords with the gender identity of their nominated sex.

Seven trans-women are currently being held in a women’s prison, and one has expressed an
interest in moving to a women'’s prison. However, it is not unusual for male-to-female
transgender prisoners to indicate they wish to remain in a men’s prison. Currently, 17 trans-
women have chosen not to apply to be transferred to a women’s prison.

... unless the prisoner has been convicted of, or is on remand for, a serious sexual effence
against a person of their nominated sex ...

18.

19:

A prisoner is ineligible to challenge Corrections’ determination if they lrave.a conviction for
or have been charged with a serious sexual offence against a person of'their nominated sex.
The Corrections Regulations define a serious sexual offence as an’ offence under Part 7 of the
Crimes Act 1961 that is punishable by a period of imprisonmefit'ofSeven years or more.’

As at 7 November 2018, 10 of the 36 prisoners who identify as trans-women are ineligible
to apply for a change in determination due to previotis sexual offending against female
victims. All are being held in men’s prisons.

...however, the sex on a prisoner’s birth certificate overrides all other considerations ...

20.

If a prisoner provides a copy of their birth-certificate, the Regulations require Corrections
to place the prisoner in a prison that@ccords with the sex on the birth certificate.
Corrections do not have any discretion The birth certificate overrides all other
considerations, including a prisaner’s offending history.

... although this provision (the “birthicertificate rule”) has never been used

21.

22.

The fact the “birth certificate rule” has never been used is not surprising. The Department
is aware the trans and gender diverse community view the Family Court process as
bureaucratic, expensive, and intrusive. On average, fewer than 20 applications are
received annually."

Corrections hotes the process outlined in the Regulations provides an alternative, simpler
way for atransgender prisoner to seek a change in their determined sex to enable them to
be placed in a prison that reflects their preferred gender identity.

. (Dis)qualifying offences include sexual violation (eg, rape; unlawful sexual connection), assault with intention to
commit sexual violation, coerced sexual conduct, sexual conduct with a child under 12 or young person under 16
(including offences committed outside New Zealand), sexual exploitation of a person with significant impairment,
and organising or promoting child sex tours.

3 Corrections Regulations 2005, r 65(3). This mandatory requirement (the “birth certificate rule”) applies to both
the initial determination of a prisoner’s sex and any subsequent review. It applies whether the sex on the birth
certificate is the sex recorded at birth or if reflects a later change of nominated sex (via a Family Court
declaration).

;i Department of Internal Affairs’ records identify 177 applications in total since June 2008. One hundred and thirty
five Family Court orders have been received, and 122 applications for new birth certificates.
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Implications of the proposed statutory declaration process for Corrections’ placement
and management of transgender prisoners, and options for mitigating any perceived
increase in risk

23. The amendments to the Regulations relating to the housing of transgender prisoners,
including the “birth certificate rule”, reflect the statutory criteria in sections 28 and 29 of
the 1995 Act. It was considered these criteria, including the requirement for medical
evidence, provided a robust and tested framework against which Corrections could asséss
the bona fides, or genuineness, of prisoner applying for a determination of their sex based
on their preferred gender identity.

24, Although the proposed statutory declaration process will make it easier for seameone to
change the nominated sex on their birth certificate, it does not change the basic principles
underlying the current law (see Appendix C). However, the Department/@nd Corrections
acknowledge concerns have been raised about whether the self-identification process is
sufficiently robust for Corrections’ purposes.

Corrections has identified two issues they believe need to be addréssed

25. First, Corrections notes transgender prisoners whose sexual offending history makes them
ineligible to apply for a review of their determined sexforplacement in a women’s or
men’s prison could complete a statutory declaratigfi*torchange the nominated sex on their
birth certificate.

26. The “birth certificate rule” means Correctiofswould be required to transfer the prisoner to
a prison that accords with the sex on the-birth certificate. This presents an issue where a
transgender prisoner poses a significant risk to persons of their nominated sex.

27. Corrections has robust proceduresiin'place to ensure all prisoners’ safety. However, the
fact most transgender prisonersiidentify as trans-women coupled with the small size of the
women'’s prison estate, andthe even more limited space for managing high risk prisoners
in women’s prisons, gives rise to particular concerns.

28. Corrections notes options for managing high risk prisoners in the absence of alternatives—
for example, directed (compulsory) segregation—give rise to other concerns and may not
be practicable’as,afong-term management tool.’

29. The secondiissue concerns transgender prisoners who do not want to be transferred to
prison that reflects their preferred gender identity. As noted in paragraph 17 above, 17 of
the 86\prisoners who currently identify as trans-women have not applied for a
determination of their sex that would enable them to be transferred to a women’s prison.

30., “~However, if a transgender prisoner in this situation took advantage of the simplified self-
identification process to update the nominated sex on their birth certificate, Corrections
would be obliged to transfer the prisoner to a prison that accords with the sex on their
birth certificate. The “birth certificate rule” would override a prisoner’s personal
preference about being housed in a women'’s or men’s prison.

> Some transgender prisoners with sexual offending histories are serving lengthy sentences meaning they could be
segregated for several years. This raises significant prisoner welfare and human rights concerns; and the
practicalities of managing prisoners under segregation could limit their access to rehabilitation programmes.
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Recommendations to address the issues Corrections has identified

Minister of Corrections: Revoke the “birth certificate rule” in the Corrections Regulations 2005

31.

32.

33,

34.

Corrections recommends revoking the “birth certificate rule” (r 65(3)). Corrections would
include the amendment alongside other changes to better align the Regulations relating to
the placement of transgender prisoners with good operational practice. Corrections will
brief the Minister of Corrections separately on its proposals for amending the Corrections
Regulations, and the process involved.

A transgender prisoner would still be able to include a new birth certificate with their
nominated sex in support of an application to be transferred to a prison that matchestheir
self-identified gender identity. However, the birth certificate would no longer be
determinative.

On an application for review, Corrections would determine a prisoner’sexfor the purposes
of placement in a women’s or men’s prison in accordance with theyexisting criteria in the
Regulations. This means all serious sexual offenders would be inéligible to apply for a
review of their determined sex, irrespective of whether they hiad.changed the nominated
sex on their birth certificate. It also means Corrections could\give due weight to a
transgender prisoner’s personal preference not to bestransferred to a prison that reflects
the nominated sex on their birth certificate.

Revoking the “birth certificate rule” will have no impact on existing transgender prisoners as
none has presented a birth certificate in suppaert.of a review of their determined sex. If one of
the 10 serving prisoners whose sexual offending history makes them ineligible to apply for a
review did change their nominated sex.on their birth certificate they would remain ineligible
(and would remain in a men’s prison).

Minister of Internal Affairs: Amend clause/22| of the Bill to confirm it does not limit Corrections’
right to determine what prison anfffender should be placed in

35;

36.

37.

The Department recommends amending clause 22| as follows:

22| New information not to affect general law

(1) Despite sections 22B to 22G and section 23, the sex of every person must
continue to be determined by reference to the general law of New Zealand

(2) Nothing in sections 22B to 22G and section 23 affects the ability of the chief
executive of the department responsible for the administration of the
Corrections Act 2004 to determine a prisoner’s sex for the purposes of their
placement in @ men’s or women’s prisons or quarters.

The amendment could be made by supplementary order paper at the Committee of the
Whole House. It addresses Corrections’ concern there could a legal challenge if it made a
determination of a prisoner’s sex that did not accord with the prisoner’s self-identified
gender identity and/or their registered birth record.

s9(2)(g)(i)
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38. The Department confirms its previous advice that this theoretical risk is not supported by
the evidence. Several countries have adopted similar self-identification laws over the last
10 years without problems. Neither the Department nor Corrections has been able to
identify a single instance of a non-bona fide application by a male offender changing the
nominated sex on their birth certificate to try and get access to a women’s prison.

39. For completeness, the Department also confirms its previous advice that the checks and
balances within the system as a whole (including the requirements for witnessing statutory
declarations, the restriction on multiple changes of nominated sex, and the offence
provisions in the Bill) are sufficient to militate against any perceived increase in risk of non*
bona fide applications.

Timeline and next steps

40. The Committee has requested a briefing on 19 December 2018 on issues raised by National
Party members in the Committee’s report on the Bill, including the tramsgender prisoner
issue.

41.

42. The Department, in consultation with Corrections, will'prepare a draft of the advice to the
Committee, as a starting point for discussion 6n amendments to the Bill the Government
may wish to promote (including but not limited to the recommendations in this briefing).
The Department forward the draft advice-to\Minister of Internal Affairs by 5 December 2018,

43. Corrections will separately brief the Minister of Corrections on the process for amending
the Corrections Regulations 2005.

44, We can provide you with further information on the issues raised in this briefing if required.

IN CONFIDENCE Page 7 of 15



e Tari Taiwhenua

Department of Internal Affairs

Recommendations

45,  We recommend that you:

a) Minister of Corrections: approve the Department of Corrections’ Yes/No
recommendation to revoke regulation 65(3) of the Corrections
Regulations 2005 (the “birth certificate rule”); and

b) Minister of Internal Affairs: approve the Department of Internal Affairs’ Yes/No
recommendation to amend clause 22| of the Births, Deaths, Marriages,
and Relationships Registration Bill to reserve Corrections’ right to
determine a prisoner’s sex for the purposes of their placementin a
women’s or men’s prison or quarters.

@WM/ %M (

ey

Rachel Groves Field :
Director Policy Services Deputy/Chief Executive, Service Development
Department of Internal Affairs Department of Corrections
Hon Tracey Martin Hon Kelvin Davis
Minister of Internal Affairs Minister of Corrections
/ i / /

Appendix A: Births, Deaths, Marriages, and Relationships Registration Act 1995, ss 28, 29
Appendix B: Corrections Regulations 2005, rr 65-65E

Appendix €\, Change of nominated sex: Statutory declaration and Family Court process
compared
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Appendix A: Births, Deaths, Marriages, and Relationships Registration Act 1995, ss 28, 29

28

(1)

(3)

\‘?’(b

Q_@

Part §
Declarations of Family Court as to sex

Declarations of Family Court as to sex to be shown on birth certificates
issued for adults

Subject to subsection (3). the Family Court may, on the application of an eli-
gible adult (the applicant), declare that 1t 1s appropriate that birth certificates

SV
ND

issued in respect of the applicant should contain the information that the app\'

cant 1s a person of a sex specified in the application (in subsection (3) mfc@
to as the nominated sex).

The court must cause a copy of the application to be served on—
(a)  the Registrar-General, 1f the applicant’s birth 1s regisy:r@s regis-
trable under this Act but is not yet registered; and N

(b)  any other person who, in the court’s opinion, 1s int in it or might
be affected by the granting of the declaration

The court shall 1ssue the declaration 1f, and only 1f —K

(a) it is satisfied either that the applicant’s @ registrable under this Act
but is not yet registered, or that thc;K' uded in the record of the ap-

plicant’s birth—
(1)  information that the appﬁ?\is a person of the sex opposite to the
nomunated sex; or, C)\

(1) information tha & licant 1s a person of indeterminate sex; or
(111) no informati all as to the applicant’s sex; and

(b) 1t 1s sausfied the applicant is not a person of the nominated sex.
but—
(1) and intends to maintain, or has always had and -
ds to maintain, the gender identity of a person of the nominated
x; and

b wishes the nominated sex to appear on birth certificates issued n
OC " respect of the applicant; and
either—

phcant—

(A) has assumed (or has always had) the gender identity of a
person of the nominated sex; and

(B) has undergone such medical treatment as 1s usually regar-
ded by medical experts as desirable to enable persons of the
genetic and physical conformation of the applicant at buth
to acquire a physical conformation that accords with the
gender identity of a person of the nominated sex; and

(C) will, as a result of the medical treaiment undertaken, main-
tain a gender identity of a person of the nominated sex; or

(c)
@6 (1) 1tis satisfied, on the basis of expert medical evidence, that the ap-
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(i1) 1t is satisfied that the applicant’s sexual assignment or reassign-
ment as a person of the nominated sex has been recorded or recog-
nised in accordance with the laws of a State for the time being
recognised for the purposes of this section by the Minister by no-
tice in the Gazere.

Section 28(1) amended, on | March 2017, by secnon 261 of the Distnct Court Act 2016 (2016
No 49)

Section 28( 1) amended, on 24 January 2009, by section 16(1) of the Births, Deaths, Marnages, and
Relationships Registration Amendment Act 2008 (2008 No 48)

Section 28(2): substituted, on 24 January 2009, by section 16(2) of the Births, Deaths, Marmages
Relationships Registration Amendment Act 2008 (2008 No 48)

Secton 28(3a) amended, on 24 Janvary 2009, by section 16(3) of the Births, Deaths, ) @
snd Relanonships Registration Amendment Act 2008 (2008 No 48)

Declarations of Family Court as to appropriate gender identity
children

Subject to subsections (3) and (4), the Family Court may, s&?}mplu:amn of
the guardian of an eligible child (the child), declare—

(a)  that it is n the child's best interests to be brou s a person of a sex
specified m the apphication (in subsection rred 10 as the nomin-
ated sex), and

nformation that the child is a of the sex specified in the applica-
tion.

The court must cause a copy hca.non to be served on—
(a) the chlstrat-(}en ¢ child’s birth 1s registered or is registrable

(b)  that any birth certificate 1ssued iEre}Q)f the child should contain the

under this Act bul yet registered; and

(b)  any other pe ho. in the court’s opinion, Is mnterested in it or might
be affected I granting of the declaration.

The court the declaration if, and only 1f —

sfied erther that the child’s birth is registrable under this Act but
et registered, or that there 15 included in the record of the child’s

1) information that the child 1s a person of the sex opposite to the

6 nominated sex; of
(1) information that the child 1s a person of indeterminate sex, or

(111) no information at all as to the child’s sex; and
(b) it is satisfied that the child is not a person of the nominated sex, but—
(1) the guardian intends to bring the child up as a person of the nom-
mated sex; and
(n)  wishes the nominated sex to appear on birth certificates issued 1n
respect of the apphicant; and

ND

SV
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(¢)  1tis satisfied, on the basis of expert medical evidence, that the child—
(1) has already undergone; or
(11)  if the court grants the declaration will undergo,—
medical treatment reasonably necessary to enable the child to assume
and maintan the gender identity of a person of the nominated sex; and (]/
(d) it 1s satisfied, on the basis of expert medical evidence, that the child’s %
physical conformation and gonadal and genital development are such q
that 1t 1s more likely that the child will be able (after undergoing any of \
the medical treatment not yet undergone) to assume the gender i&mm\
of a person of the nominated sex than it is that the child will be ab
assume the gender wdentity of a person of the opposite sex (with o s~
out medical intervention).
The declaration shall specify (with as much particularity as is possife it all the
circumstances) all medical treatment (if any) that the child et under-
gone that in the court’s opinion (reached in the light of the medical evi-
dence) 1s reasonably necessary to enable the child’s su
maintenance of the gender identity of a person of the

Section 29(1) amended, on | March 2017, by section 261 o
No 49)

Section 29(1)' amended. on 24 January 2009, by Q the Births, Deaths, Marriages, and
Relationships Registration Amendment Act 2008 (2@8% )

Section 29(2) substituted, on 24 January 2009, by sdegon 17(2) of the Births, Deaths, Mamages, and
Relahonships Registration Amendment Act 2 o 48)
Section 29{3)a): amended, on 24 ] Yy Ny section [7(3) of the Births, Deaths Mamages,

and Relanonships Registration Amzv& 2008 (2008 No 48)

\‘(\@

&
S

istrict Court Act 2006 (2016
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Appendix B: Corrections Regulations 2005, rr 65—65E

‘b(b

4)

65A

O

SB
(n

Part 7
Prisoner treatment and welfare

Accommodation

Accommodation of male and female prisoners
Male and female prisoners must be detained—
(a) inseparate prisons; or

A2
ND

(b)  within the same prison in separate quarters that are secured by diﬁ'eren(}'

locking systems.

‘Where there 1s doubt about whether a prisoner 1s male or female. e chief
executive must determine whether the prisoner 1s a male or female pitgonter for

the purpose of subclause (1) B

If a prisoner supphies a copy of the prisoner’s birth certific Qrccords the
prisoner 's sex as female or male, the determination under s¢ (2) must be
made in accordance with that sex.

If a prisoner supplies a copy of the prisoner’s bi ﬁ icate that records the
prisoner’s sex as indeterminate, or records no “hief executive must—

(a) undertake a review of the dctcrmim& under subclause (2); and
un

(b) mform the prisoner that a review] dertaken.
If a prisoner 15 not satisfied with u\:&w’mnm made under subclause (2),

the prisoner may make an applicﬁ\ review under regulation 65B.

>
Regulation 65 replaced. on 10 F | by regulation 4 of the Corrections Amendment Regu-
lations (No 2) 2013 (SR 2013489

Interpretation

In regulations 658 jey65D,—

nominated the sex, whether male or female, nominated by a prison-
er

senten: ry date has the same meaning as 1n section 4( 1) of the Parole Act
2002
sexual offence means a sexual offence under Part 7 of the Cnimes Act

Q 1 that is punishable by a period of imprisonment of 7 years or more.

egulation 65A inserted, on 10 Febnuary 2014, by regulavon 4 of the Corrections Amendment
Regulations (No 2) 2013 (SR 2013.4589)

Prisoner may apply for review of determination as o sex

A prisoner may apply to the chief executive for a review of the determination

made under regulanion 65(2).

However, a prisoner may not make an apphlication under subclause (1) if the

prisoner—

(a) 15 serving a sentence of imprisonment for a senous sexual offence
against a person of the prisoner s nominated sex. or

(b) s remanded in custody charged with, or awaiting sentence for, a serous
sexual offence against a person of the prisoner s nominated sex; or

{c) has served a sentence of mmpnsonment for a serious sexual offence

against a person of the pnisoner’s nominated sex, and the sentence expiry
date 1s 7 years or less before the date on which the application is made.
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An application must state the prisoner s nominated sex for the purpose of regu-
lation 65(1).

Regulation 658 mnserted, on 10 February 2014, by regulation 4 of the Correchons Amendment
Regulations (No 2) 2013 (SR 2013489)

Review of determination as to sex
This regulation applies if— %L
(a) a pnsoner applies under regulation 65B for a review of a determination q

made under regulation 65(2); or

(b)  the chief executive is required by regulation 63(4) to undertake a rev:ew\
of the determination made under regulation 65(2).

The chiel executive must review the determination as soon as is reﬂmvy

practicable and—
(a)  confirm the onginal determination that the prisoner 15 am emale

prisoner, or
(b)  determine that the prisoner should be recognised as s%ﬂ!}e opposite

sex 1o that onginally determined.

In reviewing a determination, the chief executive my{ ider the following

matiers. O

(a)  the prisoner’s nominated sex; and s\

(b)  any evidence provided by the priso t whether, and. 1f so, for how
long, the prisoner has lived as a n of the nominated sex; and

(¢) any evidence provided by th ner about whether the prisoner in-
tends to live permanen of the nominated sex: and

(d) the advice of—

(i) a senior en @ of the department who has responsibility for
custodial servye€s; and

(1) a seny ployee of the department who has responsibility for
rces for pnsoners, and
(111) er person that the chief executive considers has relevant

% pemse and
(e vice from a medical practiioner who has seen the prisoner; and

tﬂOﬂy evidence provided by the prisoner about whether the prisoner has
0 undergone, or is undergoing, medical treatment to acquire a physical
conformation that accords with the gender identity of a person of the

6 nominated sex; and

(g) the safety and well-being of the prisoner; and

(h)  the safety and well-being of other prisoners (of either sex) with whom
the prisoner may be accommodated; and

(1) the secunty of the prison; and

())  whether any determination could make st more likely that the prnisoner
will be segregated from other prisoners in accordance with section 57 to
60 of the Act; and
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65D
(1

(2)

65E
(h

(2)

(3)

Te Tari Taiwhenua
Department of Internal Affairs

(k)  the likely effect of any determination on the prisoner s rehabilitation, in-
cluding the prisoner s access to special treatment programmes; and
()  any other matters raised by the prisoner.

Regulaton 65C. mserted. on 10 February 2014, by regulaton 4 of the Comrections Amendment
Kegulabions (No 2) 2013 (SR 2013:4589)

Further review where birth certificate inconclusive %'l/
Where the chief executive has made a determination under regulation 65C(2) q

in any case to which regulanon 65C(1)(b) applies. a pnisoner may apply to the

chief executive for a further review of the determination \
Regulation 65C applies with any necessary modifications to the further r§m€)

Regulation 65D inserted, on 10 February 2014, by regulanon 4 of the Comections A 't

Regulations (No 2) 2013 (SR 2013 489)

Expiry of determination . Q

A determination made under regulation 65(2) or 65C(2) in r of a prisoner
applies until the date on which the prisoner is first releas prison follow-
ing the determination (excluding any temporary re rdm custody or tem-

porary removal from prnison under section 62 ol'llu.

However, if the determination was made unde ‘S tion 65C(2) following an

application for a review under regulation )@ chief executive must revoke

the determination 1f—

(a) the prisoner supplies a copy ¢
quests to be rccogm&.d In ade

e prisoner’s birth certificate and re-
¢ with the sex (if male or female)

d:

(b)  the prisoner 1s chaggefNyvih a senous sexual offence against a person of
the same sex as @ pner’s nominated sex; or

(¢)  the chief executye determines, on reasonable grounds, that | or more of
the facto ich the determination was based have changed to such
an exte determination 1s no longer approprate.

If the chief &gecutive revokes a determination under subclause (2), the onginal

det hat applied to the prisoner before the prisoner apphied for a re-

view regulation 6358 i1s reinstated.

65E inserted, on 10 February 2014, by regulation 4 of the Corrections Amendment Regu-
No 2) 2013 (SR 20] 3489

IN CONFIDENCE Page 14 of 15
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Appendix C: Change of nominated sex: Statutory declaration and Family Court process

BDMRRA 1995 — Family Court declaration

Lives and will continue to live as someone of the
nominated sex (intended permanent change)

BDMRR Bill — Statutory declaration

Only one application permitted unless special
reasons exist (intended permanent change)

Available to eligible adults and children

Available to eligible adults and children

BDMRRA refers to “medical treatment” but
Family Court does not apply a minimum
threshold, and there is no requirement for some
(or any) surgery

Medical evidence not required, but an application
by or on behalf of someone under age 18 will
require a supporting recommendation from a
health professional

Court can attach conditions to an application on
behalf of someone under age 18 (and if the
conditions aren’t met, the Registrar-General can
delete the change from the birth record

If an application is made©n behalf of a child
(under age 16) by theirilegal guardian, the child
must confirm the change at age 18; Registrar-
General could delete'the change if not confirmed

Female to male, or male to female

Addition of X (unspecified) to recognise non-
binary geénder identities, and | (intersex)

Registrar-General must give effect to Court
declaration

Registrar-General must accept a statutory
declaration that meets the statutory criteria

Right of appeal to the Family Court

Right of appeal to the Family Court

Section 33: New [nominated sex] information not
to affect general law of New Zealand

Clause 22i: New [nominated sex] information not
to affect general law of New Zealand

IN CONFIDENCE

Page 15 of 15






