Neil Beales | Chief Custodial Officer |
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

s9(2)(a) || XXX XXXXXX @ XXXXXXXXXXK . XXXX. XX

From: Cathy Nijman [mailto:XXXXX.XXXXXX@XXX.XXXX.XX]

Sent: 01 August 2018 8:04 a.m.

To: BEALES, Neil (WELLHO)

Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; Anne O'Driscoll; Rachel Groves; SYMONDS,

Richard (WELLHO);M
Subject: RE: BDM il - Transgender prlsoners:

Hi Neil,

It occurred to me last night after my previous email that you may-i3¢t be aware that the decision
to replace the Family Court declaration to change the nominateg sex on a birth certificate with a
statutory declaration process is not a Department of InterpaiAffairs’ (or Minister of Internal
Affairs’) recommendation. Rather, it is an agreed Governrment position that reflects the current
Government’s policy. It was confirmed at Cabinet an'28 May 2018.
. OV
enclose 2 copy of the paper that
was circulated to Ministers FYI; this includes-details of the new process to update birth
certificates, which is now reflected in the"Bill (also attached).
I

As discussed yesterday, the RDMRR Bill (which re-enacts the 1995 Act) was introduced on 10
August 2017. The GA Copiwiittee report on the Hamblett Petition was tabled on 11 August. The
Government responsexvéas tabled on 15 February 2018, part way through the select committee
process on the Billy Ghe select committee timetable meant there was no opportunity to go
through the usual“policy process to formally confirm the Government position (ie, drafting a
Cabinet paper, full agency consultation, etc) so the Minister IA circulated the attached paper to
her Cabinet colleagues and took an oral item to Cabinet on 28 May 2018. But we did consult
some agencies (including Corrections) on a confidential “need to know” basis. The resulting
Cabinet decision is the Government position reflected in the Departmental Report. We did
receive a query from the Minister of Police’s office, but nothing from Corrections. And some
further background — the GA Committee sought an extension of the Bill’s report back date so we
could get that agreed Government position. The current Committee chair, Brett Hudson, was the
Deputy Chair of the previous GA Committee when it presented its unanimous report in favour of
the Hamblett Petition.

| think we agree the theoretical risk of a gang member or bank robber looking to “game the
system” to get placed in a women’s prison can be discounted. Nevertheless, the Committee is
interested in whether Corrections can ensure all prisoners’ safety under a statutory declaration
process to update a birth certificate. It appears that the answer to that question is “Yes” even if



it has the potential to give rise to other concerns (eg, complaint about discriminatory treatment,
eg, segregation of trans-prisoners currently ineligible for a review of their placement because of
past offending). But presumably trans-prisoners unhappy with their placement could already
complain to the relevant authorities? Yes? No?

We understand Corrections may have some residual concerns, which DIA is happy to work on
with you.

Hoping to see you before the meeting to discuss.
Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New.Zealand | www.dia.govt.nz_
newdialogo

From: Cathy Nijman
Sent: Tuesday, 31 July 2018 4:44 PM

To: 'BEALES, Neil (WELLHO)'; 'SYMONDS, Richddi (WELLHO)';W
Cc: 'DONALDSON, Bronwyn (WELLHO)'; Havdei Kerr; 'Anne O'Driscoll’; Rachel Groves
Subject: RE: BDMRR Bill - Transgender prisoners:

Hi all,

Further to our earlier convgfsation, | think we are in agreement that prisoner safety is a key
consideration. | understifd that Corrections’ policy (based on the 2005 Regulations) would
allow a transgender did4oner transferred to a prison that accords with their self-identified gender
identity/nominated-sex on their birth certificate to be subject to restrictions (eg, segregation) if
there was concern about other prisoners’ safety. However, Corrections is concerned imposing
such restrictions could expose Corrections to complaints to, eg, the Ombudsman or the Human
Rights Commission. However, it would seem a restriction based on an objective risk assessment
could be defended in the event it was challenged.

| thought it would be interesting to see how other jurisdictions deal with the potential risk posed
by the 0.01% compared with the rights of the 99.9%. Malta (which has a similar self-
identification process, and which was posited as a model to follow by Allyson Hamblett and the
GA Committee in its report on Ms Hamblett’s petition) has a prisoner placement policy similar to
NZ's including, eg, “accommodation separate from other prisoners”. And the UK policy notes
(see p 9 of the House of Commons paper):

“Allowing transgender offenders to experience the system in the gender in which they identify
will, in the great majority of cases, represent the most humane and safest way to act. We believe
it will also assist successful rehabilitation. In the minority of cases where that is not possible, the



reasons for departing from this starting presumption must be clear, explicit and made known to
the person they affect, especially when it involves assigning someone to a male or female prison.
The majority of such cases are likely to concern transgender people convicted of serious
offences, where both public protection and the best interests of the person themselves may not
be compatible with the general presumption described above. However, this will not be true of
all transgender serious offenders and it is important that policy for the majority should not be
founded upon the highly complex considerations raised by a minority.” (Emphasis added)

Perhaps we could meet at, say, 9.00 am before the meeting to ensure we are on the same page
in focusing on prisoner safety.

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

S9(2)(a)

St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: Cathy Nijman
Sent: Tuesday, 31 July 2018 3:00 PM

To: 'BEALES, Neil (WELLHO)'; 'SYMONDS, Riciiard (WELLHO)';w
Cc: 'DONALDSON, Bronwyn (WELLHO)'; st4ayden Kerr; 'Anne O'Drisco
Subject: RE: BDMRR Bill - Transgender prisoners:

Hi Neil,

As discussed, | attach DIA% briefings to the Government Administration Committee on Petition
2014/86 of Allyson Hd@blett and the Government response.

In practice, the Family Court largely follows a “self-identification” model. As the briefings note,
there is no minimum level of medical treatment, and no requirement for some (or any) surgery.

I also attach a copy of the email correspondence relating to the consultation with Corrections on
the relevant section in the Departmental Report. This part of the report was drafted following a

submitter raising concerns abouSJAIEY . I'had a conversation with Sé3}

-, who subsequently confirmed Corrections could not confirm (for privacy reasons) where
the offender was housed. | subsequently drafted the “generic” advice for the report (based on

Corrections’ policy), which SSIGIEY confirmed was accurate.
It would be useful to talk again before the meeting tomorrow.
Regards.

Cathy N.



Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

59(2)(a)

St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz.
newdialogo

From: Cathy Nijman
Sent: Monday, 30 July 2018 4:19 PM
To: 'BEALES, Neil (WELLHO)'; SYMONDS, Richard (WELLHO);

Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; 'Anne O irlscoiii

Subject: RE: BDMRR Bill - Transgender prisoners:

Hi all,

Just to confirm the Governance & Administration Committee will be meeting in Room 2, Bowen
House, on Wednesday.

Regards.
Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwaenua

SEIAIEY)

St Paul's Square | 45 Pipitea Street | PO Box 895, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: BEALES, Neil (WELLHO) [mailto:XXXX. XXXXXX@XXXXXXXXXXX. XXXX. XX 1
Sent: Monday, 30 Juy<2018 3:57 PM

To: Cathy Nijman 8¥MONDS, Richard (WELLHO); SIAIEN

Cc: DONALDSON, Bronwyn (WELLHO)

Subject: RE: BDMRR Bill - Transgender prisoners:

Hi Cathy
s9(2)(a) , Principal Custodial Advisor in my team will be joining me as well.

Kind regards
Neil

Neil Beales | Chief Custodial Officer |
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

s9(2)(a) | XXXXXXXXXX@XXXXXXXXXXX . XXXX. XX



From: Cathy Nijman [mailto:XXXXX.XXXXXX@XXX.XXXX.XX]
Sent: 30 July 2018 3:25 p.m.
To: SYMONDS, Richard (WELLHO)

Cc: BEALES, Neil (WELLHO); DONALDSON, Bronwyn (WELLHO
Subject: RE: BDMRR Bill - Transgender prisoners SIS

Thanks, Richard. Much appreciated.

I'll let the Committee clerk know. Still no room allocated for the meeting, but as advised on
Friday. It will be at 9.30am in Parliament House.

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul's Square | 45 Pipitea Street | PO Box 805, Wellington 6140,"New Zealand | www.dia.govt.nz
newdialogo

From: SYMONDS, Richard (WELLHO) [mailtQxXXXXXX. XXXXXXX @ XXXXXXXXXXX . XXXX . XX 1
Sent: Monday, 30 July 2018 3:22 PM

To: Cathy Nijman

Cc: BEALES, Neil (WELLHO); DONA!. 550N, Bronwyn (WELLHO

Subject: RE: BDMRR Bill - Transgerder prisoners: SEUECERE

| apologise for the delaydfrresponding.

| have been advisgd“that both Neil Beales, Chief Custodial Officer and Bronwyn
Donaldson, Diréctor Offender Health, will attend the meeting.

Richard Symonds | Manager Custodial Practice |
s9(2)(a)

From: Cathy Nijman [mailto:XXXXX.XXXXXX@XXX.XXXX.XX]

Sent: 30 July 2018 3:13 p.m.

To: SYMONDS, Richard (WELLHO)

Subject: RE: BDMRR Bill - Transgender prisoners:

Hi Richard — any update on whether Neil Beales will be available to attend the select committee
on Wdenesday?

Regards.

Cathy N.



Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: Cathy Nijman

Sent: Friday, 27 July 2018 11:53 AM

To: 'SYMONDS, Richard (WELLHO)'

Subject: RE: BDMRR Bill - Transgender prisoners:

Thanks, Richard

Monday is fine to confirm — the letter doesn’t have to go to the Committeg~atil Monday pm. I'll
forward a copy to Corrections at the same time.

FYl: The Committee Clerk has confirmed the meeting time will be 530 on Wednesday 1 August.
Room not yet know, but will be in Parliament House.

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy.Group

The Department of Internal Affairs Te TatyTaiwhenua

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street|#O Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: SYMONDS, Richard (WELLHO) [mailto:XXXXXXX. XXXXXXX (@ XXXXXXXXXXX . XXXX . XX 1
Sent: Friday, 27 July 2018 11:02 AM

To: Cathy Nijman

Subject: RE: BDMRR Bill - Transgender prisoners:

Hi Cathy,

| understand that you have spoken to SIGIEY , my Principal Adviser, and
the outstanding query is who will represent the Department.

Neil Beales is our Chief Custodial Officer and is the Departments Spokesperson. As a

rule he would represent the Department, but | am not able to confirm this today SGI

If I say Neil now, are you comfortable for that to change on Monday should the need
arise?



Richard Symonds | Manager Custodial Practice|
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

s9(2)(a) | richard.symonds@corrections.govt.nz |

From: Cathy Nijman [mailto: Cathy.Nijman@dia.govt.nz]

Sent: 26 July 2018 3:08 p.m.

To: SYMONDS, Richard (WELLHO)

Subject: FW: BDMRR Bill - Transgender prisoners
Importance: High

Hi Richard,

Forwarded to you SJEIEY o

If you're not the right person, could you forward this on a “needs to kngw” basis.
Regards

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhefua

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box'805, Wellington 6140, New Zealand | www.dia.govi.nz
newdialogo

From: Cathy Nijman
Sent: Thursday, 26 Jui¥2018 2:37 PM

ransgender prisoners: SECIEET

Bls9(2)(a)

The BDMRR Bill and transgender issues — the gift that keeps on giving ...

The Governance and Administration Committee wants to hear from the Department of
Corrections as “sub-advisors” next Wednesday, 1 August 2018

Further to the message | left yesterday afternoon, we were at select committee yesterday. They
were scheduled to deliberate on the Bill. instead they sought (and obtained) an extension to the
report-back date (to 10 August) to allow them to seek “clarification” on some issues relating to
proposed changes to the process for changing nominated sex on a birth certificate. | enclose a
copy of the Departmental Report in strict confidence — this is not public pending the select



committee report back. Can be forwarded on a need-to-know basis only. Briefly, the Report
recommends replacing the Family Court process with an administrative process (including a
statutory declaration) based on self-identification.

There is a long history to the proposed amendments, which | won’t bore you with, but the
bottom line is the Departmental Report recommendation reflect an agreed (politically

determined) Government position. S4GIEOI0]
I -2+ don ou bet toput e

evidence before the Committee which indicates people just don’t do this (not one case
internationally that we can find, for example, and EU investigations among member countries:
“just doesn’t happen”.

And this is where the Committee wants “clarification” from Corrections about: How (or if) the
proposed change to a self-identification model will Corrections’ assessment of prisoners’
placement?

So two things, please — could you let me know by COB tomorrow:

e |[ftheinfo | have inserted re Corrections’ process for placement ¢f transgender prisoners is
accurate; and

e Whom from Corrections is available to attend the GA Ceniinittee next Wednesday — could
be any time in the morning or early afternoon betwean1.00pm and 2.00pm —won’t know
until Monday or Tuesday.

Apologies for the very tight timeframe but weaite’not in control of the timetable. We need to
get the supplementary advice, including coffiyination of Corrections’ availability, by midday
Monday.

Please give me a call if there is anytfiing you are unclear about, or if you want some more
background info.

Thanks again for your hai@’ | look forward to hearing from you.
Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul's Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: S
Sent: Thursday, ay :

To: Cathy Nijman



Subject: : Ill-"Transgender prisoners

Hi Cathy,

Confirming the response you have prepared is accurate and Corrections is happy for DIA to
provide to the Committee.

Thanks,

s9(2)(a)

s9(2)(a) | Principal Policy Adviser

Service Development | Department of Corrections Ara Poutama Aotearoa

Mayfair House, 44 — 52 The Terrace, Wellington | PO Box 1206, Wellington 6140
s9(2)(a)

From: SYMONDS, Richard (WELLHO)

Sent: 03 May 2018 2:57 p.m.

To:

Subject: RE: IIl-"Transgender prisoners

This is an accurate description of our current policy and practice and | have no concerns
about it, in it’s current form.

Richard Simonds | Manaier Custodial Pragiice]

From: SEIAIEY]
Sent: 03 May 20 (4d-n.m.,

To: SYMONDS, Richatd”(WELLHO)

Subject: FW: BDMRR Bill - Transgender prisoners

Hi Richard, response prepared by DIA attached as discussed.

Cheers

s9(2)(a)

From: Cathy Nijman [mailto:XXXXX.XXXXXX@XXX.XXXX.XX]
Sent: 03 May 2018 2:38 p.m.

To:

Subject: I -"Transgender prisoners

As discussed.

Cathy Nijman | Senior Policy Analyst | Policy Group
The Department of Internal Affairs Te Tari Taiwhenua



SEIAIEY
St Paul's Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

The information in this message is
the property of the New Zealand Department of Corrections. It is intended only for
the person or entity to which it is addressed and may contain privileged or in
confidence material. Any review, storage, copying, editing, summarising,
transmission, retransmission, dissemination or other use of, by any means, in
whole or part, or taking any action in reliance upon, this information by persons or
entities other than intended recipient are prohibited. If you received this in error,
please contact the sender and delete the material from all computars.
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confidence material. Any review, storage, copying, editing, summarising,
transmission, retransmission, dissemination or other use of, by any means, in
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From: Cathy Nijman

To: SENIOR, Derek (WELLHO)
Subject: RE: Signed copy of B3782

Date: 03 December 2018 02:42:02 p.m.
Attachments: image001.png

image006.png

image008.png
BDMRR Bill - Supplementary advice for Governance and Administration Committee (December 2018).docx

Importance: High

Hi Derek,

Draft advice for the GA Committee attached for your consideration. Could | please have any
feedback by midday tomorrow. Please note this draft has not been sent to the Minister IA so
any reference to amendments to the Bill including possible SOPs, is a work in progress — depends
on the actual decisions made.

I have essentially included an edited version of the info in the joint briefing. | kraven’t
commented on the benefit of revoking the birth certificate rule for those pgisehers who choose
not to be placed in a women’s prison as | don’t think the Committee is intetested in that? Their
concerns focus on the “safety of vulnerable women prisoner issue”. {#iwe do get to brief the
Committee on the 19th, we can include this other benefit in back focket info to discuss if the
situation presents.

Regards.
Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy"Group

The Department of Internal Affairs Te Jai¥Taiwhenua

EIAIE) 3

St Paul’s Square | 45 Pipitea Street.| 0 Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: Cathy Nijman

Sent: Thursday, 29 November 2018 8:41 AM
To: "'SENIOR, Derek (WELLHO)'

Subject: RE: Signed copy of B3782

Thanks for your help. Time will tell where this lands.

It is possible the Minister IA will instruct us NOT to brief the GA Committee this year. We may
not know for sure either way until late next week, or the following week. I'll let you know as
soon as | know. Meanwhile, we are continuing to prepare as if the Committee briefing will go
ahead as scheduled.

Regards.

Cathy N.



Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz_
newdialogo

From: SENIOR, Derek (WELLHO) [mailto: Derek.Senior@CORRECTIONS.GOVT.NZ]
Sent: Thursday, 29 November 2018 8:25 AM

To: Cathy Nijman

Subject: FW: Signed copy of B3782

The briefing was signed by our Minister yesterday and is being passed along to your Minister’s office

Derek Senior | Prlnapal Pollcy Adviser — Corrections Pohcy Service Development
Department of C C -52 The Terrace, Wellington 60Ch

89(2 derek.senior@corrections.govt.nz

b% THINK BEFORE YOU PRINT

From: JONES, Robert (WELLHO)
Sent: 29 November 2018 8:07 a.m.
To: SENIOR, Derek (WELLHO)
Subject: Fwd: Signed copy of B3782

Sent from my Samsung device

Date: 29/11/18 8:00 AM (GMT+12:00)
To: "JONES, Robert (WELLHO)" <Robert.Jones@corrections.govt.nz>
Subject: FW: Signed copy of B3782

FYI has also been forwarded to Hon Martin.

s9(2)(a) | Manager Ministerial Services, Corporate Services | National Office |
Department of Corrections Ara Poutama Aotearoa

44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140

s9(2)(a)



- %“é Te Tari Taiwhenua

2% v Internal Affairs

XX December 2018

Brett Hudson

Chairperson

Governance and Administration Committee
Parliament Buildings

Wellington

Dear Mr Hudson

This briefing responds to the Governance and Administration Committege’s request for an update on
concerns raised in the New Zealand National Party’s minority view.iir the Committee’s report on the
Births, Deaths, Marriages, and Relationships Registration Bill (thz Bill) relating to the implications of
self-identification of nominated sex (clauses 22A-22J and corsequential amendments). Concerns
were raised about:

e proceeding with reform before amendments to Cétractions Regulations 2005 (the Regulations)
are determined;

e the broad scope of the definition of health professional;
e the absence of defined criteria to detefmine the “best interests” of applicants under age 18; and

e the absence of a defined test to confifin an eligible adult truly understands the consequences of
applying to change their nominated sex.

In addition, the briefing outlines,an amendment to clause 147A to provide the statutory review of
the self-identification clauses& zan commence earlier than the five years currently specified, if
appropriate.

Placement of transgender prisoners (and other human rights concerns)

The Minister of Internal Affairs and the Minister of Corrections have approved complementary
amendments to the Bill and to the Regulations to address concerns that the self-identification
process may not be sufficiently robust for Corrections’ purposes:

e revoke the “birth certificate rule” in the Regulations (r 65(3)); and

e amend clause 22| of the Bill (the general law clause) to confirm it does not limit Corrections’
right to determine what prison an offender should be placed in.

The Minister of Internal Affairs has approved a further amendment to clause 221 in response to
concerns raised by some about the implications of the new self-identification clauses on other’s
(and especially women’s) human rights including, for example, access to women’s only spaces,
sex-based discrimination in employment, and sex-specific services.

St Paul’s Square, 45 Pipitea Street, Wellington 6011 — PO Box 805 Wellington 6140



Corrections Regulations 2005
Status quo, including the “birth certificate rule”

Sections 65A—65E of the Regulations (Appendix A) determine how Corrections manages prisoners of
different sexes. The rules concerning the placement of transgender prisoners apply equally to trans-
women (born male but who identify as female) and trans-men (born female but who identify as
male). However, questions over whether a prisoner is female or male, and what prison they should
be housed in, are rare.

As at 7 November 2018, 36 prisoners out of a total of approximately 10,000 identified as transgender.
All are male to female trans-women. Seven are currently being held in a women’s prison, and one
has expressed an interest in moving to a women’s prison. Seventeen have chosen not to apply to be
transferred to a women’s prison. Ten are ineligible to apply for transfer to a women’s prison
previous sexual offending against female victims, and are being held in men’s prisons.

If a prisoner provides a copy of their birth certificate, the Regulations regiiire Corrections to place the
prisoner in a prison that accords with the sex on the birth certificate., Corrections do not have any
discretion.! The birth certificate overrides all other considerations;.including a prisoner’s offending
history and their personal preference about being housed in a niien’s or women’s prison.

The “birth certificate rule” has never been used. The process’in the Regulations provides an
alternative, simpler way (ie, simpler than the Family Court process) for a transgender prisoner to
seek a change in their determined sex to enable thera'to be placed in a prison that reflects their
preferred gender identity.

What revoking the “birth certificate rule” wiiiachieve

Revoking the “birth certificate rule” directly addresses concerns that allowing individuals to
complete a statutory declaration tozzhange their nominated sex will constrain Corrections’ ability to
house and manage transgender prisoners in order to ensure all prisoners’ safety. In addition,
revoking the “birth certificate rile” will “send a signal” that addresses the theoretical risk that non-
bona fide male applicants Vil attempt to “game the system” to get access to a women’s prison.?

A transgender prisoney would still be able to include a new birth certificate with their nominated sex
in support of an application to be transferred to a prison that matches their self-identified gender
identity. However, the birth certificate would no longer be determinative.

On an application for review, Corrections would determine a prisoner’ sex for the purposes of
placement in a women’s or men’s prison in accordance with the existing criteria in the Regulations.
This means all serious sexual offenders would be ineligible to apply for a review of their determined
sex, irrespective of whether they had changed the nominated sex on their birth certificate.

1 Corrections Regulations 2005, r 65(3). This mandatory requirement (the “birth certificate rule”) applies to both the
initial determination of a prisoner’s sex and any subsequent review. It applies whether the sex on the birth
certificate is the sex recorded at birth or if reflects a later change of nominated sex (via a Family Court declaration).

2 This theoretical risk is not supported by the evidence. Several countries have adopted similar self-identification laws
over the last 10 years without problems. Neither the Department nor Corrections has been able to identify a single
instance of a non-bona fide application by a male offender changing the nominated sex on their birth certificate to
try and get access to a women'’s prison.

Page 2 of 14



Revoking the “birth certificate rule” will not affect existing transgender prisoners as none has
presented a birth certificate in support of a review of their determined sex. If a prisoner whose
sexual offending history makes them ineligible to apply for a review did change their nominated sex
on their birth certificate they would remain ineligible (and would remain in a men’s prison).

Amendments to clause 22| (the general law clause)

The Minister of Internal Affairs has approved the following amendments to clause 22I, which will be
included in a Supplementary Order Paper at the Committee of the Whole House:

221 New information not to affect general law

(1) Despite sections 22B to 22G and section 23, the sex of every person must continue
to be determined by reference to the general law of New Zealand

(2) Nothing in sections 22B to 22G and section 23 affects the ability of the chief
executive of the department responsible for the administration of the Corrections
Act 2004 to determine a prisoner’s sex for the purposes of their@lcdcement in a
men’s or women’s prisons or quarters.

(3) Nothing in sections 22B to 22G and section 23 affects any provision in Part 2 of the
Human Rights Act 1993 that sets out an exception to o-orohibited ground of
discrimination.

Transgender prisoners

New clause 22I(2) addresses Corrections’ concernthere could a legal challenge if it made a
determination of a prisoner’s sex that did not accérd with the prisoner’s self-identified gender
identity and/or their registered birth record.“ln addition, like the revocation of the “birth certificate
rule” in the Regulations, this amendment “sends a signal” that addresses the theoretical risk non-
bona fide male applicants will attempt {0 “game the system” to get access to a women’s prison.

Human rights concerns

New clause 22I(3) is a reminder that the Human Rights Act 1993 (HRA 1993) already includes a wide
range of grounds and sitzglions where it is possible to justify discrimination on the grounds of sex.3
The change to the procéss by which an individual can change the nominated sex on their birth
certificate does nct/affect the operation of the New Zealand Bill of Rights Act 1990 (NZBORA) or the
HRA 1993. For completeness, the Department notes:

e the Attorney-General has confirmed the self-identification clauses are consistent with the rights
and freedoms affirmed in NZBORA (Appendix B);

e the Human Rights Commission and the National Council for Women support trans-women’s right
to be recognised as women; they would not be supporting self-identification if there was any
reason to be concerned about the impact on (other) women’s rights, or their personal safety;

3 “Sex discrimination” includes gender identity: Crown Law opinion on transgender discrimination (23 August 2006).
The Human Rights Commission believes any remaining legal uncertainty could (should) be addressed by making
gender identity, gender expression, and sex characteristics explicit prohibited grounds of discrimination (Briefing to
the Incoming Minister of Justice, 17 November 2017) at [68].
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e a birth certificate is not and will not be a “passport to entry” to women’s (or men’s) changing
rooms, sports events, etc, any more than a passport or driver licence is now; and

e achange to the registered sex that appears on a person’s birth certificate is not an indication
they are more or less likely to commit a crime.

Definition of health professional

The definition is based on the definition in the Substance Addiction (Compulsory Assessment and
Treatment) Act 2017. In addition to medical practitioners and registered psychologists, it includes
appropriately qualified counsellors and social workers who must be a member of an approved
professional body. The approved bodies listed are those whose members have a relevant area of
practice, including personal relationships, sexual orientation and gender identity, and working
with families.

A counsellor or social worker who has supported a young person and their family deal with questions
about the young person’s gender identity is well-placed to offer an opinicn.¢n whether a change of
nominated sex is in the young person’s best interests.

The definition is not limited to “relevant medical or health practiticriers under the Health
Practitioners Competence Assurance Act 2003” to avoid any suggestion the health professional’s
supporting recommendation must include medical evidence),7he definition reflects both:

e theintention behind the recommendations in the Departmental Report; and

e the Committee’s request, following presentationof the Departmental Report on 13 June 2018,
for confirmation that no-one applying to charige their nominated sex would be required to
provide medical evidence. The Department's supplementary advice of 28 June 2018 refers.

Determining the “best interests” of a:v eligible child or an eligible 16- or 17-year old
The approach to “best interests” ixithe Bill reflects the current law ...

The requirement for independent confirmation that an application on behalf of an eligible child, or
by an eligible 16- or 17-yeai“bld, in the individual’s best interests reflects the current law.

Section 29 of the Birt#is, Deaths, Marriages, and Relationships Registration Act 1995 (the 1995 Act)
provides the Family Court may issue a declaration to change a child’s (under 18 year old’s)
nominated sex if it is in the child’s best interests. “Best interests” is not defined; it requires a case-
by-case assessment by the Court.

Clauses 22B(3)(b)(ii) and 22C(2)(c)(i) of the Bill provides for the independent, case assessment of an
under 18-year old’s “best interests” to be undertaken by a health professional (as defined). Clause

22C(2)(c)(ii) (relating to an application on behalf of eligible child) provides the health professional’s

recommendation may include other relevant information “including the age, views, and maturity of
the child and the extent to which the child understands the consequences of the application.”

... and is consistent with the approach taken in other legislation, including the Care of Children
Act 2004

Eighty-one other Acts of Parliament refer to the “best interests” (of a child, individual, or body
corporate) as a relevant assessment and decision-making criterion. None define “best interests”.
However, section 5 of the Care of Children Act 2004 (CoCA 2004) includes a non-exhaustive list of
matters or principles relating to a child’s welfare and best interests (Appendix C).
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The Supreme Court has confirmed the CoCA 2004 principles require a case-by-case assessment of the
particular child’s “best interests” relating to that child’s particular circumstances.* This is consistent
with the current approach in the 1995 Act, which is carried forward in the Bill.

Relationship between the Bill and the Care of Children Act

There are several direct links between the Bill and CoCA 2004. For example:

e the CoCA principles relating to a child’s “best interests” (Appendix C) include “a child’s identity
(including, without limitation, his or her culture, language, and [religion] ...”; an individual’s
gender identity (which may or may not accord with their sex recorded at birth) is a key aspect of
identity;

e clause 4 of the Bill defines guardian as a guardian within the meaning of CoCA 2004;

e matters such as a child’s name/name change, or change of nominated sex are an “important
matter affecting the child” under section 16 of CoCA 2004; if guardians disagree over an
application, or if the guardian/s of an eligible 16- or 17-year old refuse consent for an application,
the Bill provides for a right of appeal to the Family Court; and

e clause 63 of the Bill re-enacts the requirement that the Registrar-General must give effect to a
decision under the CoCA 2004 relating to a child’s registered name. Clause 22G is an equivalent
provision relating to disputes concerning a child’s registered sex.

The Department notes the existing “best interests” requirements in the 1995 Act and CoCA 2004
have been in place for many years without causing ani/®roblems. An attempt to define and/or limit
what constitutes a child’s or an eligible 16- or 17-yearold’s “best interests” for the purposes of an
application to change their nominated sex is like!{ to conflict with CoCA 2004. It could also lead to
internal inconsistencies in the Bill.

For completeness, the Department notes in August 2018 the Minors (Court Consent to Relationships)
Legislation Act 2018 made changes totiree Acts, including section 46A of CoCA 2004 (Appendix C),
relating to a 16- or 17-year old’s ahiiity to enter into a legal relationship.® Each refers, without
definition or limitation, to the chiid’s understanding of the consequences of the application, and the
intended relationship being i their interests. The factors a Family Court judge may take into account
in considering an applicatio®’ “include, without limitation” the child’s views, their age and maturity,
and their guardian/s’ viaws. Clause 22C(2)(c)(ii) of the Bill takes a similar approach.

Determining an individual understands the consequences of applying to change their
nominated sex

The Bill does not define what those consequences may be as individual circumstances will vary.
A defined list of what may or may not be relevant to an individual application would be
inconsistent with a process based on self-identification. It would also be inconsistent with
international best-practice and the approach adopted in related New Zealand legislation (as
discussed in the preceding section).

4 Kacem v Bashir [2010] NZSC 112; [2011] 2 NZLR 1. Blanchard, Tipping, and McGrath JJ note at [18] (emphasis added):
“By its references to ‘particular child’ and ‘particular circumstances’ s 4(2) underlines the case-specific nature of the
inquiry. That inquiry must focus on the particular circumstances of the individual case with no presumption of what the
welfare and best interests of the child may require or what influence the s 5 principles may have on that question.”

5 See also Marriage Act 1955, s 18; Civil Union Act 2004, s 19.
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The Department considers the most appropriate way to ensure applicants think carefully about the
consequences of changing the nominated sex on their birth certificate is through information and
guidance before an application is lodged. The Department’s existing guidance for transgender
applicants takes a similar approach. This includes, for example, highlighting that a change of sex
(and name) on a birth certificate can create situations where a person has differing registrations.®

The guidance for transgender applicants also notes a change of nominated sex on a birth certificate
does not apply to all areas of life (eg, ability to join a club or to participate in a sport), or the law.

If another area of the law (including other legislation) has a different test for sex, showing the sex
on the birth certificate may not be enough to meet that test. This will remain the law—clause 22| of
the Bill refers.

Clause 147A — Minister of Internal Affairs’ review of the self-identification clauses

The Minister of Internal Affairs has approved the following amendment to clause 147A, which will be
included in a Supplementary Order Paper at the Committee of the Whole Haouse:

147A Review of certain provisions relating to changes to registereu sex

(1) The Minister must, as soon as practicable, no sooner theti'the expiry of 3 years,
but before the expiry of 5 years, from the commencement of this Act,—

(a) commence areview of the operation of the following provisions ...

The amendment acknowledges some remain concern&dabout the implications of the self-
identification clauses. It means the Minister of Internal Affairs will be able to start the statutory
review earlier than the five years currently specifiad, if appropriate.

The lower three-year timeframe reflects the heed to have at least two years of “normal operations”
to establish a baseline for the review. Th&' Department is aware there is an unmet need among
trans and gender diverse individuals who want to update the nominated sex on their birth record
without going to the Family Court(\Consequently, an initial spike in the number of applications
could impact the validity of a review undertaken too close to the original implementation date.

Officials from the Depariinent and Corrections will be available to answer any questions Committee
members may have, @hd to provide further information as required.

Yours sincerely

Rachel Groves
Director Policy Services
Department of Internal Affairs

6 For example, if a person entered into a civil union before obtaining a Family Court declaration, the civil union
registration would continue to show their original name and sex even after the birth registration is updated. Name
changes can be recorded on the civil union but appear as a list and the original name and sex are not removed.
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Appendix A: Corrections Regulations 2005

(N

(2)

3)

4)

(5)

65A

658
(n

(2)

Part 7
Prisoner treatment and welfare

Accommodation

Accommodation of male and female prisoners

Male and female prisoners must be detained—

(a) inseparate prisons; or

(b)  within the same prison in separate quarters that are secured by different
locking systems.

Where there is doubt about whether a prisoner is male or female, the chief

executive must determine whether the prisoner is a male or female prisoner for
the purpose of subclause (1).

If a prisoner supplies a copy of the prisoner’s birth certificate records the
prisoner’s sex as female or male, the determination under su (2) must be
made in accordance with that sex. X_

If a prisoner supplies a copy of the prisoner’s birth ce?ﬁfcate that records the
prisoner’s sex as indeterminate, or records no sex, hief executive must—
(a) undertake a review of the determination rpgac under subclause (2); and
(b) inform the prisoner that a review is beifig undertaken.

If a prisoner is not satisfied with the ination made under subclause (2),
the prisoner may make an application\br review under regulation 65B.

o

Regulation 65: replaced, on 10 February 2 (Qy regulation 4 of the Corrections Amendment Regu-
lations (No 2) 2013 (SR 2013/489). s{\\

O

Interpretation %)
In regulations 65B to 3&—-
nominated sex m@ the sex, whether male or female, nominated by a prison-
er
O
sentence ex& date has the same meaning as in section 4(1) of the Parole Act

2002 ,b%
se Qcmal offence means a sexual offence under Part 7 of the Crimes Act
1 t is punishable by a period of imprisonment of 7 years or more.

Regulation 65A: inserted, on 10 February 2014, by regulation 4 of the Corrections Amendment
Regulations (No 2) 2013 (SR 2013/489)

Prisoner may apply for review of determination as to sex

A prisoner may apply to the chief executive for a review of the determination
made under regulation 65(2).

However, a prisoner may not make an application under subclause (1) if the

prisoner—

(a) is serving a sentence of imprisonment for a serious sexual offence
against a person of the prisoner’s nominated sex; or

(b) is remanded in custody charged with, or awaiting sentence for, a serious
sexual offence against a person of the prisoner’s nominated sex; or

(c) has served a sentence of imprisonment for a serious sexual offence
against a person of the prisoner’s nominated sex, and the sentence expiry
date is 7 years or less before the date on which the application is made.
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(3) An application must state the prisoner’s nominated sex for the purpose of regu-
lation 65(1).
Regulation 65B: inserted, on 10 February 2014, by regulation 4 of the Corrections Amendment
Regulations (No 2) 2013 (SR 2013/489).

65C Review of determination as to sex

(1)  This regulation applies if—
(a) a prnisoner applies under regulation 65B for a review of a determination

made under regulation 65(2); or

(b)  the chief executive is required by regulation 65(4) to undertake a review
of the determination made under regulation 65(2).

(2) The chief executive must review the determination as soon as is reasonably

practicable and—

(a) confirm the original determination that the prisoner is a male or female
prisoner; or

(b) determine that the prisoner should be recognised as bei (}'thc opposite
sex to that originally determined. N

(3) In reviewing a determination, the chief executive mus%éu\{sidcr the following
matters: Q
(a) the prisoner’s nominated sex; and ,'QO

(b) any evidence provided by the prisoncr{b&t whether, and, if so, for how
long, the prisoner has lived as a pcg{é‘of the nominated sex; and

(c) any evidence provided by thc@&ner about whether the prisoner in-

tends to live permanently as n of the nominated sex; and
(d)  the advice of— Q
(1) a senior empl Qof the department who has responsibility for
custodial ;and
(i) a seni énployee of the department who has responsibility for
heal ices for prisoners; and

(111) % person that the chief executive considers has relevant
o)&enise; and

(e) {devioe from a medical practitioner who has seen the prisoner; and

(I'anny evidence provided by the prisoner about whether the prisoner has
undergone, or is undergoing, medical treatment to acquire a physical
conformation that accords with the gender identity of a person of the
nominated sex; and

(g) the safety and well-being of the prisoner; and

(h) the safety and well-being of other prisoners (of either sex) with whom
the prisoner may be accommodated; and

(i)  the security of the prison; and

() whether any determination could make it more likely that the prisoner

will be segregated from other prisoners in accordance with section 57 to
60 of the Act; and
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65D
(n

(2)

65E
(H

(2)

3)

(k) the likely effect of any determination on the prisoner’s rehabilitation, in-
cluding the prisoner’s access to special treatment programmes; and

(I)  any other matters raised by the prisoner.

Regulation 65C: inserted, on 10 February 2014, by regulation 4 of the Corrections Amendment

Regulations (No 2) 2013 (SK 2013/4%9).

Further review where birth certificate inconclusive

Where the chief executive has made a determination under regulation 65C(2)
in any case to which regulation 65C(1)(b) applies, a prisoner may apply to the
chief executive for a further review of the determination.

Regulation 65C applies with any necessary modifications to the further review.

Regulation 65D: nserted, on 10 February 2014, by regulation 4 of the Corrections Amendment
Regulations (No 2) 2013 (SR 2013/489).

Expiry of determination
A determination made under regulation 65(2) or 65C(2) in respect 0 iIsoner
applies until the date on which the prisoner is first released from follow-

ing the determination (excluding any temporary release from eustody or tem-
porary removal from prison under section 62 of the Act). ?S’

However, if the determination was made under regulat.i«eQSC(Z) following an
application for a review under regulation 65B, the cbﬁcxecutive must revoke
the determination if—

(a) the prisoner supplies a copy of the prSoner’s birth certificate and re-
quests to be recognised in accordance with the sex (if male or female)
recorded on the birth ceniﬁcate;,xt’)\

(b) the prisoner is charged with Egt}l\ous sexual offence against a person of
the same sex as the prisoncé,s nominated sex; or

(¢) the chief executive d%?ﬁncs, on reasonable grounds, that 1 or more of
the factors on whic determination was based have changed to such
an extent that the @¢fermination is no longer appropriate.

If the chief executiyérevokes a determination under subclause (2), the original
determination lied to the prisoner before the prisoner applied for a re-
view under tion 65B is reinstated.

chulmon%g‘uawd.m 10 February 2014, by regulation 4 of the Corrections Amendment Regu-
lations (No 2)2013 (SR 2013/489).
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Appendix C: Care of Children Act 2004

R Child’s welfare and best interests to be paramount

(1) The welfare and best interests of a child in his or her particular circumstances
must be the first and paramount consideration—

(a) in the administration and application of this Act, for example, in pro-
ceedings under this Act; and

(b) in any other proceedings involving the guardianship of, or the role of
providing day-to-day care for, or contact with, a child.

(2)  Any person considering the welfare and best interests of a child in his or her
particular circumstances—

(a) must take into account—

(i)  the principle that decisions affecting the child s be made and
implemented within a time frame that is ape{bp ate to the child’s
sense of time; and @)

(i)  the principles in section 5; and (\?\

(b) may take into account the conduct of the ’§90n who is seeking to have a
role in the upbringing of the child to @ xtent that that conduct is rele-
vant to the child’s welfare and bcsg\ieftrests.

(3) It must not be presumed that the w lfaﬁand best interests of a child (of any
age) require the child to be placedo'\ e day-to-day care of a particular person
because of that person’s gcndcré\'\\c’

(4)  This section does not— 2
(a)  limit section 6 or & or subpart 4 of Part 2; or

(b) prevent any \) from taking into account other matters relevant to the
child’s wel and best interests.
Section 4: replace@n 31 March 2014, by section 4 of the Care of Children Amendment Act (No 2)

2013 (2013 Nq%@

>
%
Q"

Q~
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5 Principles relating to child’s welfare and best interests
The principles relating to a child’s welfare and best interests are that—

(a) achild’s safety must be protected and, in particular, a child must be pro-
tected from all forms of violence (as defined in section 3(2) to (5) of the
Domestic Violence Act 1995) from all persons, including members of
the child’s family, family group, whanau, hapii, and iwi:

(b) a child’s care, development, and upbringing should be primarily the
responsibility of his or her parents and guardians:

(¢c) a child’s care, development, and upbringing should be facilitated by
ongoing consultation and co-operation between his or her parents, guard-
ians, and any other person having a role in his or her care under a parent-
ing or guardianship order:

(d) a child should have continuity in his or her care, development, and
upbringing:

(¢) a child should continue to have a relationship with &’of his or her
parents, and that a child’s relationship with his or he ily group, wha-
nau, hapii, or iwi should be preserved and strcn%hg}cd:

(f) a child’s identity (including. without limitatien,' his or her culture, lan-
guage, and religious denomination and pr;:b@éé) should be preserved and

strengthened.
Section 5: replaced, on 31 March 2014, by section 4{3& Care of Children Amendment Act (No 2)
2013 (2013 No 74).
2O
2
N\
S8

46A Consent for de facto relaticuship

(1) Achild aged 16 or 17 w@’wisbes to obtain consent for his or her de facto rela-
tionship must make &application to the Family Court for the consent of a
Family Court Judé\

(2) A Family Co@udge may, on an application of a child made under subsection
(1), consemgﬂ the de facto relationship only if the Judge is satisfied that—

(a) @%hild has made the application voluntarily, free of undue influence or
rcion; and
(b) the child understands the consequences of the application and wants the
Judge to consent to the de facto relationship; and

(c) the de facto relationship is in the child’s interests.

(3) In determining whether the de facto relationship is in the child’s interests, the
matters that the Judge must take into account include, without limitation,—

(a) the age and maturity of the child; and

(b) the child’s views; and

(c) any views of the child’s parents and guardians that can reasonably be
ascertained; and

(d) any other information available to the court relevant to the child’s appli-
cation.

Section 46A: replaced, on 14 August 2018, by section 20 of the Minors (Court Consent to Relation-
ships) Legislation Act 2018 (2018 No 22).
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From: 59(2)(3)
CAMERON, Michael (WELLHQO)

To: i

Subject: HPRM: FW: BDMRR Bill - Transgender prisoners:
Date: 01 August 2018 01:20:00 p.m.
Attachments: image003.png

image002.png

Note Mr Kerr called Neil again and there shouldn’t be any more emails pending.

s9(2)(a) Principal Custodial Adviser
s9(2)(a)

From: Cathy Nijman [mailto:Cathy.Nijman@dia.govt.nz]
Sent: 01 August 2018 12:33 p.m.
To: KENNEDY, Suzanne (WELLHO)

Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; 'Anne O'Driscoll'; SYMONDS, Richard
(WELLHO); s9(2)(a) BEALES, Neil (WELLHO)
Subject: RE: ill = Transgender Prisoners. el

Meeting cancelled because Suzanne has made it clear Corrections will not b<(ih"a position to
agree consequential amendments to the Corrections Regulations by COP temorrow.

s9(2)(h)

S

- | understand Corrections need to be careful, but were will not be any further
opportunity for Corrections to advise the Committee. Jig*Committee timetable requires the Bill
to be deliberated on next week. It must be reported\¥yack by Friday 10 August. We will proceed
with the proposed amendment to cl 110(4) of the/Bill to provide for the R-G’s ability to share
restricted sex information with individuals in £drrections’ custody

Happy to work with Corrections on nextsteps after the Bill is reported back, including any advice
for the Minister of Corrections and/gfk possible amendments to the Corrections Regulations.

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group
The Department of Internal Affairs Te Tari Taiwhenua

it Eau”s !quare ‘ !! !lpltea !treet ' !! Box 805, Wellington 6140, New Zealand | www.dia.govt.nz

newdialogo

From: Cathy Nijman
Sent: Wednesday, 1 August 2018 10:55 AM
To: KENNEDY, Suzanne (WELLHO)

Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; Anne O'Driscoll; SYMONDS, Richard (WELLHO);
M; s9(2)(a) BEALES, Neil (WELLHO)
ubject: RE. il = Transgender PriSoners. Ml

Hi Suzanne,



Neil has nominated you as the first point of contact.

s9(2)(g)(i) . The upshot is the Committee want

DIA and Corrections to work together on consequential amendments to the Bill and the
Corrections Regulations (which would be included as a consequential amendment in Schedule
3). The aim is address potential prisoner safety concerns associated with any easing in the ability
of transgender individuals to update the nominated sex on their birth certificate. The good and
bad news is we need to agree on what to do and how to do it by COB tomorrow at the latest, so
Parliamentary Counsel can be instructed to make the necessary changes. The Committee is due
to deliberate on the Bill next Wednesday so the final deliberation version needs to be with the
Committee by midday Monday.

Briefly, the changes proposed (or rather the effect that needs to be achieved) are:

e Anamendment to cl 110(4) of the Bill, to allow the Registrar-General to share restricted sex
information (about a change of nominated sex) with Corrections (and we)mdy need to
include NZ Police) so Corrections have access to all the information they-heed to carry out
prisoner safety assessments, etc. Currently, cl 110(4) provides the®egistrar-General can
share restricted sex information with government agencies that Have an interest in ensuring
an individual doesn’t have more than one identity (this is thelourrent law, too).

e A consequential amendment to the Corrections Regulatiofis so 65 (3)—prisoner placement
determined by the sex on their birth certificate—is, inseffect, trumped by 65B(2), which
currently prohibits those convicted of serious sexuatoffences from making an application.

Given the extremely short timeframe, | think thebest way to achieve the desired outcome is for
Corrections to take today to think about thé changes it thinks need to be made to the
regulations so the 65B(2) criteria effectivéily override 65(3). We should then meet tomorrow,
together with Parliamentary Counselgo-agree on the consequential amendments. PCO can then
draft on Friday (may be; sorry Anngas.

I am going to send a meetinginvite for tomorrow afternoon. However, if Corrections wants to
host/propose an alternative time, please let me know ASAP.

Please give me a‘eail if you have any questions.
Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

59(2)(a)

St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz.
newdialogo

From: BEALES, Neil (WELLHO) [mailto:XXXX.XXXXXX@XXXXXXXXXXX. XXXX. XX 1




Sent: Wednesday, 1 August 2018 8:53 AM
To: Cathy Nijman
Cc: DONALDSON,

Bronwyn (WELLHO); Hayden Kerr; Anne O'Driscoll; Rachel Groves; SYMONDS,
Richard (WELLHO); KENNEDY, Suzanne (WELLHO); SJAIE)
!u!;eci: !! !LMRR Bill - Transgender prisoners:

Thank you Cathy

It is not my intention to contradict Government policy, however | have been asked a question and
have a responsibility to respond accurately and appropriately from an operational perspective. As
stated, in broad terms we are supportive of the proposal, however there is a risk that we need to
explore in more detail in regards to the current processes/regulations that makes someone who
identifies as transgender in prison but ineligible to apply due to current/previous convictions.

Regards
Neil

Neil Beales | Chief Custodial Officer |
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

s9(2)(a) || XXX XXXXXX @ XXXBEHKXXXK . XXXX. XX

From: Cathy Nijman [mailto:XXXXX.XXXXXXEXXX.XXXX.XX]

Sent: 01 August 2018 8:04 a.m.

To: BEALES, Neil (WELLHO)

Cc: DONALDSON, Bronwyn (WELI*Q); Hayden Kerr; Anne O'Driscoll; Rachel Groves; SYMONDS,

Richard (WELLHO);FW
Subject: RE: BDM il - Transgender prlsoners:
Hi Neil,

It occurred to me last night after my previous email that you may not be aware that the decision
to replace the Family Court declaration to change the nominated sex on a birth certificate with a
statutory declaration process is not a Department of Internal Affairs’ (or Minister of Internal

Affairs’) recommendation. Rather, it is an agreed Government position that reflects the current

Government’s policy. It was confirmed at Cabinet on 28 May 2018. SEAI®]0]
I ' /o5 3 COpy O the pager that
was circulated to Ministers FYI; this includes details of the new process to update birth
certificates, which is now reflected in the Bill (also attached). SIGIC)N0)

As discussed yesterday, the BDMRR Bill (which re-enacts the 1995 Act) was introduced on 10
August 2017. The GA Committee report on the Hamblett Petition was tabled on 11 August. The
Government response was tabled on 15 February 2018, part way through the select committee
process on the Bill. The select committee timetable meant there was no opportunity to go



through the usual policy process to formally confirm the Government position (ie, drafting a
Cabinet paper, full agency consultation, etc) so the Minister IA circulated the attached paper to
her Cabinet colleagues and took an oral item to Cabinet on 28 May 2018. But we did consult
some agencies (including Corrections) on a confidential “need to know” basis. The resulting
Cabinet decision is the Government position reflected in the Departmental Report. We did
receive a query from the Minister of Police’s office, but nothing from Corrections. And some
further background —the GA Committee sought an extension of the Bill's report back date so we
could get that agreed Government position. The current Committee chair, Brett Hudson, was the
Deputy Chair of the previous GA Committee when it presented its unanimous report in favour of
the Hamblett Petition.

| think we agree the theoretical risk of a gang member or bank robber looking to “game the
system” to get placed in a women’s prison can be discounted. Nevertheless, the Committee is
interested in whether Corrections can ensure all prisoners’ safety under a statutory declaration
process to update a birth certificate. It appears that the answer to that question is “Yes” even if
it has the potential to give rise to other concerns (eg, complaint about discrimiriatory treatment,
eg, segregation of trans-prisoners currently ineligible for a review of theiriiacement because of
past offending). But presumably trans-prisoners unhappy with their placement could already
complain to the relevant authorities? Yes? No?

We understand Corrections may have some residual concern$Owhich DIA is happy to work on
with you.

Hoping to see you before the meeting to discuss.
Regards.

Cathy N.

Cathy Nijman | Senior Policy(Analyst | Policy Group
The Department of Intergai-Affairs Te Tari Taiwhenua
SEIAIEY -0

St Paul's Square | 45:Ripitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: Cathy Nijman
Sent: Tuesday, 31 July 2018 4:44 PM

To: 'BEALES, Neil (WELLHO)'; 'SYMONDS, Richard (WELLHO)';W
Cc: 'DONALDSON, Bronwyn (WELLHO)'; Hayden Kerr; ‘Anne O'Driscoll’; Rachel Groves

Subject: RE: BDMRR Bill - Transgender prisoners:

Hi all,

Further to our earlier conversation, | think we are in agreement that prisoner safety is a key
consideration. | understand that Corrections’ policy (based on the 2005 Regulations) would
allow a transgender prisoner transferred to a prison that accords with their self-identified gender



identity/nominated sex on their birth certificate to be subject to restrictions (eg, segregation) if
there was concern about other prisoners’ safety. However, Corrections is concerned imposing
such restrictions could expose Corrections to complaints to, eg, the Ombudsman or the Human
Rights Commission. However, it would seem a restriction based on an objective risk assessment
could be defended in the event it was challenged.

| thought it would be interesting to see how other jurisdictions deal with the potential risk posed
by the 0.01% compared with the rights of the 99.9%. Malta (which has a similar self-
identification process, and which was posited as a model to follow by Allyson Hamblett and the
GA Committee in its report on Ms Hamblett’s petition) has a prisoner placement policy similar to
NZ’s including, eg, “accommodation separate from other prisoners”. And the UK policy notes
(see p 9 of the House of Commons paper):

“Allowing transgender offenders to experience the system in the gender in which they identify
will, in the great majority of cases, represent the most humane and safest way to act. We believe
it will also assist successful rehabilitation. In the minority of cases where thatis not possible, the
reasons for departing from this starting presumption must be clear, expligit-dnd made known to
the person they affect, especially when it involves assigning someone téha male or female prison.
The majority of such cases are likely to concern transgender people ¢gnvicted of serious
offences, where both public protection and the best interests of e person themselves may not
be compatible with the general presumption described abovepttowever, this will not be true of
all transgender serious offenders and it is important that @oiicy for the majority should not be
founded upon the highly complex considerations raiséd by a minority.” (Emphasis added)

Perhaps we could meet at, say, 9.00 am before tha meeting to ensure we are on the same page
in focusing on prisoner safety.

Regards.

Cathy N.

Cathy Nijman | Senior Poiicy Analyst | Policy Group

The Department of snternal Affairs Te Tari Taiwhenua

EIAE) -

St Paul's Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: Cathy Nijman
Sent: Tuesday, 31 July 2018 3:00 PM

To: 'BEALES, Neil (WELLHO)'; 'SYMONDS, Richard (WELLHO)';w
Cc: 'DONALDSON, Bronwyn (WELLHO)'; Hayden Kerr; ‘Anne O'Drisco

Subject: RE: BDMRR Bill - Transgender prisoners:

Hi Neil,

As discussed, | attach DIA’s briefings to the Government Administration Committee on Petition
2014/86 of Allyson Hamblett and the Government response.



In practice, the Family Court largely follows a “self-identification” model. As the briefings note,
there is no minimum level of medical treatment, and no requirement for some (or any) surgery.

I also attach a copy of the email correspondence relating to the consultation with Corrections on
the relevant section in the Departmental Report. This part of the report was drafted following a
submitter raising concerns about. | had a conversation with
-, who subsequently confirmed Corrections could not confirm (for privacy reasons) where
the offender was housed. | subsequently drafted the “generic” advice for the report (based on

Corrections’ policy), which SJ€3IE confirmed was accurate.
It would be useful to talk again before the meeting tomorrow.
Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellington 6149;.:New Zealand | www.dia.govt.nz
newdialogo

From: Cathy Nijman
Sent: Monday, 30 July 2018 4:19 PM
To: 'BEALES, Neil (WELLHO)'; SYMONDS, \Richard (WELLHO);

Cc: DONALDSON, Bronwyn (WELLHQY\Hayden Kerr; 'Anne O irlscoii

Subject: RE: BDMRR Bill - Transgenser prisoners:

Hi all,

Just to confirm the Gea¥kernance & Administration Committee will be meeting in Room 2, Bowen
House, on Wedn@esaay.

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

59(2)(a)

St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz.
newdialogo

From: BEALES, Neil (WELLHO) [mailto:XXXX.XXXXXX@XXXXXXXXXXX. XXXX. XX 1




Sent: Monday, 30 July 2018 3:57 PM

To: Cathy Nijman; SYMONDS, Richard (WELLHO); SEIBIE)

Cc: DONALDSON, Bronwyn (WELLHO)
Subject: RE: BDMRR Bill - Transgender prisoners:

Hi Cathy
SEIAIEY , Principal Custodial Advisor in my team will be joining me as well.

Kind regards
Neil

Neil Beales | Chief Custodial Officer |
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

SEIAIEY | XXXXXXXXXX @ XXXXXXXXXXX XXXX XX

From: Cathy Nijman [mailto:XXXXX.XXXXXX@XXX.XXXX.XX]
Sent: 30 July 2018 3:25 p.m.
To: SYMONDS, Richard (WELLHO)

Cc: BEALES, Neil (WELLHO); DONALDSON, Bronwyn (WERLHO
Subject: RE: BDMRR Bill - Transgender prisoners: O cope

Thanks, Richard. Much appreciated.

I'll let the Committee clerk know. Still*de'room allocated for the meeting, but as advised on
Friday. It will be at 9.30am in Parliawgnt House.

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul's Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: SYMONDS, Richard (WELLHO) [mailto:XXXXXXX. XXXXXXX (@ XXXXXXXXXXX . XXXX XX 1
Sent: Monday, 30 July 2018 3:22 PM
To: Cathy Nijman

Cc: BEALES, Neil (WELLHO); DONALDSON, Bronwyn (WELLHO
Subject: RE: BDMRR Bill - Transgender prisoners 3uCIEEE

| apologise for the delay in responding.



| have been advised that both Neil Beales, Chief Custodial Officer and Bronwyn
Donaldson, Director Offender Health, will attend the meeting.

Richard Symonds | Manager Custodial Practice |
s9(2)(a)

From: Cathy Nijman [mailto:XXXXX.XXXXXX@XXX.XXXX.XX]

Sent: 30 July 2018 3:13 p.m.

To: SYMONDS, Richard (WELLHO)

Subject: RE: BDMRR Bill - Transgender prisoners:

Hi Richard —any update on whether Neil Beales will be available to attend the select committee
on Wdenesday?

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

SEIAIEY

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellington 6143, New Zealand | www.dia.govt.nz
newdialogo

From: Cathy Nijman

Sent: Friday, 27 July 2018 11:53 AM

To: 'SYMONDS, Richard (WELLHO)'

Subject: RE: BDMRR Bill - Transgeridier prisoners:

Thanks, Richard

Monday is fine to confirm — the letter doesn’t have to go to the Committee until Monday pm. I'll
forward a copy técorrections at the same time.

FYl: The Committee Clerk has confirmed the meeting time will be 9.30 on Wednesday 1 August.
Room not yet know, but will be in Parliament House.

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

SEIAIEY)

St Paul's Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz



Please give me a call if you have any questions.

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: BEALES, Neil (WELLHO) [mailto:XXXX. XXXXXX@XXXXXXXXXXX.XXXX.XX]

Sent: Wednesday, 1 August 2018 8:53 AM

To: Cathy Nijman

Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; Anne O'Driscoll; Rasivel Groves; SYMONDS,

Richard iWELLHO); WALKER, Megan (WELLHO); KENNEDY, Suzanne ANVELLHO); SEIGIEY

ubject: RE: BDMRR Bill - Transgender prisoners:
Thank you Cathy

It is not my intention to contradict Government policy;Xiowever | have been asked a question and
have a responsibility to respond accurately and appropriately from an operational perspective. As
stated, in broad terms we are supportive of the-i>roposal, however there is a risk that we need to
explore in more detail in regards to the curreni-processes/regulations that makes someone who
identifies as transgender in prison but ingligible to apply due to current/previous convictions.

Regards
Neil

s9(2)(a) | XXXXXXXXXX(@XXXXXXXXXKX XXXX. XX

Out of Scope







The information in this message is
the property of the New Zealand Department of Corrections. It is intended only for
the person or entity to which it is addressed and may contain privileged or in
confidence material. Any review, storage, copying, editing, summarising,
transmission, retransmission, dissemination or other use of, by any means, in




whole or part, or taking any action in reliance upon, this information by persons or
entities other than intended recipient are prohibited. If you received this in error,
please contact the sender and delete the material from all computers.

Confidentiality Notice: This email may contain information that is confidential or legally
privileged. If you have received it by mistake, please:

(a) reply promptly to that effect, and remove this email and the reply from your system; (b) do not
act on this email in any other way. Thank you.



From: KENNEDY, Suzanne (WELLHO)

To: SENIOR, Derek (WFI1HO); JONES, Robert (WFLIHO); SeIPAIEY] BEALFES, Neil (WELIHO)
Cc: EIELD, Jo (WELLHQ)
Subject: HPRM: Fwd: BDMRR Bill - Transgender prisoners:
Date: 04 October 2018 12:39:23 p.m.
Attachments: image001.png
image009.png
image012.png

4877820 Advice re implications of the BDMRR Bill. DOCX

can we meet urgently to discuss preparing a min briefing

Sent from Samsung tablet.

From: Cathy Nijman [mailto:Cathy.Nijman@dia.govt.nz]
Sent: Monday, 1 October 2018 14:38
To: KENNEDY, Suzanne (WELLHO)

ATKINSON, Beith (WELLHO); ELKIN, Katie (WELLHO); B#)

ubject: RE: BDMRR Bill - Transgender prisoners
Importance: High

Suzanne,

Could you please advise as a matter of urgency whether SEIBIQ)) has been



received, and, if so, if Corrections is in a position to discuss next steps. Minister Martin is to
meet with the Deputy PM on 16 October to discuss.

Regards.
Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govi.nz
newdialogo

From: Cathy Nijman

Sent: Thursday, 30 August 2018 10:22 AM

To: 'CAMERON, Michael (WELLHO)'
: ATKINSON, Beith (WELLHO); ELKIN, Katie (WELLHO);

LLHO); Anne O'Driscoll

gender prisoners: SEELITE

, Suzanne
ubject: RE: BDMRR Bill - Trans

FYI: Finalised briefing.
Thanks for your input at such short notice.
Regards.

Cathy N.

Cathy Nijman | Senior Policy Anglyst | Policy Group
The Department of Internal Afiairs Te Tari Taiwhenua
s9(2)(a) o
t Paul's Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo
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From: Cathy Nijman [mailto:XXXXX.XXXXXX@XXX.XXXX.XX]

Sent: 28 August 2018 4:33 p.m.
To:
Cc: , Suzanne 0); Anne O'Driscoll

Subject: RE: BDMRR Bill - Transgender prisoners:
Importance: High

Hi @)
SEIAIEY could you please urgently review the attéched 2-page (No 2) briefing to the

Minister IA to confirm | have correctly represented Corrections’ position (and operational policy,
as outlined in the POM).

Happy to discuss if you have any questions, buisa-teply by COB tomorrow would be appreciated
as the briefing is due on Thursday.

Thanks and regards.
Cathy N.

Cathy Nijman | Senior Paiizy Analyst | Policy Group

The Department of Intérnal Affairs Te Tari Taiwhenua

SEIAIEY O ‘e

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: Cathy Nijman

Sent: Monday, 27 August 2018 1:58 PM

To: 'KENNEDY, Suzanne (WELLHO)'

Subject: RE: BDMRR Bill - Transgender prisoners:

Hi Suzanne,

Attached FYI, in confidence, is a copy of a briefing the Minister IA requested on the transgender
prisoner issue.



s9(2)(h)

Regards.
Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govi.nz
newdialogo

From: KENNEDY, Suzanne (WELLHO) [mailto:Suzanne.KENNEDY @corrections.cioviinz]

Sent: Wednesday, 8 August 2018 12:04 PM

To: Cathy Nijman

Cc: DONALDSON, Bronwyn (WELLHOQ); Hayden Kerr; Anne O'Driscoll; SYMONDS, Richard (WELLHO);
BEALES; Neil (WELLHO); ELKIN, Katie

Ichae i9as9(2)(a)
Subject: RE BDMRR Bill - Transgender priSOners: Sl

Hi Cathy

Thank you for your email. BPIQ) LAY
\/
00O o |

Thanks Suzanne

Suzanne Kennedy | Chief;P@licy Adviser

59(2 suzanne. kennedv@correctlons govt.nz

From: Cathy Nijman [mailto:Cathy.Nijman@dia.govt.nz]
Sent: 08 August 2018 10:43 a.m.
To: KENNEDY, Suzanne (WELLHO)

; SYMONDS, Richard (WELLHO);
S, Neil (WELLHO); ELKIN, Katie

Out of scope

Subject: RE BDMRR B|II - Transgender p;lsone

rs:

Hi Suzanne,

Just a quick update on this morning’s select committee meeting.

s9(2)(g)(i)



(the main focus of the last two
supplementary briefings) and what, if anything, Corrections needs to do to change its 2005
Regulations concerning placement of transgender prisoners. To that end, the Committee has
asked for a further briefing from the DIA when Corrections has made a decision about what, if
anything needs to be done, and when that could happen. Technically, the briefing won’t be
related to the BDMRR Bill, as that item of business will be closed. But the Committee can ask for
a briefing as a separate item of business.

Please let me know if you have any questions.
Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellingto ‘6140, New Zealand | www.dia.govi.nz
newdialogo

From: Cathy Nijman

Sent: Thursday, 2 August 2018 9:32%&M
To: 'KENNEDY, Suzanne (WELLHQ):
Cc: DONALDSON, Bronwyn WELLHO : Hayden Kerr; Anne O'Driscoll; SYMONDS, Richard (WELLHO);

BEALES, Neil (WELLHO); ELKIN, Katie

. Ia*ae gs9(2)(a)
Subject: RE BDMRR Bili- Transgender prlsoners Out of scope

Hi Suzanne,

Further to our conversation yesterday, | attach a copy of the letter responding to the
Committee’s questions/instructions for your info. If you have any comment about the part
relating to the to-be-completed work on the Corrections regulations, could you please get back
to me by midday today. We have to send the advice to the Committee tomorrow.

I’'m happy to review/comment on your SE3IQ)) to ensure we are on the same
page about how best to respond to the issues the Committee raised concerning the Corrections
Regulations.

Regards.

Cathy N.















From: KENNEDY, Suzanne (WELLHO)

To: SENIOR, Derek (WELLHO); JONES, Robert (WELLHO); SSTEIE] BEALES, Neil
(WELLHO); CAMERON, Michael (WELLHO)

Subject: HPRM: FW: BDMRR Bill - Transgender prisoners:

Date: 05 October 2018 10:57:49 a.m.

Attachments: image001.png
UK Parliament - House of Commons Briefing Paper - Transgender Prisoners (September 2018).pdf
image007.png
image012.png

fyi

From: Cathy Nijman [mailto:XXXXX.XXXXXX@XXX.XXXX.XX]

Sent: 05 October 2018 10:55 a.m.

To: KENNEDY, Suzanne (WELLHO)

Cc: Rachel Groves; Hayden Kerr; Raj Krishnan

Subject: RE: BDMRR Bill - Transgender prisoners:

Yes, thanks— have you seen this? Hot off the press from the UK House of Commons — two-yearly
update on placement of transgender prisoners.

Ms White’s offending involved what NZ would class as indecent assaults,which is not to
minimise the impact on the victims.

The problem in this case was the UK Prisons Service didn’t foliow its own rules an assessing a
prisoner’s risk before transferring them to a prison based&n their asserted gender identity. For
completeness, | note Ms White had not (has not) takemany steps (beginning with obtaining a
Gender recognition Certificate) to update her birthstecord.

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a) Q&

St Paul’'s Square | 45 Pipiica Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
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From: KENNEDY, Suzanne (WELLHO) [mailto:XXXXXXX.XXXXXXX@XXXXXXXXXXX. XXXX.XX]
Sent: Friday, 5 October 2018 10:20 AM

To: Cathy Nijman

Subject: RE: BDMRR Bill - Transgender prisoners:

Hi Cathy

Thanks for your email. Have you seen this article?

reignite-debate-over-transgender-inmates-karen-white









The Department of Internal Affairs Te Tari Taiwhenua
s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govi.nz
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From: Cathy Nijman

Sent: Thursday, 30 August 2018 10:22 AM

To: 'CAMERON, Michael (WELLHO)'

Cc: ATKINSON, Beith (WELLHO); ELKIN, Katie (WELLHO);
, Suzanne LLHO); Anne O'Driscoll

ubject: RE: BDMRR Bill - Transgender prisoners:

FYI: Finalised briefing.

Thanks for your input at such short notice.
Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group
The Department of Internal Affairs Te Tari Taiwhenua

ét Eau|;s !quare !! !lpltea !treet !! Box 805, Wellington 6140, New Zealand | www.dia.govt.nz

newdialogo




From: Cathy Nijman [mailto:XXXXX.XXXXXX@ XXX.XXXX.XX]

Sent: 28 August 2018 4:33 p.m.
To:
Cc: , ouzanne 0);

E!E!EB! ! M!!!!I s9(2)(a)
Subject: RE: BDMRR Bill - Transgender prisoners: SaCIEEe

Importance: High

-

SEIAIEY could you please urgently review the attached 2-page (No 2) briefing to the
Minister IA to confirm | have correctly represented Corrections’ position (and operational policy,

as outlined in the POM).

Happy to discuss if you have any questions, but a reply by COB tomorrow viotdd be appreciated
as the briefing is due on Thursday.

Thanks and regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group

The Department of Internal Affairs Te Tari Taiwhefita

s9(2)(a)

St Paul’'s Square | 45 Pipitea Street | PO Box885, Wellington 6140, New Zealand | www.dia.govt.nz
newdialogo

From: Cathy Nijman

Sent: Monday, 27 August’2018 1:58 PM

To: 'KENNEDY, Suzasie (WELLHO)'

Subject: RE: BDi#RR Bill - Transgender prisoners:

Hi Suzanne,

Attached FYI, in confidence, is a copy of a briefing the Minister IA requested on the transgender
prisoner issue.

59(2)(n)
N

Regards.

Cathy N.

Cathy Nijman | Senior Policy Analyst | Policy Group
The Department of Internal Affairs Te Tari Taiwhenua
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Transgender Prisoners

Summary

In November 2016, the National Offender Management Service (NOMS) published a revised
policy on transgender prisoners.! NOMS had initiated a review of the issue early in 2015.
However, late in 2015 its scope was broadened following the deaths of two transgender
inmates, and another case where a transgender woman was first sent to a male prison, but
was later transferred to a women'’s prison after a public petition.

2011 policy guidelines for England and Wales had stated that prisoners should normally be
located in the prison estate of their gender as recognised by UK law. For transgender
prisoners, a Gender Recognition Certificate (GRC) would normally be necessary before a
person could be placed in a prison corresponding to their acquired gender. However there was
some flexibility for trans prisoners who were “sufficiently advanced in the gender
reassignment process”.

The Women and Equalities Committee looked at the issue of transgender piysoners as part of
their wider report on Transgender Equality, published in January 2016..The Committee said
there was a “clear risk of harm” where trans prisoners are not locat&gtin a prison “appropriate
to their acquired/affirmed gender”.

The Government published a report on their policy review inflovember 2016 which
acknowledged that the treatment of transgender people i1 the criminal justice system had not
kept pace with wider social views. Whilst earlier 2011 guidelines had emphasised the role of
GRCs and medical interventions, the report noted-that many transgender people successfully
lived their lives without these. The new policy neé¢ded to “take as its starting presumption a
wish to respect someone in the gender in whicih they identify”.

The new policy guidelines, Prison ServicesInstruction 17/2016 state that “all transgender
prisoners (irrespective of prison locaticn) must be allowed to express the gender with which
they identify”. Such prisoners must,be asked their view of the part of the prison estate that
reflects this; however a decisiorto locate them in a prison which does not accord with their
legal gender can only be made‘following a Transgender Case Board. Those who wish to be
placed in a prison locatio2’which is not consistent with their legally recognised gender must
provide evidence of liv}ing in the gender with which they identify. Assessments will be made
on a case by case b3sis.

Also in November 2016, the Ministry of Justice published the first official statistics on
transgender prisoners. A data collection exercise in March/April 2016 showed that there were
70 transgender prisoners in 33 of the 123 public and private prisons in England and Wales.

A Ministry of Justice report published in November 2017 said there were 125 transgender
prisoners in England and Wales who had had a local transgender case board when data was
collected in March/April 2017. 47 of the prisons in England and Wales said that they had 1 or
more transgender prisoners.

In Scotland, policy guidelines state that the social gender in which the prisoner is living should
be fully respected, regardless of whether or not they have a GRC.

The Northern Ireland Prison Service has no recent record of any prisoners who have self-
identified as transgender. Their needs would be considered on a case by case basis, to include
arrangements for where they would be accommodated and how they would engage in the
prison regime.

1 On 1 April 2017 NOMS became Her Majesty’s Prison and Probation Service (HMPPS)
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1. The law

1.1 The Equality Act 2010

Section 149 of the Equality Act 2010 creates a duty for public authorities to
have due regard, in the exercise of their functions, to the need to:

° eliminate discrimination, harassment, victimisation and other
prohibited conduct

° advance equality of opportunity between people who share a
“protected characteristic” and those who do not

° and foster good relations between people who share a “protected

characteristic” and those who do not.

Protected characteristics are listed in section 4 and include sex, sexual
orientation and gender reassignment. 2 The Equality and Human Rights
Commission has published resources on the Public Sector Equality Duty
under the Equality Act 2010.

1.2 Gender Recognition Act 2004

Under the Gender Recognition Act 2004, people across thé UK may apply to
the Gender Recognition Panel for legal recognition of étielr acquired
gender.® Applicants who fulfil the legal requirements-will receive a full
Gender Recognition Certificate (GRC). There arevarious routes to this (see
Apply for a Gender Recognition Certificate oithe Gov.UK website) but
essentially the certificates are mainly giveir.on the basis of having (or having
had) gender dysphoria and living in the-acquired gender; it is not necessary
to have had surgery or hormone therapy.

Not all transgender people whe-iive in the gender they identify with will
have obtained this legal recognition. Many transgender people spend years
without a GRC.*

2 The following characteristics are protected characteristics—age; disability; gender
reassignment; marriage and civil partnership; pregnancy and maternity; race; religion or
belief; sex; sexual orientation

3 Commons Library Research Paper 04/15 Gender Recognition Bill [HL] (17 February 2004)
discusses the Bill that became the Act.

4 Michelle O’Toole, “Ministry of Justice declines to intervene after trans woman sent to
male prison”, Pink News, 27 October 2015

Gender
reassignment is a
“protected
characteristic”
under the Equality
Act 2010

People can apply for
a Gender
Recognition
Certificate. However
not all transgender
people do this.




Transgender Prisoners

2. Transgender prisoners in England
and Wales

2.1 How many transgender people are in prison?

Until recently there were no official statistics on the number of transgender
prisoners. In November 2016, however, the Ministry of Justice published
the results of a data collection exercise conducted in March/April 2016.> At
this time there were 70 reported transgender prisoners held in 33 prisons in
England and Wales.

The Ministry of Justice now provides an annual estimate of the number of
transgender prisoners. The November 2017 report states that a data
collection exercise in March/ April 2017 found there were 125 prisoners
currently living in, or presenting in, a gender different to their sex assigned
at birth and who have had a local transgender case board. 47 of the 124
public and private prisons (38%) in England and Wales said that theyhad 1
or more transgender prisoners.® The Ministry of Justice report sa¥s that
these estimated figures are likely to underestimate the true nuniper of
transgender prisoners, noting that there may be some tran§gender
prisoners who have not declared that they are transgendzr or had a local
transgender case board, and some who have a Gendér\Recognition
Certificate.

2.2 2011 policy guidance

Prison Service Instruction on Care and@ianagement of Transsexual
Prisoners (PSI 07/2011) said that inmost cases, prisoners must be located
according to their gender as recagnised by UK law. So, generally, it was
necessary for a transgender prisoner to have a GRC to be accommodated in
a prison of their acquired,genhder. However, the guidance allowed for
discretion. Even if the 5w did not yet recognise the trans-prisoner’s
acquired gender, théwcould be placed in the estate of that gender if they
were “sufficientiy-sdvanced in the gender reassignment process”.

The guidance also provided that:

° prisoners wishing to undergo gender reassignment had to be allowed
to live permanently in their preferred gender, including access to
clothes and make up;

. a change of name which is genuine and permanent must be allowed.

If a transgender prisoner did not have a GRC, there would have to be a case
conference.

> Ministry of Justice Prisoner transgender statistics: March to April 2016, 9 November 2016

6 Ministry of Justice, Statistics Bulletin: National Offender Management Service Annual
Offender Equalities Report 2016/17, 30 November 2017

A Ministry of Justice
report says that in
March/April 2017
there were 125
transgender
prisonersin 47
prisons in England
and Wales

The 2011 guidance
said that most
prisoners should be
located according to
their legally
recognised gender,
but it allowed for
some flexibility.
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2.3 Cases reported in the media in 2015

In October 2015, the media reported the case of Tara Hudson, a
transgender woman who was at first sent to Bristol, a male prison, but,
after a public petition and remarks from the judge at her appeal against
sentence, was later transferred to a women’s prison.” It was later reported
that Ms Hudson had been released early.®

Cat Smith asked the then prisons minister Andrew Selous why it had taken
so long to transfer Ms Hudson to a women'’s prison. In reply, he declined to
discuss Ms Hudson’s case in detail but referred to NOMS’s commitment to
equality and diversity and the room for discretion in the policy guidelines:

| cannot comment on the details of Ms Hudson’s case, but | can
assure the House that she is being held in an appropriate
environment and is receiving the care that she needs for legal
reasons. The National Offender Management Service incorporates
equality and diversity in everything that it does and treats offenders
with decency and respect. The guidelines allow some room for
discretion in such cases, and senior prison management review the
circumstances in the light of medical and other expert opinion te
ensure that we get these issues right. More generally, prisongissvho
are in transition to their acquired gender are entitled to live'in that
gender.®

Not long after this, the media reported the case of Vi¢ky Thompson, a
transgender woman who had been found dead in-\eeds (Armley) prison.®
In December 2015, it was reported that a trarisgender woman, Joanne
Latham, had been found unresponsive andad subsequently died at
Woodhill prison’s Close Supervision Centre.!!

All deaths in prison custody are investigated by the Prisons and Probation
Ombudsman

2.4 Review of policy guidance

In November 2015, Cafeiine Dinenage, then a junior justice minister,
reiterated the existing policy and confirmed that it was under review:

Prisoners are normally placed according to their legally recognised
gender. However, the guidelines allow room for discretion and senior
prison staff will review the circumstances of every case in
consultation with medical and other experts in order to protect the
physical and emotional wellbeing of the person concerned along with
the safety and wellbeing of other prisoners.

A review of the current policy on transgender and transsexual
prisoners began earlier this year and revised policy guidance will be
issued to reflect NOMS' responsibilities to transgender offenders in

7 “Transgender woman Tara Hudson moved to female prison”, BBC News, 30 October
2015

8 Michelle O’Toole, “Trans woman sent to men’s prison secures early release”, Pink News,
30 November 2015

°  HC Deb 4 November 2015 c872

10 “Transgender woman Vicky Thompson found dead at Armley jail”, BBC News, 19
November 2015

11 Eric Allison and Helen Pidd, “Second transgender prisoner found dead in male jail”,
Guardian, 1 December 2015

Two transgender
prisoners died in
2015; a third was the
subject of a public
protection which
resulted in her being
transferred from a
male to a female
prison.
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the community as well as in custody. The intention is to implement
the guidance early in the New Year.!?

On 8 December 2015, the Ministry of Justice announced that the review’s
scope had been widened.®® It would work to ensure that the care and
management of transgender prisoners was fit for purpose and a balance
was struck between the needs of the individual, managing risk and
safeguarding all prisoners:

The Review will develop recommendations for a revised approach to
cover the future shape of prison and probation services for
transgender prisoners and offenders in the community. It will also
consider the approach for transgender offenders in the youth justice
system.

It will include exploring the current case conference procedures, and
make recommendations about revisions to PSI 7/2011.*

Answering a Question in the Commons, Caroline Dinenage said that the
management and care of transgender prisoners was “complex”:

We take every death in custody very seriously. The management antl
care of transgender people in prison is complex, and the Goverpfient
take it very seriously.?®

2.5 The Women and Equalities Commiitee

The Women and Equalities Committee Committee.published a report on
Transgender Equality in January 2016.%° Paragrapts 300-321 covered
prisons and probation. It noted the Prison R&farm Trust’s description of the
2011 guidance as a “significant achievemeizt” but said they had heard
evidence of “significant inconsistencyifisthe actual application of the
Instruction.”?’

The Committee argued that thére'was a “clear risk or harm” where trans
prisoners are not located irna prison “appropriate to their acquired
gender”.'® It also said th&tholding trans prisoners in “solitary confinement”
was not fair or approrriate:

320. Whilethe'safety and welfare of all offenders is paramount,
caring for and managing trans offenders appropriately is crucial.
There is a clear risk of harm (including violence, sexual assault, self-
harming and suicide) where trans prisoners are not located in a
prison or other setting appropriate to their acquired / affirmed
gender. Neither is it fair or appropriate for them to end up in solitary
confinement solely as a result of their trans status.

321. We welcome the revision of the Prison Service Instruction on
Care and Management of Transsexual Prisoners to make it more
flexible and to extend it to prisoners on remand and offenders in
statutory contact with the National Probation Service. The Ministry

12 pQ 14703 Prisoners: Gender Recognition, 9 November 2015

13 HC Deb 8 December 2015 c 858

14 Ministry of Justice, Review of care and management of transqgender offenders: Terms of
Reference, 8 December 2015

15 HC Deb 8 December 2015 ¢ 858

16 Women and Equalities Committee, Transgender Equality HC 390 2016-16,
14 January 2016

7 |bid, paragraph 306

18 |bid, page 67

The scope of an
ongoing
Government review
was broadened
following the cases
reported in the
media.
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there was a “clear
risk of harm” where
a trans-prisoner was
not located in a
prison appropriate
to their acquired
gender.
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of Justice, National Offender Management Service and National
Probation Service must urgently clarify what the situation is
pending the publication of the new Instruction. When the new
Instruction is published, they must ensure that staff are trained on it
and that its implementation is monitored

2.6 The new approach

Response to the Women and Equalities Committee
The Government’s response to the Committee’s report indicated a shift of
policy: ¥

A Ministry of Justice review of the care and management of
transgender offenders was announced on 8 December 2015. The
review concluded that treating offenders in the gender which they
identify with is the most effective starting point for safety and
reducing reoffending, where an assessment of all known risks can be
considered alongside the offender’s views.

Currently, if someone is living in an establishment different to the
gender in which they identify, they will be entitled to live and preserit
in the gender in which they identify and to be provided with the
items that enable their gender expression.

The National Offender Management Service is working t&.rnake sure
that a new instruction on transgender prisoners (as vzéll as those
supervised in the community or appearing in cour) will follow the
conclusions of the review.

To ensure that any new operational policy.is it for purpose and being
correctly implemented (including trainiag), an advisory group on
transgender people in custody or sukféct to community supervision is
proposed, initially for three years

Review on the Care and Management of Transgender

Offenders The Government’s
The results of the Ministri?of Justice’s review were published on review resulted in a
9 November 2016.%° This noted that the treatment of transgender shift in policy to
offenders had notkept up with social values: acknowledge that
From the evidence received and the conversations held as part of the many trans people
review, it is apparent that the treatment of transgender people in do not seek medical
courts, probation and prison services has not kept pace with the interventions or a
development of a more general understanding of the issues Gender Recognition
surrounding gender in society. Certificate.

The key shift in policy is that, in the majority of cases, the prison service will
try to accommodate prisoners in the gender with which they identify, even
if they are not seeking medical interventions or GRCs: %

1% Government Equalities Office, Government Response to the Women and Equalities
Committee Report on Transgender Equality, July 2016

Ministry of Justice, Review on the Care and Management of Transgender Offenders, 9
November 2016

2L |bid p 4

20
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Transgender Prisoners

Current instructions and practice place an emphasis on gender at
birth, the possible acquisition (or desire to acquire) a gender
recognition certificate (GRC), and on a person's decision to undergo
surgery or undertake other significant medical intervention. While
those people with a GRC must be treated in the acquired gender in
every respect, it must also be taken into account that not all these
factors are equally important to all transgender people. Many
successfully live their lives without such interventions and therefore
policy in this area needs to evolve and take as its starting
presumption a wish to respect someone in the gender in which they
identify, once in the care of the criminal justice system.

Allowing transgender offenders to experience the system in the
gender in which they identify will, in the great majority of cases,
represent the most humane and safest way to act. We believe it will
also assist successful rehabilitation.

However, there will be a minority of cases where this will not be possible:?

In the minority of cases where that is not possible, the reasons for
departing from this starting presumption must be clear, explicit and
made known to the person they affect, especially when it involves
assigning someone to a male or female prison. The majority of seich
cases are likely to concern transgender people convicted of sexious
offences, where both public protection and the best interésts of the
person themselves may not be compatible with the geieral
presumption described above. However, this will natte true of all
transgender serious offenders and it is important.that policy for the
majority should not be founded upon the highiv-complex
considerations raised by a minority.

The new guidance
Prison Service Instruction 17/2016 Thie:Care and Management of
Transgender Offenders? uses the ¥&rm “transgender” rather than

“transsexua

IM

because this “plaCes emphasis on gender identity of the

‘Whole person’ rather thansexual functioning”. 2* This “refreshed policy
approach” includes “offeifders who have a more fluid or neutral approach
to their gender identity)including individuals who identify as non-binary,
gender fluid and/a¥ transvestite.”?® In brief:

Arrangements must be in place to determine the legal gender of all
offenders at the first point of contact

When making initial prison location decisions, transgender offenders
must be asked their view of the part of the prison estate (i.e. male or
female) that reflects the gender with which they identify

If the prisoner’s view accords with their legally recognised gender
they must be located accordingly, although there are exemptions for
women offenders “where the risk posed to other offenders and/or
staff prevents location on the female estate”

Decisions to locate in part of the estate which is not in accordance
with their legal gender can only be made following a local
Transgender Case Board

Most trans prisoners
can be
accommodated in
line with the gender
in which they
identify, although in
a minority of cases
this will not be
possible.

Transgender
offenders will be
asked their view of
the part of the
prison estate which
reflects the gender
with which they
identify.

2 |bid

23 pS| 17/2016, Al 13/2016, Pl 16/2016
% page3

%5 Para43.4
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° Where a transgender offender expresses a view of prison location
which is not consistent with their legally recognised gender “the
offender must be asked to provide evidence of living in the gender
with which they identify”. The strength of this evidence will be
considered alongside all known risk factors before a decision is made

The guidance acknowledges that there may be “exceptional cases” where it
is necessary to refuse to locate a male to female prisoner in the women’s
estate:

6.1 Prison Rule 12(1) provides that “Women prisoners shall
normally be kept separate from male prisoners”. Unless there are
exceptional circumstances, as determined by any type of
Transgender Case Board expressly convened for the purpose of
determining the most appropriate location, prisoners must be
located according to their legal gender.

6.2 Women offenders who present a high risk of harm to
other women are managed safely in the female estate. Transgender
women who pose similar risks should be managed in a similar way in
the female estate. In a judicial review of September 2009 (R (on the
application of AB) v Secretary of State for Justice [2009] EWHC 2220
(Admin)) the judge held that a male to female transsexual prisgner
with a GRC had to be transferred to the female estate evefthough
one of her index offences was attempted rape of a worian.

6.3 There may be exceptional cases where‘it'is' necessary to
refuse a transfer to the female estate for a transgender (male to
female) prisoner with a GRC. This can only h&ppen if the risk concerns
surrounding the prisoner are sufficiently-igh that other women with
an equivalent security profile would alsg-be held in the male estate. If
a transfer is refused, the prisoner wiill‘be a female prisoner in the
male estate. She must be held sepdrately and according to a female
prisoner regime as set out in 239 4800. This provision exists as the
male estate has greater cagacity to manage prisoners who pose an
exceptionally high risk o Gthers.

6.4 A female&tuo male transgender offender with a GRC must
not be refused atransfer to the male estate. This is because there
are no security,grounds that can prevent location in the male estate.

In January 2017 the Prisons and Probation Ombudsman published a
Learning Lessons bulletin on transgender prisoners. The bulletin notes that
many of the lessons it outlines are reflected in the new guidance.?®

In 2018 there was renewed attention on the 2016 guidance when the
media reported that a transgender prisoner had sexually assaulted other
prisoners after transferring to a women’s prison. The Ministry of Justice
apologised regarding mistakes made in the particular case and said previous
offending history had not been taken into account.?’

26 Prisons and Probation Ombudsman, Learning lessons bulletin, PPO investigations,
issue 3, Transgender Prisoners, January 2017

27 Sexual assaults in women's prison reignite debate over transgender inmates, Guardian,
9 September 2018

If the prisoner’s view
does not accord with
their legally
recognised gender,
they will have to
provide evidence of
living in the gender
with which they
identify.

There may be
exceptional cases
where a male to
female prisoner
cannot be located in
the female estate
because of risk
factors.
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3. Transgender prisoners in Scotland

Policy in Scotland is set out in a document published in 2014 by the Scottish
Prison Service and the Scottish Transgender Alliance. The foreword to the

document describes the policy as

The policy document states that prisoners do not need a GRC for their

one of the most comprehensive of its type [representing] the
culmination of years of dedicated partnership work by a diverse
group of criminal justice sector and equality sector organisations.?®

acquired gender to be fully respected:

The policy document goes on to outline the key principles for the care and

The social gender in which the person in custody is living should be
fully respected regardless of whether or not the person in custody
provides any evidence of having a gender recognition certificate
under the Gender Recognition Act 2004. Applying for a gender
recognition certificate is optional and is not required in order to
have protection from gender reassignment discrimination.?®

custody of transgender people in prison:

The Scottish Transgender Alliance (STA) gave evidence to the previous
Equal Opportunities Committee (now the Equalities and Human Rights

Professionalism and sensitivity, as always, should be main{ained at all
times. The person in custody’s gender identity and corrésponding
name and pronouns must be respected.

The accommodation provided must be the onesihat best suits the
person in custody’s needs and should reflectthe gender in which the
person in custody is currently living

(...)

People in custody who are already lUndergoing gender reassignment
must be allowed to continueg<eeiving gender reassignment hormone
treatment which began priar'to imprisonment.

People in custody who'are seeking to undergo gender reassignment
must be allowed tc“access specialist assessment and treatment via
the NHS Scotlan®i, Gender Reassignment Protocol. People in custody
must be allowead access to gender reassignment hormone treatment,
hair removal and/or surgeries they have been medically approved for
via the NHS Scotland Gender Reassignment Protocol.

Where, for reasons of safety and risk management, a decision must
be taken which differs from the person in custody’s preferences in
regard to their gender identity or gender reassignment status, the
reasons for the decision must be clearly recorded on the PR2 system
and then reviewed at the person in custody’s next gender
reassignment case conference.

28

29

30

Scottish Prison Service and Scottishtrans.org, “Gender Identity and Gender Reassignment

In Scotland, 2014
policy guidance
emphasises that a
GRC is optional, and
not a requirement
for protection
against gender
reassignment
discrimination.

Policy for those in our Custody 2014”, 2014

Scottish Prison Service and Scottishtrans.org, “Gender Identity and Gender Reassignment

Policy for those in our Custody 2014”, 2014: section 3.3

Scottish Prison Service and Scottishtrans.org, “Gender Identity and Gender Reassignment

Policy for those in our Custody 2014”, 2014: section 1.3
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described the approach in Scotland: 3!

A response from the Scottish Prison Service-to a freedom of information
request published in January 2018, stafed that as at November 2017 there

we

For several years, we have worked successfully in partnership with
the Scottish Prison Service. It takes a self-declaration approach. If
someone identifies and lives as female, they would be treated as a
female in the custodial process, and the SPS would do an
individualised risk assessment and place them and supervise them
appropriately within the female estate.

If someone identifies as non-binary, the SPS looks at their individual
circumstances. It recognises that it has only male and female estates,
but it looks at the person’s circumstances holistically, works with
them and identifies which of the two options is the closer fit. The
custodial system already responds to non-binary people, and that
works quite smoothly. Having an X on their birth certificate would not
make that any more complex. It is about looking at the individual and
considering, with the limited options that are available, how their
needs can best be met.

We are very pleased that the Scottish Prison Service has a more
progressive and humane policy around trans people than the<tnglish
prison service has, and that it places them in the gender esiate that
they identify with, even if their paperwork is not yet in-¢cder. That is
not to say that the prison service in Scotland does exerything
perfectly, because there are still discriminatory attitudes among
prison staff and difficulties in terms of makingsiie that people are
not misgendered while they are in the priszinestate.

re 18 transgender prisoners in S¢atland.3?

31
32

SPOR Equal Opportunities Committee 4 February 2016, c13 and c15
Scottish Prison Service, Freedom of Information Request, FOI 5435, Transgender
Population, published 9 January 2018

12
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4. Transgender prisoners in Northern

Ireland

In response to a freedom of information request in 2015, the Northern
Ireland Prison Service has confirmed that, although it has no recent record
of any prisoners who have self-identified as transgender, their needs would
be considered on a case by case basis, to include arrangements for where
they would be accommodated and how they would engage in the prison
regime:

There have been no transgender (or transsexual) inmates recorded
on the Prisoner Record & Information System (PRISM) between 11th
November 2011 and 11" November 2015.

In Northern Ireland individuals are given the opportunity to self-
identify their sex at committal. If a person so identifies themselves
the Northern Ireland Prison Service will consider their specific needs
on a case by case basis.

Specific arrangements can be made in respect of where the person’is
accommodated and how they access services in prison to ensute that
they can fully engage in the regime.

As part of the committal process any specific healthcake'needs can be
assessed by the South Eastern Health and Social care Trust.33

33

Northern Ireland Prison Service, FOI case ref 15:350, 4 December 2015
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From: SENIOR, Derek (WELLHO)

To: s9(2)(a) CAMERON, Michael (WELLHO)
Cc: KENNEDY, Suzanne (WELLHO); JONES, Robert (WELLHO)
Subject: HPRM: Transgender prisoners paper
Date: 05 October 2018 04:16:59 p.m.
Attachments: Managing transgender prisoners paper.docx
image008.png
Importance: High
Hi guys

Following on from the discussion on Wednesday (and many since) about the impact of the DIA Bill on
how we manage transgender prisoners, I've started writing a paper, which Jo Field is going to take a
look at this weekend. It’s still very draft (especially the options at the back, given | did them all today,
s9(2)(h) That said, I'd be appreciative it if you could take

a look and come back to me with comments.

In particular, I'm interested in anything that might be factually incorrect, or where there’s something
missing that we might want to include.

I’'m pretty sure the options are going to move around quite a bit on Monday, but-happy to consider
any thoughts you have on those as well.

Thanks
Derek

Derek Senior | Principal Policy Adviser — Corrections Policy | Servis@\Development |
Department of Corrections Ara Poutama Aotearoa | 44-52 The &&pdace, Wellington 6011 |

s9(2)(a) | XXXXKXXXXXX (@ XXXXXXXXXXXXHXX XX |



From: SENIOR, Derek (WELLHO)

To: s9(2)(a)

Subject: HPRM: Managing transgender prisoners paper
Date: 08 October 2018 12:38:52 p.m.
Attachments: Managing transgender prisoners paper.docx

00

Here’s an updated copy of the trans paper — mostly polishing the options up a bit more.

| would be good to get your feedback on this later today if | can. I'm in a workshop until 3pm but will
be around after that

Cheers
Derek



From: SENIOR, Derek (WELLHQO)

To: s9(2)(a)

Subject: HPRM: RE: Managing transgender prisoners paper
Date: 08 October 2018 12:49:58 p.m.
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Depends on the feedback. Whatever is easier for you

Derek Senior | Prlnmpal Po]lcy Adviser — Corrections Po[lcy Service Development
Department of C C 0a | 44-52 The Terrace, Wellington 6011

SO .-t ot

From:

Sent: ober p.m.

To: SENIOR, Derek (WELLHO)

Subject: RE: Managing transgender prisoners paper

Would it be easiest if | came to your desk?
Or do you want tracked changes (ugh)?

s9(2)(a) | Principal Custodial Adviser

s9(2)(a) S
From: SENIOR, Derek (WELLHO)

Sent: 08 October 2018 12:49 p.m.

To: Higﬁ#

Subject: RE: Managing transgender prisoners paper

Any time after 9.30 should be fine. I've been asked to lodge this for SDLT by midday

Derek Senior | Prlnupal Po]lcy Advisgd="Corrections Po[icy
Department of C C 7 | 44-52 The

EODe e S —

From:

Sent: ober 148 p.m.

To: SENIOR, Derek (WELLHO)

Subject: RE: Managing transgender prisoners paper

Hi Derek,
Today’s a bit tricky, what of tomorrow morning?

s9(2)(a) | Principal Custodial Adviser
s9(2)(a)

From: SENIOR, Derek (WELLHO)

Sent: 08 October 2018 12:39 p.m.
To: iigﬂ#
Subject: Managing transgender prisoners paper



o0 |

Here’s an updated copy of the trans paper — mostly polishing the options up a bit more.

| would be good to get your feedback on this later today if | can. I'm in a workshop until 3pm but will
be around after that

Cheers
Derek
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Subject: HPRM: Management of trans prisoners - ELT paper - Appendix C
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Attachments: Management of trans prisoners - ELT paper - Appendix C.docx
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Hi again Derek,
NOTE these are from 2016 — but for reference.

s9(2)(a) Principal Custodial Adviser
Corrections Services | National Office | Department of Corrections Ara Poutama Aotearoa
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140, New Zealand |

s9(2)(a)



Appendix A

Comparison of the management of trans prisoners in New Zealand and other jurisdictions

Reception and
induction

New South Wales,
Australia

During induction screening transgender prisoners are kept separate
from other prisoners in their own cell and have access to their own
shower and toilet in private.

A full “social history” is taken for all transgender prisoners during
induction. It is used to determine their particular needs, their placement
and programme pathway.

Scotland

Guidance states that a transgender prisoner’s treatment should not be
dependent on whether the prisoner has formal recognition «if their
acquired gender under the Gender Recognition Act or notycr whether
they are applying. They must still be treated as a trans&ender prisoner
for all purposes.

On reception the prisoner is to be rubbed down as‘per normal
procedure. However, a transgender prisoner i< io be rubbed down in
accordance with their social gender (the gender in which they live day
to day). If there is uncertainty the prisoner'is to be asked which gender
they wish to be searched by, this conyaisation is to be recorded and
the search conducted accordingly.

At risk of self harm and suicide-siatus is to be assessed on an
individual basis. There is acknewledgement that transgender prisoners
are at higher risk than the getieral population of self harm and suicide
but the risk assessment muist be individual.

Only in “exceptional:¢iicumstances” can restrictions be placed on
unsupervised access'to additional gender reassignment related
property. Where thiese exceptional circumstances do apply, for
example if th€ prisoner is determined to be at risk of self harm or
suicide, they“inust still have supervised access to these items for
associatiol.

Scotiahd has “first night accommodation” to settle prisoners into prison.
Tranisgender prisoners are permitted longer stays in “first night
accommodation” than other received prisoners.

» There is no specific mention of
transgender prisoners in the induction
guidelines apart from the guidance
relating to initial determination of a
prisoner’s gender and placement
decision

Case
management and
management
plans

Scotland

Scotland has implemented a particular form of multi-disciplinary case
management for transgender prisoners. It can be integrated into
regular case management so long as the relevant issues are
addressed.

The MDT includes, among others, the prisoner, their personal officer,

» There is no specific mention of different
case management or safety planning for
transgender prisoners.

Note: this document does not look at policies which relate to the placement of transgender prisoners
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representatives from transgender organisations if wanted by the
prisoner and the local equality and diversity manager.

» A case conference is held within 7 days of the reception of the
transgender prisoner, or within 7 days of becoming aware that the
prisoner has a different gender identity to their biological identity.

» Case conferences are to be held monthly for three months, then
quarterly. If issues are resolved the conferences can then be held 6
monthly.

» The purpose of the case conferences is to examine all the
circumstances of the transgender prisoner’s case, and to gatherthe
prisoner’s views and wishes in relation to their management. ;Fhe case
conference is required to seek expert opinions from the medical
specialist treating the transgender prisoner at the NHS'Gender Identity
Clinic.

> Full risk assessments are conducted and decisiains’are made to
ensure that:

o the prisoner’s safety, dignity and privagy. are ensured, especially as
the prisoner progresses through their iransition. This including
ensuring safety, dignity and privacy xhrough accommodation and
searching decisions;

o0 the prisoner is provided with access to necessary additional
property;

o0 the prisoner's accessda gender reassignment services under the
NHS;

o the prisoner hasfaccess to social support and contact and mental
health suppart;

o the prisonénhas equitable access to mainstream services;
0 inter-pitaon transfers are managed appropriately if necessary; and
0 reinfegration is appropriately managed.

England and » Tiaasgender prisoners must have a management care plan outlining
Wales how their safety will be managed. Advice must be sought from the
NOMS Equalities Group or Women’s Team.

» Transgender prisoners are encouraged to enter an individualised
voluntary compact (agreement) with the prison which details how they
will be managed while in prison. The compact covers:

o Accommodation

Note: this document does not look at policies which relate to the placement of transgender prisoners
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Showers

Laundry

Dress code

Employment

Offending behaviour

Facilities list

Monthly review

Named liaison/personal officers/key workers
Support

Searching

Transgender prisoners can apply to have their recorded name
changed.

O O OO0 0o o o o

Cell
accommodation

New South Wales,
Australia

Access to the same accommodation and classification system as their
identified gender.

Single cell accommodation is to be made-Available unless case
management indicates that shared accammodation is required.

Transgender prisoners must be provigded with separate toilet facilities
and allowed to shower separateiy:

Transgender prisoners are to ke’“clustered” where possible and
separate accommodation M@y be provided so long as they continue to
have equitable access to‘services and programmes.

Scotland

Must be placed in siagle cell accommodation unless the Unit Manager
has carefully asseSsed that shared cell accommodation is sufficiently
safe and provides/sufficient privacy for the transgender person and the
person theyare sharing a cell with.

Associatieitrestrictions are to be avoided where possible.
Casenvzinagement of transgender prisoners is intensive with
cofnférences required at intervals. All case management decisions are

diseussed including cell accommodation. More detail is provided on
this process is provided above.

England and
Wales

Cell sharing is permitted. There is a commitment that the
accommodation provided will afford “the maximum amount of privacy
possible whilst still providing access to a full regime.”

Cell sharing will be done on an individual risk assessment basis which

» Guidance currently states that
transgender prisoners may be placed in
shared cell accommodation with another
transgender prisoner, or in single cell
accommodation. If the prisoner chooses
and it is safe to do so they may be
accommodated with a prisoner who is
not transgender.

» In May 2016 a direction went out to
Prison Directors from the Chief Custodial
Officer that transgender prisoners were
only to be accommodated in cells with
other transgender prisoners

Note: this document does not look at policies which relate to the placement of transgender prisoners
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includes consideration of specific vulnerabilities.

United Nations
Handbook on
prisoners with
special needs

Transgender prisoners should be placed in whatever environment that
best protects their safety.

Transgender prisoners should never be in cells with prisoners who may
pose a risk to their safety.

The prisoner’s views and concerns should be taken into account when
making placement decisions

Protective segregation should be immediately available when
requested

Person searching

New South Wales,
Australia

All searching and urinalysis must be performed by officers.¢f.ihe
prisoner’s gender identification “except in the cases of emeérgency.”

Scotland

Case management conference will review the prisaher’s individual
circumstances to determine appropriate and safe §earching of the
prisoner and discuss staff training requirement< i hecessary.

Prior to the first case management conferefqce searching must occur in
accordance with the prisoner’s social gender. If there are any
difficulties experiences or concerns expressed during this time by the
prisoner or staff the Unit Manager, should decide how best to
temporarily deal with the difficulti€¢s~and record this outcome. Advice
can be sought from the headquarters Equality and Diversity Team.

The general principles to guide case conference decisions are:

0 Searching should happen in accordance with the prisoner’s “social
gender”. A prisong¥’s social gender is the one they live in day to
day. If the If thesg¥isoner’s social gender is unclear staff are directed
to ask them in)a discrete manner (this should have happened by
the time of the case conference).

0 Genital“gppearance should not be used to determine search
requirements.

o lfza prisoner is going to be searched not in accordance of their
social gender, the rationale must be recorded.

» Staff are guided that:

0 Any physical variation is to be responded to professionally and
respectfully

o0 Extra items warn by transgender prisoners to assist their gender
appearance, such as prosthetics and chest bindings, are to be
searched carefully

>

>

There is no specific guidance relating to
transgender prisoners

Section 94 of the Corrections Act 2004
requires that rub down searches and
strip searches are only carried out by a
person of the same sex as the person to
be searched, and no strip search may be
carried out in view of any person who is
not of the same sex as the person being
searched. In practice, this is currently
interpreted in relation to the prison that
the transgender prisoner is held in as
opposed to their gender identity or their
biological sex/genital appearance.
Therefore, if the transgender prisoner is
held in a men’s prison their personal
searches will be conducted by men. If
they are held in a women'’s prison their
personal searches will be conducted by
a women.

Section 94 also stipulates that a person
who carried out a scanner search, rub
down search, strip search or x-ray
search must conduct the search with
decency and sensitivity and in a manner
that affords to the person being searched
the greatest degree of privacy and
dignity consistent with the purpose of the
search.

Note: this document does not look at policies which relate to the placement of transgender prisoners
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o Sufficient time is to be provided at the end of searches to replace
the items required for their identified gender appearance and a
mirror is to be provided if required.

Staff concerns about performing searches on transgender people
should be initially addressed through staff training and information
about gender reassignment and equality requirements.

A guide about strip searching transgender prisoners has been drafted
for provision to staff in the first instance.

England and
Wales

Transgender prisoners are encouraged to enter a voluntary “coaipact”

(agreement) with the prison in respect of their searching arrangements.

This happens as part of a wider consultative approach tocasé
management of transgender prisoners. The prisoner’'s wishes must be
sought and taken into account as well as appropriatecexternal advice.

The Governor of the prison must decide if the agr@ads compact is
suitable taking into account legal considerations;.whether the prisoner
has a gender recognition certificate, the sex ctiaracteristics of the
prisoner, the views of the prisoner and staff.and the likelihood of the
prisoner cooperating with the voluntary.compact. There is guidance on
drawing up a compact, the most impariant factors are whether the
prisoner is in receipt of a gender.¢ecggnition certificate and at what
stage in their transition the trapisgender prisoner is.

A guidance table for the drawing up of the compact is attached.
Essentially, the first step.i€ @ consultative approach with the prisoner.
As a final resort, if the girisoner insists on being searched by officers of
their acquired or ideniitied gender that will normally occur.

Canada

Individualised arraingements are put in place for searching transgender
prisoners through consultation with the prisoner.

These arrangements are written down in a protocol. A sample protocol
is provided for reference.

United Nations
Handbook on
special needs
prisoners

Thar<sshould always be a justification for carrying out a strip search on
any prisoners

Transgender prisoners should be provided with a choice regarding the
gender of the person conducting the search. Prison authorities must
ensure the search is conducted by the appropriate gender of officer to
ensure minimum interference with personal dignity.

New Zealand Police and New Customs
» NZ Police also have powers to conduct

personal searches. Their policy is to ask
the transgender person which gender
they would feel comfortable with
conducting the search. If the person
does not express a preference they
determine the person’s sex on the basis
of appearance and clothing and conduct
the search accordingly. Biological or birth
gender is not the determinative factor.
New Zealand Customs also has powers
to conduct personal searches. Where the
person is transgender, they may specify
the gender of the searcher.

Note: this document does not look at policies which relate to the placement of transgender prisoners
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Clothing and other
personal items

New South Wales,
Australia

» Transgender prisoners have the right to dress at all times in clothing

appropriate to their gender identification, whatever prison they are
housed in.

Corrections are obliged to provide the transgender prisoner with
appropriate clothing for their identified gender, including gender
specific underwear.

If the prisoner is housed as per their biological gender, they are able.to
purchase the same “personal care” items as prisoners of their ideriified
gender.

Scotland

Suitable access is to be provided to additional property items‘tequired
to maintain their acquired gender appearance. It is specifige-that this is
not to be viewed as “special treatment” but is an accessibility
requirement.

An list of example items the transgender prisoner miay require is
provided, but is specified as not exhaustive:

clothing and underwear
sanitary wear

shaving equipment

hair removal cream

facial cosmetics

breast binders

wigs and hair pieces
prosthetics (breasis/genitals)
dilation medicai supplies

Case management of transgender prisoners is intensive with
conferences@equired at intervals. All case management decisions are
discusseincluding clothing and personal items.

O O O O oo o o o

England and
Wales

Transgender prisoners are permitted to dress appropriately for their
nominated gender. Female prisoners in England and Wales do not
wear prison uniforms but wear their own clothes. This means that
transgender women in men’s prisons do not wear prison uniform.

Items required to present as their identified gender are permitted and
can only be prohibited where it can be demonstrated that they present
a security risk which cannot be mitigated.

All transgender prisoners can use make up to present more

Clothing

>

>

There are no specific national guidelines
on the transgender prisoners’ clothing.

Remand accused prisoners cannot be
required to wear clothing or footwear
required by the prison (regulation 68(3)).
By implication transgender remand
accused prisoners have a right wear
their gender appropriate clothing,
including underwear.

In addition, if the prisoner’s own clothing
is generally insufficient or unfit for use,
the manager of the prison must require
the prisoner to wear clothing provided by
the prison. There is nothing to specify
that this clothing should be gender
appropriate when provided.

Prison issued clothing is unisex and
women’s underwear is provided to
women'’s prisons through donations.
Christchurch Women'’s Prison sews their
own when there is a need.

The authorised property rules do not
make gendered distinctions for clothing.

There is potential for local policies
relating to transgender women housed in
men’s prisons to prohibit their use of
gender appropriate clothing and
underwear.

Personal items

>

There is no specific allowance for
transgender prisoners to possess items
needed to present convincingly in their
identified gender (such as breast
binders/prosthesis) in the authorised
property rules.

Personal grooming and health care items
are available to purchase through the

Note: this document does not look at policies which relate to the placement of transgender prisoners
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convincingly as their identified gender, this access cannot be
restricted.

P119 system. The women’s P119 has
the following items which are not on the
men’s P119:

Facial wash

Hair ties

Emery board

Tweezers

Mascara (black)

Lipstick (baby pink and pink blast)
Hair dye (black, chocolate brown,
medium blonde)

Women'’s razors and razor blades
(only for women housed in low
security units)

Prison Directors have permitted (in the
week of 16 May 2016) adding the facial
wash and emery board to the men’s
P119. They declined to add the other
items.

OO0OO0OO0OO0OO0OO0

o

Escorts and
transfers

New South Wales,
Australia

During the induction screening précess transgender prisoners must be
kept separate on escorts

Male to female transgender(arisoners in women'’s prisons and female
to male transgender prisétiers in women'’s prisons may be escorted
with other women, soqdang as there are so safety and security
concerns

Male to female trarisgender prisoners housed in men’s prisons and
female to maletransgender prisoners housed in men’s prisons must be
kept separai€’during escorts “to avoid the risk of physical or sexual
assault by)other inmates”.

Scotland

Ne-siecification regarding escorts

If ivis proposed that the prisoner is to be transferred the case
conference will explore how the transfer would be accommodated and
considerations are given to make this determination. Where the case
conference has concerns about the transfer they must seek
clarification of the reasons for the transfer and determine strategies to
prevent the transfer from occurring.

The prisoner separation matrix specifies
that transgender prisoners may only be
escorted with other transgender
prisoners. Transgender is listed under
“female” prisoners who need to travel
“like with like.”

Note: this document does not look at policies which relate to the placement of transgender prisoners
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Miscellaneous and
general

New South Wales,
Australia

Equitable access, sensitivity and respect

» Transgender prisoners are to be provided with equitable access to
rehabilitative and reintegrative services.

» Transgender prisoners are to be provided with access to services to
meet specific needs, for example access to community transgender
and legal services with specialised transgender knowledge.

» Transgender prisoners must be referred to by their identified gender
name and corresponding pronouns. All unit records must reflect their
identified gender name and corresponding pronouns. This is
regardless of the name that appears on their file

Scotland

Information sharing and confidentiality

» Clear guidance is provided on information sharing in rejation to the
prisoner’'s gender identity. The guidance states thakstch information
should only be shared with staff with the permissigt of the prisoner, or
without the permission of the prisoner if it is egsential to “manage the
risk of crime.”

» Guidance is provided on information shatirig with other agencies. An
integrated approach is encouraged witi)- the court service and police
indicating that it is good practice fai(those services to notify prisons in
advance if they are likely to regeive a transgender prisoner. Services
should take the opportunity to €s-ordinate their response to ensure
consistency in terms of reswécting the prisoner’'s name, consistency of
medical assistance, property provision, and mental health care and risk
assessments.

Sensitivity and respect
» The guidance:is prefaced on six values: belief that people can change,

respect for ingividual's needs and their rights, integrity, openness,
courage afd humility.

» The guidance states that professionalism and sensitivity are to be
mairitained at all times in response to transgender prisoners.

» The prisoner’s gender identity and corresponding name must be used
and respected.

Staff training

» Staff training on transgender and associated issues is recommended.
Requests for assistance

» Prisoner requests for assistance in relation to their gender identity must

» The bulk of the guidance we have about
transgender prisoners related to their
prison placement. There is no guidance
above and beyond the regular guidance
about vulnerable grounds and ensuring
safety and security.

» Limited staff training is provided on
issues of diversity.

Note: this document does not look at policies which relate to the placement of transgender prisoners
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be taken seriously. The prisoner must be urgently provided with the
opportunity to discuss their issues in private and away from others in
custody.

England and Sensitivity and respect

Wales > Statement at the beginning of the guidance that prisons must permit
prisoners who consider themselves transgender and wish to live in
their identified gender to do so permanently.

» Must refer to transgender prisoners with their identified name and
corresponding pronouns.

Harassment and staff training

» Prisons must put measures in place to manage transpholiiz
harassment

» The guidance advises that it is helpful for sties to have)education and
training about gender reassignment and preventiciGt transphobia for
staff

United Nations Policies and strategies

Handbook on > Prison authorities need to develop policies.and strategies to ensure the
prisoners with maximum possible protection of transgender prisoners and which
special needs facilitate their social reintegration incan effective manner.

» Management guidelines need telimake absolutely clear that
discrimination on the basis of actual or perceived gender identity will
not be tolerated.

Information sharing

» Guidance should empiasise the right to confidentiality regarding
gender identity

Consultation

» Community ¥€presentatives of LGBT groups should be consulted on
any policie$ and strategies

Monitoring

» M#asureable standards should be developed to assess and evaluate
the outcome of strategies and practices

Staff training

» Prison authorities should have staff training which includes awareness
raising about transgender prisoners and the special needs that they
may have

Note: this document does not look at policies which relate to the placement of transgender prisoners
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Equitable access

» Equitable access to programmes should be provided and in those
programmes the prisoner should be protected from violence or abuse

» Rape prevention programmes should be established

» Counselling programmes for transgender prisoners should be
established

» Community organisations should be encouraged to visit and implement
programmes, including to raise awareness of transgender prisoners
and issues among other prisoners and staff. Support should also 13z
sought from these organisations, especially if prisoners do not have
contact with their families

Complaints

» An effective, accessible and confidential complaints sysiem is a key
component to ensure the safety of transgender prisifers

Note: this document does not look at policies which relate to the placement of transgender prisoners
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From: 59(2)(a)

To: s9(2)(a)

Subject: RE: BDMRR Bill

Date: 09 October 2018 11:38:00 a.m.

Attachments: i 00

Come on then, meet you at bins...

s9(2)(a)
s9(2)(a)

| Principal Custodial Adviser

Yeah S4AIW]

The version that had a comment addressed to you asking whether SACRA was still called SACRA.

s9(2)(a)

Could come down and catch up over one now though ?

s9(2)(a) Principal Adviser | Custodial Practice |
s9(2)(a)

From:
Sent: ober 120 a.m.

Subject: RE: I

Just met with Derek re the briefing paper;-another meeting with DIA this Friday, BEI¢3IQ)]
I sometimes it feels like the @nly thing | do....

What is the bin times schedule teday anyway?

s9(2)(a) | Principal Adviser | Custodial Practice |
s9(2)(a)

From: SYMONDS, Richard (WELLHO)
Sent: 09 October 2018 10:49 a.m.
To:

ub)

FYI



Richard Simonds Manaier Custodial Practice

From: KENNEDY, Suzanne (WELLHO)
Sent: 05 October 2018 10:23 a.m.
To: Service Development SLT
Subject: FW: BDMRR Bill

fyi

From: KENNEDY, Suzanne (WELLHO)
Sent: 05 October 2018 9:56 a.m.

To: 'Rachel Groves'

Cc: 'Ruth Pearson'; 'Cindy Down'; 'Hayden Kerr'; 59(2)(6)
CAMERON, Mlchael (WELLHO); BEALES Neil (W

: RE: BDMRR Bill

https://www.theguardian.com/uk-news/2018/sep/09/sexual-assaults-in:womens-prison-
reignite-debate-over-transgender-inmates-karen-white

From: KENNEDY, Suzanne (WELLHO)
Sent: 05 October 2018 9:55 a.m.
To: 'Rachel Groves'

Cc: Ruth Pearson; Cindy Down; Hayden Kerr; SSPAICIRCQN
CAMERON, Michael (WELLHO); BEALES, Neil (WELLH'S), SENIOR, Derek (WELLHUD), S4¢3lC))

: RE: BDMRR Bill

Hi Rachel

We are very happy to meet next weel@to discuss further. | have spoken td3VAIE)) again this
morning and AR} > :

We are also happy to shareoul policy advice and discuss with you as we develop it.

You will see from the aitached article that the concern in the UK is not about a theoretical gaming of
the system but an actual risk.

Happy to discuss further next week.

Thanks Suzanne

Suzanne Kennedy | Chief Pollcy Adviser
Service Development | Department of Corrections Ara Poutama Aotearoa
Mayfair House, 44 — 52 The Terrace, ellington 6140

Vel ngton J C

From: Rachel Groves [mailto:Rachel.Groves@dia.govt.nz]
Sent: 05 October 2018 9:33 a.m.

To: KENNEDY, Suzanne (WELLHO)



Cc: Ruth Pearson; Cindy Down; Hayden Kerr
Subject: BDMRR Bill

Kia ora Suzanne

| am the director of policy services at DIA. As you know, we have been working with you on the
Births, Deaths...Amendment Bill. | was hoping to meet with you and Hayden Kerr, the manager
responsible for the Bill, early next week. In particular I’d like to discuss Corrections’ view on
whether any UK inmates have ‘gamed’ the system.

Ruth/Cindy — could you please find a time that works for us next week?

Thanks, Rachel

Rachel Groves | Director Policy Services | Policy Group
The Department of Internal Affairs Te Tari Taiwhenua

s9(2)(a)

45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dialacvt.nz

cid:image001.png@01D35C82.21A483D0



From: SENIOR, Derek (WELLHO)

To: 39(2)(a) CAMERON, Michael (WELLHO)

Subject: HPRM: Updated transgender paper

Date: 09 October 2018 03:11:21 p.m.

Attachments: SDSLT - Managing transgender prisoners paper.doc
image008.png

Here’s an updated version of the paper, which has now been lodged to go to SDLT on Thursday.
Expecting this might form the basis of our discussion with DIA on Friday

Cheers
Derek

Derek Senior | Principal Policy Adviser — Corrections Policy | Service Development |
Department of Corrections Ara Poutama Aotearoa | 44-52 The Terrace, Wellington 6011 |

s9(2)(a) | XXXXX XXXKXX (@ XXXXXXXXXXK XXX XX |






















From: KENNEDY, Suzanne (WELLHO)

To: BEALES. Neil (WELLHO); SSJAIE]

Subject: HPRM: FW: Transgender paper - for comments by COP Thursday
Date: 11 October 2018 01:00:55 p.m.

Attachments: image008.png

fyi

From: KENNEDY, Suzanne (WELLHO)
Sent: 11 October 2018 12:59 p.m.

To: m SENIOR, Derek (WELLHO)
Cc: Service Developmen

Subject: RE: Transgender paper - for comments by COP Thursday
Hi

As discussed, | think you raise very good points. What we are trying to do is to ensure that our
Minister/Cabinet are aware of the implications of the BDMR bill on Corrections and given options and
make an informed and conscious choice here.

The legislative process has been rushed and the BDMR bill that was consulted.on with the public was
completely different that what has been reported back to the House. The @riginal bill would have
enshrined more rigour and greater protections (from a Corrections perspéctive) in changing identity.

At a high level our options are to do nothing and Corrections nee@s to develop processes, etc., to
manage men who self-identify in womens prisons (including thas< who are currently ineligible to
apply as they are not on hormone treatment and/or have sexually offended against women/men) or
Option 2 - that Minister’'s want an alternative approach, su¢h as allowing the BDMR changes but
having a legislative or regulatory safety override/exemntion for the Corrections environment.

Here are some concerns in UK.

https://www.theguardian.com/uk-news/Z018/sep/09/sexual-assaults-in-womens-prison-
reignite-debate-over-transgender-inmates-karen-white

Do you have a view on the akility“of Corrections to manage this in women’s prisons? What do you
think?
Thanks Suzanne

Sent: ctober 128 p.m.

To: SENIOR, Derek (WELLHO)
Cc: KENNEDY, Suzanne (WELLHO)
Subject: RE: Transgender paper - for comments by COP Thursday

Hi Derek

Thanks for the memo. | have no feedback other than it could be perceived that option 3 is essentially
doing the opposite as the law intended and could be an infringement of human rights.

Are we backing option 2 or 3? As SEIéAMM articles highlighted it is very murky waters.

From: SENIOR, Derek (WELLHO)
Sent: 10 October 2018 2:24 p.m.

To: FIBIEY BARSON, Rebecca (WELLHO); SEIAIE



COULTER, Eamon (WELLHO); EEIWAIE)) DONALDSON Bronwyn

Sub]ect Transgender paper -
Importance: High

Hi everyone

The attached paper discusses an issue that has come up in relation to the Births, Death,
Marriages, and Relationships Bill (2017), which is currently making its way through parliament,
and has implications for the way we manage transgender prisoners.

This has been shifted to next week’s SDSLT meeting, however we are meeting with DIA on Friday
to discuss potential responses to the issue, and we may need to get advice to our Minister (and
others) before next week’s meeting depending on the process related to this.

Given that, I'm keen to get any initial feedback you might have by COP toma®irgi, so this can be
considered. Happy to discuss in person if you prefer

Thanks

Derek

Derek Sen nior | Prlnupal Pollcy Adviser — Corrections Policy | Seryica [;‘r"9|:j3;j:'1'|€"‘t
Department of Corrections Ara Poutama Aotearoa | 44-52 The~{errace, Wellington 6011

s9(2)(a derek.senior@corrections.govt.nz
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Addressing implications of the Births, Death, Marriages, and Relationships Bill
(2017) on the way the Department of Corrections manages transgender prisoners

Purpose

1.

This paper outlines an issue that has arisen as a product of the Births, Death, Marriages
and Relationships Bill (2017), which is currently before parliament, and includes a
provision which would allow people to self-identify the sex that is shown on their birth
certificate.

This change would impact the way Corrections makes decisions about which prisons
some transgender prisoners are placed into, and in particular, how a small group of
transgender prisoners with a history of sexual offending against girls and women are be
managed.

Background

3.

The Births, Death, Marriages and Relationships Bill (the Bill) was.irtroduced to parliament
in August 2017, with the Minister of Internal Affairs currently having responsibility for it.
The Bill is set to replace the current Births, Deaths, Marriages, and Relationships
Registration Act (1995), providing much of the previous Biliin a more modern and
accessible form. It also includes a small number of policy changes, including one that has
implications for the way Corrections manages transgender prisoners.

The Governance and Administration Committe&\(the Committee) considered the Bill
earlier this year, and has recommended it ta parliament with a significant amendment to
the process for changing a person’s sex sti-their birth certificate. The previous version of
the Bill would have re-enacted provisians from the current Act, which require an individual
to obtain a declaration from the Fanily Court to change the sex recorded on their birth
certificate.

The new version of the Bill'. would replace the Family Court process with a purely
administrative process, whisie people can self-identify the sex that should be recorded on
a birth certificate. Allowing self identification of sex in official records would be a significant
change for New Zeaiand, addressing concerns expressed by transgender people both
locally and internaticnally.

Local transgeiider groups have argued that because birth certificates are a common form
of identity document, being able to amend the sex indicator will allow transgender people
to have identification that matches their lived identity, and reduce the potential for these
people to be ‘outed’ when they use this document to access services. This can also be
seen as an official acknowledgement by the state, recognising the legitimacy of a person’s
lived identity.

There has been a lot of recent attention around the recognition and rights of transgender
people internationally, and this is likely to remain a fluid area of public policy over coming
years. In recommending this change, a majority of the Select Committee noted that a
change to self-identification will make New Zealand more consistent with global
developments in this space.

! Current text of the Bill is available from:
hitp://www.legislation.govt.nz/bill/government/2017/0296/latest/whole.htmI#LMS55955




However, it is worth noting that support for the self-identification of sex in official
documents is far from universal. Opposition to self-identification comes from individuals
and groups with both socially conservative, and some feminist perspectives. Arguments
put forward against allowing self-identification of sex include:

. that self-identification ignores a range of structural inequalities between females and
males, including women being disproportionately likely to experience sexual and
domestic violence perpetrated by men

. that self-identification of sex replaces a robust and shared biological definition of sex
with a socially constructed notion based on gender

. that this undermines sex-based protections in society — specifically those created for
women as a way of protecting them from the actions and behaviours of some men

. that this will result in men impinging on woman-only spaces including changing
rooms, women’s refuges, gyms, hostels and prisons, and accessing woman-only
resources and services

. that this creates opportunities for ‘predatory’ non-transgérider men to find ways to
abuse such access to reach vulnerable women.

The current situation

9.

10.

11.

12.

Under the current Births, Deaths, Marriages, and Relationships Registration Act (1995),
an individual can apply to the Family Court, ta‘amend their birth certificate to show their
“nominated sex.” In order to grant a changg of this nature, the Court must be satisfied the
applicant has assumed (or always had) @nd intends to maintain the gender identity of their
nominated sex.

In most cases the Court must alsa be satisfied, on the basis of expert medical evidence,
that the applicant:

. has undergone suci medical treatment as is usually regarded by medical experts as
desirable to enable persons such as the applicant to acquire a physical
conformationthat accords with the gender identity of their nominated sex, and

. will, as & esult of the medical treatment, maintain a gender identity of their
nominaied sex.

The way Corrections manages prisoners of different genders is determined by sections
65A—65E of the Corrections Regulations 20052. The regulations state that male and
female prisoners must be detained in separate prisons, or in separate quarters secured by
different locking systems within the same prison.

They require that where there is uncertainty about whether a prisoner is male or female, a
determination is be made, with the prisoner able to apply for a review by the Chief
Executive if they are dissatisfied. When Corrections undertakes a review of the
determined sex of a prisoner, it is required to consider a range of factors including:

. the prisoner’s wishes

2 Full text of the regulations can be found at:
hitp://www.legislation.govt.nz/requlation/public/2005/0053/latest/DLM315417_html




13.

14.

15.

16.

17.

. whether and for how long the prisoner has lived in their nominated sex
. advice from custodial, prisoner health experts and medical practitioners

. whether the prisoner has undergone, or is undergoing, medical treatment to acquire
a physical conformation that accords with the gender identity of their nominated sex

. the safety and well-being of the prisoner, and other prisoners with whom they may
be accommodated, and the security of the prison

. the possibility of the prisoner being segregated

. the likely effect on the prisoner’s rehabilitation, including access to special treatment
programmes.

Under the regulations a prisoner is not able to apply for a review of their determined sex if
they are on remand for, or serving a sentence of imprisonment for a‘serious sexual
offence against a person of their nominated sex, or if they have pigviously served a
sentence of imprisonment for a serious sexual offence that ended within the past seven
years.

Where a prisoner supplies a birth certificate, the regulaticns require Corrections to
determine their sex according to the nominated sex ¢n . This means that the nominated
sex on a birth certificate can effectively override the review process outlined above. If the
birth certificate records someone’s nominated s€% as indeterminate or no sex, a review
must be conducted by Corrections to make a determination.

As at 28 September there were 34 peoplein prison who Corrections had identified as
transgender. Transgender prisoners.iti.ihe prison system are predominately people who
were born biologically male, but ideritity as female, though this isn’t always the case.

Of these 34 prisoners identified &s transgender:

. 16 were being held.in male prisons, and had not sought to be transferred to a
female prison —=orne transgender prisoners have indicated that they prefer living in
a male prison

. 7 were beirig held in female prisons — having either previously applied for a change
in determination so they could move to a female prison, or been placed there when
they entered the prison system

. One was being held in a male prison, but had applied for a change in determination
so they can move to a female prison (a review of this prisoner’s determined sex is
currently underway)

. 10 were being held in male prisons, and are not eligible to seek a change in
determination due to previous serious sexual offending against girls and women.

To date, the provision which requires Corrections to determine a prisoner’s sex in line with
the nominated sex on their birth certificate has not been used. This is because no prisoner
has presented a birth certificate to the Department of Corrections as a means to seek a
different determination of their sex. This is probably because:





