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Ms Lisa Marriott
fvi-request-1947-12ffa50f@requests.fvi.org.nz

Dear Ms Marriott,

Thank you for your email of 25 August 2014 requesting, under the Official Information
Act 1982, the following information:

e Please provide a copy of the Welfare Debt Recovery cabinet paper from
Regulatory Impact Statement (dated 8 November 201 2)

e The Cabinet Paper referred to above ( Tackling Welfare Fraud) has the analysis
of any impact on human rights redacted (under 8.9(2)(f)(iv)). As the legislation
that this Cabinet Paper refers to is now enacted, can the redacted information on
human rights be released please?

o Section 86(4) of the Social Security Act 1964 allows for debt recovery of excess
payments from the estate of a welfare benefit recipient. Can you please advise
how many times this option has been taken over the past three years (2011,
2012 and 2013)?

e Section 86(2) of the Social Security Act 1964 allows for a penalty of up to three
times any excess amount to be applied, where excess amounts have been
obtained as a result of fraud. Can you please advise how many times this option
has been applied over the past three years (2011, 2012 and 201 3)?

The Ministry of Social Development takes very seriously its responsibilities in
administering $23 billion in government expenditure in providing income assistance and
services to more than one million New Zealanders each year. The Ministry works hard to
protect the integrity of the system to ensure it remains fair for all New Zealanders.

The Ministry does not tolerate benefit fraud. We actively seek to prevent, detect and
reduce incidences of benefit fraud and our systems are constantly improving to allow us
to do this. The Ministry takes a proactive and targeted approach to managing the risk of
benefit fraud.

Please find enclosed copies of the two Cabinet papers you have requested: Welfare
Debt Recovery, dated 14 November 2012 and Tackling Welfare Reform, dated 1
October 2012. Both documents are being released to you in full.

In all instances the Ministry will seek to recover excess overpayments from the estates
of deceased welfare recipients. Information concerning how many times the Ministry has
sought to recover excess payments from the estates of deceased welfare benefit
recipients (section 86(4) of the Social Security Act 1964) is held on individual client files.
In order to provide you with this information, Ministry staff would have to manually review
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thousands of files. As such | refuse your request under section 18(f) of the Official
Information Act. This section allows me to refuse a request where substantial collation is
required to fulfil the request. | believe that the greater public interest is in the effective
and efficient administration of the public service. | have considered whether the Ministry
would be able to respond to your request given extra time, or the ability to charge for the
information requested. | have concluded that, in either case, the Ministry's ability to
undertake its work would still be prejudiced.

Section 86(2) of the Social Security Act 1964 allows the Ministry’s National Fraud
Investigation Unit to impose a penalty of up to three times any excess amount, if that
excess amount was obtained as a result of fraud. | can advise that in the financial year
2011, 121 people had penalties applied to their fraudulent debt. In 2012, 160 people had
additional penalties added and in 2013, 128 people incurred penalties as a result of their
fraudulent debt.

Please note that benefit fraud statistics are publicly available at:
www.msd.govt.nz/about-msd-and-our-work/publications-resources/statistics/fraud-
prosecutions/index. himl

I'hope you find this information helpful. You have the right to seek an investigation and
review of my response by the Ombudsman, whose address for contact purposes is:

The Ombudsman

Office of the Ombudsman
PO Box 10-152
WELLINGTON 6143

Yours sincerely

4
VA
i%%aw

Wendy Venter
Deputy Chief Executive, Risk and Assurance
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Office of the Associate Minister for Social Development

Chair
Cabinet

TACKLING WELFARE FRAUD

Proposal 2 &B

”

1 This paper seeks approval for three major initiatives to address welfar gdﬂfﬁese
initiatives are designed to encourage compliance with the welfare syst n\waKe it mor‘&/)//\
difficult for people to defraud the welfare system and hold peopleg/%zs\ tatle for

actions. The paper also notes a number of other enhancementé&o\ t respons s’ raud.
>

. S
Executive summary \\//“ — \/

2 Welfare fraud and the resultant debt represent a s /gn%ﬂcgzﬁr/ st to.the gaxﬁabyer and the
amount of debt outstanding is increasing Pach V) 4T Mnlstrﬁi S\adrafDevelopment
(MSD) is owed approximately $485 million’ lnwe(bﬁent deﬁl\drscc}fered from
investigations and data matching, lnclud:ng/pm}‘@@ dfra Aqy\‘evel of fraud in the welfare
system is unacceptable. It undermines r::@’hfl c:eﬂ’n th e»system and deprives the

hardworking taxpayer of money that sh\s\ \dlrected ko\\thqs,e who genuinely need it.
\ 2 \ v)

3 When people defraud the welfare/”ys(em ‘IVlSD @‘% re%overy of the sums involved and
prosecutes cases which meet h Crown elines for prosecution. However, the
range of sanctions and pena@%& ufﬂcn uses and partners of beneficiaries
where welfare fraud is OCQLN\K

4  MSD needs to take a mopé jargeted< % prehensxve approach to welfare fraud that
encourages compl g\ 8eters dishonest behaviour, provides appropriate
consequences:/”o pe\ ho 06n<\\t> or'benefit from, welfare fraud and improves the

likelihood of v debt.
5 New lr;ioﬁ\na\m hari gn\&su/p\és between Inland Revenue and MSD which have recently

bee;} eﬁ\ymﬂ |mp \@ s ability to detect welfare fraud.? This paper proposes three
significafitipitiativ €r address welfare fraud, and which largely realise our manifesto

\/Cgﬁ"i#tltménts r@\ 3
- stabh ng@_mhteragency collaborative action programme to address welfare fraud

g@ lkg the approach to relationship fraud, in particular by making both parties in a
e%q ip accountable for relationship fraud

N @ducmg new measures to respond to beneficiaries who have previously acted
@)shonesﬂy in a welfare context.

6  The paper also sets out a range of other initiatives which enhance current practice and will
enable MSD to work smarter when preventing and responding to fraud and recover more
debt.

' $106 million is from prosecuted fraud and $379 million is from overpayments established through investigations and
data matching. Some of the debt established through data matching is not from dishonest or fraudulent behaviour.

An Order in Council has recently provided for an information sharing arrangement between MSD and Inland Revenue.
A Memorandum of Understanding was signed off in June 2012 which enables Inland Revenue to proactively send
information to MSD.



7 Overall this package will increase compliance and build confidence and trust in the welfare
system. It will also enable MSD to better detect welfare fraud and recover debt established
from fraud. Initially, better detection will result in more debt being established for repayment.
Over time, prevention measures, better and earlier detection and improved recovery will help
to curtail debt growth.

8  These proposed changes will work alongside the new benefit system and service model that
has been developed as part of the welfare reform changes. Legislative changes will be
required and Cabinet has approved a Bill to implement the proposals to be included in the
2012 Legislative Programme with a priority four (must be referred to a Selee; Committee in/ ¢

2012) [SOC Min (12) 12/2 refers]. <(/> ) N

Background Q/x (\\Q

9  On 27 June 2012 Cabinet Social Policy Committee (SO0 agreé’d prlncnple/to an\sgerall
approach for tackling welfare fraud [SOC Min (12) 12/2 refgarﬁ;'[ yThis pproach\wnqlud
actions that derive from commitments we made in our rnami‘ffesio\\and Po;\;\Emgmn Action
Plan, namely:

& (/
funding a new team of fraud specialists and rs f p&g\/vgducmg abuse

across the welfare system

undertaking an urgent review of the S\ rlty A make it easier to
prosecute people who defraud the ta Tffnclu ng the rules around
relationship fraud to make them Qe

N \//

giving power to authorities taaqhvely«seek t oney gained fraudulently, and
seizing assets of those c \(d‘efk of fraud &

focusing on welfare fr; ose \thé system by sharing information in
benefit applicat;o? ; at:o b ther agencies.

10 SOC noted | would he repgﬁ)hg bad{\vl detailed proposals on:
front end injti Vbs?that pe@ﬁa&l occurring in the first place
rr

measu 4@@ §ease dete
. Wpro g\ secution of people who defraud the welfare system.
SO g edf %}5 any proposed changes to the current prosecution system for
& raud, 1 fe role of departments.

\é and to improve compliance with repayment of debt
11

Curren sntugbl >
d
W
12 An Qf%f? eyvelfare system depends on beneficiaries acting honestly and engaging with MSD
m Q/falt The vast majority of beneficiaries declare their true circumstances and comply
1thejr obligations. However, a small number of people commit welfare fraud by
deli érately misrepresenting their circumstances in order to get money they are not entitied to
ive.

13 Investigations into fraud are typically tnggered by referrals from front line staff, allegations
from the public, or from data matching®. Where fraud or an overpayment is found, a debt is

® MSD matches its records with six other government agencies (Inland Revenue, Department of Corrections, New
Zealand Customs Service, Department of Internal Affairs (matches with Births, Deaths and Marriages), ACC and
Housing New Zealand Corporation) to identify beneficiaries who have a change in their circumstance, such as leaving
the country, working, marrying or going to prison, and are being overpaid.



established and recovery of this pursued. MSD also prosecutes those who meet the
guidelines for prosecution.*

14 In the 2011/12 financial year:
10,735 cases were investigated, resulting in 2,139 cases of overpayment being found

of the 2,139 cases of overpayment, 714 cases were successfully prosecuted® (with debt
of $23.4 million being established) and 1,425 cases were not prosecuted (with a further
$18.4 million of debt established)

71,629 data matches were undertaken, which found 33,462 instanc 5overpayme(fps\
leading to the establishment of a further $46 million of debt.® w \
<

Types of fraud %\
15 The two most common ways people fraudulently or dlshone rec /e mon h they
are not entitled are by:
- failing to declare employment and wages recelve@f}é con’n @nﬁeneﬂt after
starting work) &

failing to declare a marriage or civil union %e\e} lonship(p \yularly if the relationship
starts, or resumes, while at least one /QE\FEPE i recelvmg%sm e or sole parent rate of

beneflt
s /\\\\

16 In 2010/11, 67 per cent (41 cases. out of\GMf those erpayments of more than
$100,000 mvolved women in unde d rela’uo /{5 e total value of relationship fraud
(prosecuted and non- pros ted ?% 2'was $20.3 million. Relationship fraud
involves both people in ar a{ as f;r@mc\a erdependence and emotional
commitment are essenti ia et for MSD to establish that a relationship
exists. Often both me }g ||I be acting dishonestly, but in the vast majority of

the

cases only one of
17 Failing to degle \ye oyment \@es received made up approximately 54 per cent of all
prosecutions 12 with a val of $7.1 million. In addition, a high proportion of debt

K data \h)ag is caused by this behaviour.

Penalt Ie to }\
18 %S hmlt@ les and responses to deal with welfare fraud. Current levers available

AN
/a@ekn?g égayment of the overpayment

%sinn\g a written warning

Q\Jmposmg a monetary penalty of not more than three times the overpayment (section
/ba(z) of the Social Security Act)

seeking a criminal prosecution where the case meets the Crown Law and MSD
guidelines for prosecution.

* MSD uses internal prosecution guidelines, which take into account evidential sufficiency and public interest factors,
including the duration of offending, premedltatlon sophistication and degree of culpability. Crown Law guidelines are also
used to determine whether a prosecution should be commenced.

®In 201 1/2012, 742 cases were prosecuted of which 714 were successful.

The actual dollar value of the majority of data match cases was relatively minor. In 2011 for 76.5 per cent of the people
identified in a data match it was a first overpayment. The average amount of overpayment for this group was $890 which
is less than the fortnightly amount paid to a couple receiving Unemployment Benefit and Accommodation Supplement.



19 Where people make a genuine mistake in their dealings with MSD they do not incur any
penalties (although they must repay any overpayment).

Outstanding Debt

20 MSD will always seek to recover any overpayment resultlng from fraud or dishonesty. A high
proportion of beneficiaries are repaying what they owe’, but even taking this into account the
overall debt balance continues to grow, as the debt estabhshed each year exceeds the
amount recovered or written off in that year. Some people also seek to avoid repaylng their
debts and others are difficult to locate. &

21 As of 30 June 2012, MSD was owed approximately $106 million of prc§ Maud déb\
$379 million in overpayments from investigations and data matc%
Agencies with a common interest %

22 A number of agencies including MSD, Inland Revenue, @ ou \Zealand
Corporation deliver social assistance. New Zealand P have Cﬂgr(dl 215 that are of
interest to them and who receive social assistance. the Q mal co-ordinated
approach for agencies investigating and respon m’g |al ass étar% fraud This can lead

[

to inconsistent or duplicated enforcement actigns relevarf\abs es, and to individuals
not being appropriately held to account. \ SN >

Three key initiatives on welfare frat,ﬂ<\\

23 A comprehensive approach to we \fraud is r{eé_d at provides a coherent, fair and
sustainable system, from pr o ~ roug ence, detection and consequence. |
propose three major |n|t|at rg |se ur manlfesto commitments on welfare

ore difficult for people to defraud taxpayers,

ncrease the likelihood of recovering debt caused

fraud. These include ¢
make it easier to catch
by fraud. The initi |\$ \afce/

Initiative t/ agency @aﬁve& action programme to address welfare fraud
re

Initiative 2: ngthe@\w\e approach to relationship fraud, in particular by making both
i \&a/}elatt ntable for relationship fraud

3: Nez@xmk%%?es to respond to beneficiaries who have previously acted

Initiative 1: W% ncy collaborative action programme to address welfare fraud

24 To ourmanifesto commitment to set up a team of specialists and investigators, |

@takmg an interagency approach to welfare fraud. MSD will lead the development of a
are Fraud Collaborative Action Programme and provide a lead official for the
ramme who will be responsible for ensuring ongoing cross-agency participation and
tvery of the programme.

25 The Welfare Fraud Collaborative Action Programme will also involve ACC, Inland Revenue,
Housing New Zealand Corporation and New Zealand Police, all of which have an interest in
reducing social assistance fraud. The approach has the support of all agencies concerned.
The Welfare Fraud Collaborative Action Programme will include:

792 per cent of current clients are repaying on average $14.32 per week and 88 per cent of former clients have paid or
are repaying within 12 months of leaving the benefit system and repayments are made at an average of $23.27 per
week.



an implementation plan

an accountability framework, including governance arrangements, to ensure ongoing
cross-agency participation and delivery

a memorandum of understanding
an agreed intelligence collection and sharing plan

specifics on how investigations will be run (joint investigations and taskforce operations)
work to identify barriers and solutions to maximising an interagency approach, e.g.
information sharing constraints and differences in legal powers. 2 > </\

26 There is arisk that competing priorities will reduce participation in th{‘é

T'\?ffa /Clear @
accountabilities, governance and regular reporting to joint Ministe i Q\a&aget e@eg ;
&;\ o
S

27 The implementation plan for the Welfare Fraud Collaborative Actio ogran‘Qe\i follows:
by the end of November 2012 — action plan complete@(f)\ (\\?

N NN
by June 2013 — a number of case investigationS\/@Haa\ve\»been m ted and some will
be in the prosecution process, a 12 month rew initi ﬂ\w\ 2 designed and

o

agreed, and joint Ministers will have recelz‘ @%\u}a\g yre rt\s b@rogress
by December 2013 — some cases will <b éﬁ@ffﬁe C s angbthe 12 month review,

~3,

with costs, benefits, and proposals for will be Ez}i\l@ted and reported 1o

Ministers. Q\b\ N \“

28 Agencies will resource implementatian withifi thej a%\n;e% for the first 12 months, and a 12
month review will examine the oﬁ? d benefi -nitiative, including whether additional

funding is required for the f /Nhet {,a\ hancements are required from a privacy
perspective.®

S/ S’
29 Thisis a new approach\tg/fg an \%h, it is impossible to accurately predict the

additional number«éﬁ;ages rinvestigations which will arise. Although the overpayment debt
established for agel Ef ndt n\\b of cases cannot be quantified at this point, | expect
that there wi Considerable progress made. Information about case numbers and quantity

of debt will be captired and reported quarterly to joint Ministers and MSD are likely to improve
our pregicti elling a \W)proach is implemented.

7 o~

informati ;@g to @ initiative

N

30 ﬁ@rg rtant @ \information sharing practices underpin a co-ordinated approach to

welfare fradch Th tial focus will be on sharing intelligence on the top offenders of each
agency,Agdencies will concurrently build a formal programme of intelligence sharing focusing
onid thty ;ncome and relationship fraud. Investigations under the approach will be
un@menas follows:

hen information sharing for that case can occur using the maintenance of the law

Ooéze probable cause to suspect an offence has been established for an individual(s),
provisions within the Privacy Act 1993°

a joint investigation when more than two agencies are possibly being defrauded (with a
lead agency designated), and a special investigation taskforce convened where three or
more agencies are involved

® The Office of the Privacy Commissioner has been consulted on the work undertaken so far, and will be consulted
further as part of this review.
® Information privacy principles 11(e) of the Privacy Act.



consolidated charges and a single prosecution case taken by the Crown, where
prosecution is pursued.

31 A range of other agencies would also play a role because they hold information that would
inform investigations, including the Department of Corrections, New Zealand Customs
Service, Immigration New Zealand, Department of Internal Affairs, Land Information New
Zealand and the Ministry of Justice (Collections).

32 Initially, existing provisions in the Privacy Act which authorise bilateral information sharing
agreements will be used which will allow work to start with minimal cost. Ovey time new, m i
party information sharing agreements couid be established if these are f g//d be neces%&
to strengthen this initiative.

/ .

33 Strong governance arrangements will monitor and ensure compli g iththe Pri(
Agencies will detect issues by analysing their own data, and daiaa\b()ut individuals’
kept in-house until there are sufficient grounds for it to be shaped using the maintena

the law authorisation under the Privacy Act. This will allo encies to bui hgle Cross-
agency view of the person’s circumstances so that a su@le\% igati d\brosecutlon (if
warranted) can be undertaken.

Initiative 2: Strengthening the approach to relatm f aud @

34 We need to improve the way we deal Wltb(\(g\ |p fr raud: Relétronshlp fraud comprised
close to a third of all welfare fraud prose\b‘t@n\m 2011)\ n@large sums of money are
often involved if a person has incorrectly declared *hae. ship status’ for some years

As in many other coun’mes rela’n h:p fraud in : nd is characterised by the

inevitable complexity of sociall / Ie and ra nglng relationships. Often both
members of the couple will ha\/ﬂg dis ’\si ut in the vast majority of cases only the
beneficiary is held account hcum ébt and/or being prosecuted.

35 The centrepiece of thtsxmg?/e is toqn spouses and partners as well as beneficiaries

accountable for w f O s take into account that a spouse or partner will
not always hav degr %S}vledge of the fraud that is being perpetuated as the
beneficiary wi i

36 In case,sﬂf el shlp fréu n only one spouse/partner has claimed a benefit, generally
that pe é/sg blef r ife debt. In most circumstances, the beneficiary’s

he benefit payments and been aware of them and their fraudulent

sp% /Q er xs t Ii ‘6 or prosecutnon or to make any repayments even though he or she

37 Curren s very limited options to hold spouses and partners accountable:

recover debt from the spouse or partner of a beneficiary where that spouse or
rtner has made a false statement to or otherwise misled MSD about his or her own
( r\ﬁmstances and as a result the beneficiary received benefit money to which they are
\>—pot entitled."

a spouse or partner can be prosecuted for providing misleading or false information or as
a party to the fraud under the Crimes Act 1961."

10 People are considered to be part of a couple when they are in a relationship with another adult and where there is a
degree of companionship in which they are committed to each other emotionally for the foreseeable future and financially
interdependent. This includes couples who are married or in a civil union and couples who are living in a de facto
relatxonshxp
" , Section 86(3) of the Social Security Act.

Usuauy section 66 of the Crimes Act; reparation orders can be sought if a spouse or partner is guilty of fraud. A
handful of partners are prosecuted each year, generally as a party to fraud.



38 In practice, spouses or partners are rarely prosecuted and/or held responsible for
overpayments. A spouse or partner who knows that they are benefitting from welfare
overpayments is presently liable neither for prosecution nor debt recovery.

Debt recovery from spouses and partners of beneficiaries

39 | want to ensure a more equitable system that holds spouses or partners accountable for
welfare fraud so the consequences of welfare fraud are appropriately shared by both parties
to the relationship. Not only will this be more equitable, but it will also protect the taxpayer by
potentially limiting the cases of welfare fraud and will increase the hkehhoodgthat debt will be/%
recovered fully and in a shorter period of time.

40 The full range of options available to MSD to recover debt from ben c:;,aﬁe l| be a\éﬁﬁ
when debt is sought from a spouse or partner of a beneficiary. Tbe}’ rrclbrd)e CIVII
deductions from benefits and deductions from wages and other@&&e&@f income. @e@ will
assist in more efficient and timely collection of debt. s

Social Security Act amendments \g\ / \E‘/

41 | propose amendments to the Social Security Act }e~s @a}tﬂy accountability of
the spouse or partner of a beneficiary for Welfaref f( \nﬁl €a n’dn\ex s will:
NV

empower MSD to recover benefit det:;g ﬁg %a Sp use Omho knowingly benefited
or ought to have known™ they were bé‘mwg from/béneﬁ:(/rﬁ“oney being received by their
spouse or pariner to which they Wéi@ \em)e trtled/m or not that spouse or partner is

prosecuted in relation to the overpaym ) N
/>

N
widen MSD’s power to re é rpay t against a spouse or partner of a
beneficiary™ so that a © recqvéred spouse or partner provides any false
statements or mlsie Z? @d es payments in excess of entitlement
(currently the prov cover &maflon about the spouse or partner's own income

\

and circumsta e
A =
provide f izl/and revi for spouses and partners for whom a debt has been
establish D relatln eir spouse or partner’'s benefit

cr%é%k offe@ue\for\ g on partners and spouses of beneficiaries.

New éﬁq\ usmgo es and partners of beneficiaries

benefici re complicit in welfare fraud. Options include:

42 ﬁk@ are qs«%g%qﬁoptlons available for criminal law responses to spouses and partners of
ininy the status quo, or

ing a new offence so that it is an offence for a spouse or partner of a beneficiary to
g/ owingly benefit from their partner’s welfare fraud, or

creating a new offence so that it is an offence where a spouse or partner of a beneficiary
knows or is reckless as to whether they are benefiting from their partner’s welfare fraud.

®|n essence a person “ought to have known they were benefiting from benefit money being received by their spouse or
partner to which they were not entitled” when they would have known had they made inquiries that a reasonable person
would have made. in other words, debt can be recovered from a spouse or partner who may not actually have known
they were benefiting from a fraud, but should have been aware of the possibility or risk that they were. Examples of this
might be where the benefit is pald into a joint bank account, or where the beneficiary pays for joint household bills without
obvious income.

™ Section 86(3) of the Social Security Act



43 The status quo has not proven an effective means of prosecuting spouses and partners who
know they are benefiting from welfare fraud. Only a handful of cases are subject to
prosecution each year as prosecution can only occur when evidence exists that a spouse or
partner has incited or counselled their partner to commit fraud or when a spouse or partner
makes false or misleading statements to MSD. Knowing that one is benefiting from welfare
fraud is not, in and of itself, enough to qualify a spouse or partner as a party to fraud.

44  There are significant equity issues between the beneficiary and their spouse or partner. The
beneficiary receives the money and is vulnerable to prosecution. Their spouse or partner

benefits from the money, knows it is being fraudulently received and is not vylnerable to
prosecution. &. O\

45 For this reason, | believe that a new offence directed at spouses angxpan\ne%o knaoy th i
partner is receiving the benefit fraudulently is balanced and fair. l aces beth part(@*s o-the
relationship on an equal footing in that they both know the mone/y\ mﬁ‘\g m and 1@(
receipt into the household is fraudulent.

/?fq\ 4

46 In my view, there is also good reason to extend crlmmam\y‘to mose sppuges émd partners who
were reckless as to whether they are benefiting from ﬁé@paﬁner S wél/ far fyaUd Itis not
good enough for a partner or spouse to recklessiy/m* é)ﬁurn 4) & when it should

lind:
be evident to them that their partner is commlﬁmgﬁiej rau&a&fb@r are benefiting from

that fraud. SO
/\\: N
N
47 Therefore, | prefer to create an offence vf\csb{}eﬂaiises/hosé spouses and partners who
knew or were reckless as to whether t r)e‘benefﬂm\g\&om/thelr partner’s welfare fraud. A

person would be found to be reckless w hey kﬁg\aﬁhab‘f is a risk that money is being
derived from welfare fraud and %{l:q unreasona )gproneeﬂ regardiess. On conviction, a
person would be liable to im ent for @ exceeding 12 months or to a flne not
exceeding $5,000 or both. ) % z(

48 This means that: C/ Q/) ~—

their part I are rece e liable for debt recovery and prosecution

a spouse or éﬂh%o kn i&k{ je reckless as to whether they are benefiting from
[

a speiuse 0 ner oy ht to have known they are benefiting from their partner’s

{@a lpt w or debt recovery but not prosecution
\s@e or h

o could not have known they were benefiting from their partner’s

&0 are re \aﬁ ot be liable at all.

49 These go?ao\; e likely to extend the ability to seize assets owned or jointly owned by a
spousg-al f) er of a beneficiary under the Criminal Proceeds (Recovery) Act 2009 due to
the/égp?rrce/d expectations on that spouse or partner.

50 @%ems changes will be required to allow system and process changes for establishing
\ )pécovering a debt, including where the partner/spouse is not a current beneficiary. The
-off cost of these changes is estimated to be $0.5 million which will be funded from MSD
baseline.

51 Approximately 700 cases per year of relationship fraud are likely to be affected by the new
provisions. While it is not possible to quantify the impact of the proposal on the amount of
debt collected, the ability to recover the debt will be enhanced, as MSD will be able to actively
seek repayment from both parties, not just one.



Other relationship fraud initiatives

52 | also propose initiatives to:

ensure that applicants understand the definition of a de facto relationship and their
obligations to report a change in relationship status by checking beneficiaries’
understanding of the definition of a de facto relationship at application and providing
more information prior to application, including information on relationship status rules in
an online tool that applicants can use to assess their potential eligibility for a benefit

provide details of a person who can conflrm their relationship status/({fu@ls modell
an approach currently used in Australia'). The purpose of askmgfpe sup
information is to encourage them to think carefully about the inform tioh hey are
supplying and the consequences of misleading MSD, either, Qé\soﬁa\y or th

third party N \

test a follow-up intervention for sole parents, which wrg %ﬂpw MSD to »ehéc\'elatronsh;p
status, ensure the beneficiary’s circumstances have‘wot changed, aad\p(owde
beneﬂmanes with an opportunity to report any char}ge\tqjshelr cxmums\t nees (testing the
follow-up interventions will occur at 16 to 20 wesks«g}t/ef the benéfx\ta/bshcatlon)

improve the application process by asking people applying for Sole Parent Suppo %
el

53 These changes will be implemented alongsmer\e}kq)eform hg\easv>

-

initiative 3: New measures fo respond to pé | ries w aye’ p?evnousiy acted
dishonestly n\ K v

trust beneficiaries (beneficia ecuted for fraud or have been

investigated and had a dew ed) @e 0 have made a genuine mistake in their

54 MSD needs better tools to prev%gffendmg Q}b Se a new set of consequences for low-
b

dealings with MSD will is gr

55 Depending on the e@f) eir p x\g!fendmg, MSD may impose one or more of the
following requw

compl mé/ >transact| to face

w{abmtyw people to access self-service for some or all transaction

@ﬁ?\g vahﬁai f information for each transaction, including verification of income
'cas /asse

redirg b@%{gflt payments and use of a payment card - redirection allows certain
types’ gf\cos”t's to be paid directly to another party, controlling the way the beneficiary
Qr{di th&ir money without reducing the amount of financial assistance that is provided.
5N
56 </pproach will give MSD tools to better prevent fraud and will reduce the scope for further
C

R,(s'gwevzé,ty by this group.

57 estimates that around 1,000 beneficiaries each year, who have been investigated and
had a debt established against them (either with or without a prosecution), will be covered by
this new low-trust model.

'® Under the welfare reform changes Sole Parent Support will be paid to Domestic Purposes Benefit - Sole Parents and
W:dows with children younger than 14 years.

®In Australia, third party verification is a component of ‘Member of a Couple Assessments’ conducted by dedicated
teams to ensure Centrelink customers are receiving the correct rate of payment. Centrelink piloted third party verification
with other measures, including an additional relationship detail form, and considered that these combined measures
were effective and therefore merited a full roll-out.



Other initiatives to enhance current practice

58 MSD will also be implementing the following initiatives to enhance current practice:

a new approach to recovering high value debts. MSD will target non-paying debtors to
increase recovery of fraud debt and reduce the number of non-payers. This targeted
approach will include using private debt collection agencies to locate individuals, taking
civil recovery action, and undertaking full financial assessments of those who claim
hardship as a basis for not making repayments

a communications strategy to ensure that people are informed about their obhgahons/
and are assisted to be compliant, and actively publicise measures %@come into /%

force to maximise their deterrence impact \// <> ;

MSD working with New Zealand Police to seize the assets& oco
includi

in order to recover more welfare fraud debt

making use of Ministry of Justice systems to recover ng cre&t\(epo Ing and
collecting fines at airports, by seeking repara’uon or er(sy e tlme ncmg people

individual circumstances of the person rec I ugk sts that more
personalised letters are more effectlve

for welfare fraud >
sending warning letters to people who have ae%}@gnest \a@ ailored to the
ing\I

59 | have considered other options for deahr@ Welfare(fre\w%dmg benefit bans (a period
of non-entitlement). | have however r out>a ophng\t\his\é}\g ere is limited international

evidence as to whether benefit bans are efféctive 5%13\; ent to welfare fraud.'®

Current initiative: Enhancin \Q;a)tion between Inland Revenue and MSD

60 Inland Revenue and M3D-ha centyy/(g 8 a new income information sharing
system." This new lnf jon sharj I’ capture beneficiaries’ changes in employment

earlier and more c ivel V streamlined process. This will improve MSD’s
ability to detect ud a ort the initiatives proposed here.
61 The new snfor shar g w

|er d Xﬂa wer people will receive a benefit they are not entitled to, and
yments should reduce

bene \]ﬁ
I8t in determi more accurate social assistance payments, such as when a benefit
ould befab ecause of part-time earnings

stre@% other initiatives in this paper, as the gains from improving investigation
ove’ry processes, prosecuting fraud where appropriate and encouraging
ﬁance will be supported by better detection and information.

It of the information sharing some beneficiaries will have their benefits cancelled and
will have their benefit rate reduced. Other beneficiaries may have debts established
cases of fraud are identified they will be investigated and prosecuted.

63 The first phase of information sharing will include all 320,000 working age beneficiaries. MSD
will send a letter to all working age beneficiaries to advise them of the new information

7 UK Cabinet Office (2012). Applying behavioural insights to reduce fraud, error and debt. For example, a trial
undertaken by the UK Revenue and Customs showed that sending out a letter which included the sentence ‘nine out of
ten people in Britain pay their tax on time’ and also mentioned the fact that most people in the recipient's local area had
already paid, increased repayment of tax debts by 15 per cent.

Northern Irefand, the United States of America and United Kingdom have some form of benefit bans.

® An Order in Council authorising Inland Revenue to provide information to MSD was signed on 30 April 2012.
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sharing taking place, their obligations and how they can tell MSD about any change in their
circumstances.

64 The next phases will include students, seniors and other types of income including from self
employment, interest and dividends, and rental income. Information sharing will ensure that
undeclared earnings of students, their spouses and/or parents will be detected in future, so
the major student fraud risk is managed.

65 Interms of the broader issue of student fraud, | am advised that further work is required on
what measures are required to address fraud in this area. MSD and MOE will report back tor
Ministers on this issue by June 2013. MSD and the Ministry of EducationX advised that;
for the time being, student allowances should not be covered by the ot%‘ als in/this

paper at this stage®. Existing measures, such as establishing debt d igations will

in

66 The savings from this policy will depend on the results of inf ati&x&harmgﬁhe behaviour of
people on learning about the new information sharing powé@ d on beh@‘v@nce it takes
effect. The indicative estimates in Table 1 are on the basis-of

, \Sz ricaj experiencé and are a
conservative view of the impact of the initiative on b &{ﬂ@c ot and c@f)e tablishment. The
estimates assume that:

VN
@ ficiarie@c cel their benefit

continue to be applicable for students. é/<

as a result of the initial letter, one per ce
(3,200 people) \\\

AN
two per cent of current beneficiaries/\QrE':\ peo IR recegipt of benefit are found to
have no entitlement, resulting in be ng payment-related debts being

| pld{;
efit savi &
established N\ %X;
six per cent of current b ﬁ@es ( 19)2(%{%?}3@) found to be under-declaring income,
resulting in benefit sayi t gh ingf; atement and overpayment-related
@ )

debts being establi
ongoing savings tfgf rev @%ore people who don’t have an entitiement coming

into the SyStE{ﬁﬁag- ntifyj \ees of overpayments for current beneficiaries.

NN
< y
@ ndi{g\tive estimates of information sharing savings

Sey 12@%6@)\/" ; ~ Ongoing (annual, Dec 2013 onwards) ,
?&}\in\leg/tgﬁ - Reduced benefit grants from early identification of
Ho cancel people with income above qualifying thresholds

Me e match is $15-20 million reduction in benefit expenditure from

NS increased abatement, due to better identification
i né\/red‘ﬁction in benefit and declaration of previously under-reported

34
from benefit cancellation income
i d abat b it
/(/:a\g ' cr{e}zzireapbcaﬂzganc’toc:; eeneﬁ - $10 million additional debt establishment through
‘\\;iﬁﬁﬁed by the match better identification of over-payments
/

) \§70_90 miliion of debt established as - $1 0-15 million in year tWO, drOpping 1o $5'6 million
a consequence of identified in out-years, from recovery of the additional debt

overpayments establishment.”’

* This is because there are differences in how relationships and income are defined in Student Allowances and benefits.

This assumes that collection rates for those no longer on benefit will be maintained at 70 per cent repaying an average
of $25 per week, and for those that remain on benefit 92 per cent will have a deduction placed on their benefit with an
average repayment of $14 per week.



67 Further savings are expected from the identification of fraud and overpayments for
supplementary assistance. These are not included in the estimates above.

The prosecution system for welfare fraud

68 On 27 June 2012, SOC noted that | would be reporting back with advice on any proposed
changes to the current prosecution system for welfare fraud, including the role of departments
[SOC Min (12) 12/2 refers]. No changes are proposed to the current prosecution system for

welfare fraud as a result of the proposals in this paper.

69 InJuly 2012, Cabinet confirmed the response to the Review of Public Pr Lan Servyi g
[CAB Min (12) 26/6 refers]. As part of that response, Crown Law has ted t ( f)
undertake further work on prosecution arrangements, in consultati vem

agencies with prosecution functions. A report is to be provided t th\e t ney~Geﬁétal any
proposals for reform no later than 21 December 2012. That rep rt vx\lnclud \COHSI ation of
the range of options that have been proposed for the con public proseg ns, mc:ludmg
the respective use of departmental prosecutors, Police g@u@ss and Q?o@nﬁo’hcntors

The approach that should be taken to prosecutions b ent ag/ fTcie mdudmg
prosecutions conducted by MSD, will be conmderedég p@:t/”of thlS{N\zi‘\gJ;le of work.

70 As part of developing these proposals, an opt wf}al the{gu{ nt\S}x:lal Security Act
fraud offences was presented so there is Sd&l’\l on t eﬁnm\esAct fraud offences. This
may have had the advantage of sendmg a\s ger’ mes i% public and judiciary that
welfare fraud is a serious criminal ma er I r\o pose to proceed with such a
change at this point, for the following re

MSD already can, and do S) ecute frﬁ he Crimes Act where appropriate

requiring all prosecuti !
the Criminal Proce
cheaper and morgé

Crimes Act may undermine the goals of

en
WJV/M{ /to make criminal procedures quicker,
- &\é
alc

it would imp D, Crown Law and the court system
it would C n\ istent w \&ﬂce elsewhere - other like agencies (eg ACC) wouild
continu offence p sions which provide lesser penalties (and disbar

def Qdan m ele@ﬂ \%ry trial) in equivalent circumstances.

Implem i IX nges with Welfare Reform
71 %% next ({f&e} rs the welfare system will be reformed to ensure that it encourages

end rsonal responsibility, primarily through paid employment. The fraud
mmativ J\W k alongside the new benefit system and service model that has been
devetqp s part of the welfare reform changes. The fraud changes will assist welfare reform
by él(sdbln\g hat social assistance is only provided to those who meet the eligibility criteria. In
73u r, the initiatives further strengthen the application end of the welfare system and
@ at applicants understand their obligations and what constitutes a “relationship” for
it purposes.

72 The welfare reform and fraud package changes are occurring as follows:

The Social Security (Youth Support and Work Focus) Amendment Act 2012 focuses on
young people and beneficiaries with children by:

% |f the Social Security Act provisions were removed, all charges for welfare fraud would be laid under the Crimes Act
provisions and all defendants would continue to have the right to defend charges in front of a jury. Jury trials are
expensive, and on average, take double the time to be concluded (12 months as apposed to six months for trials and
judge alone).

12



- providing a new Youth Service with a greater focus on education and training for
young people receiving financial assistance (implemented in August 2012)

- providing greater work expectations for sole parents and introducing work
expectations for widows and women alone (implementation from October 2012)

The Social Security (Benefit Categories and Work Focus) Amendment Bill simplifies the
benefit system and brings in a clearer focus on work by:

- extending work obligations, implementing the new benefit categories, and
introducing drug testing, new health and disability assessments, and social
obligations (implementation from July 2013)

>

The Social Assistance (Fraud Measures) Amendment Bill will foc ling g{ar
fraud by: ?

- holding spouses and partners accountable for relati fr as well E?
beneficiaries (implementation from November 201

Monitoring and evaluation /0\3 / )\\\/

73 Monitoring will support the ongoing improvement g are fraﬁé%mamzes MSD will
monitor the initiatives by recording, momtormg/a ysmg mVe,Ehgatlons
prosecutions and convictions through thelr Managg: t System. This will be
complemented by monitoring a series of pt Nteey dlcgjoré Euch\as trends in overpayment
debt amounts and recoveries, the ove T~Q} debt oﬂ(\% eis of income declared by
beneficiaries, and benefit cancellation ?s\ e to b¢= }ies obtaining work.

74 Assessing the impact of fraud u{ ETS will be f‘?@u@s they are part of the wider package
of welfare reform changes t ;o like an impact on the benefit population.
While deterrence of welfar yb p rtant objective, initiatives to improve our
ability to detect fraud a ead Jeése in debt in the short-term.

75 MSD will incur cos OO f9r g the follow-up intervention for sole parents,
which will be funde i he impact of the test will be determined once
evaluation h @e/”e eted

x

Consulta {:

y the@l i traé; of Justice, Education and Business, Innovation and Employment,
th/gv’ Yaftme g and Housing, ACC, Housing New Zealand Corporation, Crown
ta\ng the Offic ft anacy Commissioner, New Zealand Police, New Zealand Customs

Service, nue and the State Services Commission were consulted. The
Depart *Prime Minister and Cabinet, the Department of Internal Affairs, Te Puni Kokiri
an istries of Health, Women’s Affairs and Pacific Island Affairs were mformed.

77 /AG nd Revenue, Housing New Zealand Corporation and New Zealand Police support
‘ Jelfare Fraud Collaborative Action Programme.

Financial implications

78 The package has an estimated cost for MSD of approximately $1.2 mllhon including
approximately $0.5 million in IT changes for recovering debt from spouses and partners.
Costs will be met from value for money changes and minor reprioritisation.

13



Human rights implications

79  The policy proposals contained in this paper may be inconsistent with the New Zealand Bill of
Rights Act 1990 (NZBoRA) and the Human Rights Act 1993 in relation to the right to freedom
from discrimination. This is because the proposal to make spouses and partners more
accountable for relationship fraud, may raise issues in terms of the right to justice and
discrimination on the grounds of family and marital status.

80 The limitations that may be imposed are arguably justifiable. However, the Ministry of
Justice’s final view on whether the proposals are consistent with the NZBoRA will not be //2
known until the legislation has been drafted and considered. 2NN

TN
Legislative implications Q%x@ < \<@

81 Amendments would be required to the Social Security Act to g|\§e éct to pr@osak\ﬁ
relation to recovery of debt from, and prosecution of, spou \q\ arfrrers.

included in the 2012 Legislation Programme with a r (m rred to a Select

\/

82 Cabinet has approved a late bid for a Bill to |mplemem/ m\posals Q)er to be
Committee in 2012) [CAB Min (12) 12/2 refers]. < \t%
FB r

83 | propose that legisiation for the proposals it

be i in November 2012.
\\ ‘
Regulatory impact analysis Q 2
N4 \
84 A regulatory impact statement E\attache
85 A principal analyst in MSD th ise i v I the preparation of this RIS or supporting
material, has reviewed itan sfders ﬁé ormation and analysis summarised in the
RIS meets the quallty assa cnt Ha/\ﬂ‘:ﬁe reviewer notes that assessing the impact of the
proposed anti-frau tlatwe will be glng as the level of fraud that MSD does not
currently detect js i s@bie to 2 nd that the proposals outlined in the RIS will be
implemented \/ngs\ge other o ?ahoyal changes and wider reforms to the social security
system. \

and }‘as rom the risks, uncertainties and caveats already noted in this
tory proposals recommended in this paper:

86 | have % d thefana\\sﬁud advice of my officials, as summarised in the attached RIS,

requ;r publxc interest
will déﬁ{h\QQE’ﬁlghest net benefits of the practical options available

afé t:orélstent with our commitments in the Government statement “Better Regulation,
\Leég R\e”gulatlon”

Geh@ )nphcatmns

87 Measures in this paper for people who have debts as a result of fraud are, in the first
instance, more likely to affect women. In 2010/11, 67 per cent (41 cases out of 61) of those
with overpayments of more than $100,000 mvolved women in undeclared relationships.

88 The proposal to recover fraud debt from spouses and partners will provide more equity to the
recovery of debt and positively affect women as relationship fraud debt is shared between
both partners where the spouse or partner knowingly benefited or ought to have know they
were benefiting from benefit overpayments. In the majority of relationship fraud cases the
beneficiary who is currently liable for the entire fraud debt is a woman.

14



Disability perspective
89 There are no disability implications arising from the proposals in this paper.
Publicity

90 [ intend to make this paper available on the MSD website, with appropriate text withheld.

maximum possible deterrence value from the new measures.

Recommendations 3%/ QQ\

92 Itis recommended that the Committee: &

1 note that on 27 June 2012 Cabinet Social Policy Coy gn agreed Ie to an
overall approach for tackling welfare fraud [SOC an\( 2 ri@rsh uding how we

91 I alsointend to actively promote these changes as they come into force, to Ieverage the K

would follow up on the commitments we made nii Quf/P ~Electi tiorl Plan, and that
| would be reporting back with detailed proposais

1.1 front end initiatives that prevent f;aiﬁ\\obgﬁ gm@e

1.2 measures to increase deterren é\@ﬁ\to imprQ\%@%nce with repayment of
\\\

debt

1.3 measures to improve{g\)> secution Q@e@éﬁo defraud the welfare system
N

Interagency approach to addre @

2 agree thatourm es;czcom

investigators i t@d’ﬁeve -byg ragency approach to welfare fraud to share

intelligence, w ;au?rt inv N and prosecutions where appropriate
. > )
3 direct the Miristry of Social Development, as the lead agency, to work with Inland
Re ue, RCC, NevSZ eal d Police and Housing New Zealand Corporation to develop

@ /Fraud b@ﬁ’twe Action Programme which will enable sharing of
gf%ence estigations and prosecutions
%@uect th@ of Social Development (as the lead agency) to:

4.1 epate a draft action plan on the Welfare Fraud Collaborative Action Programme
Detember 2012

% provide quarterly reports to the Associate Minister for Social Development, the
(\ Minister of Revenue, the Minister of Police, the Minister for ACC, and the Minister of
Housing (joint Ministers) on progress

4.3 review the Welfare Fraud Collaborative Action Programme and report back to joint
Ministers by December 2013

Strengthening our response to relationship fraud

5 note that the Ministry of Social Development is limited in its ability to hold the spouse or
partner of a beneficiary accountable for relationship fraud

15



8  note that the Ministry of Social Development may only recover overpayments made in
excess of authorised entitiements from a spouse or partner of a beneficiary if the spouse
or partner makes a false statement or misleads about their own income and
circumstances

7 note that a spouse or partner of a beneficiary can be prosecuted for welfare fraud if they
make a false statement or mislead the Ministry of Social Development about their
partner’s benefit or if they are party through inciting or counselling their partner to commit
fraud

y
8 agree that a spouse or partner of a beneficiary should have greater{ ntablhty fo&
welfare fraud in relation to their partner's benefit v / Q

Debt recovery from spouses and partners &
9  agree to empower Ministry of Social Development to recover benefit de spouse

or partner who knowingly benefited or ought to have ey wer |ng from
benefit money being received by their spouse o&af WhIC not entitled
(whether or not that spouse or partner is prosec atlop\t )’erpayment)
/~ \
10 agree that the power to recover payments @ excegéo nsed entitlements
from the spouse or partner of a benefici hl;u sectloﬂ\86\(8®of the Social Security Act

1964 is no longer limited only to falsgx\br dln nf ﬁza@n about the spouse or
partner's own income or mrcums is exte g kg/app!y to any false statement
or misleading information made h e s ouse &%

11 note that the full range of ﬁ:overy o} |iable to the Ministry of Social

Development to recover be WIIl be available when debt is recovered
from a spouse or part
r ner %

12 agree that spousé om who the Ministry of Social Development
establishes o and appeal rights
%

Prosecution of sp artners

'@w \S?

ree t t tatus quo is retained and no new criminal offences are created for

/ .
@ @s@s\/ d partners of beneficiaries

ree that it is an offence under the Social Security Act 1964 for a spouse or
partner of a beneficiary to knowingly benefit from their partner’s welfare fraud

<
@ (secondary option)
OR

13.3 agree that it is an offence under the Social Security Act 1964 if a spouse or partner
knows or is reckless as to whether they are benefiting from their partner’s welfare
fraud (preferred option)

14 note that a person would be found to be reckless where they know that it is a risk that
money is being derived from welfare fraud and they unreasonably proceed regardiess

16



Other relationship fraud initiatives

15 note that the Ministry of Social Development will be implementing an approach to better
prevent relationship fraud that involves:

15.1 providing more information prior to application, including information on relationship
status rules, in an online tool that applicants can use to assess their potential
eligibility for a benefit

15.2 checking beneficiaries’ understanding of the definition of a relatio ship at /<
application ¢ ﬂé\

&P IR\
15.3 gathering details of a person who can confirm their relatio@%at s from @
>

applicants for Sole Parent Support

15.4 testing a follow-up intervention for recipients of{?%;as@/supp O revigw

entitlement at 16 to 20 weeks after the benefit @ ion XQ
7 N
i

hon s@
16 note that the Ministry of Social Developn%f i plemgﬂ) %set of conseguences
proséeuted s)fra%or have been
SR
N

Measures to respond to beneficiaries who have previous!

for ‘low trust’ beneficiaries who have béif\
investigated and had a debt establis

£
Enhancing current practices o \“\SB

c@) velopm@ taking a more active and targeted
e de@ -paying debtors in order o increase

17 note that the Ministry of il
approach to recoverin
recovery of fraud deht uce

r of non-payers
18 note that the Mini ocial ment will apply a more vigorous approach to
seizing asset Q&p e wh iffraud in order to recover more welfare fraud debt

19 note th tﬁi/ stry of Sc%evelopment where appropriate, will seek reparations at
e

the fime O ncigg, people for welfare fraud, in order to use the Ministry of Justice
Collection st Fin g&w@s and credit checking systems
N

2 at th 'nl\? f Social Development will send warning letters to people who
O act tly that are tailored to the individual circumstances of the person
Income info?zé?i ing between Inland Revenue and the Ministry of Social Development
21 \é t a new income information sharing system between Inland Revenue and the

fistry of Social Development will be implemented which will capture beneficiaries’
anges in employment earlier, and support the other initiatives in this paper

Other issues

22 note that further work on the prosecution system for welfare fraud, including the role of
departments, will be covered as part of Crown Law’s report back to Cabinet Social Policy
Committee by the end of 2012 on arrangements for conducting public prosecutions

23 direct the Ministry of Social Development and the Ministry of Education to undertake

further work to investigate the issue of student fraud and whether additional measures
are needed to address this fraud and report back by the end of June 2013

17



24

note that the initial net effect of the fraud initiatives in this paper will be to increase the
overall level of debt owed to the Ministry of Social Development, but over the longer term
the measures in the package will help to curtail debt growth

Legislative implications

25

26

27

28

Publicity

29

Hon Chester Borrows ( C/g )

AN
Associate Minister for i lop p

note that some changes will be needed to the Social Security Act 1964 to enable the
implementation of the proposals in this paper

invite the Associate Minister for Social Development to issue draftingifstructions to /2\
Parliamentary Counsel Office to amend the Social Security Act 196 ,4@«3 effectto th
relevant proposals in the recommendations above W @

J

authorise the Associate Minister for Social Development, %@%«@ahon with

other
Ministers as appropriate, to make technical, policy and admini §tive c nges\t@nalise
legislation in keeping with the overall policy of the pag g
< } ;\

note that the Associate Minister for Social Devel eh{@f)os F\\@slation be
introduced in November 2012
N\

o~

note that | will make this paper avaitak e Mipistry ofSocial Development website,

with appropriate text withheld. \\ '
~/ o
N\
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Office of the Associate Minister for Social Development

Chair
Cabinet Social Policy Committee

WELFARE DEBT RECOVERY

Proposal /> /2

1

3

This paper seeks agreement to proposals that address the effect of a s@ée@ /QVEﬁgh Cff O\\
decisions concerning recovery of welfare debt. Those decisions cre ﬂnceﬂémty abcx t
Ministry of Social Development’s (MSD) powers and duties whe vénmj welfa{& bt

The proposed measures will establish a legislative duty on MSEL, cover debt, b éjf

with discretion to determine the method and rate of recove d fer re ry i

exceptional circumstances.

The paper also proposes that, in cases where fraud Tg reco % e from a spouse or
partner of a beneficiary, debt will be jointly recov @ oth

Executive summary ™
Welfare assistance is a major form of gﬁ%@ndltu\é\ publlc is entitled to expect
that MSD will effectively recover welfa. This i ‘,&’aﬁ and parcel of MSD’s obligations to

manage public money responsaner the Pu% Act 1989,

MSD is owed a significant grpgm one@ d related debt, other benefit

overpayments and recoverabYev ssistang oney should be recovered effectively and
consistently. At the sam s pay should not cause significant hardship or

impact adversely on cmld@

A recent High Q@urﬂ?@@slon u\i% inistry of Social Development) has found that MSD
has almost corﬂpfete dxscretlon t ver or not recover welfare debt. This decision conflicts
with MSD s cu éﬂf/pfractsgg that all' monies owed to the Crown are actively pursued and debts
remas a,eisl lndlv;gua\k Il avenues to recover have been exhausted. When

con r:ed vgéther previous High Court decisions, there is insufficient clarity about

and obk% n When recovering debt.
oq‘ ncnlet nsions, this paper proposes a legislative amendment that clearly

impdses wy oh SD to recover debt. Discretion to determine the method and rate of
recover @7%0 défer recovery will remain. The paper proposes that Ministerial direction be
glven/ab\am how this discretion is exercised. These measures will provide greater certainty
and. éla/my debt recovery practices for MSD and its debtors, and ensure that MSD manages

@@oney responsibly while, at the same time, being responsive to the circumstances of
en

}ynmanes and their families.

This paper also specifies that debt will be recovered jointly from beneficiaries and their
spouses or partners when both are liable for a fraud-related debt. This clarifies proposals to
empower recovery of debt from spouses or partners who knowingly benefited or ought to
have known they were benefiting from benefit money being received by their spouse or
partner to which they were not entitled [CAB Min (12) 35/13 refers].



8  Joint liability means both the beneficiary and their spouse or partner will be responsible for the
entire debt. Recovery of the debt will be determined according to the Ministerial directions
proposed in this paper. This will enable a fair and consistent approach to debt recovery from
the spouses and partners of beneficiaries as well as the beneficiary when the debt is the
result of fraud.

9  The legislative amendments required to support these proposals will be included in the Social
Security (Fraud Measures) Amendment Bill which | intend to introduce into the House this
year [Cab Min (12) 12/2 refers].

A
/
Welfare debt recovery \
Background <§
10 The Social Security Act 1964 empowers MSD to recover debt tﬁro<h a varl ods

practice is to presume that all debt should be recovered retion is o the

method and rate of recovery.
11 However, recent High Court decisions have questio MSES

i
recover welfare debts. In the most recent deci 1\ {Q;r en v
(Harlen) the High Court held that;

A~ /O
there is no presumption in the SOW Act tf will recover debt

in exercising the discretion t ve no‘c y\%e%t MSD must consider:

- a beneficiary’s indivj lal c %ces and the impact that ongoing benefit
repayments wou!d ? upport themselves and any dependent

including court proceedings and deductions from benefits erig“qt\;; ourcgi D’s urrent

lscretlon to
ocial Development’

children

- lntemanon I“m International Covenant on Economic, Social and
Cultur Y@eﬂfZESC United Nations Convention on the Rights of the
' C) having to the adequacy of the beneficiary’s standard of living

and the impact d%ch n would have on it and their dependent children.

12 The Moted@%
shol nsiderad.\ v

>

AN
13 i igh 666}? igions have also found that MSD has a discretion to recover debt but
differ on © K‘ s, such as the existence of a presumption of recovery, and the way in
which t br@;lon should be exercised.
~
14 Th /RLSKB camsed by this lack of clarity and inconsistency, and the direction Harlen appears to
%ﬂ!elimg in, is that MSD could be challenged to re-open individual cases, classes of cases
? -ases where they have exercised discretion to recover debt.® In the absence of
cta yf tion to legal settings, MSD could be obliged to change their approach to debt recovery
with a likely consequential reduction in the amount of welfare debt recovered.

hip does not necessarily preclude recovery, but is a factor that

Subject to some limitations relating to debt write-off and certain administrative errors referred to in section 86(9A) of the Social Security
Act.

[2012] NZAR 4971

* Informal figures suggest that if MSD was directed to re-open cases where they are deducting debts from current beneficiaries with
dependent children, there would be 81,757 cases involved, out of approximately 170,000 cases of current beneficiary debt.



Current situation

15 MSD’s current practice is to actively pursue recovery of all monies owed, while exercising
discretion about the method and rate of recovery or, in exceptional circumstances, temporarily
deferring recovery until a person’s financial circumstance improves. This practice is generally
reflected by staff negotiating realistic repayment rates with debtors so that significant hardship
is not caused.*

16 Generally MSD has good systems in place to recover debt and a high proportion of people
are repaying their debt.” An Auditor-General report from 2011 found that MSD uses well-
established and appropriate systems to effectively recover money owed )Never there i
little legislative guidance and only broad operational guidance to ensur gistency o
approach in determining hardship, or how the discretion should be J&g d\a(nd (\\9

documented. &

17 As at 30 June 2012, MSD was owed $485 million in debt arising fro nvestigfatlons d data
matching, including $108 million owed as a result of proso@@éﬁaud Ha(l@ so likely to
impact on overpayments which are routinely picked up b \Qog\and | million
owed as at 30 June 2012). &

18 Although recoverable assistance is provided on % it cor}d{(@)n\}at it is repaid, and this

is understood by the person receiving the assfs’ta ay.s \subject to the discretions
and obligations laid down by Harien. This I& \ca this ag &’is deemed to be debt
under the same provisions as benent ov s in tﬁéxoﬁ I ecurity Act, ie the
provisions considered in Harlen.®

ongoing entitlement. For peo e me support, MSD’s Collections Unit
actively manages their de mstances, repayment levels are often
negotiated to avoid causing si

<= V)
Proposals to recover

NS
19 For current beneficiaries, debt r ents are @trarght from their benefit or other

20  We need to rget tensn % en current practice, which presumes that debt will be
always be so /a 1 act] ely purstied, and Harlen, which determined that MSD might
equally ' to rec:(ﬁg\r\?recover a debt.

21 To larity % s‘tency to welfare debt recovery, | propose amendments to the

% Urity Ac
here Qn MSD to recover debt

< etermine the method and rate of recovery

ceptlonal circumstances, MSD may temporarily defer recovery of the debt
Q
: e Minister responsible for the Social Security Act may issue, and MSD must comply

with, directions about the matters that MSD must have regard to in setting the method or
rate of recovery and the circumstances in which recovery of a debt may be deferred.

* Both clients and non-current beneficiaries are able to re-negotiate the rate of recovery at any time due to hardship.

92 per cent of current beneficiaries repaying on average $14.32 per week and 88 per cent of former beneficiaries
repaying or have paid within 12 months of leaving the benefit system and repayments are made at an average of $23.27

er week.

Recoverable assistance provides interest free advance payments of benefit or recoverable assistance grants for
essential items, such as school uniforms or washing machines. Arrangements for repaying these advances or
recoverable grants are made when they are approved. As at 30 June 2012, MSD was owed $407 million in recoverable
assistance.
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De

I propose that the legislation give a specific power to the Minister to issue directions that are
binding on MSD in regard to debt recovery, and not be directions under section 5 of the Social
Security Act, as these directions are limited in scope’ so they cannot override a statutory
discretion.

The duty to recover debt is not intended to prevent MSD from writing-off debt under the Public
Finance Act or not recovering debt where the Social Security Act (section 86(9A)) already
directs that it should not be recovered.

This approach ensures a responsible approach to the recovery of public money while, at the«
S

same time, enabling reasonable and realistic recovery rates to be worke /’;hr gh with __“\
debtors, and the ability, in more exceptional circumstances, to tempor ecovg/z

| believe that directions on welfare debt recovery will be helpful, o z(fy\@ven t eb
balance effective debt recovery with the need to ensure that benpf :e% and their
dependants are not subject to undue hardship. The range of. thlons\f}ar providing sbcg
directions includes legislation, regulations, Ministerial dlreﬁﬁgm %d rules, @p}gatlonal
guidelines. N

In my view, Ministerial direction is the appropriate mec anfsm for \temﬁyi)ng how MSD
recovers debt. it will enable the Minister, from tu?Q tb\tﬁfn ‘to bal ance e need to effectively
recover public money and, at the same time, p(by \éJa/SUffl eﬁ»ft reé of protection from
undue hardship for benef:cnar;es and their d@ﬁhﬁd ts. More e& ch directions are
transparent, can be changed reasonabiyﬁh@ki}gwﬁen raéce ary and will require MSD to be

consistent in how the directions are ap/[@g@)y a casgs \:\ag asis.

Ministerial directions will also ¢ /%iﬁ more I é‘rﬁcumstances in which debt recovery
could be deferred for a time, g;Vs i bt?onal hardship. Such deferrals would
be reviewable to determin ireimstances warrant such a response.

Operational gundelmes@a> e pre{é@ within MSD to support Ministerial directions. The
direction and the s Eu:delm& Vw@rowde consistency and balance to how MSD
balances the recov ebt with isstred, 6f hardship (including hardship faced by dependant
children). > K

ensur ”t;h\ai\ ;é are and appropriate welfare debt practices across MSD. It will
alsochefairtothe ta X rie;nd current debtors, as it will make it clear that debt is to be
efby\éd’ hile *&\A@Qp sufficient sensitivity to a debtor’s individual circumstances.

These npeasures\wi( | addre e‘?ie% effect of recent case law, strengthen current practice and

éy wnl! aIsQ(e @ that MSD’s approach remains broadly consistent with other Government
De artmeﬁts\\ccrmample Inland Revenue has a duty to collect the highest net tax
practi /c a’nd\maxm!se the collection of outstanding tax owed by taxpayers but has some
dlS %abagout recovery having regard to serious hardship and efficiency of resources used.
% a similar statutory power of recovery to MSD.

very for relationship fraud measures

Background

31

On 1 October 2012, Cabinet agreed to empower MSD to recover fraud debt from a spouse or
partner who knowingly benefited or ought to have known they were benefiting from benefit
money being received by their spouse or partner to which they were not entitied [CAB Min
(12) 35/13 refers].

7 Tyler v Attorney General [1999] 1 NZLR 211



32 Currently there is no legal mechanism for attributing debt to a spouse or partner of a
beneficiary as well as the beneficiary, except in the rare cases where a spouse or partner
made a false statement or otherwise misled MSD about his or her own circumstances.
Accordingly, there are no practice guidelines in place for determining how fraud debt is
attributed to, and recovered from both spouses and partners of beneficiaries, and
beneficiaries in relationship fraud cases.

33 Case law about welfare debt recovery, especially Harlen, suggests that a clear approach is
needed to confirm the manner in which MSD will recover debt from spouses and partners, as

well as beneficiaries, under this new proposal. <//\%

34  The question arises whether the debt should be attributed jointly to on\K W)r wh 6% ,
should be split 50/50 between them. / )

)
Proposals < g‘\s@

35 Inmy view there is good reason to attribute the debt Jomtl%l to ﬁe{h parties{ Th MSD will
be able to recover from both of them until the debt is reps ldfl{ﬁemethpd fam}of recovery
for each party would be set depending on each individuat’s reumstahées cording to MSD
discretion and Ministerial directions on recovery of- Fe/dcébt a @wp in paragraph 20
above. The advantages of taking this approach éreg g \\

%r’tvo

it is equitable to the extent that the full \f can be obtained from
both parties according to his or her c nces
it reflects that fraud is involved _and C> \\bé ully recompensed by either or
both parties as soon as pra

P P g:abﬁg <>/\>

36  Attributing the debt 50/50 w@n\e\aﬁ that @ be\e>c1aw s accountability for the fraud debt
would halve from their 3660 b.%/ y pr|;a/>t0 thelggislation coming into force. The purpose of
the proposals is to have(am equ:tafﬁre app\oach to fraud, not to relieve the beneficiary of
their accountablhty/fou d. Add@@?}a@; such an approach would be equally
unsatisfactory because aﬁpous r who is accountable for the fraud, and is in a
demonstrably e}ie\g anc:al sn mchan the beneficiary, would discharge their
responsublht of(rﬁe aud after thayhave paid only half the amount due.

37 For e blexa%1 0 OQ@ yment is attributed jointly to both parties to the relationship.
The/\b \ary s partnep repays at $50 a week and the beneficiary repays at $10 a week.
wécn>ce in racsvery rates is caused by the difference in their individual circumstances
(ﬂjey?\?e se gjd ”fter three years, the partner has paid $7,800 and the beneficiary
eir circumstances do not change, the debt is paid in full shortly
thereafte?“\

38 Ifa Y; roach was taken in this example, MSD would not be able to recover more than
half the overpayment from the person with more ability to make repayments and it would
spsiderably longer (almost ten years assuming no changes in circumstances) to
Q;Sjer the full amount.

39 | propose that, to remove any uncertainty, the Social Security Act is amended to explicitly
reflect this approach to relationship fraud cases so both parties are held jointly accountable
for the debt.



40 | also propose to make it clear that review and appeal rights in relation to MSD’s decisions
about certain aspects of debt recovery are limited to the debtor's own circumstances. This
would mean that a person may review and appeal decisions about means and rate of
debt recovery in relation to them, but not decisions made about debt recovery from the other
party. To avoid doubt, this means that a beneficiary cannot review or appeal a decision that a
Spouse or partner is not liable for a debt. This will ensure that the appeal and review
processes continue to be used for decisions that have a direct, rather than consequential,
impact on a beneficiary or other affected person. To allow a person to review decisions made
about their spouse or partner would risk appeals and reviews being used to sustam Conﬂsct

between the parties rather than respond to MSD’s decision-making. Ol\\
41 | also propose to make it clear that a spouse or partner from whom it i Vc’g reco
may review and appeal decisions about his or her liability, including \/d isicn that the.

beneflc;ary obtained a benefit or other payment by fraud as thzsg@v sge lal in e@e&
spouse’s or partner’s liability.

Consultation /ék @

42 The Treasury, the Ministries of Justice, Education and\B%sm}ass iw&in&nd Employment,
the Department of Building and Housmg ACC, l;kms{ MNew Z Cﬁrporatson Crown
Law, the Office of the Privacy Commissioner, NQ\W\Z\QE and P eéw Zealand Customs
Service, Inland Revenue and the State Serwaa\s\Commlsm re nsulted. The
Department of Prime Minister and Cabmet\m&l}eﬁart rnal Affairs, Te Puni Kokiri
and the Ministries of Health, Women’ S/A& ap(d F’a;:\ | Affairs were informed.

\>
Financial implications Q <OE
43  There are no financial nmpl@ o/ f\
Human rights mphcatmn@ %
v
44 The policy propgsal vczfrrtamc—a nky per may be inconsistent with the New Zealand Bill of
Rights Act 19(96@ ORA) and t man Rights Act 1993 in relation to the right to freedom

from d|sc;|m|nékc>§"rhls because'the proposals relating to spouses and partners
%@d may raise issues in terms of the right to justice and

accountability for felat] ise i i
discyif ntheéf@m f family and marital status.

45 { tations e imposed are arguably justifiable. However, the Ministry of
sfice’s fm | view 6h Whether the proposals are consistent with the NZBoRA will not be

owWn u ation has been drafted and considered.

NS
ications

Legusla@i/

< ents would be required to the Social Security Act to give effect to these proposals.
1/ Oct

ober 2012 Cabinet agreed to a package of measures for improving responses to
welfare fraud [CAB Min (12) 35/13 refers]. A Bill is planned to be introduced this year to give
effect to these changes and any amendments arising from this Cabinet paper can be
incorporated into that Bill.

48 Cabinet has approved a late bid for a Bill to implement the proposals to be included in the
2012 Legislation Programme with a priority four (must be referred to a Select Committee in
2012) [CAB Min (12) 12/2 refers].

49 | propose that legislation for the proposals in this paper be introduced in December 2012.



Regulatory impact analysis

50 A regulatory impact statement (RIS) is attached. This RIS accompanied the Tackling Welfare
Fraud paper considered at Cabinet on 1 October 2012 and is modified to take into account
the proposals requiring legislation proposed in this paper [CAB Min (12) 35/13 refers].

51 A principal analyst in MSD, not otherwise involved in the preparation of this RIS or supporting
material, has reviewed it and considers that the information and analysis summarised in the
RIS meets the quality assurance criteria. The reviewer notes that assessing the impact of the
proposed anti-fraud initiatives will be challenging as the level of fraud that MSD does not
currently detect is impossible to quantify and that the proposals outlined Q’i@@RIS will
implemented alongside other operational changes and wider reforms t@% sec r@
system.

l
e
52 | have considered the analysis and advice of my officials, as su@é@l in the att %éd RIS,
and | am satisfied that, aside from the risks, uncertainties }p{;\lcave alrea&y\xot this

Cabinet paper, the regulatory proposals recommended i

) ‘/\
are required in the public interest (
will deliver the highest net benefits of the pra ;:; s av /
are consistent with our commitments in th ent \bBetter Regulation,
Less Regulation”. >
Gender implications (\\
53 Measures in this paper in relatn 8 bt recov rﬂ/ dommantly affect women because
there are more women recei e as han men.

54 In the majority of relatioﬂ”frgri

fraud debt is a woman o

/ueﬂmary who is currently liable for the entire
e recovering fraud debt jointly will positively affect women.
oi && n both partners where the spouse or partner

Fraud debt will no sh‘a j
knowingly be?g Vg\/ ht to % they were benefiting from benefit overpayments.

Disability p@

55 The lsablllt R lons arising from the proposals in this paper.

56 | mtend@kﬁ‘m\se these changes upon the introduction of the Bill into the House.
Reco dations

57 (@?)’}commended that the Committee:
~

Welfare debt recovery

1 note that the recent High Court decision of Harlen v Ministry of Social Development
[2012] NZAR 491 found that the Ministry of Social Development has a broad discretion
when deciding whether to recover or not recover welfare debt

2 note that this, and other High Court decisions, conflicts with the Ministry of Social
Development’s practice of always seeking to recover a welfare debt



3 agree that the Social Security Act 1964 be amended so that:

3.1 the Ministry of Social Development has a duty to take such steps as are practicable
recover debt due to the Crown within the meaning of the Social Security Act 1964

3.2 this duty will not prevent debt write-off under the Public Finance Act 1989 and is

subject to the provision that certain debts due to administrative errors must not be
recovered under section 86(9A) and (9B) of the Social Security Act 1964

rate of recovery on a case by case basis and decisions made the metho
rate of recovery can be reviewed from time to time <\T‘
3.4 in exceptional circumstances, the Ministry of Social De ayt gﬁn

defer recovery of the debt

3.3 the Ministry of Social Development has a discretion to determine { ;e method andgg

3.5 thereis a new power for the Minister responmble@be Socxal Se;}fyAct 1964 to
issue directions about the matters that the Mjmét{;)f oFSocial Bevé@pﬁént must
have regard to in setting the method or rate’ q( fec ry of ts\and the
exceptional circumstances in which rec/ovet: d{d;/efbts rred and that the

Ministry of Social Development must 9 an da{e | s so issued by the
Minister
4 note that in certain cases it will be UWIC to retaov e\);zr\gt for example, if the debt is
small \\ O\
\ w
5 agree that duty to recover e to the ﬁ-\ﬁm the meaning of the Social

Security Act 1964 does
Development as unec

Yo

to ca e &r ned by the Ministry of Social
ecov r/”\

@

Recovery of fraud debt und asur

&)
g
6 note that on 1< 2012 greed to a package of fraud measures [CAB Min
(12) 35/1 % Smcludlnga\ ive change to:
6.1 em reco ery from spouses and partners who knowingly benefited or ought to
Wber\eﬂtmg from payments, credits, or advances obtained by
by th ciary spouses or partners {o which they were not entitled
O emp ery from spouses or partners who not only have made a false
}}qt r ‘misled the Ministry of Social Development about their own
ces but also about the beneficiary’s circumstances

I{at there are no practice guidelines in place for determining how fraud debt is
ibuted to, and recovered from, spouses and partners of beneficiaries and beneficiaries
ifare fraud cases

gree that the Ministry of Social Development will attribute fraud debt jointly when both
parties to the relationship are accountable for the fraud

9  agree that rates of recovery on a case by base basis will be determined for each party in
line with Ministerial directions on welfare debt recovery referred to in recommendation 3.5
above

10 agree that a person (whether or not they are a beneficiary or the beneficiary's partner or
spouse) cannot review or appeal decisions about means and rate of debt recovery from



their partner or spouse and, to avoid doubt, a beneficiary cannot review or appeal a
decision that a spouse or partner is not liable for a debt

11 agree that a spouse or partner from whom it is sought to recover debt may review and
appeal decisions about his or her liability for the debt, including a decision that the
beneficiary obtained a benefit or other payment by fraud

Legislative implications

12 note that changes will be needed to the Social Security Act 1964 to ea le the
implementation of the proposals in this paper

13 note that the legislative amendments required to support thes W||I gc
in the Social Security (Fraud Measures) Amendment Bill whic th ssocnate \ts; for
Social Development intends to introduce into the House in Desérmber 2 /\Ca m (12)

12/2 refers]
14 invite the Associate Minister for Social Developme ue dr ctions to the
Parliamentary Counsel Office to amend the Socral y y Ac x give effect to the
\

o

15 authorise the Associate Minister for Socléid%\@lépmam\m ultation with other
Ministers as appropriate, to make teghh\c%jod:cy ap\d amﬁﬁtrahve changes to finalise

legislation in keeping with the overall pohcy)of the > packa
<\> ) iﬂ\

16 invite the Minister responsib rthe%OCIal ée“cgm A’Ct 1964, once the legislative
amendments referred to a ( h(z)r passed xés@g directions to the Chief Executive of
the Ministry of Social D & int commendation 3.5 above

Publicity

17  note that | mtw cis ‘essgnges upon the introduction of the Bill into the
House. </

Hon Borro
ASSOCI nx t lal Development




