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Téna koe Scott
Official Information Act request for Commissioners of Intelligence Warrants briefings

Thank you for your Official Information Act 1982 (the Act) request, received on 4 August
2022. You requested:

“ONE: | would like to request a copy of the 10 February 2022 briefing “Letter from
Robert Dobson, Commissioner of Intelligence Warrants”

TWO: I would like to request copies of the briefings received by the Prime Minister on
the topic of the recent re-appointment of Sir Bruce Robertson as Chief Commissioner
of Intelligence Warrants

THREE: | would like to request copies of the briefings received by the Prime Minister
on the topic of appointing Robert Dobson and Karen Clark as Commissioners of
Intelligence Warrants”

The time frame for responding to your request was extended under section 15A of the Act
by 20 working days because it necessitated further consultations to be undertaken before
a decision could be made on the request. Following this extension, we are now in a
position to respond.

Information being released

Please find enclosed the following documents:

Item | Date Title Decision
1 9 March 2020 Briefing: Reappointment of the | Release in part,
Commissioners of Intelligence | information withheld under
Warrants s9(2)(a)
2 15 May 2020 Briefing: Cabinet Paper: Release in part,
Reappointment of the information withheld under
Commissioners of Intelligence | s9(2)(a) and s9(2)(g)(i)
Warrants
3 5 August 2021 | Briefing: Appointment of a Release in part,
Third Commissioner of information withheld under
Intelligence Warrants s9(2)(a) and s9(2)(g)(i)
4 31 August Briefing: Cabinet Paper: Release in part,
2021 Appointment of a Third information withheld under
s9(2)(a)
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Commissioner of Intelligence
Warrants

5 10 February
2022

Briefing: Letter from Robert
Dobson, Commissioner of
Intelligence Warrants

Release in part,
information withheld under
s9(2)(a) and s9(2)(g)(i)

6 18 March 2022

Briefing: Proposed
Appointment of Hon Karen
Clark QC as Commissioner of
Intelligence Warrants

7 8 April 2022

Release in part,
information withheld under
s9(2)(a), s9(2)(f)(iv) and
s9(2)(9)(1)

Aide-Memoire: Appointment of
Commissioner of Intelligence
Warrants — Appointments and
Honours Committee 13 April
2022

Release in part,
information withheld under
s9(2)(a) and s9(2)(g)(i)

8 3 June 2020

Cabinet Paper:
Reappointment of the
Commissioners of Intelligence
Warrants and of the Chief
Commissioner

Release in part,
information withheld under
s9(2)(a) and s9(2)(g)(i)

9 |29 September
2021

Cabinet Paper. Commissioner
of Intelligence Warrants:

Appointment

Release in part,
information withheld under
s9(2)(a)

We have decided to release the relevant parts of the documents listed above, subject to
information being withheld under one or more of the following sections of the Act, as

applicable:

e section 9(2)(a), to protect the privacy of individuals;

e section 9(2)(f)(iv), to maintain the confidentiality of advice tendered by or to Ministers

and officials; and

e section 9(2)(g)(i), to maintain the effective conduct of public affairs through the free

and frank expression of opinion.

In making our decision, we have considered the public interest considerations in section 9(1)

of the Act.

You have the right to ask the Ombudsman to investigate and review our decision under

section 28(3) of the Act.

Nga mihi nui,

\

Raj Nahna
Chief of Staff




DEPARTMENT OF THE
PRIME MINISTER AND CABINET
TE TARI O TE PIRIMIA ME TE KOMITI MATUA

Briefing

REAPPOINTMENT OF THE COMMISSIONERS OFf N~

INTELLIGENCE WARRANTS

To Rt'Hon!Jacinda Ardern, Prime Minister

Date 9/03/2020 Priority Routine

Deadline 23/03/2020 Briefing Number 1920NSPFQ_53 |

Purpose

This briefing seeks your agreement to the reappointment of the current Commissioners of
Intelligence Warrants (Chief Commissioner the Honourable Sir J. Bruce Robertson and
Commissioner the Honourable J Warwick Gendall) when their term expires on 31 March 2020. The
briofing outlinee a proposed process for this reappomtm‘snt and provides you with a draft letter for
the required consultation with the Leader of the Opposmon and other supporting documents.

Recommendations

1. Note the terms for the current Commissioners of Intelligence Warrants,
the Hon. Sir J Bruce Robertson KNZM and the Hon. Warwick Gendall
QC, expire on 31 March 2920

2. Note the Commlsaloners of Intelligence Warrants are appointed by the
Governor Ganerai oh the recommendation of the Prime Minister

»
3. Agree to; recommend the reappointment of the Hon. Sir J. Bruce
Rcbar‘taon‘*KNZM as Chiof Commiesioner of Intelligence Warrants for a YES / NO

term ofthree years commencing on 1 April 2020

4, Ag:ree to recommend the reappointment of the Hon. Warwick Gendall
- @C as a Commissioner of Intelligence Warrants for a term of three years ~ YES / NO
~commencing on 1 April 2020

\ A 5 Note your obligation under the Security and Intelligence Act 2017 to
consult the Leader of the Opposition on these reappointments

6. Sign and forward the attached letter to Hon Simon Bridges YES / NO
7. Forward this briefing to:
7.1. Hon David Parker, Attorney-General YES / NO
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ONEIDENCE

YNZZ.Sll-SIon Andrew Little, Minister Responsible for the GCSB and for the YES / NO

7.3. Hon Tracey Martin, Minister of Internal Affairs YES / NO

8. Note that we will provide supporting documents, including an
Appointment and Honours Cabinet Committee paper and draft letters
(with attached warrants) to send the Governor General, should you
choose to proceed with these reappointments and the Leader of the
Opposition agrees.

9. Note that the Intelligence and Security Act 2017 requires the current I
Commissioners of Intelligence to continue in their roles until they are
reappointed or successors are appointed.

]

fi\f.z < o/
| // \ /
||

Tony Lyhch “— Rt Hon Jacinda Ardern
Deputy Chief Executive | /Brime Minister
National Security Group ~ N

q4 3 2%
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L
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N-CONEIDPENGE

Contact for telephone discussion if required:

| 1st
i contact

| Position Telephone

Manager, Security and s9 )(a)

Intelligence Policy

89(2)(3) ‘ Policy Advisor, Security 59(2)(3)‘ 59(2)(3)

and Intelligence Molicy

Minister’s office comments:

4 &
O Noted L% el
O Seen
O Approved |
O Needs change | ~N\
O Withdrawn \
O Not seen by Minister ~ N
O Overtaken by events oy &
O Referred to
If
O
-
- i
| REAPPOINTMENT OF THE COMMISSIONERS OF INTELLIGENCE WARRANTS
DPMC: 4218663 Page 3 of 12
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IN-CORHFDENGE
REAPPOINTMENT OF THE COMMISSIONERS OF
INTELLIGENCE WARRANTS

The current term for the Commissioners of Intelligence Warrants will
end on 31 March 2020

1. The Intelligence and Security Act 2017 (the Act) requires the appointment of up to three
Commissioners of Intelligence Warrants, one of whom must also be appointed as the Chlef :
Commissioner of Intelligence Warrants. '

2. The current Chief Commissioner is the Hon. Sir Bruce Robertson KNZM, who is supported'
by Commissioner the Hon. Warwick Gendall CNZM, QC. They were appointed in 2017 and
their term ends on 31 March 2020,

3. The Commissioners have responsibilities under three Acts:

» Intelligence and Security Act 2017 Issuing Type 1 intelligence war_raints jointly with the
authorising Minister (the Minister Responsible for the GCSD and NZSIS).

o Telecommunications (Interception Capability and Security) Acl 2013: Reviewing significant
network security risks that exist or may arise and are being. considered for referral to the
Minister Responsible for the GCSB,

e Passports Act 1992: Reviewing Ministerial decisions related to the refusal to issue,
cancellation, or retention of New Zealand travel documents on grounds of national or
international security.

4. A summary of the functions of the Commissiariers and the additional functions of the Chief
Commissioner are set out in Attachment A,

We recommend you consider‘the reappointment of the current Chief
Commissioner and Commissioner

5. To be appointed to the role;.Commissioners must have held office as a High Court Judge.
Also, because applicatiens for Type 1 intelligence warrants may need to be dealt with
urgently and require thelreview of documentation held in the headquarters of the intelligence
agencies, we have riFirevit:)usly advised that the Commissioners be based in Wellington and
be available atsshort notice.

6. We have sﬁbken with the Commissioners, and both have expressed an interest in being
reappointed. Curriculum Vitaes for Chief Commissioner Robertson and Commissioner
Gendall;are attached at Attachment B and C respectively.

7. (The Commissioners are appointed by the Governor-General on your recommendation. We

’ suggest you recommend that the Governor-General reappoint both Commissioners, given
‘the fallowing:
» there have been no issues raised with their perfformance over the current term;

o the selection criteria significantly limits the range of available candidates; and

[ REAPPOINTMENT OF THE COMMISSIONERS OF INTELLIGENCE WARRANTS | 1520NSP/063"
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IN-CONFIDENCE

e making significant new appointments in an election year can complicate the appointment
process.

If you were to reappoint Chief Commissioner Robertson and Commissioner Gendall, their
term would begin on 1 April 2020, and continue until 31 March 2023. Some consideration will
be given to staging the end of their appointments to support succession and handover
planning.

We have inquired into whether the Commissioners have any conflicts of interest and none
have been Iidentitied.

The Commissioners’ remuneration is outlined in the Intelligence and
Security Act

10.

The Act provides for the Commissioners to be remunerated at the rate applicabl'é'to a High
Court Judge, as determined by the Remuneration Authority. The Commissmners funding Is
by means of a Permanent Legislative Authority administered by DPMC. '

Consultation with the Leader of the Opposition is stat,utgr-_ili required

11.

12.

If you support the proposed reappointments of the Commissioners,'the next stage Is for you
to consult the Leader of the Opposition on the proposed reappointment (as required by the
Act). A draft letter is provided at Attachment D for your c;on_s'ide'ration and signature.

We also recommend that you forward this briefing to your Ministerial colleagues with an
interest in this appointment. This may include:

e the Attorney-General, who has an lnterest in these appointments, given their significant
judicial responsibility;

e the Minister Responsible for thé G'CSB and for the NZSIS, who interacts with the
Commissioners regarding their responsibilities outlined in the Intelligence and Security
Act; and

e the Minister of Internal Aﬁafrs who interacts with the Commissioners regarding their
responsibilities outlined inthe Passports Act.

Next steps

13.

14.

If, after coneultation with the Leader of the Opposition, you agree with the reappointment, we
will draft:.,

* a paperfor the Appointments and Honours Cabinet Committee;

o~ Jetters, curriculum vitae, role descriptions and warrant forms for you to sign and forward to

‘the Governor General;
= a press release announcing the reappointment of the Commissioners; and
o |etters to the Commissioners informing them of their reappointment.
If the reappointment process cannot be completed by 31 March 2020, the Act's requirement

for the Commissioners to continue to hold office until the process is complete will provide
continuity for the system.

| REAPPOINTMENT OF THE COMMISSIONERS OF INTELLIGENCE WARRANTS ' 1920NSP/053
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Attachment A: Unclassified Functions of the Commissioners of Intelligence
Warrants and the Chief Commissioner of
. Intelligence Warrants
Attachment B: In Canfidenca | etter to the | eader of the Dpposition
~,
 Attachment C: In Confidence Curriculum Vitae, Chief Commissioner Robertson . Y-
N~
‘\‘r'
| Attachment D: In Confidence Curriculum Vitae, Commissioner Gendall g, |
| ) e
T
X
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ATTACHMENT A

Functions of the Commissioners of Intelligence Warrants and the Chief
Commissioner of Intelligence Warrants

Under the Intelligence and Security Act 2017 the functions of the Commissioners of Intelligence
Warrants are to:

advise the authorising Minister on applications for Type 1 intelligence warrants;
consider and deliberate on applications for Type 1 intelligence warrants jointly with
the authorising Minister; .
issue Type 1 intelligence warrants jointly with the authorising Minister;

consider Jomtly with the authorising Minister applications from the mtelhgence and
security agencies for permission to access restricted information;

consider jointly with the responsible Minister applications from the mtelllgence and
security agencies for approval to obtain business records of telecommunlcatlons
network operators or financial service providers;

conduct reviews under the Telecommunications (Interception Capakility and Security)
Act 2013 relatlng to significant network security risks;

conduct reviews of decisions under the Passports Act in relatlcm to travel documents;
and

carry out other functions as required by the Intelligence and Security Act or any other
enactment, _

The additional functions of the Chief Commissioner of Intelligence Warrants are to:

-

be the central point of contact for all communications with the Commissioners;
receive applications for Type 1 intelligenée warrants and to allocate those
applications amongst the Commissioners;

receive notice of the urgent issue of.a Type 1 intelligence warrant and to consider
whether to revoke that warrant;

receive notice of the very urgent authorisation of activity for which a Type 1
intelligence warrant is required/and to consider whether to revoke that authorisation;
receive applications frampintelligence and security agencies for approval to access
business records of teleesmmunications network operators or financial service
providers and to allocate those applications amongst the Commissioners; and
perform other functions as required by the Intelligence and Security Act or any other
enactment. |



ATTACHMENT B

Curriculum Vitae, Chief Commissioner Robertson
THE HONOURABLE SIR JAMES BRUCE ROBERTSON, KNZM

CURRICULUM VITAE

Full name: James Bruce ROBCRTSON
Date of birth: s9(2)(a)

QUALIFICATIONS:

1962-1967: University of Otago, Dunedin: BA 1964; LLB 1967: Hon LLD 1990
1972-1973: University of Virginia, United States, LLM 1973

EMPLOYMENT: :
1987-2010: Appointed Judge of the High Court of New Zealand (1987);. Appointed

President of the Law Commission (2001); Appointed a'permanent member of
the Court of Appeal (2005)

1970-1987; Partner, Ross, Dowling, Marquet & Giriffin, Barristerssand Solicitors

ROLES SINCE RETIRING FROM THE COURT OF APPEAL IN 2010:

2017: Appointed as the Chief Commissioner of Intélligence Warrants

2013: Appointed as the Commissioner of Security'Warrants, reappointed August
2016

2012; Appointed by the Commonwealth.to aCommission of Inquiry which
investigated the February 2012 change of government in the Maldives:

2011: Member of an international Tribunal in PNG which investigated breaches of

the Leadership Code by.SirMichael Somare;
Chair of the Sports Tribunal of New Zealand (previously Deputy Chair)
Chair of the Disciplinary Committee underthe, Financial Advisers Act 2008
Chair of the Rugby World Cup Authority.jin 2011
Presiding Judge of the Vanuatu Court of Appeal (Member since 1996);
President of the Pitcairn Islands Colrt 6f Appeal (2012 - 2019);
Judge of the Qatar International Colirt,
Chairman of Preshyterian Support Central;
Foundation Chairman of the Qnline Media Standards Authority
Visitor of the University'ofithe South Pacific

HISTORY:

1969-1985: yPart-time lecturer, Faculty of Law, University of Otago

1971-1987: Member of the Crown Prosecution Panel, Dunedin

1972-1973: " Harkness Fellow of the Commonwealth Fund of New York

1978-1985¢ Member of the New Zealand Law Society Legal Education Committee

1981-1988: Member of the Council for Legal Education

1980,2011: Member of the NZ Government Public and Administrative Law Reform

; Committee (1980-85) and subsequently the Legislation Advisory Committee

(1985-2011)

1983-1987: Chairman, New Zealand Sub-Committee on Searches and Search Warrants

1969-1988: Member of Council, University of Otago (1969-85); Pro Chancellor, University
of Otago (1982-88)

1978-1984. Otago District Law Society Council; President (1982)

1981-1982: New Zealand Law Society; Council; Executive (1982)



OTHER ACTIVITIES:
1965: Volunteer Service Abroad Teacher, Western Samoa
1967-1969; President, Otago University Students’ Association (1967-68); Vice President
NZ Universities Students Association (1968-69)
1969-1972: Member, National Development Council
1976-1985: Chairman of Council of Knox College and Saimond Hall
1980-1986: Otago Area Co-ordinator and Member of National Council of Duke of
Edinburgh Awards Scherme
1985: Chairman, Appeal Committee to raise $1M for Redevelopment of Old Peoples), -

Home in Dunedin



ATTACHMENT C

Curriculum Vitae, Commissioner Gendall
THE HONOURABLE JUSTICE JOHN WARWICK GENDALL CNZM, QC

CURRICULUM VITAE

John Warwick Gendall

s9(2)(a)
QUALIFICATIONS:

Full name:
Date of birth;

1960: Hutt Valley High School Head Prefect

1961: Shaw High School, Cleveland

1962-1967: Victoria University of Wellington; LLB (1966), LLM (Hons - 1967)
1966: Admitted as Barrister and Solictor

1967-1968: Osgoode Hall Law School, Toronto, Canada (Teaching-Fellow)
1996: Queen’'s Counsel _
EMPLOYMENT:

1968-1986: Partner, Buddle Findlay, Barristers and Solicitors

1986-1996. Barrister Sole

1996-2013: High Court Judge

ROLES SINCE RETIRING FROM THE HIGH COURT. IN 2013:

2012-2018: Chair, New Zealand Parole Board (two appointments to three year terms)

2013-2019: Chair, Drug Free Sport New Zealahd (two appointments to three year terms)

2017-2020: Commissioner of Intelligence Warrants

HISTORY:

1973-1983: Council Member, Wellington District Law Society

1980-1981: NZ Law Society Leglsfatlon Committee

1980-1984: NZ Law Socigty.Family Law Committee

1081-1985 Chairman;,Handicapped Children's Appeal Board

1982-1983: President, Wellington District Law Society

1982-1985: Chairman, Wellington District Legal Aid Committee

1982-1983, 1985 Executive Member, NZ Law Society

1984-1986: Justite Department National Advisory Committee for Prevention of Child
Abuse

1985; “Vice President, NZ Law Society

1985-1995: Trustee, Todd Foundation (NZ Law Society Appointee)

1990: Justice Department Working Paper on Matrimonial Property

2012; Awarded CNZM (Companion of the New Zealand Order of Merit)

Other positions

held:

Crown Prosecutor's Panel, Wellington (Solicitor-General appointee)
Prosecutor, Serious Fraud Office Panel (Solicitor-General appointee)
Chairman, NZ Accountants Society Appeal Board

Chairman, Motor Vehicle Dealers Disciplinary Board

Chairman, Pharmaceutical Society Disciplinary Committee
Member, Council of Pharmaceutical Society (Ministerial Appointee)
Member, Legal Aid Review Authority (Ministerial Appointee)

Legal Assessor, Medical Practitioners Disciplinary Committee
Legal Assessor, Nursing Council of NZ

Member, Wellington District Law Practitioners Disciplinary Tribunal
Panel Chairman. NZ Judicial Cantrol Authority for Racing



IN-CONHDENCE

Appeal Judge, NZ Racing Conference

Appeal Judge, Judicial Control Authority for Racing

Member, Courts Consultative Sub Committee on TV and Radio Broadcasting
in Courts

Chairman, Appeal Tribunal Medical Technologists Registration Board
(Ministerial Appointee)

OTHER ACTIVITIES:

1972-1975,

1976

1978-1992:
1984-1992:
1986-1992.

1886, 1988, 1990,
1987-1992, 1992:
Life Membership:
Life Membership:
Membership:

President, AFS International Scholarships (NZ) — 1972-1975

Pacific Representative, AFS (USA) Trustees International Committee
Council Member, NZ Football Association

Executive Member, Oceania Football Confederation

Chairman of NZ Football Association

NZ Delegate to FIFA Congress

NZ Football Association (former President)
Wellington Racing Club (former Vice President)
Australian and NZ Sports Law Association



ATTACHMENT D

Draft Letter to the Leader of the Opposition
XX March 2020

Hon Mr Simon Bridges
Leader of the Opposition
Parliament Buildings
WELLINGTON

Dear Hon Mr Bridges

Proposed Reappointment of the Commissioners of Intelllgence Warrants and the
Chief Commissioner of Intelligence Warrants

The Intelligence and Security Act 2017 requires the appointmerit.of up to three Commissioners of
Intelligence Warrants and one of them also to be appointed as the Chief Commissioner of
Intelligence Warrants. The Act requires the appointees'tothave held office as Judges of the High
Court. The need for the intelligence and security agencies to be able to seek Type 1 intelligence
warrants urgently, and for the Commissloners to-view and assess relevant documentation held by
the intelligence and security agencies, makes it Righly desirable that the Commissioners should be
based in Wellington.

In 2016, the Attorney-General advised that two commissioners would be sufficient at this time. The
two current Commissioners, the Hon, Sir Bruce Robertson KNZM, and the Hon, Warwick Gendall
QC were subsequently appointed,.. Thelr duties commenced on 1 April 2017 for a prescribed 3 year
term. Their current term will céase on 31 March 2020.

| propose to nominate thes Hon. Sir Bruce Robertson, and the Hon. Warwick Gendall for
reappointment to another term as Commissioners of Intelligence Warrants from 1 April 2020, | also
propose to nominatethe.Hon. Sir Bruce Roberlson for reappointment as the Chief Commissioner of
Intolligence Warrants, taking account of the fact that he has served the previous three years in this
capacity.

I seek your Views on these proposed reappointments. A summary of the duties of the
Commissioners and CVs for the two proposed appointees are attached

Yours.sincerely

Rt. Hon. Jacinda Ardern

Prime Minister



Briefing

CABINET PAPER: REAPPOINTMENT OF THE
COMMISSIONERS OF INTELLIGENCE WARRANTS

To'Rt' Hon Jacinda Ardern, Prime Minister

Date 15/05/2020 Priority Routine

Deadline  22/05/2020 Briefing Number 1920NSP/068

Purpose

This briefing attaches a noting paper for the Appointments and Honours .(_Jablnet Committee (APH)
regarding the reappointment of the current Commissioners of Intelligence Warrants.

Recommendations

1. Note that you have previously agreed to the feappointment of the
current Commissioners of Intelligence Warrants, the Hon. Sir
J Bruce Robertson KNZM and the Hon. Warwwk Gendall QC, whose

terms expired on 31 March 2020.

2. Note that the Leader of the Opp,osiﬂbﬁ'--h'as also indicated his support to
the reappointments.

3. Agree to table the attached:Cabinet Paper in the Appointments and YES / NO
Honours Committee (ARH).

-Tony Lynch
“|.Deputy Chief Executive
| National Security Group

t Hon Jacinda Ardern
Prime Minister

sl

\b 1522




Contact for telephone discussion if required:

Name

59(2)(a)

Position

Manager, Security and
Intelligence Policy

Principal Policy Advisor,
Security and Intelligence
Policy

Minister’s office comments:

ooooaoooao

Noted

Seen

Approved

Needs change
Withdrawn

Not seen by Minister
Overtaken by events
Referred to

| Telephone

s9(2)(a)
s9(2)(a)

1st

|
; contact

s9(2)(a) -




REAPPOINTMENT OF THE COMMISSIONERS OF
INTELLIGENCE WARRANTS

Next steps in the re-appointment process

1.

3.
4.

Following your approval on 9 March for the re-appointment of current Chief Commissioner of
Intelligence Warrants Sir Bruce Robertson and Commissioner Warwick Gendall, and the Y
subsequent agreement of the Leader of the Opposition, we have prepared a noting paper fors..
the Appointments and Honours Cabinet Committee (APH), including curriculum vitae and role
descriptions.

Due to Covid-19 the reappointment process was unable to be completed by 31 Mamh 2020
the official end date of both Commissioners’ terms. However, the Intelligence and Security Act
2017 allows for the Commissioners to continue to hold office until the process(i_s complete.

We will liaise with your office regarding the timing of submitting the paperffOr--APH.
Supporting documents for you to send to the Governor-General and thé respective

Commissioners will be sent to your office following approval of the re-appomtments by the
APH. 4

Appointment of a third Commissioner

5.

During the Level 4 Covid-19 lockdown, the NZSIS,and GCSB identified a risk in having only
two Commissioners of Intelligence Warrants dUrfng a pandemic or other national emergency,
s9(2)(g)(i) i{\-w‘ and are
based in Wellington. If they became mcapacntaled for any reason, agencies would lose the
ability to apply for intelligence warrants in a timely fashion. This could have potentially serious
consequences for New Zealand’s nat?onal security.

Accordingly, as referenced wuhm the attached Cabinet Paper, we are currently preparing
some advice on the appointfent of a third, Auckland-based Commissioner. We are aiming to
provide this advice to yoq_pefore the end of May.

Altachments:

Attachment A: In Confidence Appointments and Honours Cabinet Committee

Paper



PRIME MINISTER AND CABINET
TE TARI O TE PIRIMIA ME TE KOMITI MATUA

by ﬁ@ DEPARTMENT OF THE

Briefing

APPOINTMENT OF A THIRD COMMISSIONER OF
INTELLIGENCE WARRANTS

To Rt Hon Jacinda Ardern, Prime Minister

Date 5108/2021 Priority Routing «
Deadline  17/08/2021 Briefing Number 212?!{1'_:3%'006
Purpose

This briefing seeks your agreement to appoint a third Commissioner of Intelligence Warrants. The
briefing outlines the rationale and process for this appeintment. It attaches a draft letter to the Leader
of the Opposition, to consult her on the appomtment as'you are required to do under the Intelligence
and Security Act 2017.

Recommendations

1. Note that the COVID-19 re_g-tfictﬁns in New Zealand and Australia have
highlighted the need for &third Commissioner of Intelligence Warrants;

2. Note that the Commlssmners of Intelligence Warrants are appointed by
the Governor—GeneraI on the recommendation of the Prime Minister;

3. Note that the lntelllgence and Security Act 2017 specifies that
Commissieners of Intelligence Warrants need to have previously been
a High Ceurt Judge;

4. Agree to recommend the appointment of a third Commissioner of YES/NO
Intelligence Warrants for a term of three years;

§5'.' Agree to recommend Hon Robert Dobson QC for the third YES/NO
Commissioner of Intelligence Warrants role;

6. Note that under the Intelligence and Security Act 2017 you are required
to consult the Leader of the Opposition on this appointment;

7. Sign and forward the attached letter to Hon Judith Collins, Leader of the

Opposition; YESI/NO

Page 1 of 9



8. Forward this briefing to:

8.1. Hon David Parker, Attorney-General

YES / NO

8.2. Hon Andrew Little, Minister Responsible for the GCSB and the

NZSIS

8.3. Hon Jan Tinetti, Minister of Internal Affairs

9. Note that we will provide you with an Appointment and Honours Cabinet
Committee paper and draft letter (with attached warrants) to send to the
Governor-General, should you choose to proceed with this appointment
following consultation with the Leader of the Opposition.

//‘/Ytﬂﬁ///

Tony Lynch
Deputy Chief Executive
National Security Group

Q 0% ¢ |

Rt.Hon Jacinda Ardern

| Prime Minister

| APPOINTMENT OF A THIRD COMMISSIONER OF INTELLIGENCE WARRANTS

DPMC: 4393858
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IN-CONFIDENCE

Contact for telephone discussion if required:

i 1st

Name Position Telephone
contact

Tony Lynch | Deputy Chief Executive, s9( - )
National Security Group ' M '?H
s§9(2)(@)  Principal Policy Advisor, 89(2)(8) 39(2)(3) ' v i%—.ﬁ v
: Security and Intelligence Policy S SRS , \Qe;
N~

Minister’s office comments: ’{“(“ g

O Noted s

O Seen N\

O Approved . CY®

[0 Needs change %\

O Withdrawn 9.

O Not seen by Minister N

[0 Overtaken by events N\

O Referred to
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IN-CONFIDENCE

APPOINTMENT OF A THIRD COMMISSIONER OF
INTELLIGENCE WARRANTS

The COVID-19 pandemic highlighted the risk of having only two
Commissioners

1. The Intelligence and Security Act 2017 (the Act) allows for the appointment of up to three
Commissioners of Intelligence Warrants (Commissioners). To date only two Commissioners
have been appointed at the same time. The current Commissioners, both reappointed to
their roles on 1 April 2020, are: Chief Commissioner the Hon Sir Bruce Robertson KNZMand
Commissioner the Hon Warwick Gendall CNZM, QC. Both are Wellington-based.

2. During the nationwide Level 4 restrictions in 2020, the NZSIS and GCSB (the anencies)

identified a risk of having only two Commissioners, S9(2Xg)(i) .
$9(2)(@)(i) O

25" This could have
potentially dangerous consequences for New Zealand's national(security if an intelligence
warrant was required in relation to an imminent threat.

3. To mitigate this risk, DPMC, working with Crown Law, beqan a process to identifv potential
candidates for a third Commissioner, 9(2)(@)() "~

4 59Q2)(3) s9(2)(@)i)

Sir Bruce and the agencies are now of the view that a third Commissioner is required to
ensure the continuity of agency activitiesiinunforeseen events.

5. A summary of the functions of the Cemmissioners and the additional functions of the Chief
Commissioner are set out in Attachment A.

We recommend you agree fo the appointment of a third Commissioner

6. DPMC, GCSB and«-NZSIS agree thal, in order to mitigate the risk of both Commissioners

being unavailable to S|gn off on lntelllgence warrants, a third appointment should be made.
s9(2)(@). 59(2)(9)(1)

| B
. e

=,

There is alimited pool of candidates

7. ~Commissioners are appointed by the Governor-General on your recommendation. To be
appointed to the role, Commissioners must have held office as a High Court Judge. This
means there is a limited pool of potential candidates, $9(2)(g)(i)

8. Crown Law drew up a list of retired judges in both Auckland and Wellington as potential
candidates and, with DPMC, developed a short list. The shortlisted candidates are:

- 89(2)(a)

| APPOINTMENT OF A THIRD COMMISSIONER OF INTELLIGENCE WARRANTS [24221SP/6060
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. 89(2)(a)

» Hon Robert Dobson QC (aged 71): Retired July 2021, based in Wellington;
e Hon Karen Clark QCSQ(Z)(a) based in Wellington; and
. s9(2)@) |

9. Tony Lynch, Deputy Chief Executive, National Security Group and Sir Bruce Robertson, Chigf
Commissioner of Intelligence Warrants, spoke with each of the candidates to seek their
interest in the position:

s8(2)(a)

o

10. These candidates may be considered in the future, on ‘the ‘retirement of either of the
incumbent Commissioners.

11.  Hon Dobson was interested in the role and is available.

We recommend Hon Robert Dobson QC is appointed to the role

12.  Hon Rober Dobson QC is the preferredicandidate. He is based in Wellington and is assessed
by Tony Lynch and Sir Bruce Robertson to have the skills, experience and ability needed to
undertake the role,

13. Crown Law has consulted the,Chief Justice to ensure there are no impediments to
Hon Dobson undertaking“this.role. The Curriculum Vitae for Hon Dobson is provided at
Attachment B, 3

14.  Subject to your views; any discussions with the Attorney General, and the outcome of your
consultation with“Leader of the Opposition, we suggest you recommend that the
Governor-Generdl~appoints Hon Robert Dobson QC to the role of Commissioner of
Intelligence Warrants.

15. We haveiinquired into whether Hon Dobson has any conflicts of interest and none have been
identified:

The. Commissioners’ remuneration is outlined in the Intelligence and
Security Act 2017

16. The Act provides for Commissioners to be remunerated at the rate applicable to an Acting
High Court Judge, as determined by the Remuneration Authority." The Commissioners’
funding is by means of a Permanent Legislative Authority administered by DPMC.

! Schedule 3, Part 1, clause 3

[ APPOINTMENT OF A THIRD COMMISSIONER OF INTELLIGENCE WARRANTS
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IN-GONFDENGE

You are required to consult with the Leader of the Opposition

17.  If you support the proposed appointment of Hon Dobson as the third Commissioner, the next
stage is for you to consult the Leader of the Opposition on the proposed appointment (as
required by the Act)?. A draft letter is provided at Attachment C for your consideration and
signature.

18. We also recommend that you forward this briefing to your Ministerial colleagues with an:f__'_ 4

interest in this appointment. This includes:

» the Attorney-General, who has an interest in these appointments given thelr mgmﬂbant
judicial responsibility; o

o the Minister Responsible for the GCSB and the NZSIS, who mienacts ‘with the
Commissioners regarding their responsibilities outlined in the Act; and

o the Minister of Internal Affairs, who interacts with the Commlssmners regardlng their
responsibilities outlined in the Passports Act 1992,

Next steps

19. If, after consultation with the Leader of the Opposition, ylou-ég“ree with the appointment of Hon
Robert Dobson as the third Commissioner, we will _draf-t:' :

e a paper for the Appointments and Honours,._(_)a’l':‘iniét Committee;

e a letter, curriculum vitae, role descripticjnénd‘ warrant form for you to sign, which will then
be forwarded to the Governor-General;

e apress release announcing the appointment of the Commissioner; and

* aletter to the Commissioner: informing him of his appointment.

T e P e T

' Attachment A: Lj':ngi?assified Functions of the Commissioners of Inteiligence
' Warrants and the Chief Commissioner of
Intelligence Warrants

Attachment B: ~_ In Confidence Curriculum Vitae, Hon Robert Dobson

Attach__r.neﬁft c: In Confidence . Letter to the Leader of the Opposition |

2 Section 112(3)(a).

| APPOINTMENT OF A THIRD COMMISSIONER OF INTELLIGENCE WARRANTS [2122Nspiogel
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UNCLASSIFIED

ATTACHMENT A

Functions of the Commissioners of Intelligence Warrants and the Chief
Commissioner of Intelligence Warrants

Under the Intelligence and Security Act 2017 the functions of the Commissioners of Intelligence
Warrants are to; :

advise the authorising Minister (the Minister Responsible for the GCSB and the
NZSIS) on applications for Type 1 intelligence warrants;

consider and deliberate on applications for Type 1 intelligence warrants jointly wﬂh
the authorising Minister;

issue Type 1 intelligence warrants jointly with the authorising Minister;

consider jointly with the authorising Minister applications from the intelligence and
security agencies for permission to access restricted information; ;

consider jointly with the responsible Minister applications from the.intelligence and
security agencies for approval to obtain business records of teléecommunications
network operators or financial service providers; ;

conduct reviews under the Telecommunications (Interception Capability and Security)
Act 2013 relating to significant network security risks;

conduct reviews of decisions under the Passports Act 1992 in relation to travel
documents; and

carry out other functions as required by the Intelllgence and Security Act or any other
enactment.

The additional functions of the Chief Commissioner of.|ntelligence Warrants are to:

be the central point of contact for all Gommunications with the Commissioners;
receive applications for Type 1 intelligence warrants and to allocate those
applications amongst the Cominiissioners;

receive notice of the urgent issue of a Type 1 intelligence warrant and to consider
whether to revoke that warrant;

receive notice of the very urgent authorisation of activity for which a Type 1
intelligence warrantis required and to consider whether to revoke that authorisation;
receive applications'from intelligence and security agencies for approval to access
business records of telecommunications network operators or financial service
providers and to allocate those applications amongst the Commissioners; and
performgother functions as required by the Intelligence and Security Act or any other
enacifient.

UNCLASSIFIED



ATTACHMENT B

Curriculum Vitae: The Honourable Robert Dobson QC

Full name: Robert Andrew Dobson
Date of Birth: 5 July 1950

Qualifications

o Bachelor of Laws (LLB) — Victoria University of Wellington, 1971
» Admitted to the Bar — 1972
= Appointed Queen’s Counsel — 1998

Profile

A staple part of my work at the Court for 13 years was deciding a wide range of commercial
disputes, as well as tax, regulatory cases and judicial review. .| wasa member of the Commercial
Panel of the High Court from its inception in 2017 until my retirement and that work involved
somewhat more management of complex commercial cases as Wwell as the substantive hearings
and judgments in such cases.

In 1990, | completed mediation and negotiation work_éhops at Harvard Law School under the
direction of Professor Frank Sanders. | conduo_ted numerous mediations whilst at the Bar.

| am an Associate Member of Stout Street Ghambers,

Career Summary

e 2007-2020 — Judge of the High Court of New Zealand
o 2017-2020 — Member of the Commercial Panel from its inception
o 2016-2020 —Member (2016-2018) and Chair (2018-2020) of the Rules Committee

o 2013-2020 - Member (2013-2015) and Chair (2015-2020) of Judiciary's Legislation
and Law'Reform Committee

« 1990-2007 — In practice as a barrister sole, undertaking a range of commercial,
securities, tax and competition litigation

o 2003-2004 — Chair, New Zealand Bar Association
o 1998 — Took silk

o 1990 — Mediation and negotiation workshops, Harvard Law School with Professor
Frank Sanders

¢ 1976 - 1990 — Partner in Rudd Watts & Stone (subsequently Minter Ellison) and a
constituent firm



ATTACHMENT C

Draft Letter to the Leader of the Opposition
XX August 2021

Hon Ms Judith Collins
Leader of the Opposition
Parllament Buildings
WELLINGTON

Dear Hon Ms Collins
Proposed Appointment of a Third Commissioner of Intelligence Warrants

The Intelligence and Security Act 2017 allows for the appointment of up to three Commissioners of
Intelligence Warrants, however to date there have only.ever'been two appointed at any one time.
The current Commissioners, including the Chief Cominissioner, were reappointed into their roles in
2020. )

In 2016, the Attorney-General advised that two commissioners would be sufficient to meet the
requirements of the intelligence and security agencies. However, during last year's Covid-19
lockdown, a potential vulnerability was ldentified with only having two Commissioners, $9(2)(@)(i)

Should both Commissioners become incapacitated for any reason,
our intelligence and security agencies'may not be able to seek Intelligence Warrants to investigate
imminent national security threats.

As the lockdown did not Ias:t:'f_c__:r an extended period, this issue was not pursued. S9(2)(8), $9(2)(@)(i)
$9(2)(g)(i) @

{
Fa S

| therefore propose.that a third Commissioner be appointed.

I proposg.m nominate Hon Robert Dobson QC for appointment as a Commissioner of Intelligence
Warrantsfor a term of three years.

I see‘k your views on this proposed appointment. A summary of the duties of the Commissioners
_‘and the CV of the proposed appointee are attached.

Rt Hon. Jacinda Ardern
Prime Minister
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Briefing

CABINET PAPER: APPOINTMENT OF ATHIRD _ :'.'.;j:ri‘;‘-._'f.-*
COMMISSIONER OF INTELLIGENCE WARRANTS"

To Rt Hon Jacinda Ardern, Prime Minister

Date 31/08/2021 Priority Routine R4
Deadline  2/09/2021 Briefing Number 21 22N_S_:|:l. 1022 )
Purpose \

This briefing attaches a paper for the Cabinet Appointmenit and Honours Committee (APH) to
appoint a third Commissioner of Intelligence Warrants {sHon“Rbbert Dobson QC). it also attaches:

e Adraft letter and warrants to be sent to the Govemer-General and,

e Adraft letter to Hon Robert Dobson QC mfonnmg him of his appointment.

Recommendations

1. Note that you pnewously agreed to the appointment of Hon
Robert Dobsoen QCAas a third Commissioner of Intelligence Warrants;

2. Note that._the__Léader of the Opposition has indicated her support to
the appp’iqtment;

3. Agfée___to lodge the attached paper for the Cabinet Appointments and YES / NO
Honeurs Committee (Attachment A);

4 f'Sl-gn the attached letter and warrant to Her Excellency the Rt Hon YES / NO
(" Dame Patsy Reddy once Cabinet has agreed (Attachment B);

CABINET PAPER: APPOINTMENT OF THIRD COMMISSIONER OF INTELLIGENCE 2122NSP/
WARRANTS
DPMC: 4425334 Page 1 of 13



5. Sign the attached letter to Hon Robert Dobson QC, informing him of

his appointment (Attachment C). YES/NO
Tony Lynch Rt Hon Jacinda/Ardern
Deputy Chief Executive Prime Minister
National Security Group
..... /....12021 “ ol 12021
CABINET PAPER: APPOINTMENT OF THIRD COMMISSIONER OF INTELLIGENCE
WARRANTS
DPMC: 4425334 Page 2 of 13



Contact for telephone discusslon if required:

Name Position Telephone 1H
confact
| Tony Lynch Deputy Chief Executive, s9(2)(@) s9(2)@)
National Security Group
s9(2)(a) Principal Policy Advisor, s9(2)(a) s9(2)(a) v o0
Security and Intelligence Policy . A
Minister’s office comments:
O Noted \~
O Seen ~
O Approved N\
0O Needs change o
0O Withdrawn KN\
O Not seen by Minister (N
O Overtaken by events
O Referred to
CABINET PAPER: APPOINTMENT OF THIRD COMMISSIONER OF INTELLIGENCE
WARRANTS
DPMC: 4425334 Page 3 of 13



CABINET PAPER: APPOINTMENT OF A THIRD
COMMISSIONER OF INTELLIGENCE WARRANTS

You previously agreed to the appointment of Hon Robert Dobson QC
as Commissioner of Intelligence Warrants

1.

The COVID-19 pandemic has highlighted the risk of only having two Commissioners of
Intelligence Warrants (Commissioners). On 9 August 2021 you agreed to proceed withi™.,
the appointment of a further Commissioner (2122NSP/006 refers).

As required under the Intelligence and Security Act 2017, you consulted with the.Leader
of the Opposition, who has agreed to the appointment of Hon Robert Dobson QCas the
third Commissioner.

The Attorney-General, the Minister Responsible for the GCSB and N-ZS!S. and the
Minister of Internal Affairs were informed of your intention to appoint. Hoen'Dobson as the
third Commissioner. :

Next steps in the appointment process

4. To progress the appointment of Hon Robert Dobson QC. we have prepared the following

attached documents:

a) Apaper for the Cabinet Appointment and Honours Committee, including Hon Dobson’s
curriculum vitae and the Commissioner role'déscription;

b) A letter and warrant form to forward to the. Governor-General for her signature; and
c) Aletter to Hon Dobson informing:him'of his appointment.

We will work with your office on fh’_e timing of submitting the paper to APH and sending the
letter and warrant form to the ‘Governor-General and the letter to Hon Dobson.

Attachment A: . IN CONFIDENCE Cabinet Appointment and Honours Committee

paper. Commissioner of Intelligence Warrants:
Appointment

Attgg_hmgh't B: IN CONFIDENCE Draft letter and warrant for the Governor-

General

“ Aftachment C: IN CONFIDENCE Draft letter to Hon Robert Dobson QC

CABINET PAPER: APPOINTMENT OF THIRD COMMISSIONER OF INTELLIGENCE
WARRANTS

2122NSP/022

DPMC: 4425334
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ATTACHMENT A

Cabinet Appointment and Honours Committee paper: Commissioner
of Intelligence Warrants: Appointment

CABINET PAPER: APPOINTMENT OF THIRD COMMISSIONER OF INTELLIGENCE 2122NSP/022
WARRANTS
DPMC: 4425334 Page 50f 13



ATTACHMENT B

Draft letter and warrant for the Governor-General

CABINET PAPER: APPOINTMENT OF THIRD COMMISSIONER OF INTELLIGENCE 2122NSP/
WARRANTS
DPMC: 4425334 Page 6 of 13



XX October 2021

Her Excellency The Rt Hon Dame Cynthia Kiro, GNZM, QSO
Governor-General of New Zealand

Government House

WELLINGTON

Your Excellency

Appointment of a Commissioner of Intelligence Warrants

It is my pleasure to enclose for your signature, papers to effect t_he"appointment of the
Honourable Robert Dobson QC as a third Commissioner of Intelligence Warrants,

The appointment is made under the Intelligence and Security Act 2017 (the Act). Section 112 of
the Act provides that the appointment is made by the Gevernor-General on the advice of the
Prime Minister, following consultation with the Leader of the Opposition. Section 113 of the Act
provides that the appointee must have heldqoffice @s a Judge of the High Court of New Zealand.
Schedule 3, Part 1, Section 1 of the Act provides that the term of the appointment is three
years. Schedule 3, Part 1, Section 5 of the Act requires the Commissioner to give written notice
to the Prime Minister of all interests,pecuniary or otherwise, which he has or acquires and
which could conflict with the propérperformance of his functions under the Act.

| can confirm that | have written to the Hon Judith Collins, and that she is comfortable with
Hon Robert Dobson’s appoiritment. Hon Dobson served as a Judge of the High Court of
New Zealand from 20070 2020. No conflicts of interest have been identified in the course of
discussions with.Hon'Dobson.

A biographieal-note on Hon Robert Dobson QC is attached for your information, as well as a
descriptionof the role.

Yours sincerely

Rt Hon Jacinda Ardern
Prime Minister



Curriculum Vitae
THE HONOURABLE ROBERT DOBSON, QC

Full name: Robert Andrew Dobson

Date of birth: 5 July 1950

QUALIFICATIONS:

1971 Bachelor of Laws, Victoria University of Wellington
1972 Admitted to the Bar

1998 Appointed Queen’s Counsel

EMPLOYMENT SUMMARY:

e 2007-2020 — Judge of the High Court of New Zealand

o 2017-2020 — Member of the Commercial Panel fron its inception
o 2016-2020 — Member (2016-2018) and Chair (2018+2020) of the Rules Committee
o 2013-2020 — Member (2013-2015) and Chair (2015-2020) of Judiciary’s Legislation

and Law Reform Committee

« 1990-2007 — In practice as a barristef sole, 'Li|1dertaking a range of commercial,

securities, tax and competition litigation °
o 2003-2004 — Chair, New Zealand Bar Association
o 1998 — Took silk

o 1990 — Mediation and négotiation workshops, Harvard Law School with Professor

Frank Sanders .

o 1976 - 1990 — Partner in Rudd Watts & Stone (subsequently Minter Ellison) and a

constituent firm



Functions of the Commissioners of Intelligence Warrants

Under the Intelligence and Security Act 2017 the functions of the Commissioners of Intelligence
Warrants are to:

) advise the authorising Minister on applications for Type 1 intelligence warrants;

. consider and deliberate on applications for Type 1 intelligence warrants jointly W|th
the authorising Minister,;
) issue Type 1 intelligence warrants jointly with the authorising Minister;

) consider jointly with the authorising Minister applications from the intelligence and
security agencies for permission to access restricted information;

) consider jointly with the responsible Minister applications from the intelligence and
security agencies for approval to obtain business records of telecommunications
network operators or financial service providers;

o conduct reviews under the Telecommunications (Interception, Capability and
Security) Act 2013 relating to significant network security risks;

. conduct reviews of decisions under the Passports Act in relation to travel
documents; and

° carry out other functions as required by the Intelligenee and Security Act or any
other enactment.



Wellington...........ocovveviiiiiiiiiinnnns 2021

Her Excellency the Governor-General is respectfully advised to sign the attached warrant
appointing:

The Honourable Robert Dobson QC

of Wellington, as Commissioner of Intelligence Warrants for a termof three years commencing
1 October 2021.

Prime Minister

Appointed: -

““Governor-General



Appointment of a Commissioner of Intelligence Warrants

Governor-General

Pursuant to sections 112 and 113 of the Intelligence and Secuity. Act 2017, |, the Right
Honourable Dame Cynthia Kiro, GNZM, QSO, Governor-General, hereby appoint:

The Honourable Robert Dobson

of Wellington, Commissioner of Intelligence Warrants for a term of three years commencing
1 October 2021. ,

Given under the hand of Her Excellency the Governor-General and issued

this day, of 2021.

Prime Minister



ATTACHMENT C
Draft letter to Hon Robert Dobson QC



XX October 2021

Hon Robert Dobson QC
s9(2)(a)

Dear Hon Dobson
Appointment of Commissioner of Intelligence Warrants

It is my pleasure to advise you that Her Excellency the Governor-General has appointed you as
Commissioner of Intelligence Warrants for a three-year.term with effect from 1 October 2021. |
enclose the signed warrant for your retention.

| would like to thank you for your willingness to takeion this important oversight role under the
Intelligence and Security Act 2017. Your judicial'experience will be valuable in maintaining the
credibility of the warranting arrangements tnder the Act.

Yours sincerely

Rt Hon Jacinda Ardern
Prime Minister.



. “|"Deputy Chief Executive Prime Minister

& X DEPARTMENT OF THE
‘@Ml PRIME MINISTER AND CABINET
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Briefing

LETTER FROM ROBERT DOBSON,
COMMISSIONER OF INTELLIGENCE WARRANTS-‘-:

_‘ ”\ ‘?I

To Prime Minister (Rt Hon Jacinda Ardern)

Date 10/02/2022 Priority Routine,, N\

Deadline 18/02/2022 Briefing Number DPMC-2621/22-1377
¢ \ \.]‘fl N
Purpose N

1. This paper attaches a letter from Hon Robert Dobsen, Commissioner of intelligence Warrants
(Commissioner), notifying you of his forthcomingfole"as Acting Judge of the Court of Appeal.
The Acting Judge role is for a term of three months from 14 February to 13 May 2022. A draft
letter in response is attached for your mgqatq._ll'e. 'if you agree.

Recommendations )

1. Note the attached Ietter fl'ﬂm Hon Robert Dobson informing you of
his forthcoming role as “Acting Judge of the Court of Appeal
(Attachment A); >

2. Signthe attac_f_]égf}éher responding to Hon Dobson (Attachment B). YES /NO

“Tonhy Lynch Rt Hon Jacinda Ardern

g %l &

National Security Group

10/02/2022 | | ... [....12022




Contact for telephone discussion if required:

Name Position Telephone i
contact

Tony Lynch ' Deputy Chief Executive, s9(2)@r et (C) N

National Security Group

89(2)(a) ' Principal Policy Advisor, po2)ay ] Bo(2)Ka) “ v T\~
Security and Intelligence
Policy, National Security

Group ™

Minister’s office comments:

Noted

Seen

Approved

Needs change
Withdrawn

Not seen by Minister
Overtaken by events
Referred to

OOoooooon

PSR .
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Commissioners are required to disclose any interests to you

2. Clause 5, Part 1 of Schedule 3 of the Intelligence and Security Act 2017 (the Act) requires a
Commissioner to give written notice to the Prime Minister of all interests that the
Commissioner has or acquires that could conflict with the proper performance of his or her
functions.

3. The Act allows for the appointment of up to three Commissioners. Robert Dobson was.... :
appointed as the third Commissioner in November 2021. This was due to the risk of only../ "
having two Commissioners if either were to become incapacitated,

ast year.

4. Prior to being appointed as a Commissioner, Robert Dobson notified us of a planned
temporary appointment as Judge of the Court of Appeal. With the reduced availability of the
current Commissioners we would like Robert Dobson to continue in the*Commissioner role
during this period. To date there has not been a time when a Commissioner has also held a
role as a sitting Judge. However, legal advice has confirmed therEqS nothing to preclude a
Commissioner holding both roles concurrently. .

5. We have also checked with the Chief Commissioner, Sir Bruce Robertson, and the legal teams
from the Government Communications Security Bureau ‘and the New Zealand Security
intelligence Service, all of whom believe the work of' the Commissioners can be managed
over the period of Robert Dobson's appointment tc the Court of Appeal. [f any unexpected
pressures arise during this period, we will work t6 manage them.

Next steps

6. Attached is a response to Robert Ddbso_ﬁ, for your signature, acknowledging his letter.

' Attachment A: UNCL‘)!\SSIF IED Letter from Robert Dobson.
Attachment B: _UNCLASSIFIED Response to Robert Dobson

4485830 Page 3 of 6



ATTACHMENT A

Letter from Robert Dobson
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ATTACHMENT B

Response to Robert Dobson
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Rober’( Dobson QC

Dear Hon Dobson
Commissioner of Intelligence Warrants — disclosure of interest

Thank you for your recent letter notifying me of your forthcoming term as Actlng Judge of the
Court of Appeal.

| am assured that any conflict that might arise during this term will be ma.négéd appropriately.

| wish you all the best for your term as Acting Judge.

Yours sincerely

Jacinda Ardern
Prime Minister
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Briefing

PROPOSED APPOINTMENT OF
HON KAREN CLARK QC AS COMMISSIONER GF
INTELLIGENCE WARRANTS Vv

To Rt Hon Jacinda Ardern, Prime Minister

‘ Date 18/03/2022 Priority Routi@e?--:'
‘ Deadline  22/03/2022 Briefing Number I,Bf?ﬁ&(fi2021/22-1694
Purpose )

This briefing seeks your agreement to appoint Hp'_"r't.._\Ka'Fen Clark QC as a Commissioner of
Intelligence Warrants. The briefing outlines the rationaleiand process for this appointment. It attaches
a draft letter to the Leader of the Opposition, to consult him on the appointment, in accordance with
the Intelligence and Security Act 2017. It alse aitaches a draft paper for the Cabinet Appointment
and Honours Committee, for ministerial consult‘atlon once the Leader of the Opposition’s views are
known.

Recommendations

1. Note that Commlssioriéf of Intelligence Warrants Gendall has advised
he wishes to re,mgn from this role with effect 1 April 2022, ending his
term 12 months ear!y

\

2. Note thaﬁhere is some urgency to replace Commissioner Gendall

s9(2)a)s )
PN

3, ﬂbfe“that the Commissioners of Intelligence Warrants are appointed by
i : f,-ﬁhe" Governor-General on the recommendation of the Prime Minister;

4 Note that the Intelligence and Security Act 2017 specifies that
N Commissioners of Intelligence Warrants need to have previously been
a High Court Judge;

5. Note that Hon Karen Clark QC is available to become a Commissioner
of Intelligence Warrants and is considered to have the necessary skills
and experience for the role;

6. Agree to recommend Hon Karen Clark QC as a Commissioner of YES/NO
Intelligence Warrants;

Page 1 of 12



7.

10.

1.

IN-CONFIDENEE

Note that under the Intelligence and Security Act 2017 you are required
to consuit the Leader of the Opposition on this appointment;

Sign and forward the attached letter to Christopher Luxon, Leader of
the Opposition;

Agree, that if the Leader of the Opposition has no comments, and you
choose to proceed with the appointment, to immediately begin
ministerial consultation of the attached draft cabinet paper, to lodge for
the Cabinet Appointments and Honours Committee meeting on 13 April;

Note that we will separately provide a draft letter (with attached warrant)
to send to the Governor-General, with the final Cabinet package; and

Forward this briefing to:

11.1. Hon David Parker, Attorney-General

11.2. Hon Andrew Little, Minister Responsible for the GCSB and_th“éﬁ

NZSIS

11.3. Hon Jan Tinetti, Minister of Internal Affairs.

YES /NO

{

YES/NO ()

Tony Lynch o Rt Hon Jacinda Ardern
Deputy Chief Executive e, 4 Prime Minister

National Security Group  +.",

w L2

1803420220 | ... -

n,

PROPOSED APPOINTMENT OF HON KAREN CLARK QC AS COMMISSIONER OF
NTELLIGENCE WARRANTS

DPMC: 4501208

DPMC-2021/22-
1694

Page 2 of 12
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IN-CONFIDENEE

Contact for telephone discussion if required:

m Position Telephone ::(S)tntact
Tony Lynch Deputy Chief Executive, s9(2)(@) s9(2)(a)
National Security Group
s9(2)(a) Manager, Security and 59(2)(a) | 89(2)(a) 4 .;-:)_"_
Intelligence Policy &:“ﬂ.
[ Y .y J‘:
s,

Minister’s office comments:

O Noted
O Seen
O Approved
O Needs change
O Withdrawn
O Not seen by Minister i
O Overtaken by events AN
O Referred to <\
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PROPOSED APPOINTMENT OF HON KAREN CLARK QC AS COMMISSIONER OF
INTELLIGENCE WARRANTS

DPMC-2021/22-
1694

DPMC: 4501209
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IN-CONFIDENCE

PROPOSED APPOINTMENT OF
HON KAREN CLARK QC AS COMMISSIONER OF
INTELLIGENCE WARRANTS

Resignation of Commissioner Warwick Gendall

1. Commissioner Gendall has advised the Department of the Prime Minister and Cabinet, |

(DPMC) that he wishes to resign from his role as a Commissioner of Intelligence Warrants. |
(Commissioner) with effect from 1 April 2022. His term expires on 31 March 2023. He will,
provide his resignation in writing to the Governor-General, as is required by the Intelligence
and Security Act 2017. {

It is a matter of some urgency to replace the Commissioner

2. In August 2021 you agreed to appoint a third Commissioner to mitigate the: risk of the two
existing Commissioners becoming unavailable to sign off on intelligencé Warrants, 59(2)(a)
s9(2)(a), s9(2)(a)(i) ‘and challenges of the BOVID-19 pandemic
(2122NSP/006 refers). A third Commissioner, Hon Robert Dobson QC, was accordingly
appointed in November 2021. !

3. We now face similar availability risks again, and therefore:wish to move quickly to appoint a
replacement third Commissioner. s8(2)(a); s9(2)(g)(ik. (\"
Commissioner
Dobson has limited capacity until 13 May 2022, dua to h|s temporary appointment as Judge
of the Court of Appeal. DPMC agreed in Februafy that Hon Dobson could continue in the
Commissioner role during this period but that.we would work to manage any unexpected
pressures that might arise (DPMC-2021/22-1377 refers).

4. A summary of the functions of the Commissioners and the additional functions of the Chief
Commissioner are set out in Attachment A.

g e

A candidate to replace Commissioner Gendall is immediately available

5. To be appointed as a Commissioner, successful candidates must have held office as a High
Court Judge. This means' there is a limited pool of potential candidates. During the previous
process to appoint'Commissioner Dobson, DPMC and Crown Law developed a short list of
five potential candldates Tony Lynch and Sir Bruce Robertson spoke with all five candidates,
to seek their interést in the position.

9(2 N 2
& s9(2)(a) 0

", N Hlon Dobson was subsequently appointed, s8(2)(f)(iv)
/ We
noted to you that an Auckland-based Commissioner could be considered for any subsequent
appointments, to increase the geographic resilience and provide for business continuity

planning.
PROPOSED APPOINTMENT OF HON KAREN CLARK QC AS COMMISSIONER OF DPMC-2021/22-
INTELLIGENCE WARRANTS 1694
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IN-CONFIDENEE

8. s9(2)(a) DPMC, NZSIS, GCSB
and the Chief Commissioner consider that the replacement Commissioner should also be
Wellington-based. s9(2)(f)(iv)

Hon Clark is Wellington based and currently in private practice.
9. s92)a)

We have informally approached her to test her interest and availability to be appointed now.
Hon Clark has confirmed her interest and indicated she could be available from April 2022.

10. Given there is an available candidate, and a need to appoint a new Commissioner relatively' !

quickly to mitigate availability risk, we have not sought advice from Crown Law whether there-_
are any additional High Court Judges that have retired since August 2021. -

We recommend Hon Karen Clark QC is appointed to the role

11. The Chief Commissioner and Tony Lynch consider Hon Karen Clark QC to jh_\a\ve the skills,
experience and ability required for the role. Along with being Wellington ‘based, she would

also bring gender diversity to the role, becoming the first female Commlsswner of Intelligence
Warrants.

12. DPMC has engaged Crown Law to consider whether it is’ necessary to approach the
Chief Justice for comment on the nomination. If Crown Law advises that the Chief Justice
should be approached, they will facilitate that.

13.  The Curriculum Vitae for Hon Clark is provided.at 'Attachment B. We have inquired into
whether Hon Clark has any conflicts of interest andl“none have been identified.

14.  Subject to your views, any discussions withithe'Attorney General, and the outcome of your
consultation with Leader of the Opposition, we suggest you recommend that the
Governor-General appoints Hon Karen Clark QC to the role of Commissioner of Intelligence
Warrants, for a term of three years.

The Commissioners’ remuneration is outlined in the Intelligence and
Security Act 2017

15. The Act provides for Commissioners to be remunerated at the rate applicable to an Acting
High Court Judge,as-determined by the Remuneration Authority." The Commissioners’
funding is by means.of a Permanent Legislative Authority administered by DPMC.

You are required to consult with the Leader of the Opposition

16. If you(support the proposed appointment of Hon Clark as a Commissioner of Intelligence
Warrants, the next stage is for you to consult the Leader of the Opposition on the proposed
appointment (as required by the Act)2. A draft letter is provided at Attachment C for your
consideration and signature.

' _.1'7. ~ To minimise the risk of having no Commissioners available to sign intelligence warrants after
1 April, we propose moving at pace to confirm the appointment, subject to any comments from

' Schedute 3, Part 1, clause 3
2 Section 112(3)a).

PROPOSED APPOINTMENT OF HON KAREN CLARK QC AS COMMISSIONER OF DPMC-2021/22-
INTELLIGENCE WARRANTS 1694
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IN-CONFIDENCE

the Leader of the Opposition. To that end, a draft paper for the Cabinet Appointments and
Honours Committee (APH) is provided at Attachment D. We seek your agreement to begin
Ministerial consultation on the draft paper as soon as a response is received from the Leader
of the Opposition. We propose that the paper is lodged on 7 April, for consideration at the APH
meeting on 13 April (the next meeting is not until 4 May, due to April recess).

As has occurred previously, we also recommend that you forward this briefing to your
Ministerial colleagues with an interest in this appointment. This includes:

e the Attorney-General, who has an interest in these appointments given their significant’
judicial responsibility; :

o the Minister Responsible for the GCSB and the NZSIS, who interacts WIth the
Commissioners regarding their responsibilities outlined in the Act; and .

o the Minister of Internal Affairs, who interacts with the Commlss:oners regar’dmg their
responsibilities outlined in the Passports Act 1992.

Next steps

19.

20.

If, after consultation with the Leader of the Opposition, you agréé'wnh the appointment of
Hon Karen Clark QC as a Commissioner of Intelligence Warranisand agree to taking a paper
to the 13 April APH meeting, we will also provide: .

e a letter, curriculum vitae, role description and warsarit form for you to sign, which will then
be forwarded to the Governor-General;

e a letter to the Commissioner informing her of Hef appointment; and

s 0

e a press release announcing the apphfhirhént of Hon Clark as a Commissioner.

These will be provided for your conéideﬁbtion ahead of lodgement of the final cabinet paper
on 7 April.

Attachment A: U{Jc[ésisihed Functions of the Commissioners of Intelligence

Warrants and the Chief Commissioner of
Intelligence Warrants

woo.

Attachment B: ‘ . In Confidence Curriculum Vitae, Hon Karen Clark QC
Attachment'C: » In Confidence Letter to the Leader of the Opposition
L8

Attachimerit D: In Confidence Draft paper for the Cabinet Appointment and

(N Honours Committee, for ministerial consuitation
PROPOSED APPOINTMENT OF HON KAREN CLARK QC AS COMMISSIONER OF DPMC-2021/22-
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ATTACHMENT A

Functions of the Commissioners of Intelligence Warrants and the
Chief Commissioner of Intelligence Warrants

Under the Intelligence and Security Act 2017 the functions of the Commissioners of Intelligence
Warrants are to;

advise the authorising Minister (the Minister Responsible for the GCSB and the
NZSIS) on applications for Type 1 intelligence warrants; et
consider and deliberate on applications for Type 1 intelligence warrants Jomtly wrth~
the authorising Minister;

issue Type 1 intelligence warrants jointly with the authorising Minister;

consider jointly with the authorising Minister applications from the mtelllgence and
security agencies for permission to access restricted information;

consider jointly with the responsible Minister applications from the intelligence and
security agencies for approval to obtain business records of te!ecommunlcanons
network operators or financial service providers;

conduct reviews under the Telecommunications (Intercepthh (.}apai:ulltyr and Security)
Act 2013 relating to significant network security risks; ™

conduct reviews of decisions under the Passports Act-1992 i in relation to travel
documents; and

carry out other functions as required by the Intelilgence and Security Act 2017 or any
other enactment. .

The additional functions of the Chief Commissioner of.Jntelligence Warrants are to:

be the central point of contact for all tomiiunications with the Commissioners;
receive applications for Type 1 intelligence warrants and to allocate those
applications amongst the Commigsioriers;

receive notice of the urgentissue of a Type 1 intelligence warrant and to consider
whether to revoke that wartant;

receive notice of the very urgent authorisation of activity for which a Type 1
intelligence warrant is r‘equlred and to consider whether to revoke that authorisation;
receive appllcatlons from intelligence and security agencies for approval to access
business records oftelecommunications network operators or financial service
providers and-to:allocate those applications amongst the Commissioners; and
perform otherfinctions as required by the Intelligence and Security Act or any other
enactment

UNCLASSIFIED

. |
4
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ATTACHMENT B

Curriculum Vitae: The Honourable Karen Clark QC

Career Summary

2015 — 2021 High Court Judge
2007 — 2015 at the independent bar as Queen's Counsel
2002 — 2006 Deputy Solicitor-General (Public Law) Crown Law Office

1987 — 2001 Crown Law Office (as Assistant Crown Counsel then Crown Counsel wlth
responsibility for leading the Public Commercial Team) |

Practice Areas (prior to appointment to the High Court)°. |

Civil and commercial litigation
Judicial review

Public and constitutional law
Human Rights/Bill of Rights Act

Areas of particular relevance

Managed large-scale litigation, significanty, the landmark 198-day trial of proceedings
brought by the Statutory Managers afthe.Equiticorp Group

Represented the Director of Secdrityintthe long-running Anmed Zaoui litigation
Inquiries: Royal Commissions_Coronial, Ministerial and Parliamentary inquiries e.g.:

o Coronial Inquiry igte -the-'circumstances of the deaths of those who died in the CTV
Building following, the Canterbury earthquake

o Royal Comn‘j‘i"s_sion of Inquiry into the Pike River Coal Mine Tragedy

o Finance;anfd'-Expenditure Committee Inquiry into the Powers and Operations of the
InIand:R’evEnue Department

Recognised:as a Special Advocate under the Immigration Act (for the purpose of
representing those who were the subject of decisions or proceedings involving classified
information)

Past member of the New Zealand Council of Legal Education and the New Zealand Council

-~ of Law Reporting

‘Past member of the New Zealand Law Society Legislation Committee

Solicitor-General’'s delegate on the Rules Committee, (a statutory body with responsibility
for procedural rules in the Supreme Court, Court of Appeal, High Court and District Courts)

Contributed to the New Zealand Law Society’s continuing legal education programme



ATTACHMENT C

Draft Letter to the Leader of the Opposition
XX March 2022

Mr Christopher Luxon
Leader of the Opposition
Parliament Buildings
WELLINGTON

Dear Mr Luxon

Proposed Appointment of Hon Karen Clark QC Comiﬁlss’loner of Intelligence
Warrants .

Commissioner of Intelligence Warrants Gendall has advijsed'that he wishes to resign from his role
as a Commissioner with effect from 1 April 2022, His term'was due to expire on 31 March 2023.

In August 2021 1 agreed to increase the number of Cémmissioners of Intelligence Warrants from two
to three, after the COVID-19 pandemic highlighted vuinerabilities of having just two. To ensure that
there is always a Commissioner available to sigh off vital intelligence warrants | therefore intend to
replace Commissioner Gendall with a neWappointee.

The Intelligence and Security Act 2017 requires that a Commissioner be a former High Court Judge
which limits the available pool of candidates.

| propose to nominate Hon Karen' Clark QC for appointment as a Commissioner of Intelligence
Warrants for a term of three.years.

| seek your views on this proposed appointment. A summary of the duties of the Commissioners
and the CV of the proposed appointee are attached.

Yours sincerely

“RtCHon. Jacinda Ardern
Prime Minister



ATTACHMENTD

Draft paper for the Cabinet Appointment and Honours Committee, for
ministerial consultation

In Confidence

Office of the Prime Minister

Chair, Cabinet Appointments and Honours Committee

COMMISSIONER OF INTELLIGENCE WARRANTS: APPOINTMENT
Proposal

1 This paper outlines my intention to recommend the Governor-‘G'eﬁeral appoint the
Honourable Karen Clark QC as a Commissioner of Inteillgence Warrants for a
three-year term from the date of appointment.

Reason for proposal

2 Commissioner of Intelligence Warrants Warwjck Gendall has advised that he
wishes to resign from his role as a Commissioner with effect from 1 April 2022. His
term is due to expire on 31 March 2023. .

3 The Intelligence and Security Act 2017 (the Act) allows for the appointment of up to
three Commissioners of Intelligericé Warrants (Commissioners). Prior to 2021 only
two Commissioners had beenappointed at the same time, as the amount of work
required had been adequately\coyvered by two Commissioners.

4 In August 2021 Cabinet agreed to the appointment of a third Commissioner to
mitigate the risk of thedwo existing Commissioners becoming unavailable to sign off
on intelligence warrants, s9(2)(g)(i) and
challenges of the'COVID-19 pandemic. A third Commissioner, Hon Robert Dobson
QC, was accordingly appointed in November 2021.

5 We now face similar risks again, §9(2)(a)

N | therefore wish to move quickly to appoint a
replacement Commissioner.

Background

el /Section 112 of the Act provides for the appointment of up to three Commissioners,
.~ one of whom must also be appointed as the Chief Commissioner.

7 The Commissioners are appointed by the Governor-General on the
recommendation of the Prime Minister, following consultation with the Leader of the
Opposition. Schedule 3 of the Act specifies that the term of appointment is three
years; an incumbent may be reappointed for one or more further terms. The Act
requires Commissioners to have held office as a Judge of the High Court of
New Zealand.



IN-CONFIBENCE

8 Under Section 114 of the Act the functions of the Commissioners are to:

. advise the authorising Minister (the Minister Responsible for the GCSB and
the NZSIS) on applications for Type 1 intelligence warrants;

. consider and deliberate on applications for Type 1 intelligence warrants jointly
with the authorising Minister;

- issue Type 1 intelligence warrants jointly with the authorising Minister;

. consider jointly with the authorising Minister applications from the intelligence (.

and security agencies for permission to access restricted information; X

" consider jointly with the responsible Minister applications from the intelligence™.
and security agencies for approval to obtain business records of
telecommunications network operators or financial service providers; -

o conduct reviews under the Telecommunications (Interception Capfablllty and
Security) Act 2013 relating to significant network security risks; ,

. conduct reviews of decisions under the Passports Act 1992 |n relatlon to travel
documents; and

. carry out other functions as required by the Act or any other éhactment.

9 Applications for Type 1 warrants may need to be deailt w.tth-urgently and require the
review of highly classified information held in the headguarters of the intelligence
agencies. Itis preferred that the new Commissionetbe based in Wellington.

Process and consultation

10 Hon Karen Clark QC was one of five potepfial candidates spoken with during the
process that resulted in the appointmeft 6f Hon Robert Dobson QC in late 2021 but
was unavailable at the time. Hon Clark has confirmed she is now interested in
becoming a Commissioner and is lmmedtately available.

11 The appointment process set "o_L_Jt_ n the Act has been followed. The Leader of the
Opposition has been consulted and agrees with the appointment of
Hon Karen Clark QC as.&ommissioner.

Candidate

12 Hon Karen Cla:rk"'Q'.G retired as a High Court Judge in July 2021. She is based in
Wellington. .. °

Representa_t_iveness of appointment

13 The Act'sets a requirement that the Commissioners must have served as a judge of
theHigh Court of New Zealand. This tends to limit the diversity of the candidates.
Hon Karen Clark QC will be the first female Commissioner since the roles were
established in 1999,

“Remuneration

14 The Commissioners are funded through a specific appropriation covering their roles
from within Vote Prime Minister and Cabinet under a permanent legislative authority
(the Intelligence and Security Act 2017). Secretarial support and other services are
provided to the Commissioners by the National Security Group of the Department of
the Prime Minister and Cabinet.



IN-CONFIDENGE

15 Under the Act, rates of remuneration for the Commissioners are set by the
Remuneration Authority and those rates must be equal to those applicable to an
Acting High Court Judge.

Conflicts of interest

16 The Commissioners are required under clause 5 of Schedule 3 of the Act to give
written notice to the Prime Minister of all interests, pecuniary or otherwise, which a

Commissioner has or acquires and which could conflict with the proper performan_ce_‘" \

by the Commissioner of his or her functions under the Act.

17 No conflicts of interest have been identified during discussions with
Hon Karen Clark QC.

Publicity

18 A press statement will be issued once the appointment has been approved and
Hon Karen Clark QC has been notified.

Consultation

19 This paper was prepared by the Department of the PrIﬁne’Minister and Cabinet.
Financial Implications \

20 There are no financial implications arising_,ffo.m.t'h.is proposal.

Human Rights |

21 This proposal has ho human [_igh.ts.:-implications.

Recommendations

22 It is recommended the 'Committee:

1. note my inten__tiqh to.recommend the appointment of Hon Karen Clark QC as
Commissionerof Intelligence Warrants for a term of three years commencing
from the datejof the appointment;

2. nqte--thaf the statutory requirement to consult with the Leader of the Opposition
upder Section 112 of the Act has been complied with; and

3> '\-note that the Commissioner will be remunerated at a rate equal to that of an
) Acting High Court Judge, as determined by the Remuneration Authority.

{/ Authorised for lodgement

Rt Hon Jacinda Ardern
Prime Minister
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: 519 PRIME MINISTER AND CABINET

TE TARI O TE PIRIMIA ME TE KOMITI MATUA

Aide-Memoire

APPOINTMENT OF COMMISSIONER OF
INTELLIGENCE WARRANTS - APPOINTMENTS
AND HONOURS COMMITTEE 13 APRIL 2022

To Rt Hon Jacinda Ardern, Prime Report No DPMC-2021/22-1908
Minister N
From | Tony Lynch, Deputy Chief Date 8/04/2022 +~ N

Executive, National Security Group

Purpose

)

The Cabinet Appointments and Honours Committee (APH) is considering the appointment of
Hon Karen Clark QC as Commissioner of Intelligence: Warrants at their meeting on 13 April
2022. This paper updates you on the final stages'of the consultation process to appoint

Hon Karen Clark and provides you with talking points for the APH meeting (Attachment A).

. Also provided are a letter, curriculum*vitae; role description and warrant form for you to sign,

which will then be forwarded to the, Governor-General, and a letter to the Commissioner
informing her of her appointment,(Attachments B-D).

The consultation process.has been completed

£h

The Intelligence and (Security Act 2017 requires you to consult with the Leader of the
Opposition on the appointment of Commissioners of Intelligence Warrants. On 23 March 2022
the Leader of the*@pposition advised he supported Hon Karen Clark’s appointment.

The Crow‘; L3 Office consulted the Chief Justice, 89(2)(a), $9(2)(g)(i)
Y
o

Next St'eps

5,

DPMC has prepared a draft letter (with attached warrants) to send to the Governor-General,
following Cabinet's consideration of the appointment. We have also prepared a draft letter to
Hon Karen Clark informing her of her appointment. These documents are attached, for your
consideration and signature.

DPMC will work with your Office to prepare a press statement to be issued once the
appointment has been approved and Hon Karen Clark has been notified.

4541066 Page 1 0of 9



Recommendation

7. Itis recommended that you note the contents of this aide-memoire.

NOTED

p.p.
Tony Lynch Rt Hon Jacinda Ardern
Deputy Chief Executive Prime Minister

National Security Group

Date: /| /2022 .

Attachment A: lﬁ':'Cfdnﬁdence Talking Points for Cabinet Appointments and
~ St Honours Committee

AttachmentB: . _“In Confidence Draft Letter to Governor-General
4 . W |
A!tachment:ﬁ?’ \ In Confidence Warrant Documents
Attachment D: In Confidence Draft Appointment Letter to Hon Karen Clark QC
4531066 Page 2 of 9



Attachment A

Talking Points for Cabinet Appointments and Honours Committee

4531066

| intend to recommend the Governor-General appoint the Honourable Karen Clark QC
as a Commissioner of Intelligence Warrants for a three-year term from the date of
appointment.

Hon Warwick Gendall QC has resigned from his role as a Commissioner with effect from,
1 April 2022. '

in August 2021 Cabinet agreed to the appointment of a third Commissioner to mitigate
the risk of the two existing Commissioners becoming unavailable to sign off on
intelligence warrants.

s9(2)(a) R

I therefore wish to move quickly to appoint a replacement Commissiqner.

Hon Karen Clark QC retired as a High Court Judge in July 2021+and has wide
experience that makes her an ideal candidate for this |mpor‘fan‘t oversight role under the
Intelligence and Security Act 2017.

The Act sets a requirement that the Commissioners must have served as a judge of the
High Court of New Zealand. This tends to limit:the diversity of the candidates. Hon
Karen Clark will be the first woman to serve as’‘Commissioner since the roles were
established in 1999,

The Leader of the Opposition has been-consulted, as required by the Act, and agrees
with the appointment of Hon Karén Clark as Commissioner.

The Chief Justice has also been consulted $9{2)(a), s9(2)(@)(i)

Page 3 of 9



Attachment B

Request for Appointment Letter to the Governor-General

XX April 2022

Rt Hon Right Honourable Dame Cynthia Kiro, GNZM, QSO,
Governor-General

Your Excellency

Appointment of a Commissioner of Intelligence Warrants

It is my pleasure to enclose for your signature, papers to effect the appointment of the
Honourable Karen Clark QC as a Commissioner of Intelligence Warrants

The appointment is made under the Intelligence and Security At 2017 (the Act). Section 112 of
the Act provides that the appointment is made by the Goverhor-General on the advice of the
Prime Minister, following consultation with the Leader.of the Opposition. Section 113 of the Act
provides that the appointee must have held office as.a,Judge of the High Court of New Zealand.
Schedule 3, Part 1, Section 1 of the Act provides that'the term of the appointment is three
years. Schedule 3, Part 1, Section 5 of the Acturequires the Commissioner to give written notice
to the Prime Minister of all interests, pecunjary er otherwise, which she has or acquires and
which could conflict with the proper performance of her functions under the Act.

| can confirm that | have written 4o Christopher Luxon, and that he is comfortable with

Hon Karen Clark’s appointment.. Hon Clark served as a Judge of the High Court of

New Zealand from 2015 to 2021. No conflicts of interest have been identified in the course of
discussions with Hon Clark:

A biographical note.on Hon Karen Clark QC is attached for your information, as well as a
description of.the role.

Yours sincerely

Rt Hon Jacinda Ardern
Prime Minister
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Curriculum Vitae
THE HONOURABLE KAREN CLARK, QC

Career Summary

e 2015- 2021 High Court Judge
+« 2007 — 2015 at the independent bar as Queen's Counsel
» 2002 - 2006 Deputy Solicitor-General (Public Law) Crown Law Office

« 1987 — 2001 Crown Law Office (as Assistant Crown Counsel then Crown Counse. with
responsibility for leading the Public Commercial Team)

Practice Areas (prior to appointment to the High Court):

o Civil and commercial litigation

« Judicial review

e Public and constitutional law

« Human Rights/Bill of Rights Act

Areas of particular relevance

» Managed large-scale litigation, signifi¢antly, the landmark 198-day trial of proceedings
brought by the Statutory Managers of.the Equiticorp Group

» Represented the Director of Security/in the long-running Ahmed Zaouii litigation
o Inquiries: Royal Commissions, Coronial, Ministerial and Parliamentary inquiries e.g.:

o Coronial Inquiry.irito the circumstances of the deaths of those who died in the
CTV Building following the Canterbury earthquake

o Royal Commission of Inquiry into the Pike River Coal Mine Tragedy

o Financeland Expenditure Committee Inquiry into the Powers and Operations of
the Inland Revenue Department

» Recognised as a Special Advocate under the Immigration Act (for the purpose of
representing those who were the subject of decisions or proceedings involving classified
information)

o (Past member of the New Zealand Council of Legal Education and the New Zealand
‘Council of Law Reporting

s/ Past member of the New Zealand Law Society Legislation Committee

« Solicitor-General's delegate on the Rules Committee, (a statutory body with
responsibility for procedural rules in the Supreme Court, Court of Appeal, High Court and
District Courts)

« Contributed to the New Zealand Law Society’s continuing legal education programme
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Functions of the Commissioners of Intelligence Warrants

Under the Intelligence and Security Act 2017 the functions of the Commissioners of Intelligence
Warrants are to:

4531066

advise the authorising Minister on applications for Type 1 intelligence warrants;
consider and deliberate on applications for Type 1 intelligence warrants jointly with
the authorising Minister;

issue Type 1 intelligence warrants jointly with the authorising Minister;

consider jointly with the authorising Minister applications from the intelligencée and
security agencies for permission to access restricted information;

consider jointly with the responsible Minister applications from the intelligence and
security agencies for approval to obtain business records of telecommunications
network operators or financial service providers;

conduct reviews under the Telecommunications (Interception Capability and
Security) Act 2013 relating to significant network security risks}.

conduct reviews of decisions under the Passports Act in-telation to travel
documents; and

carry out other functions as required by the Intelligefice.and Security Act or any
other enactment.
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Attachment C

Warrant Documents — Hon Karen Clark QC

Wellington. ... 2022

Her Excellency the Governor-General is respectfully advised to sign the attached Wwarrant
appointing:

The Honourable Karen Clark

of Wellington, as Commissioner of Intelligence Wartants for a term of three years commencing
1 May 2022.

Prime Minister

Appointed:

Governor-General

4531066 Page 7 of 9



Appointment of a Commissioner of Intelligence Warrants

Governor-General

Pursuant to sections 112 and 113 of the Intelligence and" Security Act 2017, |,
the Right Honourable Dame Cindy Kiro, GNZM, QSO, Governor-General, hereby appoint:

The Honourable Karen Clark

of Wellington, Commissioner of Intelligenee Warrants for a term of three years commencing 1 May
2022.

Given under the hand of Her*Excellency the Governor-General and issued

this day.of 2022.

Prime Minister

4531066 Page 8 of 9



Attachment D

Appointment Confirmation Letter

XX May 2022

Hon Karen Clark QC
s9(2)(a)

Dear Hon Clark
Appointment of Commissioner of Intelligence Warrants

it is my pleasure to advise you that Her Excellency the 'Governor-General has appointed you as
Commissioner of Intelligence Warrants for a three-year term with effect from 1 May 2022. |
enclose the signed warrant for your retention.

I would like to thank you for your willingnessto take on this important oversight role under the
Intelligence and Security Act 2017. Your judicial experience will be valuable in maintaining the
credibility of the warranting arrangements under the Act.

Yours sincerely

Rt Hon Jaginda Ardern
Prime:Minister

4531066 Page 9 of 9



Office of the Prime Minister

Chair, Appointments and Honours Committee

REAPPOINTMENT OF THE COMMISSIONERS OF INTELLIGENCE WARRANTS AND OF
THE CHIEF COMMISSIONER

Proposal

1.

This paper outlines my intention to recommend the Governor-General reappoint the
Honourable Sir Bruce Robertson KNZM and the Honourable Warwick Gendall.CNZM
QC as Commissioners of Intelligence Warrants, each for a term of three years
commencing retrospectively on 1 April 2020. | also intend to recommend the
reappointment of Sir Bruce Robertson as Chief Commissioner of Intélligence Warrants.

Background

2.

Section 112 of the Intelligence and Security Act 2017 (the Act) prescribes for the
appointment of up to three Commissioners of Intelligence Warrants, one of whom must
also be appointed as the Chief Commissioner of Intelligence Warrants. '

The Commissioners are appointed by the Goverhor-General on the recommendation of
the Prime Minister, following consultation with the Leader of the Opposition. Section 1 of
Schedule 3 of the Act specifies that the term of appointment is three years and an
incumbent may from time to time be reappointed. The Act also requires Commissioners
to have held office as a Judge of the High Court of New Zealand.

Under the Act the functions of the Commissioners of Intelligence Warrants are to:

o advise the authorising Minister (the Minister Responsible for the GCSB and for the
NZSI8) on applications.for Type 1 intelligence warrants;

° consider and deliberate on applications for Type 1 intelligence warrants jointly with
the authorising, Minister;

L issue Type:1infelligence warrants jointly with the authorising Minister;

. considerjointly with the authorising Minister applications from the intelligence and
security.agencies for permission to access restricted information;

. consider jointly with the responsible Minister applications from the intelligence and
seeurity agencies for approval to obtain business records of telecommunications
network operators or financial service providers;

¢~ ~tonduct reviews under the Telecommunications (Interception Capability and
Security) Act 2013 relating to significant network security risks;

° conduct reviews of decisions under the Passports Act 1992 in relation to travel
documents; and

o carry out other functions as required by the Intelligence and Security Act or any
other enactment.

! The amount of work that has been required during the last three years has been adequatel covered by two
Commissioners working part-time, rather than the three that the Act makes provision for. $9(2)()(i)

however, and the challenges highlighted during the

Covid-19 lockdown (under Levels 3 & 4), this position is currently under review and | am giving consideration
to the appointment of a third, Auckland-based Commissioner.

Out of scope

IN-CONFBENGE
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Because applications for Type 1 warrants may need to be dealt with urgently and require
the review of highly classified information held in the headquarters of the intelligence
agencies, it is preferred that at least two Commissioners, including the Chief
Commissioner, be based in Wellington.

Comment

6.

| intend to recommend the reappointment of the current Commissioners. Because of
these legal and practical requirements, the number of eligible candidates is small. _
Sir Bruce and Mr Gendall are both willing to be considered for re-appointment to these
roles after initial 3 year terms as Chief Commissioner and Commissioner respectively.
The previous Attorney-General was consulted before their original appointments, .and
the current Attorney-General was informed of my decision to recommend tlieir
reappointment.

Sir Bruce and Mr Gendall's current terms expired on 31 March 2020, Due to the
requirements of the government's Covid-19 response, the reappointment process has
been slightly delayed. However, their roles continue uninterruptéd as per Section 1 of
Schedule 3 of the Intelligence and Security Act 2017, and if confirmed, their
reappointments will be retrospectively effective as of 1 April 2020.

Representativeness of Appointment

8.

A requirement for the position of Commissioner is,that the position must be filled by a
former High Court Judge. As well as meeting this criterion, both Sir Bruce and Mr
Gendall have already demonstrated the appropriate skills during their first term to
continue to undertake this role.2

Appointment process and consultation "

9.

The appointment process set out'in the Intelligence and Security Act 2017 has been
followed. The Leader of the!Opposition has been consulted and agrees with the
reappointment of both of-the.Commissioners and of the Chief Commissioner.

Remuneration

10.

11.

The Commissianers are funded through a specific appropriation covering their roles from
within Vote Rrime Minister and Cabinet under permanent legislative authority (the
Intelligence and Security Act 2017). Secretarial support and other services are provided
to the ‘Commiissioners by the National Security Group of DPMC.

Undenthe Intelligence and Security Act 2017, rates of remuneration for the
Commissioners are set by the Remuneration Authority and those rates must be equal to
those applicable to an Acting High Court Judge. The Chief Commissioner is

, remunerated on the same basis as a Commissioner.

Conflicts of Interest

12.

The Commissioners are required under clause 5 of Schedule 3 of the Intelligence and
Security Act to give written notice to the Prime Minister of all interests, pecuniary or

2 Sir Bruce was first appointed as a Commissioner of Security Warrants in 2013, before the Intelligence and
Security Act 2017 came into force.

Out of scope



BLCORFIDENCE
otherwise, which a Commissioner has or acquires and which could conflict with the
proper performance by the Commissioner of his or her functions under the Act.

13.  No conflicts of interest have been identified in the course of discussions with Sir Bruce
and Mr Gendall. Commissioner Gendall was previously the Chair of the Parole Board,
however he left this position in 2018.

Timing and Publicity

14. | propose to issue a press statement following the formal completion of the appomtment
processes by the Governor-General.

Consultation

156.  This paper was prepared by the Department of the Prime Minister and Cablnet in
consultation with the NZSIS and GCSB.

Financial Implications

16.  There are no financial implications arising from this proposal. .
Human Rights

17.  This proposal has no human rights implications . *
Recommendations

18.  Itis recommended that Cabinet members:

1 note my intention to recomrtiend fo the Governor-General the reappointment of the
Hon. Justice Sir (James) Brucé Robertson and the Hon. Justice (John) Warwick
Gendall as Commissioners of Intelligence Warrants each for a term of three years
commencing on 1 Apri_f 2020;

2 note my intention to'recommend the reappointment of the Hon. Sir Bruce
Robertson tothe.additional position of Chief Commissioner of Intelligence
Warrants;,
3 note that the Commissioners will be remunerated at a rate equal to that of an
Actihg High Court Judge, as determined from time to time by the Remuneration
Authority.
Rt-Hon/Jacinda Ardern
Rrime Minister
Y A S
Out of scope



IN-CONHBENEE

Attachment A:
Candidate CV Form

Sections with * must be completed.

This form should be completed by, or in consultation with, the candidate where possible.

Name*
(family name in upper case;
include title if appropriate)

Sir James Bruce Robertson

The Position

Organisation/Entity*

DPMC

Position *
(chair/member etc.)

Chief Commissioner of Intelligence Warrants

Term*

3 years

Payment*
(per day /per year)

Under the Intelligence and Security Act 2017, rates of remuneration
for the Commissioners are set by the Remuneration Authority and
those rates must be equal to those-applicable to an Acting High Court
Judge. The Chief Commissionén.is\temunerated on the same basis as
a Commissioner.

How the Candidate Meefs the Needs of the Position

Skills and attributes the
candidate will bring to the
position*

(e.g. business skills, community
involvement, cultural awareness,
regional perspective — as relevant
to the needs of the position)

A requirement for the position of Commissioner is that the position
must be filled by a former High Court Judge. As well as meeting this
criterionySir Bruce has already demonstrated the appropriate skills for
thisrole during his first term as Commissioner (2013-2016) and more
recently as Chief Commissioner (2017-2020) to continue to undertake
this role.

Possible conflicts of Nil
interest*
Proposals for conflict N/A

management
(if applicable)

Out of scope




The Candidate

Name*
(family name in upper case;
include title if appropriate)

Sir James Bruce Robertson

Address s9(2)(a)

Ethnicity(s) Pakeha

Age range* <30 3140 41-50 51-60 60+  prefer not to'say
Gender*

M F gender diverse prefer not to-say

Current or most recent
Employment*

(specify position and employer,
include years)

Chief Commissioner of Intelligence Warrants (NZ Government)
2017 — present

(first appointed as Commissjonerofiintelligence Warrants in 2013,
reappointed in 2016)

Government board
appointments held*
(current and previous, include
years)

* President of the Pitcairn Islands Court of Appeal (2012 — 2019);

e Appointed by the Commonwealth to a Commission of Inquiry
which investigated the February 2012 change of government in
the Maldives,

e Member.of an international Tribunal in PNG which investigated
breaches of the Leadership Code by Sir Michael Somare (2011),

e _Chaif of the Rugby World Cup Authority in 2011;

e 'Chair of the Sports Tribunal of New Zealand (previously Deputy

_ Chair);

¢ Chair of the Disciplinary Committee under the Financial Advisers
Act 2008;

¢ Presiding Judge of the Vanuatu Court of Appeal (Member since
1996);

e Judge of the Qatar International Court.

Private and/orveluntary
sector board:appointments
held*

(current and previous, include
years s

*  Member of the New Zealand Law Society Legal Education
Committee (1978-1985);

s Member of the Council for Legal Education (1981-1988);

e Member of the NZ Government Public and Administrative Law
Reform Committee (1980-85) and subsequently the Legislation
Advisory Committee (1985-2011);

e Chairman New Zealand Sub-Committee on Searches and
Search Warrants (1983-1987),

Member of Council, University of Otago (1969-1985);

e Pro Chancellor, University of Otago (1982-88);

e Otago District Law Society Council (1978-1984), including as
President (1982).

Out of scope




Qualifications and e Judge of the High Court of New Zealand (1987-2010); President
experience of the Law Commission (2001-2010);

(include significant work history o Permanent member of the Court of Appeal (2005-2010);

and community involvement) e Partner, Ross, Dowling, Marquet & Griffin, Barristers and
Solicitors (1970-1987);

Member of the Crown Prosecution Panel, Dunedin (1971-1987)

e Part-time lecturer, Faculty of Law, University of Otago (1969-
1985).

Date: 04/05/2020

Ethnicity, age and gender information is collected for statistical collation by the State Services Commission, Ministry for Women, and
Office of Ethnic Communities
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IN-CONHDENEE

Attachment B:
Candidate CV Form

Sections with * must be completed.

This form should be completed by, or in consultation with, the candidate where possible.

Name*
(family name in upper case;
include title if appropriate)

Warwick Gendall

The Position

Organisation/Entity*

DPMC

Position *
(chair/member etc.)

Commissioner of Intelligence Warrants

Term*

3 years

Payment*
(per day /per year)

Under the Intelligence and Security Act 2017, tates of remuneration
for the Commissioners are set by the Remuneration Authority and
those rates must be equal to those-applicable to an Acting High Court
Judge. The Chief Commissionér.is'rtemunerated on the same basis as
a Commissioner.

How the Candidate Meets-the'Needs of the Position

Skills and attributes the
candidate will bring to the
position*

(e.g. business skills, community
involvement, cultural awareness,
regional perspective — as relevant
to the needs of the position)

A requirementfor. the position of Commissioner is that the position
must be filled by a former High Court Judge. As well as meeting this
criterion, Mr Géndall has already demonstrated the appropriate skills
for this rale during his first term as Commissioner from 2017-2020.

management
A(if applicable)

Possible conflicts'of | : Nil
interest*
[Proposals for conflict N/A

Out of scope




The Candidate
Name* Warwick Gendall
(family name in upper case;
include title if appropriate)
Address s9(2)(a)
Ethnicity(s) NZ European
Age range* <30 3140 41-50 51-60 60+ prefer not to'say
Gender* M F gender diverse prefer not to.say .

Current or most recent
Employment*

(specify position and employer,
include years)

Commissioner of Intelligence Warrants/(NZ' Government) April 2017 -
present '

Government board
appointments held*
(current and previous, include
years)

e Chair, NZ Parole Board'2012 — 2018

e Chair, Drug Free SpartNZ 2012 - present

e Appeal Judge, Judical Control Authority for Racing 2019 -
present .

Private and/or voluntary
sector board appointments
held*

(current and previous, include
years

Former'Chair & President NZ Football Association
President AFS International Scholarships NZ

Qualifications and
experience

(include significant work histary

and community involvement)

» & Queens Counsel 1996

¢ Judge of the High Court 1996 — 2013

Date: .04/05/2020

Ethnicity, age and gender information is collected for statistical collation by the State Services Commission, Ministry for Women, and

Office of Ethnic Communities.

Out of scope

Use further pages, if required.




IN-CONHDENEE

Attachment C:

APH Organisation Form

All sections must be completed.

Organisation and Responsible Portfolio

Commissioners of Intelligence Warrants

Department of the Prime Minister & Cabinet (DPMC) as administrator of the Intelligénde and
Security Act (ISA) 2017 '

Brief Outline of the Functions and Responsibilities of -t_hé._ Organisation

Section 112 of the Intelligence and Security Act 2017 (the Act) prescribes for the ap'pdintment of up to three
Commissioners of Intelligence Warrants, one of whom must also be appointéd-‘as the Chief Commissioner of
Intelligence Warrants. _ '

The Commissioners are appointed by the Governor-General on the*tfecommendation of the Prime Minister,
following consultation with the Leader of the Opposition. Sectian 1 6f Schedule 3 of the Act specifies that the term
of appointment is three years and an incumbent may from time to.time be reappointed. The Act also requires
Commissioners to have held office as a Judge of the High €ourt of New Zealand.

Under the Act the functions of the Commissioners ©f Intelligence Warrants are to:

advise the authorising Minister (the Minister Responsible for the GCSB and for the NZSIS) on
applications for Type 1 intelligence warrants;

consider and deliberate on appications for Type 1 intelligence warrants jointly with the authorising
Minister; : '

issue Type 1 intelligencewarrants jointly with the authorising Minister;

consider jointly with'the authorising Minister applications from the intelligence and security agencies
for permission.to.aceess restricted information;

consider jointy With the responsible Minister applications from the intelligence and security agencies
for approval'to obtain business records of telecommunications network operators or financial
service providers;

conductreviews under the Telecommunications (Interception Capability and Security) Act 2013
relating to significant network security risks;

sconduct reviews of decisions under the Passports Act 1992 in relation to travel documents; and

earry out other functions as required by the Intelligence and Security Act or any other enactment.

Out of scope




IN-CONHDENEE

Current Membership

Name Gender Region Ethnicities Date of Expiry date of
Identity* (and Iwi if original present term
applicable) appointment
Sir Bruce Robertson M Wellington NZ European 2013 30 March 2020
Mr Warwick Gendall M Wellington NZ European 2016 30 March '2020
Use further pages, if required, 10 .provide the information requested
Out of scope




In Confidence

Office of the Prime Minister

Chair, Cabinet Appointments and Honours Committee

COMMISSIONER OF INTELLIGENCE WARRANTS: APPOINTMENT

Proposal

1

This paper outlines my intention to recommend the Governor-General-appoint
the Honourable Robert Dobson QC as a Commissioner of Intelligence
Warrants for a three-year term from the date of appointment. ;

Reason for proposal

2

The Intelligence and Security Act 2017 (the Act) allows.for the appointment of
up to three Commissioners of Intelligence Warrants.(Commissioners). To
date, only two Commissioners have been appainted at the same time, as the
amount of work required has been adequatelycovered by two
Commissioners. However, given that the current Commissioners are in a
vulnerable age bracket, and the challenges highlighted during COVID-19
lockdowns and travel restrictions, | now/propose to appoint a third
Commissioner.

Background

3

Section 112 of the Act provides for the appointment of up to three
Commissioners, one of Whom must also be appointed as the
Chief Commissioner.

The Commissijeners are appointed by the Governor-General on the
recommendation of the Prime Minister, following consultation with the Leader
of the Opposition. Schedule 3 of the Act specifies that the term of
appointment is three years; an incumbent may be reappointed for one or more
furtherterms. The Act requires Commissioners to have held office as a Judge
ofithe High Court of New Zealand.

Under Section 114 of the Act the functions of the Commissioners are to:

advise the authorising Minister (the Minister Responsible for the GCSB

and the NZSIS) on applications for Type 1 intelligence warrants;

o consider and deliberate on applications for Type 1 intelligence warrants
jointly with the authorising Minister;

o issue Type 1 intelligence warrants jointly with the authorising Minister,

. consider jointly with the authorising Minister applications from the

intelligence and security agencies for permission to access restricted

information;



o consider jointly with the responsible Minister applications from the
intelligence and security agencies for approval to obtain business
records of telecommunications network operators or financial service
providers;

) conduct reviews under the Telecommunications (Interception Capability
and Security) Act 2013 relating to significant network security risks;

. conduct reviews of decisions under the Passports Act 1992 in relation to
travel documents; and

. carry out other functions as required by the Act or any other enactment

Because applications for Type 1 warrants may need to be dealt with urgently
and require the review of highly classified information held in the headguarters
of the intelligence agencies, it is preferred that at least two Commissighers,
including the Chief Commissioner, be based in Wellington.

Process and consultation

7 In order to identify candidates for the role of Commissiener; the Department of
the Prime Minister and Cabinet contacted the CrownLaw Office to seek a list
of recently retired High Court Judges. All candidates were contacted to
ascertain their interest and availability. This process identified Hon
Robert Dobson QC as the most suitable candidate.

Candidate

8 Hon Robert Dobson QC retired as a High Court Judge in July 2021. He is

based in Wellington. The Crown Law Office consulted the Chief Justice to
ensure there are no impedjments to Hon Robert Dobson QC taking the role.

Representativeness of appointment

9

10

The appointment process set out in the Act has been followed. The Leader of
the Opposition has been consulted and agrees with the appointment of
Hon Robert Debsen QC as Commissioner.

The Act sefs.a requirement that the Commissioners must have served as a
judge of the High Court of New Zealand. This tends to limit the diversity of the
candidates.

Remuneration

1A

12

The Commissioners are funded through a specific appropriation covering their
roles from within Vote Prime Minister and Cabinet under a permanent
legislative authority (the Intelligence and Security Act 2017). Secretarial
support and other services are provided to the Commissioners by the National
Security Group of the Department of the Prime Minister and Cabinet.

Under the Act, rates of remuneration for the Commissioners are set by the
Remuneration Authority and those rates must be equal to those applicable to
an Acting High Court Judge.



Conflicts of interest

13 The Commissioners are required under clause 5 of Schedule 3 of the Act to
give written notice to the Prime Minister of all interests, pecuniary or
otherwise, which a Commissioner has or acquires and which could conflict
with the proper performance by the Commissioner of his or her functions
under the Act.

14 No conflicts of interest have been identified during discussions with
Hon Robert Dobson QC.

Publicity

15 A press statement will be issued once the appointment has been approved
and Hon Robert Dobson QC has been notified.

Consultation

16 This paper was prepared by the Department of the F’rlme Minister and
Cabinet.

Financial Implications

17 There are no financial implications arising from this proposal. Although this
appointment is in addition to the curremt:.Commissioners, the work will be
balanced amongst the Commissioners resulting in no additional costs.

Human Rights

18 This proposal has no human-tights implications.

Recommendations

19 It is recommendgd the Committee:

1. note my' intention to recommend the appointment of Hon Robert Dobson
QC as*Coemmissioner of Intelligence Warrants for a term of three years
commencing from the date of the appointment;

2.0 npte that the statutory requirement to consult with the Leader of the
Opposition under Section 112 of the Act has been complied with;

3. note that the Commissioner will be remunerated at a rate equal to that of
an Acting High Court Judge, as determined by the Remuneration
Authority.

Authorised for lodgement

Rt Hon Jacinda Ardern
Prime Minister



Attachment A:
Candidate CV Form

Sections with * must be completed.

This form should be completed by, or in consultation with, the candidate where possible.

Name*
(family name in upper case;
include title if appropriate)

Robert Dobson

The Position

Organisation/Entity*

DPMC

Position *
(chair/member etc.)

Commissioner of Intelligence Warrants

Term* 3 years
Payment* Under the Intelligence and Security-Act 2017, rates of remuneration
(per day /per year) for the Commissioners are set by the'Remuneration Authority and

those rates must be equal to.thosé applicable to an Acting High
Court Judge. The Chief Commissioner is remunerated on the same
basis as a Commissionér

How the Candidate Meets the Needs of the Position

Skills and attributes the
candidate will bring to the
position*

(e.g. business skills, community

involvement, cultural awareness,

regional perspective —as
relevant to the needs of the
position)

A requirement for the position of Commissioner is that the position
must be filled by a former High Court Judge. Hon Robert Dobson
meetsithis criterion.

Possible‘conflicts of

Nil
interest*
Proposals for conflict N/A

management
(if applicable)




The Candidate

Name*
(family name in upper case;
include title if appropriate)

Robert Dobson

Address s9(2)(a)

Ethnicity(s) New Zealand European

Age range* <30 31-40 41-50 51-60 60+  prefer net to.say
Gender* M F gender diverse prefer nofto, say

Current or most recent
Employment*

(specify position and employer,
include years)

2007 — 2020 Judge of the High Court'of New Zealand

e 2017-2020 — Member ofiffie Commercial Panel

o 2016-2020 — Member (2016-2018) and Chair (2018-2020) of
the Rules Committee

¢ 2013-2020 —Memiber (2013-2015) and Chair (2015-2020) of
Judiciary's Legislation and Law Reform Committee

Government board
appointments held*
(current and previous, include
years)

Nong

Private and/or voluntary.
sector board
appointments held*
(current and previous,include
years :

e 2003-2004 - President, New Zealand Bar Association

Qualificatiens and
experience
(incll_ul'ésilgniﬁcanl work history
and community involvement)

¢ Queens Counsel 1998
¢ Judge of the High Court 2007-2020

,»Date: 21/09/2021

Ethnicity, age and gender information is collected for statistical collation by the State Services Commission, Ministry for
Women, and Office of Ethnic Communities.



Attachment B:

APH Organisation Form

All sections must be completed.

Organisation and Responsible Portfolio

Commissioners of Intelligence Warrants

Department of the Prime Minister & Cabinet (DPMC) as administrator of the'
Intelligence and Security Act 2017

Brief Outline of the Functions and Responsibilifi‘es of the
Organisation

Section 112 of the Intelligence and Security Act 2017 (the Act) prescribes for the appointment of up to
three Commissioners of Intelligence Warrants, one of whom must also be appointed as the Chief
Commissioner of Intelligence Warrants.

The Commissioners are appointed by the Governor-Geperal on the recommendation of the Prime
Minister, following consultation with the Leader of the:Opposition. Section 1 of Schedule 3 of the Act
specifies that the term of appointment is three years and an incumbent may from time to time be
reappointed. The Act also requires Commissioners o have held office as a Judge of the High Court of
New Zealand.

Under the Act the functions of the Commissioners of Intelligence Warrants are to:

) advise the authorising'Minister (the Minister Responsible for the GCSB and for the
NZSIS) on applications for Type 1 intelligence warrants;

. consider and deliberate on applications for Type 1 intelligence warrants jointly with the
authorisingiMinister;

. issue Type, 1intelligence warrants jointly with the authorising Minister;

. considerjeintly with the authorising Minister applications from the intelligence and
seeurity agencies for permission to access restricted information;

e _ consder jointly with the responsible Minister applications from the intelligence and

security agencies for approval to obtain business records of telecommunications
hetwork operators or financial service providers;

o | conduct reviews under the Telecommunications (Interception Capability and Security)
Act 2013 relating to significant network security risks;

. conduct reviews of decisions under the Passports Act 1992 in relation to travel
documents; and

o carry out other functions as required by the Intelligence and Security Act or any other

enactment.




Current Membership

Name Gender Region Ethnicities Date of original | Expiry date
Identity* (and lwi if appointment of present
applicable) term
Sir Bruce Robertson M Wellington | NZ European 2013 30 March ! .
2023 '
Mr Warwick Gendall M Wellington | NZ European 2016 30 Mareh

2023




