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REGULATORY IMPACT STATEMENT

Possible changes to legislation and regulations that would apply to
any mass arrivals of illegal immigrants in New Zealan

Agency Disclosure Statement

This Regulatory Impact Statement has been prepa \h% Departm\%fb?
Labour (the Department). It provides an analysis of options_to mak ass arrival
ventures as unattractive as possible to potentia
to the people that such organisers sell their servi

nisers of su res, and

A “mass arrival” for this purpose means a

e by a substantial group of peop

e not on a craft that is provi duled international service; and

e not as crew or passenge essel tha ravelling to New Zealand in

the ordinary course of S.
The analysis reported on i statem een carried out by identifying
possible changes th uId be mad isting provisions in relevant areas and
considering the flnanC|aI ,~ahd human rights implications/impact
these would h
It is not what the likelihood is of a mass arrival
occurrin ture 0 n this might occur. It is also not possible to be
sure about haract the people involved in any such event.

oses ns analysis and related costing work, it has therefore

@ essary t Some assumptions. In particular, it has been assumed

e § OouId be involved in a mass arrival

uld all be from the same country/community

f them would claim asylum on arrival

designated refugee and protection officers

@ 62 percent of these claims would be declined following assessment by

e All of the people whose claims were unsuccessful would lodge an appeal or
seek a review of those decisions

e The full determination and appeal/review process for all 500 asylum
seekers would be completed in about 18 months. By then, people would

have been granted refugee (or protected person) status, or become
eligible for deportation.

Costs and some practical implications would be different for groups of different
size and composition.

If ministers decide that changes should be made to existing arrangements,
changes to the Immigration Act 2009 (the Act) and regulations made under the



Act would be required. Changes to the Act would need to be considered by
Parliament.

In practice, dealing with a mass arrival under any of the possible approaches that
have been identified and considered would be costly and challenging to manage.
Specific challenges have been identified as part of the analysis.

None of the possible measures identified in this statement wold: @
e impose additional costs on business oS & P

™~

e impair private property rights, market compe«é'%o}}he incenti\%%/c%
businesses to innovate and invest.

[information withheld under section 9(2)(h)]
sed against@ t5 affirmed in
), a e pt international

As part of the analysis, options have been
the New Zealand Bill of Rights Act 1990
instruments.

John Roseveare

Policy and Research
Department o

Date ..oomsmamsvasiiimn ;



Status Quo and Problem Definition

1 Maritime people smuggling ventures are known to have already targeted
New Zealand unsuccessfully. There is potential demand for such a venture,
and people with the capacity to arrange it and the motivation to do so.
Recent experience in Canada confirms that a mass boat afrival in New

Zealand of up to 500 people is now a real possibili rmati@

withheld under sections 6(a) and 6(b)(i)].
2 500 people arriving and claiming asylum would b st challen R‘ﬂ te
ho

manage. Currently only about 350 claims for refu status are received
annually, and about 85 percent of these claims are rhade b ople

entered New Zealand lawfully. All bu claimants in the
community while their claims are determin

3 An initial estimate of the direct cos ing with st
current policy is about $34 millio of ma n
capacity would also be required't al) with th tion:

4 Mass arrival ventures ne ade ttractive and uncertain as
possible to people smuggle nd the peop market their service to.

New Zealand also négds to\hdve a te policy framework in place
for dealing with any m rival tha occur. That framework should

be firm, mee onable minj dards of fairness, have regard to
New Zeala ’@e national o
enough | 'with'a ran(—\'t

arrival under
ime and agency

s and reputation, and be flexible
ions that could arise.

5 At t on 2010 (DES Min (10) 2/2), the Cabinet
Do d Exter ecurity Coordination Committee (DES) (amongst
her things):
‘ agreed ¢ha ealand should establish a firmer approach to mass
arrivals, ugh appropriate policy and legislative amendments

ected officials to report to DES by 30 September 2010 with
pr s on how to help deter and disrupt people smuggling.

At eeting on 20 October 2010 (DES Min (10) 3/2) DES directed the
k tment (in consultation with other relevant agencies) to further

ider options to deter and disrupt potential mass arrivals, and to provide

% or legal and policy arrangements for illegal immigrants who arrive in a mass
arrival.

! This includes the costs of initial health assessments, obhtaining warrants every 28 days for people
detained, detention costs, ongoing support services, claim determination and appeals, legal aid, and
deportation. However, not all possible costs have been added.



Objective

7 The objective of the overall package of measures now being considered is to
support the Government’s requirement that New Zealand establish a firm,
effective, and appropriate framework for:

a deterring and disrupting any potential mass arrival; a

b dealing with a mass arrival if it occurs %F @

Regulatory Impact Analysis
8 Immigration detention arrangements specific.to a mass arriv ave been
considered as part of the development oer packa icy and

legal measures.
9 At the same time, consideration has @n to t y of:
8

a introducing the ability to s e progessin asylum claims in

appropriate circumstanc e time in“th ture

b revising the processe lodge second or further
refugee or protecti i igitial, unsuccessful, claim
reviewing the cir i eople with rights of appeal to

n~arrangements, the other areas of



AREA 1: Immigration Detention

11 Measures in this area would affect people who have:

arrived in New Zealand as part of a mass arrival, and

(@]

a

b have been refused entry to New Zealand, and
have claimed asylum; and

d have been allowed to remain in New Zeala/n

remain is determined (or they are awaiting %iﬁt‘k{p).

heir rkglgt\@
\\7{0

Possible
measure 1

Q
T P

Description

People can be detained
identified threat or risk t
on whether to refus
individual circumst

If someone i§xefused extry at er, an immigration officer may:
o release th rson/nt £ community on residence and reporting
ents, with e-grant of a visa; or

E
@@ applicatio n individual warrant of commitment (warrant) to
urt.

Xh@e/ls do %@U{ir identity, there is an
te

curity, or to portation action. Decisions

grant as, ok seek warrants, are based on

@ istrict Court>may-issue warrants for the detention of people for up to 28
days at im prison, or in other approved ‘open detention’ facilities. The

court
° lease people into the community on conditions; or

e decide not to issue a warrant.
\Q\;}/e/?(ed people would have access to legal aid to pay for legal representation.
e

y can apply for a writ of habeas corpus, or seek judicial review, to challenge
the legality of their detention.

The Department would keep detention arrangements under regular
administrative review.

e Immigration officers and the courts have discretion to respond to individual
circumstances, and take account of available facilities for detention.

e People who present with apparently low risk can be managed outside the

detention and Corrections system. Others are held in detention if there are
grounds for this.

o Individual warrants required for all affected people. In total, an estimated
5,673 warrants (being multiple warrants over an extended period) would be
required to give effect to immigration detention. Obtaining and renewing

individual warrants would be resource intensive for both the Department
and the courts.




implications

Possible Status quo
measure 1
Risks e No strong deterrent message to people smugglers and their potenti
clients, because people who arrive as part of a mass arrival do not hav
be detained.
e No recognition of the unusual nature of - icular challenge
associated with - a mass arrival. -~ ‘ (\\\
e Major time and resource pressure on sétémsxaﬁd\)capacity fo \d> erMmining
identity, assessing risk, and making decisiom rights e _remain,
e Limited time to make robust i assessments good quality
information. Potential (unquantifi sks to i ety, security, and
order from people releasegﬂg/?o)he pmmunit Q
Legislative

Financial
implications

(

N/A - @ %

Based on a mass a

e the cost of , and rene ultiple, individual 28 day warrants
over an exten eriod has timated to be $1.8 million. This also
includes sts but include the cost of legal aid for the

detainees O
o | estimated “co the ‘status quo’ approach would be $17.0
i This/ include etention costs and maintaining people in the

¢ mu%@ til their asylum claim was determined or they were

porte

Ong%\g%vndatory detention (’an’d‘ provision for group warrants)

\Dgﬁéiptio
4 \%

N

N

x,
o

\@?ed people would be mandatorily detained under group warrants in secure
\Qr/ pen detention for as long as it took for their right to remain in New Zealand
“to be ascertained, or for them to be deported.

People would be detained initially for 6 months (unless a shorter period was
directed by the courts). After that, detention would continue if the status of
people remained unresolved. There would be court reviews every 28 days.

Provisions for exceptional circumstance to be taken into account would be
provided. Administrative review by the Department would apply.

Impacts

e People would continue to be detained until their right to remain was
determined, or they were deported.

e More detention facilities would be needed for longer. There would be
ongoing resource implications for the corrections system, the Mangere
Refugee Resettlement Centre (MRRC) and the additional facilities that would
need to be commissioned and operated.

e In practice, officials/agencies would need to able to assure the courts that
the cases of each affected person were being actively and effectively
pursued




Possible

Ongoing mandatory detention (and provision for group warrants)

measure 2
e There would be pressure on Department and court resources, because
group warrants could have to be renewed every 28 days %
e There would be regular court review and oversight ntion.
Risks [information withheld under sections 6(a), ?\b&(ﬂi\:@/&ﬂ)(h)]&&j}
Legislative

implications

Legislative change to the 2009 Act would be&\ez@ \Y?Q

Financial
implications

group warrants for an extended périod of time is est t about $0.13
million, (59 warrants would b

is also/i s\egal costs.
The total detention cost is esti @»be $20gn\ll 5

Based on an arrival of 500 people, :{I ost of applying for, a enewing 28 day
ir

Possible
measure 3

Mandatory detenti w initial Qa}%of up to six months, and
provision for gro\ ants

Description

Affected peaple c subJ c@\{tory detention under group warrants

in secure or ention fi s it took for their right to remain in New
Zeala be ascertaing \r\t\/em

to be deported.
ially for six months - unless a shorter period was

Peoplenwolld be de e
@ te the co th basis that (i) this was clearly appropriate in all the
\\{%@ ji in the public interest, and (iii) it was consistent with
h

compllance w1th the Act. After that, detention could

ed and continued detention was appropriate. If so, there
reviews every 28 days. Alternatively, people could be released

Provisions for exceptional circumstance to be taken into account would be
\Q;er/ﬂded. Administrative review by the Department would apply.

e An initial period of mandatory detention would ensure that the Department
would have a known period of time to make necessary enquiries and
assessments while affected people were in managed detention.

e The courts would have some discretion to make a decision on what an
appropriate initial detention period would be.

e Being able to issue warrants for an initial period of more than 28 days, and
being able to issue group warrants, would reduce the impact on the
Department and the courts of administering the detention system during
this initial phase.

o People who presented with exceptional circumstances could still be
appropriately managed outside the detention system.

e There would be resource implications for the prison system, the MRRC and
the additional facilities that would need to be commissioned to
accommodate up to 500 people during the initial period of detention.

» Would send a stronger deterrent message to potential people smugglers and

clients of people smugglers.




Possible
measure 3

Mandatory detention for an initial period of up to six months, and
provision for group warrants

e More detention facilities would be needed for longer. People detaine
outside prison would be held in ‘open’ detention facy;i which would n N
as secure as prisons. If more than about 200 petgzS

arrived, th R
would not be adequate and additionalgg'}s Id have ( to (be

commissioned.
2>

e In total, an estimated 29 warrants ing \mbltiple warre er an
extended period) would be required forth tention of certain\people who

arrived as part of a mass arrivalminitial warrant \d\for six months.

/

&

Risks

[information withheld under/se%t?\o/q/?(,z)(h)] %

Legislative
implications

Would require an amendment@w Act.w

Financial
implications

$85,000. This legal cost does not include the cost of legal aid
for the detainee

The cost of roposal fi ths would be $17.0 million. The cost

inclﬂention costs@%ur' uards, and health and welfare costs once

people are keleased on condi ions.

Based on an arrival ‘5@\{%}3% the éé%applying for, and renewing an
initial warrant, wi% r warrants of tp_to 28°days has been estimated to be
oNchu

W4
ion to

AREA 2: t@e the processing of asylum claims
12 Mea n this ould affect people who have lodged claims for
€ and/or ion status (whether they arrived in New Zealand as
rt of a mas@&' | or otherwise).
7 AV

N
&

Under current arrangements, all asylum claims are processed regardless of:
e the claimant’s nationality

e how the claimant arrived here; and
o whether the claim was made at the border or onshore.

Claims found to be made in bad faith, that are manifestly unfounded, or that
obviously seek to abuse the protection system, are processed quickly.
Officials rely on the most up-to-date country information when determining a
claim.  This includes advisories from the UNHCR on the situation in the
country concerned.

Risks Refugee determinations may be made on the basis of individual or country
circumstances that subsequently change in the future. This could potentially
lead to people being granted ongoing protection where this was not
necessary, or people being denied protection where that would have been
appropriate.

Legislative N/A

implications




Possible Status quo
measure 1

Financial N/A
implications 0 /<

Possible Enable the suspension of the processmg o &\y/classes (0} eoé: e

measure 2

Description Classes of people could have their asylu%}i;gﬁm accepted but not processed

(that is, ‘suspended’), for a period time spension\could be applied to
individuals who had claimed asyl

e when they arrived as par a s drrival : igrants
e at the border, and/or

o when already in tl}ej;@\t %

Impacts Suspending the pr g@claims co%’(d\s\Q’@etimes provide flexibility in the
management mYclaims @er% or example, reliable country

information ﬁ i dequately determine their claim.?

Suspensiop\in s ircumstan o support quality decision-making by:

e ensurin Zealan

make an inappropriate decision on the
decline refugee status to, and deport, a
ed protection

@a d>only offers refugee protection to people genuinely

wed q
enabl partment to defer processing where a country situation

Wt reasonably expected to improve fairly quickly; this could

% ant of refugee status would be pre-emptive.
s en lon would not remove the obligation under international law to

suspended claims would not be allocated for processing and instead would
be put into an on-hold ‘backlog’. Once the suspension was lifted, the
backlog could impact on normal processing times of claims, meaning that
the processing of non-suspended cases would be disrupted, or suspended

@ E‘e’ss claims at some point, or the cost of doing so. In practice,

% cases would take longer to clear.
is \> * [information withheld under section 9(2)(h)]
e Information about the identities, criminal records and backgrounds of
> affected people may not be known as quickly, since such information often

comes to light during the processing of a claim.
[information withheld under section 9(2)(h)]

Legislative Amendments to the Immigration Act 2009 and to the Immigration (Visa, Entry
implications Permission and Related Matters) Regulations 2010 would be required.

Financial Suspension would incur costs because people would remain in New Zealand
implications for an extended period of time before their claim was determined, even if they
had no valid need for protection. As an example, the cost of a daily allowance
is shown below. There would also be costs for health, education and housing.

2 [information withheld under section 6(a)]



Possible Enable the suspension of the processing of claims by classes of people
measure 2

Daily allowance per | Six months
day
AV

Single person $46.30 / A49.75 o >
Unaccompanied minor in Child | $46.58 \%{500.85 w
Youth and Family care e sy
Family of two parents and | $180.3 $32,913.
four dependent children

Detention costs could be incurr
detained under appropriate
their identity and backgrou

. d claims were
s Iby concerns, since
t would depend on the

length and place of dete e num affected

Costs would be inc dlc1al review proceedings,
injunctions or dec tements ha re filed to challenge the new
regime or its spéc I| ation. Iy that these would be complex and

p
costly proceeﬁl\ ecause th;m\re % (initially) be untested.

AREA 3: Subsequent re on claims
13 Measures in a would af @ ople whose initial claims for refugee

and/or p tus cessful. The measures would apply to
people r o not t/tle arri d in New Zealand as part of a mass arrival.

\St{tuS qu .
N

i)
T% e limitations under the Act on the consideration of second or later

cla

//Kﬁder Section 140(1), a second or later claim for refugee status must not be
considered by a Refugee and Protection Officer unless the officer is satisfied
that:

e there has been a significant change in circumstances material to the claim
since the previous claim was determined; and

e the change in one or more of these circumstances was not brought about
by the claimant (i) acting otherwise than in good faith, or (ii) for a
purpose of creating grounds for recognition as a refugee

A decision by a Refugee and Protection Officer under this provision can be
appealed to the Immigration and Protection Tribunal.

Under Section 140(3), a Refugee and Protection Officer may refuse to
consider a second or later claim for refugee status, and for protection under
the Convention against Torture (CAT) or the International Covenant on Civil
and Political Rights (ICCPR), if they are satisfied that the claim is (i)
manifestly unfounded or clearly abusive, or (ii) repeats a previous claim.

A decision by a Refugee and Protection Officer under this provision is not
appealable to the Immigration and Protection Tribunal.

10



Possible Status quo

measure 1
Also under the Act (Section 233 (2)) the Immigration afid Protection Tri (%
must provide an oral hearing to an appellant seekin status
protection, unless the appellant had already been {({)\.n ed by a fefu
or protection officer, or (ii) given an opportuni interviewed b i d
to take that opportunity. %k

Impacts [information withheld under section 9<(2\)\(\h\)>] A \{

Risks e There are still some opportum r claims with it to be pursued

as a means of extending the eople;an\ m ew Zealand.

Legislative No changes required.

implications

Financial

implications

Nl \\\)) ) /\%V
NN \Va

Possible
measure 2

obili .
Removing\o\/'ggtions hearings at the Immigration and
Plytéatign Tribunalw uent claims

Description

?R\e\{aqgj;/')remen ibunal to provide an oral hearing could be removed
in’thecase of a n second or further claims, where consideration of the
equent/clai ot include an interview by a refugee and protection

ficer. akhearings could still be provided, if the Tribunal deemed this to be
necess %\q ropriate.

5

° é@%s&eamline the appeals processes in respect of some subsequent
img where extended consideration is not required.
o  Still retains discretion in appropriate cases to allow for an oral hearing

y Standard practice is still for refugee and protection officers to interview

subsequent claimants or make that opportunity available. (During 2009
and 2010 interviews were carried out in all but five out of 48 cases where
second or further claims were made).

0

e There would be no specific criteria governing whether the Tribunal should
allow for an oral hearing.

e [information withheld under section 9(2)(h)]

Legislative
implications

Amendments to the Immigration Act 2009 would be required.

Financial
implications

Nil.

Possible
measure 3

Refusing to consider subsequent protection claims (as well as refugee
status claims) in cases where there has not been a material change of
circumstances

11



Possible
measure 3

Refusing to consider subsequent protection claims (as well as refugee
status claims) in cases where there has not been a material change of
circumstances

Description

The limitation that already applies under Section 14/ ) to refugee cl%
could be extended to claims for protection under theQ ‘a g\the ICC%

implications

Impacts e Would treat all claims for protection in a \s)S t way, ateyer
international convention the claim wayi d der.

e Would reduce incentives for people t e seeond or furthvpfr ection
claims without merit in order to prolong ir stay imNew Zealand, and
expedite the processing of such,claims if they wer ;

e Decisions made by refugee. a ction iCers\under this provision
could still be appealed t rib A Q

e It is not possible to s tly ho ims might be affected in
practice by this ch@e\

Risks o Legislative previsi Meopl o~make aaims for protection under the
CAT and tke as only introduced under the 2009 Act (and come
into force on 29 Wovember % )

Legislative

Amendments\odl{e Iryigﬂ\a@gzow would be required.

Financial
implications

PN/

@\S

@j\\/

/I;osii;%c

Remoﬁ%&ations to consider a third subsequent refugee or
im

pro%c\t on.c

The ogﬁéation to give any consideration at all to third or further refugee or

ea
\/
< g iption
Q%ction claims could be removed (even if only to conclude that the claim
O N

t or should not be considered further)

xmﬁé\b{z

There would be no obligation to give any consideration at all to a third
or further claim lodged by a person whose previous two claims had been
declined. This would establish a formal limitation on such successive
claims, and remove the incentive/opportunity for people to lodge third

or further claims in future as a way of extending their time in New
Zealand.

A refugee and protection officer could still apply discretion, to consider a

third or further claim if this was appropriate in all the circumstances of a
particular individual case.

Relatively few third or later claims are currently made and it is very rare
indeed for any such claim to succeed. From 2005 to November 2010,
31 people lodged a third claim and 4 people lodged a fourth claim. All
but one of the third claims was unsuccessful, and none of the fourth
claims succeeded.

Risks

No significant risks have been identified.

12




Possible
measure 4

Removing obligations to consider a third subsequent refugee or
protection claim

Legislative
implications

Amendments to the Immigration Act 2009 would be required.

Financial
implications

Nil.

AREA 4: Judicial review of matters where there

/>\/\>

Ly,
\
r|gh of appeal

to the Immigration and Protection Tri

14 Measures in this area would apply to:

(only) people who arrive as part of
refugee status or other protection;

people affected by all matter
Protection Tribunal (includin

where claims for refugee sta
refugee and protection offic
been cancelled; or whe

b@
@ rrival ae a claim for

ah come <be the Immigration and
vhere re ce applications are declined;

other pro have been declined by a
: ere exig'%\r gee or protection status has
ility for ion is being challenged on the

tha

facts or on hum/HEa\an ground%\

Paossible
measure 1

2 Y

Descript@

C

\or(mber <lj

roceedi
referr

ations were introduced in the Act on when judicial review
be commenced on matters that have been - or could be
ibunal:

e now limits on when and how appeals and points of law can be
ta e \té the High Court and the Court of Appeal. Appeals must be brought
within 28 days. They can only be taken by leave of the High Court or Court

f Appeal, because the question of law involved is of general or public
importance or for some other reason should be considered

there are now limits on how and when judicial review proceedings can be
taken. Actions cannot be taken while there is still a right of appeal to the
Tribunal. They must be taken within 28 days. If a person wishes to take an
appeal and seek judicial review, both actions must be made together and
the High Court must try to hear them together

review proceedings cannot be taken to challenge matters that can be
appealed to the Tribunal; and

all appeal and review proceedings are required to be heard and determined
as priority fixtures,

Impacts o There is still an opportunity for judicial review proceedings to be
commenced in some circumstances, but there are limits on this. These
limits are designed to ensure that the legality of relevant processes and
decisions can be challenged and tested where that is appropriate, but that
this is done in a timely and efficient way.

Risks [information withheld under section 9(2)(h)]

13




Possible Status quo
measure 1

Legislative No changes required.
implications AP /{

Financial Nil.
implications x )/>

/> (\i/\>\
Possible Limiting the circumstances in which Judlc\h-ewew ceedings can be
measure 2 | commenced 0
Description | Judicial review proceedings co erally be N on %atters being dealt
with by the Immigration and fgn Tribu iI Tribunal has made a
final decision on all relev attefs; and j QX proceedings could only
be filed with the Ieave i h Court of Appeal.
Impacts e Proceedings c erim ced& decisions of the Tribunal could
the tribu ing decisions on the matters of
o this appti ready under the Employment Relations Act
2000~to matters bef mployment Relations Authority. There are

ases of lack of basic jurisdiction or bad faith.
-E."s d also apply to the Tribunal provision.

o uiring e judicial review proceedings were commenced would
@ ean thed e\reqwrements applied to judicial review proceedings and to
> appe omts of law. In both cases, higher court judges would need to
N at there were matters involved that should be heard.

Qi;)ks\ ( [in l@é}m withheld under section 9(2)(h)]
\L‘E?ative Amen(%%ents to the Immigration Act 2009 would be required.
% B |icatio.@ o

Finan \ \Tgere may be some cost savings to the Crown if proceedings that would

a

|mQIK: otherwise be lodged are not lodged.

on ation

A range of potentially affected agencies have been involved and consulted
during the development and assessment of these options: Ministry of
Foreign Affairs and Trade, Ministry of Justice, The Treasury, the Department
of Corrections, New Zealand Police, New Zealand Customs Service, Ministry
of Social Development, and the New Zealand Defence Force.

16 Potentially interested parties other than government agencies have not been
consulted due to the sensitive nature of the issues involved.
Conclusion

17 The regulatory impact analysis summarised in this statement has
contributed to, and informed, the advice provided to ministers on possible

measures to deter and, if necessary, manage a mass arrival of illegal
immigrants in New Zealand.

14




RESTRICTED

Implementation

18

Monitoring, evaluation and review

Depending on the measures the Government decided to adopt, changes
would be required to the Immigration Act 2009, the Immigr (Certificate
and Warrant Forms) Regulations 2010 and to the Immi a, Ent
Permission and Related Matters) Regulations 2010. X
It is proposed that a communications strategy %u

a
\Pe develoé@ 0
maximise the deterrent value of any such new m S.

The new measures would determine the in which a %{al mass
arrival was managed, and the people invo v@ ere treated - hen an
arrival actually occurs. E%

Legislative changes will be reViewed)by the@t in light of the
ur,

outcomes of any mass arrival) e’ it to acc earlier as directed.
Monitoring, evaluation a iaw of thetlegislative changes that are
progressed is also likel equire part of New Zealand’s reporting
on its compliance its Jimmigr ted and other United Nations
obligations.

15
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