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4 December 2014

Alex Harris
fyi-request-2155-401572a1@requests.fyi.org.nz

Dear Alex Harris,

Official Information Act 1982 request: advice on the introduction of a criminal offence
of corporate manslaughter

| refer to your email of 6 November 2014 requesting, under the Official Information Act 1982
(the OIA):

All advice on the introduction of a criminal offence of corporate manslaughter produced
in the past three years.

Appendix 1 lists the documents that have been identified as falling within the scope of
your request.

Parts have been withheld under section 9(2)(f)(iv) of the OIA in order to protect the
confidentiality of advice tendered by Ministers of the Crown and officials. Other parts of
the documents (eg, facts about the current law and the law in other jurisdictions) have

been released to you.

Where information has been withheld under the OIA | am satisfied that there are no other
public interest considerations that render it desirable to make the information available.

You have the right under section 28(3) of the OIA to complain to the Ombudsman about the
decision to withhold some of the information requested.

Yours sincerely,

/W

Kelby Harmes
Manager

Criminal Law Team
Ministry of Justice
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| Corporate Manslaughter Offence -
Preliminary View

Surmmary

2, Submissiqns were made to the Pike River Commission
adoption of a corporate manslaughter offence base
exists in the UK, the ACT and Canada.

. _Currently the Crimes Act offence of mansla

ting the Commission of Inquiry into the Pike River disaster, submissions were
. made supporting the adoption of a corporate manslaughter offence in New Zealand
along the lines of the UK offence. ' -

8. The arguments in support of this proposal were that such a law would improve the
safety culture in New Zealand and make senior managers give health and safety
concerns a higher priority.




9. The Commission of Inquiry is due to release its report in September 2012,

10."An independent review of the health and safety laws in New Zealand is also currently
being undertaken. . ‘ '

Current Law in New Zealand ' g Q
{ as the “directing
mind” of the corporation committed th au d the principle of
[4]s

“identification”. The Crimes Act def e’among other things any
board, society, or company, and dayy f\ of.persons ... in relation to such acts

and things as it or they are cagfable of ¢oing 4
12. The crime of manslaughtens' ‘ d ... imes in the Crimes Act that case law

has determined doesnotapp ; :
section 158 of the &l Act, W is the basis of both manslaughter and murder,
iy _oe 2\ %- by another. Case law" has held that

an-béing - thus ruling out corporations. There is no

another
indication t of the legislation when it was drafted —the question
of corpe ave been considered when the definition was drafted.

13. Théré&arvffences in thé Health and Safety in Employmen.t Act that do apply to
) s%}yst serious are offences under sections 49 and 50.

action, knowing that the action or omission is reasonably likely to
s@ribus harm to any person and that it is contrary to a provision of the Act, or
ase of an omission is required by a provision of the Act, the person commits

%o ence. The penalty is imprisonment for a term of not more than 2 years ora
e of not more than $500,000. ‘ '

15. Section 50 provides that where a person fails to comply with the requirements of
certain parts of the Act they are liable to a fine not exceeding $250,000. Section 53 °

provides that for an offence against section 50 it is not necessary to prove intention.

es that where a person (including a corporation) takes an action, or

1 R v Murray Wright Ltd [1970] NZLR 476 (CA)




16. These offences do not require there to be harm caused before they apply. It is
sufficient that harm might be the outcome. In that sense they are pro-active rather
than reactive.

. After the tragedy of the sinking of the ferry the Herald of Free Enterprise -in 1987
with great loss of life there was considerable debate in the UK about the offence of
corporate manslaughter. In the Herald of Free Enterprise case, although there was
clear evidence of negligent practices, it was not possible to sheet home that
negligence to a particular employee who could be said to be the “mind of the
company”.




20. A Law Commission report recommended the development of a new corporaie
manslaughter offence to apply where there was a culture of systemic gross
negligence but no one individual could be identified.

21. In 2007 the Corporate Manslaughter and Corporate Homicide Act was passed. This
Act abolished the common law offence of corporate manslaughter and replaced it
with an offence based on ‘management failure’. Under this Act an organisation is
guilty of manslaughter if the way in which its activities are managed or organised
causes a death and amounts to a gross hreach of a relevant duty of care to il
deceased. A substantial part of the breach must have been in e way actis

22. The new offence was intended to complement, nof yep ther fo
| ; eglslation, and is

23. The Court can impose a fine with no uppe

Australia

sssetharindustrial manslaughter offence along the

24, In Australia only t
s@o 49C of the Crimes Act 1900 (ACT) an

hdgligence of a company may be evidenced by the fact that the prohibited
netvas substantially attributable to inadequate corporate management,

61 or supervision of the conduct of one or more of its employees, agents or
cers of failure to provide adequate systems for conveying relevant information to

relevant person in the body corporate.
~Gdhada

26. Canada has taken a more comprehensive approach to corporate criminal liability. In
2003 it amended the Criminal Code to set out what elements are required to find an




‘organisation guilty of an offence. It differentiates between crimes that require fault,
other than negligence, and those that require negligence.

27. In respect of offences requiring negligence section 22.1 provides that an organisation
is a party to an offence if:

a. Acting within the scope of their authority:
i. One ofits representatlves is a party to the offence, or

ii. Two or more of its representatives engage in conduct, whethe act

or omission, such that, if it had been the conduGkof only om
representative, that representative would
offence; and

b, The senior officer who is responsible for th

t, ln_the
representative of

would be liable either where
and they were acting withi
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Corporate Manslaughter

Some of the families of those who died in the Pike River mine have called for an
offence of corporate manslaughter to be infroduced here.

In addition, submissions were made to the Pike River Commission of Inquiry
supporting the adoption of a corporate manslaughter offence. based on ‘management
failure’ as exists in the UK, the ACT and Ganada.

Currently in New Zealand, the Crimes Act offence of manslaughter does not apply to
corporations because of the limited deflnltlon of homicide in the Act (rehe
kiling of one human being by another). |

v

In the UK
its activities are

duty of care to the deceased

The offence was intended to comip 2
accountability such as prosecutlo e afety legislation.

The penalties for the offence :
require an orgamsatlon to pub 2

the management failure offences introduced
es for which they were introduced. In the UK,

\ 6 upper limit, publicity orders which
g conviction and details of the offence,

there have gfily-D&€N
.had made/RrodSecul

“Fqskforce on Workplace Health and Safety is currently reviewing
s~workildce health and safety system. It released its consultation
per 2012, and has been undertaking consultation including public
Wbisgions and focus groups. Submissions close on 16 November 2012.
Saré due to report to the Minister of Labour by the end of April 2012.

Monday, 5 November 2012

stutions, the first of which led to criticism that the law
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Minister of Justice, Hon Judith Collins !

Corporate Manslaughter

,E\te 23 April 2013
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Minister of Justice, Hon Judith Collins

Corporate Manslaughter

-

Background % 1\@
- P s ol
2. The Royal Commission on the Pike Riv ) M@y stated in its Final Report,

s effect, that the New Zealand

penalty regime which applies fg offences should be reviewed and

consideration given to increa

‘osecuted for other offences against the person such as wounding or injuring with

A
.5@2 teseént, corporations cannot be prosecuted for manslaughter.? However, they can

Nt
@ e have also been other recent calls for the introduction of such an offence by the Pike River families, by
Billding and Construction Minlster Maurice Williamson, Law Professor Bill Hodge, and through a Membel's

Bill in the hame of Andrew Little MP.

2 The crime of manslaughter Is one of the few crimes in the Crimes Act 1961 that a corporation cannot
commit. This is because 'section 158 of the Crimes Act 1961 defines homicide as “the killing of one human
being by another”. The Court of Appeal has interpreted "another” to mean "another human being", excluding

CLW-01-04 Corporate Manslaughter
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Corporate Manslaughter

Summary

1. At present, corporations cannot be prosecuted for manslaughter." However, they can be
prosecuted for other offences such as wounding or injuring with intent or with reckless
disregard. :

{ are relatively recent, so it is difficult to assess their
rrence and legal outcomes. In both jurisdictions, there

&

' The crime of manslaughter is ane of the few crimes in the Crimes Act 1961 that a corporation cannot

commit. This is because section 158 of the Crimes Act 1961 defines homicide as “the killing of one human
heing by another”. The Court of Appeal has interpreted "another” to mean “another human being”, excluding
the possibility that a corporation could commit homicide as a primary offender: R v Murray Wright Ltd [1970]
NZLR 476 (CA). :
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