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4 July 2012

Ben
fyi-request-247-db50fc5b@requests.fyi.org.nz

Dear Ben

Official Information Act Request

I refer to your email of 23 May 2012 requesting, under the Official Information Act 1982 (the Act)
information about the draft Class Actions Bill. Specifically you have requested: "what work, if any, the
Ministry of Justice has done in relation to the draft Class Actions Bill and Rules that were provided to the
Secretary for Justice by the Rules Committee in July 2009" and "copies of any policy papers or advice
prepared after July 1 2009 (whether departmental, ministerial, or cabinet) in relation the above Bill (or
any other Bill which might fulfil the same purpose)” and "what priority has been accorded to the Class
Action Bill (or any other Bill which might fulfil the same purpose)".

The following documents fall within the scope of your request and are attached to this response:
e aide memoire to the Minister of 30 July 2009 “Class Actions Legislation”
o briefing paper of 10 November 2009 “Class Actions”
Some deletions have been made to the following documents:
e aide memoire to the Minister of 30 July 2009 “Class Actions Legislation”
o briefing paper of 10 November 2009 “Class Actions”
under section 9(2)(a) of the Act in order to protect the privacy of natural persons.

I am also withholding information the Ministry of Justice holds about the legislative priority of the Class
Action Bill under s9(2)(f)(iv) of the Act. | consider that withholding this information is necessary to
maintain the constitutional conventions which protect the confidentiality of advice tendered by Ministers
of the Crown and officials.

| am satisfied that there are no other public interest considerations that render it desirable to make the
information that is withheld available.



You have the right under section 28(3) of the Act to complain to the Ombudsman, about the decision to
withhold some of the information requested.

Yours sincerely

/ / | //l
N Y, /
Il (

yay

Gerard Clark
Manager, Access to Justice and Family Law
Ministry of Justice



AIDE MEMOIRE - CLASS ACTIONS LEGISLATION
30 JULY 2009

Purpose

1

Situation

2.

BackgroungL N //

6.

7.

To inform the Minister of Justice of a legislative proposal, from the Rules Committee, for
a class actions procedure. :

g \ ( \
) )
Recently, the Rules Committee provided the Secretary for\Justlce W|th legls\atlve
proposals to enable class actions proceedings in New Zealand.. At present class\é,ctlons
may not be instituted. - .
) RN

The proposal is in the form of a preliminary draft/G\la&s<Abt ons B{H Wlth a schedule
comprising new rules to be inserted as a new Part Qf/fh? Htgh Cour{Rngi

<\\ \\\ )
The class actions procedure will not create n{ Iiy i rlghts/ Rather the procedure will
provide an avenue for claimants to access th l)stt systemwhén it may not be viable to
institute individual legal proceedings, orth(( \ ‘tfadltlonai Kepresentatlve proceedings.

The principal advantages for class adt\&n ﬂoceed ags\ﬁe \) <

= |mproved access to Justlce f)\ O
< \ /\/
Improved judicial and QQLert’ﬂc ency; C N
7.
Stronger corporate( (eggt?\tlon - st(ang,thenmg the functioning of markets;

/ /
/<//>

An alternatn;e Y%t/dmg mechafn\srﬁto/( '(egal proceedings (including to legal aid).
AN

AN

> \>
‘\

Sin e//ZOOE\ the Rules on)mlttee has been examining legislative proposals for a class
acti rgceduré\ é\§ b-Committee, comprising High Court Judges, representatives of
/th@%s%c or—G;e eTak th NZ Law Society, and the Ministry of Justice, has worked with Dr
Dof athles %? (SpeCIaI Counsel to the Parliamentary Counsel Office). The

ely examined the Australian and UK legislation, and has sought to

imitte !\%
adapt re gz?n atures for the NZ situation.

Coﬁs{«rr tloﬁ papers and draft legislation was released in April 2007, and in October
20Q8 ese drew supportive submissions from:
th}e Z Law Society,

. —the NZ Bar Association,
= the Insurance and Superannuation Registries Ltd,
= the Commerce Commission,
= Grant Cameron Associates,
= the Securities Commission (October 2008),
= the Ministry of Economic Development,
s the Crown Law Office,
= __the Legal Services Agency,
= the Ministry of Consumer Affairs (October 2008).



Comment

8. The proposal raises a number of policy issues. In his letter, the Chairperson of the Rules
Committee, Justice Fogarty, notes:

“Any reform involving class action litigation generally will raise a number of important
policy considerations. These include:

= The availability of a choice of class action (opt-in or opteout) under the Rules. />
/ / A
= Suspension of limitation periods where a class action order 1s made V=~

, \\
_\y‘ ’che partres to e%
proceeding are thereafter bound by the judgment.”, A \\V” >

\ b7
\

, ("
= Alteration of the common law of res judicata thaf only :

Provision for litigation funders with consequ jnaL restrlctlon for c\ass action
purposes of the torts of maintenance and/cha preTty P \j_\_

= Supervision by the High Court of fees- agre&eménts e@te(rectrh}o between lead
plaintiffs, lawyers and litigation fundér \ ‘\ VLR
, \\\// & N\
9. Fortunately, the Rules Committee has developed-a con derable amount of material on
these issues, and this information is avs/a\l b\ﬁ) the inis y, Iri addition, PCO will make
Dr Math|eson QC available as a key@ck \througb\ eklﬁbsequent stages.

- \ v
N
Next Steps \ % )) o, \/\4
> N4 M ¢

10. The Ministry will prepare tot inis }r of Justice, the Attorney-General, and the
Minister for Courts, (gqpit /the Assdciate-Minister of Justice) providing information on
the Rules Commlttee B osal, out a proposed work programme, and seeking an
indication of the r@\ls'cer> ow1 Ieablth reform.

11. Subject to /nfu é?ral agreerﬁen} ’the Ministry will then consult key Government
departments, ine pollcy issues, and prepare a memorandum to the Cabinet
Commitee. o/n\D/omestu%Jé seeking approval for the proposal. [We have already
Worj( ;IBse with ( y of Economic Development, the Securities Commission,

tl’(e/Comm erce ?o mission. The preliminary draft identifies consequential
Jamer glménts ej‘ele«k legislation for these agencies.]
N



(U,-.@‘Q i MINISTRY OF

E-EB JUSTICE

Tahit ¢ gz Tave

10 November 2009

Hon Simon Power, Minister of Justice

Hon Christopher Finlayson, Attorney-General

Hon Georgina te Heuheu, QSO, Minister for Courts
cc: Hon Nathan Guy, Associate Minister of Justice

Class Actions

£ A
Date 10 November File reference | CRT «10\309 (( :>ﬂ\
//‘>\\\: ,\’ N\ , N\ ) :;,,/
. \\ > s
Action Sought TlmhframeIDeadilﬁe
N

Agree that the Ministry prepare a memorandum for the C bm%
Domestic Policy Committee seeking policy approval dp)‘ﬁ'le/

16 NOVQerJ’ 2009
(O

introduction of a Class Actions Bill 2\ < i
Agree the Attorney-General be responsible f /ng th|3/ %iﬁ@bﬁtamber 2009
project, subject to the approval of the Prlme(M and the - \
Cabinet NN A /
AN \\\ \/
<N \\
\L:.) \\
Contacts for telephone dlscussm;wf req d) 7 )\,
/ 7
t/ \ )/ NN \ - Telephone 1st
Name Posi W) Q(\ )) (work) (a/h) contact
Helen Wyn G%@Mana 1\ 7 494 9798 7))
%ubﬁc/Law \\\> '
/) \A& - :
Gerard Clark . <¢> ting Man% 494 9796 0 9(2) ()
N \\/ Accis\to Justice
N{(z)(a}/ AN // lé piaVAdwsor r7C2)(a) C P70 X
\ \<// A“ %ss’to Justice
‘ m??\?f(@)\/ \ “Advisor, Access to| v 7z)ix)
Y% />\\\ fl Justice

$tor

Mlnlstergs/ g/ffl Hto complete

Z?ted\y [ ] Approved [] Overtaken by events
e“fer)réd to:
|:| Seen [ ] Withdrawn

Minister’s office comments

[] Notseen by Minister

CRT-10-09
PO Box 180, Wellington, New Zealand

. Class Actions

Telephone: +64-4 918 8800 Fax: +64-4 918 8820

www.justice.govt.nz’
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Taha o re Tieve

10 November 2009

Hon Simon Power, Minister of Justice

Hon Christopher Finlayson, Attorney-General

Hon Georgina te Heuheu, QSO, Minister for Courts
cc: Hon Nathan Guy, Associate Minister of Justice

Class Actions

Purpose . ;Z T el

e —
1. This paper reports on the provisions of a draft Class Actlons Brll prepared bytﬁe Rules
Committee, and seeks agreement to prepare a mer‘no;randum for/Cabrnet Domestic
Policy Committee seeking policy approval for Iegrslatlcm t6 estabhshe class actions

procedure in New Zealand. SN
' S A~N\\/ N
Background <. <\ \‘\ <; \

2. The Rules Committee is a statutory q es\tabllshed\uﬂder the Judicature Act 1908.

The Committee has responsibility fo Ktr)g procedura\ {ules for the Supreme Court,
the Court of Appeal, the High Court\%qd %e District Qc\\’ts/

3. The Committee compnseS/(g _Chief Jug‘éfe, -th Attorney -General, the Solicitor-

General, the Secretary f and re res“ent’atlves of the judiciary and the legal
profession. (/)/\ %

/‘\ \\ \\

4. The Committee ha{%e@n examln/ﬁ@\('the need for a class actions regime in New
Zealand since 006 rj n3|der| he, ‘best-fit' class actions model for New Zealand,
the Commlttee Bavely ed class action models implemented in overseas
jurlsdrctloneqry:tu Austra\‘ra\{ganada the United States of America and the United
Krngdom N\ <;/ . _

) The” omrr(ttee r ’reased/lescusswn papers, together with draft legislation on a

ré o5 dxcfass tr ns reglme in April 2007 and October 2008. The material was made
étab}e/to g bLé\ hrough the Rules Committee website.
o

Th;e Co gso undertook targeted consultation on its proposal with the New
Zeala ?L\&w ‘Society, the New Zealand Bar Association, members of the legal
prof on, the Ministry of Justice, the Ministry of Economic Development, the

)nerq Commission, the Securities Commission, and the Legal Services Agency.
SU\ sswns received largely supported the proposal.

o

N Qljt)wmg extensive research and feedback from its consultation, the Committee
concluded the class actions model applicable in the Federal Court of Australia as the
most appropriate model for New Zealand. The Bill is therefore largely modelled on the
provisions contained in Part VA of the Federal Court of Australia Act 1976, which took
effect in March 1992.

\l

8. The Committee has now presented the Ministry with a revised legislative package
comprising a draft Class Actions Bill and associated court rules (included in a Schedule
CRT-10-09
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to the Bill) for the Government’s consideration with a view to progression through
Parliament.

Discussion

Class Actions

10.

11.

12.

13.

14.

A class action is a court proceeding that allows the claims of a number of person§
against one or more defendant(s) to be determined in one suit, on iﬁe basis that allthe
claims arise out of same, similar or related circumstances, and glve née/to at I?QSt one‘ g
substantial common issue of law or fact. VAN ))
Class actions do not create new legal nghts they merely proVIde an av fuve for
claimants to access the justice system when it may be,flnanCIally untenable for them to
mstltute legal proceedings on an individual basis. < <> ~

x LY \ : \

Access to justice for claimants is the primary dbfe/ e of clas(s ac’u(?ns Class action
proceedings provide a real remedy where, althot h any éopfe are affected and the
total amount at issue is significant, each pafsoﬁ’ loss Ls s/mall\and not economically
viable to recover in individual actions. \\\/ A~ D
Class actions promote greater effi m%q\s \Of court<and\ EdlClal resources by merging
numerous claims against one or fendam(s\(ﬁto single proceeding, enabling
determination of issues of Iaw of- (ct gh aﬁsmg\teg}ﬂdgment

It is also more efficient )@f a\de?féndazt bcﬁ\ﬁ\m terms of time and costs saving, to

defend one single clalmb/ ht'by all lh ts rather than defend multiple individual
/9

claims on the same {ssga ( & % N\

Class actions als \servr-'i gn lrgportam\deterrence objective. The fact that a proceeding
might be brough aggr@ e\éfgroup acts as a constraint on unlawful conduct.

Draft Class ActlohB‘Jl/ 2 Key Featt&@

15.

16.

17

CRT-10-09

Tha wnlja?low mukipl \&Imgants to institute a single proceeding against one or more
defe 51)(8) on(the\ that all the claims arise out of the same, similar or related
an

pféq\m cesAand\Q )ie rise to at least one substantial common issue of law or fact.
N W “\>

\Wn?e Bill r stgiétsaass action proceedings to the High Court. Proceedings that could be

lnstltu efdi@ 3 “class action could include investor and shareholder litigation, actions
aga t{h;é Crown and local government authorities, and product liability actions.

Th\e\léy features of the Bill are:

\ \cu)/Scope of class actions - Seven or more claimants will be able to institute a class
action against one or more defendant(s), if all the claims arise out of same, similar
or related circumstances, and give rise to at least one substantial common issue of
law or fact. The Court will have discretion to allow a class action where there are
less than seven members, if it considers it just to do so.

e Procedure for instituting class actions - The Court will be able to order that class
actions be instituted either as an opt-in or an opt-out action:

Class Actions
2



o Opt-in: Where a person, who is eligible to be a member of the class must
positively opt-in to the proceedings.

o Opt-out: Where a person who is eligible to be a member of the class is
considered to be part of it, unless he or she actively opts-out of the proceeding.
No opt-out class action may be ordered if good notice to class members cannot
be given or if the order would unfairly prejudice class members

e Judicial control of proceedings — The Bill proposes that Courts have greater judici al
control over fee and funding agreements, regulation of/ /Cﬂnduct of €ourt.
proceedings, and the application of any remedy of damages When the /Case. is™
subject to a class action. This is to ensure the efficient and e(peedy dlsposaT of the
proceedings and to protect class members’ entltlement§

\ \

\\7,}

e Restriction of the defence of maintenance and. champen‘y Mamtena\nce and
champerty involve providing financial assistance Qfg)}) htlgatlon in which the funder
has no personal interest, in return for a share fan eventu l r:etum\ The restriction
is to prevent an abuse of Court process b{g 1b1ﬁng rup,u\lous third parties
from encouraging and interfering in {ga ﬂn )n wh| Lkthey have no personal

interest, for profit. The Bill proposes. rict man{enanCe and champerty to
enable litigation funding compamest d\class a tIQnS O

e Provisions’ affecting the Comry er C\mmISSIé @fhe Securities Commission -
the Bill proposes amending vanb tatutes{ %mg the Commerce Commission

and the Securities Comrryssmn to enableiﬁas vodies to apply to be a lead plaintiff
in a class action. > \ < \J

. N Q)

<2
18.  The Ministry has be(errjﬁvolved in. Tk\e development of the class actions proposal as a
member of the \]as},“ "Actions- Sﬂb\éommlttee along with representatives of the

judiciary, thele <pr/feSS|Qn \t\he Parliamentary Counsel Office, and the Crown Law
Office. . < N f/ \>
\/ /

Ministry comment </)

19. As a eprese)n(atlve o%the Bub-Committee, the Ministry has also led consultation with

the'} plstry /of Ecohomnic Development the Securities Commission, and the Commerce
th\nfus on on/the\)\rgfpésals

\'l/’he Mlnlst p rfs the proposal to introduce a class actions regime in New Zealand
for the %sﬁ utlined in paragraphs 9 — 14 (above). However, the following policy
lssue )H\ d to be clarlfled

o< (T@e avallablllty of a ch0|ce of class action (opt-in or opt-out) under the Rules;

(( o >\1’he suspension of limitation periods where a class action order is made;
: The alteration of the common law of res judicata that only the parties to a
proceeding are thereafter bound by the judgment;

o Provision for litigation funders with consequential restriction for class action
purposes of the torts of maintenance and champerty;

CRT-10-09
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21.

o Supervision by the High Court of fees agreements entered into between lead
plaintiffs, lawyers and litigation funders.

Officials will examine these issues in detail in the memorandum to Cabinet Domestic
Policy Committee.

Lead Minister

22.

23.

24.

No Minister currently has responsibility for the class actions Ieglslathn The Ieglslatlon
fits well with the role of the Attorney-General for the same re;{gons the Attomey-,
General is made a member of the Rules Committee. O\ \_\ LA g 7 A
We recommend Ministers agree the Attorney-General’, be \responSl le- orftflle
memorandum to Cabinet Domestic Policy Committee, arm\sklbjéct to the approval of

the Prime Minister and the Cabinet, be responsible for the classectlons\leglslé

The Ministry will prepare a draft memorandum forj{he At{orr(ey GeneréIs cdnSIderatlon
( /) \\/ (
N ’)

Next Steps ‘ - \<

25..

26.

27.

28.

<9

O

/

< \ L )
The first step in considering the Rules C \;e)s prgpb/sal\l§ to seek policy approval

for a class actions procedure to be i . We pr eihat the Ministry prepare a
memorandum for the Cabinet D j:’ohcy Qom ittee. This memorandum will
examine the Rules Committee pro l i deta||< \\\>

In preparing the memorancltfm Wl|| co Wrelevant government agencies on

the proposal, including e Prime Minister and Cabinet, the
Parliamentary Counsel hé Mlnl ;j conomic Development, the Treasury, the
Crown Law Office, t rce n and the Securities Commission.

The memorand m to Dory eéq P&gahcy Committee will seek final approval for the
Class Action Thdlng ass ted Court Rules in a schedule) to be included in the
Govemmeﬂé&% slative probr\ﬁ

The m Ynorandum WIII<qi§o ek agreement for formal drafting instructions to be |ssued
for/t e; rat|o f _a\Bill, consistent with Cabinet’'s policy decisions. The Rules
Cor{rm’;e draﬂ;Q \sglkely to form the basis of the drafting instructions.

\ ‘\

CRT-10-09
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Recommendations

29. It is recommended that Ministers:

1.

Helen Wyn

General Manager

Public Law Group «; @\\\}/
NS N

Note the Rules Committee has presented the Ministry with
a draft Class Actions Bill and associated court rules for
Government consideration and implementation

Agree that the Attorney-General be responsible for the YES[NO

class actions project, subject to the approval of the ane / !
Minister and Cabinet; N (

\\’> N\ \\ \\ .
Agree that the Ministry prepare a memoran{um\ tB YESI 5
Domestic Policy Committee seeking policy approval- for the> \
introduction of class actions in New Zealand; N\ \\
/’() ) ¢ k ::
NS
< //‘ x\) N
/—~;\///” < O
//' %% N4 ) O\
\\&\‘ ) ' // < N\
\\,\X\\ L / \\\ - \\\
A >
A <’3\\' !
/‘\ \, < \
DM
NS

> P

Hon Simén \//> Hon Christopher Finlayson
Mmls@ ;gelce « Attorney-General
Date ( Date:

APPROVE /égEN / NOT AGREED

&

Hon Georgina te Heuheu, QSO
Minister for Courts

Date:

CRT-10-09

Class Actions
5



