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Types of Evidence

INTRODUCTION

In any court hearing there are two related functions - determining the Ve
particular facts of this case, and applying the relevant law to the fa?@pf’ this //\<\

case. /\V// / P(

Evidence assists in the process of determining the partzcula”r%‘c@ﬁthe case \ \,
by witnesses both teliing of those facts and providing d@menMnd other\
similar physical items which contribute to those facss \/(

\~.

THE THEORY OF THE CASE 4/? \C /?"\\\‘>

In examining the investigation process%wt«b Co\mes esse T\ter develop a
theory of the case, before the court )ﬁﬂ A thegry of the case is your
position and approach to all the unﬁé and dls(;émted idence which will -
be given to the Court. S \X\J ¢ /\/
" \b

All the undisputed facts, ogeﬂ@‘r W ith ‘--‘;J‘J’R\\F h of the disputed facts
should be interpreted to /c/geaie a Iogica Afgheg ve)posstron far the hearing. At
the conclusion of the* freaﬁn;g, the,aim ds~fo have the more plausibie

explanation than th'éV ;ﬂef@g@é g \E)f Jwhat really happened” for the
Judge. P \// /\ N /

The theory (@f\thejzaé/é is devaicp
\rév ewsng <N\ mgredsemg of the presecution,

O / analy ing /hpw you intend to prove each of these required
\\ mg“\rediﬂn‘ts/thrcugh available witnesses and exhibits,

g N

//\‘ \\//> /\

O L /) > \at\alysmg the disputed evidence (if known) and anticipate the
AN N L 4 /Wrtnesses and exhibits which will be available for the defence,
\) ) \ N \/

/(/» ) researching any evidentiary problems that may arise with Legal
- \ ( Services.

/f?\\\/ e}  reviewing all advisable evidence for both yourself and defence

LG /]> for sach ingredient of the offence to determine the greatest
NI weaknesses in each side.

Thrs will give a realistic picture of the chance of success and will highlight any
avidentiary problems,
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BURDEN OF PROOF

It Is up to the prosecution to prove the case against the defendant. It is for
this reason that the defendant may choose not give evidence in any trial,
because it is not up to the defendant to answer a case, but for the
prosecution to prove it to the required standard (see belows,

S
/\7
Therefore, the prosecution must bring evidence which is Iega[l{{éd)njssibie ,&g
sufficient to prove beyond a reasonable doubt the essential ingredients of the/~ Y
offence charged. This may be of spoken evidence a;tdéoy p\c‘uﬁ}an;a\;»y\\“\xj

evidence. / 8 s ' \ \\T?;O
N /\\> ~ (Q\ \>
STANDARD OF PROOF O~ D

; e \\\/ g\? RN
It is up to the prosecution not only to prove;/thé/}casv agaim;t/(fﬁe\ defendant
but to prove the case "beyond reasonable delbl" T\h\?s “d&thé criminal
standard of proof and what s meant whgﬁ@fﬁg}g i thg)t/ag} aceused person is
presumed to be innacent. If proof t@'\“a\\\c@n’al staridard i avaiiable of the
accused's guilt, the presumption of iﬁ'@&m is oveftu(hed.
QNN N

The standard required has bee‘i{fst\a‘tgﬁ 3s f{)l[@\\f\éﬁ%b\/
\\:;‘/ f‘\,\\ \\\\\,
“It need not reac’éaxﬁfcainty, tx{t()t st carry a high degree of
probability.  Pp \f\bayohd a2 reasonable’ doubt does not mean proof
beyond the shadow of a dc&LﬁJt.\\)TWe law would fail to protect the
community I it Sdmitte /fg}c}:c@zossibitéties to deflect the course of
justice. ~vjié\ 2videnes \§§50 strong against @ man as to leave only a
reme{«fé@:}_gjﬁérf?ty jn-his Favour, which can be dismissed with the
sentence;~...of coUrsaitis possible but not in the least probable” the
<€@%>is\timved beyond réasonable doubt, but nothing short of that will
e

\‘ \\\/
/ \E;\\ / Miller v Minister of Pensions
OGN [1947] 2 ALLER 372,
/(J /\\ \>

,Q )@competent witness Is one who does not suffer from a legal disability in
\\:///' giving evidence. While there are some categories of incompetent witnesses,
such as a defendant called by the prosecution, it is a question of fact whether
others are incompetent. For example, a child is competent if they understand
the meaning of truth telling, and similar rules apply to mentally deficient
persons. Whether or not a witness is competent is ultimately a question for
the Judge, but the question must be raised well before the hearing if there
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are witnesses whose competency is in doubt. Discussion with your jocal Legal
Services solicitor would be helpful,

Compellable witnesses are those who are able to be summornsed to give
evidence against the other party. There are few who are not compellable, but
the important exceptions are listed bejow.

by the prosecution, but may chose to give avider
Thus, the defendant s a competent, but m
witness. If they give svidence, they are a\&h g aiiawed‘@
refuse questions on cross examination e@
incriminate themsealves,
Oy
b} The defendant's spouse - the/)/% m\kiﬁvrrfee{ /sgﬁcgus@of the

a) The defendant - the defandant is not able to be\%%?{ orwsam

defendant is in the same positicl as” the c:i mdan?/ Theyde

lves ) f“P N>
pell D\e—:ﬂ \/f

r\f*?’ thﬂ answer \MH/\ 2

not have to give evidence, /i m\‘*\i:hmy Wg carw only .give

evidence for the defence/a%\@ugt ans q sstions. Again
the witness will be cmmﬁ \b/‘ r*ot(c@ fﬂ:}%m

Interestingly, chi E&f VEhe Q%a?awd@ arzd e defendant’s
spouse are both o x{i‘f@’#’:ﬂ; al C:«\?S@ ¢llable witnesses against

the de‘?ﬂmgm\\ 6
| 7
<) Banic ;@/ﬁ’“ﬂﬁﬁm/ thmrﬁ Mﬁe s;j\eraf rules about evidence given by
ban res It Jgnmma(/m their evidence to be given by
Wi eﬁ? \e(s, anes of bank accounts provided. Only if
(ﬁhe\r’eﬂsg/a Cog{\@rdeb would a bank officer be needed to give
\‘a)v d\e;nce ss-azoncession for the banking industry to save
umﬂ 0\@ rs and to protect them and their customers
/f”rom j,he sncan\wemmﬂca of producing the originals of their books.
"E’huS\theQ k;ave a limited compellability.

//;;\}\% i/\\: N

@E@mwchmﬂﬁ: privilege - if there is any communication
/ O b / ﬁweﬂr* client and soliciter, then that ccr}jmunuatmn is
C/Erwiegem Thus, any correspondence or similar material

etween selicitor and client cannot be used as evidence against

@ ~» @ defendant. The solicitor can be called by the defendant, in

;’»" . which case the privilege must necessarily be waived by the
_ ~ defendant

(N . |

‘\\J) J e) Other relationships - communications between defendant and
N others with whom he has a spedal relationship may also be

privileged - priest or pastor, doctor, counsalor ane othﬂrc While
these people can give evidence, they can only do so if the
privilege is waived by the defendant, Please check with your
Legal Services Solicitor if there is any doubt over the availability
or usefulness of a withess.
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EXHIBITS

Every exhibit must meet three basic requirements before it can be admitted in
evidence, These are:

1. The quaiifying witness must be competent. e
This is uniikely to cause too much difficulty provudw{g /that the (/\\
appropriate witness is available. The withass will Ord;aarMﬁa@% s v
hand knowledge of the exhibit, because he or she v\gr*rL ﬁav%;&fawoy\sy\
seen it or know the underlying facts. ? NS S /V

\

2. The exhibit must be relevant N >
Relevance can usually be estabiished by ;‘efeﬁ%ny Ce to the | s\u@&zwsea
or the ingredients of the offence, s \\ >

3. The exthibit must be authentic \\/
Authentication invoives estabhit h)a the \it |Q') fact what it
purports to be. For example, th e”nefzt q‘\waw form must be the
actual form, and not a COpYs. \I%\:Tn:rs alsp-be pm)aea (or admitted) that
the defendant was the Qer\omwh«é sngped\%k\\e\do\:ument

P '_'/ \\\\‘/
N 7 L\ O
s j N
AN —
SOANY Y
NV /\ \ \\ |

/—\\ < /\\ Y€
@7 @
o Q\\://
AN
s
N
NS
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TEST

1. Why is it necessary to develop a theory of the case?

2. What is the criminal standard of proof, and what does this mean in

"
relation to a benefit fraud case? . // <
-~ \/\
| o , L&D =N
3. When can the following give evidence?: “>\ V/ / e
- the defendant PNZ2N % \\\:\}//
- the wife of a defendant d { O ‘\“ >
~ the 18 vear old child of the defendant v \s \ \/(\

N
- the defendant’s iawyer o ~ 0N
- the defendant’s priest who received a ccyfés@iﬁi@ his cgaf%\s?%na?
/ . \> 4 ﬁ\\l\\\
/\M// > N ' J)
/’?‘iﬁ\é‘/ pe \\\“
<\\ /} . ;‘ ) </ /\\l‘ o

NP\
<O > =/ ¢ ~ (\“\\/\
T /

A5902697 S




Q

MGODULE 4: EVIDENCE
Unit E1: TYPES OF EVIDENCE

ANSWERS

1. Why is it necessary to develop a theorv of the case?

It is necessary so that all the avidence can be examined in ref@rence to /
all the ingredients of the offence and any strengths and wea’l{/zses can ™

A ,_)

be highlighted or explained. /

2. What is the criminal standard of proof, ap@%h@t %ﬁ@&g @msw\/

mean in reiation to a benafit fraud case? \ {

The criminal standard of proof is “beycna{d/}easonable d/i}‘\‘{hzs
means that in a benefit fraud case thereis Hoge?é !stscﬁ;»?pl stion for
the defendant to show why the mgxgd/ Ats, “of tpgxoffence do not
amount to fraud. Any possibilities J/hﬂ 't sig %\g;ms/ he didn’t
understand English and the like - Hi\h;nje byex:(/ex and reasons
shown why these cannot a;apl \ e@uest{oh -an B\amwe{ statement,
and other witness’ statemer&s \Y ~0 AN\ Ay {J

RN
3. When can the f@iinwmmguéﬁewg&e, e ‘35}}/
- the defendant N i Q/O VY
- the wife of 2 sf&mi LT
- the 18 year ol¢ \hﬁ of tife’tie\fen@an%
- the defemian /Eﬁwye/r )
- the def@nﬁa\w’s gm /wﬁﬁ received a confession in his
z:unfe(ssmnaﬁ/ /o \\\\/
W “\\ :
a)  Oniy.th efendarﬁx}w\gsv evidence for himself - he cannot be called
th fosecution, "

/\\\

; N
W\W wife of i:he\défendant cannot be calied by the prosecution, though a

( />dﬂ fagto sp@zse’ can be called by the prosecution. Only the defendant

< 0 LN \.an/eg ﬁhrsVWitness

</\ N

”T\Qe\ehﬂéi can be called by the prosecution.

N

&E{y\ The soiicitor and priest can be called to give evidence by the prosecution

//\\\

\S)

» “Ubut do not have to give any evidence against the defendant uniess the
g defendant waives privilege. This is unlikely.
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Unit E2: RULES OF EVIDENCE
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Rules of Evidence

INTRODUCTION
/0
N
The law of evidence is a set of rules and principles which determ\méa/ \/> /-‘;D \)
¥ \\“ g

e what facts may and what may not be proved in particfa (\\\
¢ what sort of evidence must be given of a fact Whlch/ ybcéproved ‘
« in what manner the evidence must be produced to pro =% fact /\\ \ )

An investigator must apply these rules when de % sther fag maéts
the evidential sufficiency standards to determin ot prosefcutrom sction
Is appropriate. K /l\)e <\ \

//\\ N

FUNDAMENTAL PRINCI PLE&\\// &5

=57

The Evidence Act has funda me;ua %{?‘kﬂ es wmci;] §&\ /seﬁ out below: -
\, M ( \\\
Relevance (section D N~ o~ 1\\;

All 'refevant’ evidence | Is dmrss:ble unies‘s*ﬂi&‘&mnnce Act 2006, or some
other Act says it is ngbﬁﬁ s \)bie (” /ﬂ\\ o

Ll
"Relevant’ meang dff’as ten@{ /y?to Prove or disprove anything that is of
consequence.to ‘tw‘%ef}ﬂ,ﬂge or }@\n\\;nakmg a decision,
\\5 /\/ \ \ -/

N

The g\éf{ r e;mius:o section 8)

ome g ﬂ[: exclusion rules that determines whether some

( {{1 must/be\e ded if it fails the test in this section. The test is a

\’éhat’ the
\/;Qt?he casea
AN )

\\/

@%eis 2en the probative value of the evidence and the risk
wtf either be unfairly prejudicial or neediessly profong

atzah?@
aative value means how healpful the evidence is to the judge in making a
cision,

Prejudicial

When is evidence unfairly prejudicial? Almost all evidence that is oresented in
court s prejudicial. If it is not prejudicial there is no point producing it. The
isstie is when the prejudice becomes unfair. It is not possible to be definitive
about when the prejudice is fair or unfatr, That will depend on the case and
the nature of the evidence,

AS902700 2
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An example is a client who has previously been convicted of credit card fraud.
That conviction is relevant because it shows the client is capable of dishonest
behaviour. However it would be considered unfairly prejudicial because it
would significantly affect the judge's perception of the client while having
nothing fo do with the case.

p <
Prolong /2/\ /‘/\ .
Evidence will needlessly prolong the case if it will open up an igsue that wil VRN
take up a significant amount of hearing time, while bq \/ argnlai \\\\j\;
assistance to the judge in making a decision. \ o
/ Y W,

If the judge thinks that the probative value wili be Qutwelghéd by either the
unfal prejudice or the risk that the case will be g@ﬁd %iy prolent \\‘t@eﬂ
f—*-\ i

the evidence must be excluded. SN TN
e /{/\/\ SV /& \\

Y.
~ NN /
SPECIFIC RULES AN \// AN
\ \/ J \
(‘ -
Opinions (sections 23-26) ~ \“;\ N \ v -
Witnesses are generally only &ﬁi@w\ea\ to say/whét \f saw, heard or did.
They are not allowed to siate themopmmns \
\ .‘- *-\
However there are twea«ex&gtl ns to %h{s\nﬁe A witness is allowed to state
their opinion if it s ?s\awf for them ’EO 0 that in order for the judge to
understand what/the Nness saw /:ar‘dr{) perceived.

As an examgfie\a Wrtn/ess to\é\‘cr(afﬁf: accident is allowed to say what speed
they tho ht\ was tra ‘f\hﬁgﬁ)’f’hls fs an opinion, However it is necassary
to stat, g? OWIGQ if tne&ﬁq”ge’ is to understand what the witness saw.

Fﬁf\\the e reasba,\a/w:tness who has met two peopie is allowed to say
mth\/fﬁey thoué;»httixey were a couple,
< O

% sncpgzi;e)(\c%pfson Is an expert withess {for example an accountant) is ‘

low;dgta gr&é an opinion so long as the opinion is within the expert’s field of
9& \_/ :

ak\g herefore important that evidence collected from a withess during an
7

\\//

es‘gigatssn focuses on the facts that the witness can provide in the first
n;tance This would inciude but is not fimited to: -

« When they met the person

¢« How they met

= How long thay have known them

¢ What they saw

¢ How many times they interacted with the person

= What the suspects did

AL9G2700 3
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Once you have established the facts your witness may offer an opinion about
what they thought of the situation. It is pertinent to point out that many
people make assumptions with the facts, it is therefore extremely important
that your evidence collecting starts with collacting facts before opinions.

Defendant's stafements (sections 27-30)

The general rule is that a statement made by a defendant is 89?!55&3}&% as <\
NN
A

avidence in the proceeding. O

—

/f
A statement that has been unfairly obtained may be held e\mzss;ble \\v J
The Ministry’s standard caution has been designed to bii gatzons\bfh >
fairness.

/\\\“ \j_\x
Examples of when a statement may not be a}jm{ssi %gene /ajﬁiud rom
acts of unfairness or unlawfulness.  Examgiés. of ‘this cquiﬁ\nc the
incorrect use or administration of the cau/tzo.nog /a 3 dure’ \ \J/

Howevar, the statement is not admméib\agémst an?\éo\?endant in the
proceeding. That means in a relatiot 5@ > P secuttc?gm here both him and her
have been charged {and even if §buﬂ‘z&ve charged therm Jazntiy or as parties
to each others’ offending), h[&ésqtément is {Qm}mbjé against him only, and
her statement is admzsszble agau’\zstnér s} isr >\,

//\\

Previous cenczsiﬂvmﬁ\s{a*f me %s\(s&:}ian 25)

A previous statemé \e by \v\\ut@s;s that is consistent with what the
witness says in /C@fi r@/%

That is wh \a\wi%ﬁe/s mf{:@%&t\dises not produce the statement they gave

during ;ﬁe angg‘trgatzon(\*{@\ﬁéﬁe to simply tell their story without referring
back {oae@f@}nstatements\m Y made.

T o Why n'"" ow/ Il an ex partner as a witness he can not produce his
ment apfghcamn showing his address, or his finance applications
s ;ng hi&ae@r SS.
L\\\ \

™~
<> Howa\(@{\wlous statements can become admissible in two situations:
/ N
irst-is where in the courtroom, the witness can not remember something
/}ﬁ he information is contained in the previous statement).

i & \we second is where the withess is cross examined by defence counsel and
\\J/ their truthfuiness or accuracy is challenged (and the challenge is based on a
previous inconsistent statement or a claim of recent invention,

A5902700 4
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Veracity (sections 36-39)
Veracity refers to the witness's honesty,

The prosecution is permitted to produce evidence as to the defendant's

veracity in limited circumstances. First, the evidance must be substantially 2
helpful. If that requirement is satisfied, the evidence miay be produced if the (A0
defendant has offered evidence of thﬂzr own veracity, or if the défépte has //'3
challenged the veracity of 2 prosecution witness by referrmg\ )f‘ac /that areh | \/ j
not connected to the case. \/ < \\

For any other witness, evidence may be produced abaut%bveraczm\as torﬂg
as the evidence is substant;a!ly helpful.

Propensity (sections 40-43) /f\ \ ? /><\\,

Propensity evidence is evidence that a- ga@e habltua@ s in a certain
way or has a certein state of mmd&B th/e Evidence Et 2006 this was
known as “similar fact” evndence{gq@ pm’ductz;an of%pensxty evidence in
benefit fraud cases is so unusuaL \t\th’e prapen‘s@cy\ktﬁies do not need to be
taught in this module. You just “rehéf}zﬁ be aware: f>*°h'= ruie and know where

to find the rules if you ne hem O L\\,
< N ?

\ Jf ST
,ﬁ/\%y/ \\\,//
HEARSAY é@as\(sa@ NS 16-22)

O A
The h sélg/i'tﬁe (sér g\f”?)
Hears }i 2%\) D

ﬁ asse;‘hsn \%
ade. oy: s\omebacty who is not a witness
/{/’f\.h N /ﬁ/ hat @ffeﬁed in evidence to prove the truth of its contents
\\)/\5 ‘c o
o ; e\ﬁa\txemdence that is hearsay Is not admissibie.
e

e d>ef;mtion of “hearsay statement” and “statement” in section 4.

& N
/ﬁ ssertion
C 1 An “assertion” can be defined as a statement that something is true.
\ /
S

Section 4 clarifies that an assertion can be spoken, in writing, or non-verbal
conduct such as a nod of the head.

Se, you need to distinguish between statements that are assertions and
statements that are not.

A5902700 5
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An example could be derived by imagining that vou are at a party. The host
introduces you to a man and says “this is Richard”. The host is assarting that
the man’s name is Richard because he is saying this is his name.

Now imagine you are observing the host, who is not talking to you at all. You
see the man come up to the host, who says “hi Richard”. In this mstance the

host is not asserting that the man's name is Richard, he is just g setitg him. /f</\
_ _ NN
Somebody who is not a withess <\) (\3 Ao
This part of the definition is self explanatory. / N > ) <“>;l>
kS
\\/)

In a prosecution the defence has the option of caiéqu\np\evzcivenc aﬁ,\qr
only calling the defendant as a witness. If the prosecy iﬂQﬂ is o &’
person who has made a helpful statement, th /at\ atememtf is Ip\daﬂger of
being inadmissible,

/\\ V4 (ﬂ
This rule would occur if a witness gave amﬁe trgamr ment but would

not or did not appear to give evidents; ~§>‘~h investngat; able to
introduce or present ‘the hnlpful é‘@@m&nﬁ (.:iura z:f hé earmg

Offered in evidence to prsve\ﬁue/‘trutf —G‘N\\E\Sﬁféﬁts
This is about the reason/v@\k\ave for of ﬁp/% “statement as evidence.

Imagine in your mvesﬁga’t n/ c;/ha\(e a partner who has told his empioyer
that he lives at ?/;a'tam addres \sﬁaépans to be the same address that
the mother of his ;hrbd}en hassu;a ied to Work and Income. You want the
statement ti ner chhnéx \pioyer to go in as evidence, Why?
Because bave that r\ass‘to his employer then it must be true that he
lived thersy Are you oﬁ%‘hat statement in evidence to prove the truth of
its com: é; Yes yau are.
\\
e dﬁow mégme yom\ire liing the landiord as a withess. The landlord says he
/.r\\ to thé\husban about rent arrears and the husband promised him they
g utd paff%B {)W the end of the week. Are you offering the husband's
% pro @ey ):ience to prove the truth of its contents? No. You do not care if
&eﬁmg to pay $300 by the end of the week or not. What you care
f‘lc at the hushand was speaking to the landlord about the rent for the
/ sz at all, and that the husband was prasenting as taking joint
s;espons:bmty for payment,
fa\
‘\\:// 50 as previously stated ‘hearsay evidence’ is generally not admissibie.
However, there are some general exceptions to the *hearsay rule’.

«§
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The general exception fo the hearsay ruie (section 18)

riearsay evidence, despite section 17, is only admissible if the following
factors are present:

that the statement is refiable (i.e. the statement looks believab; N
? N
and &')\\\/ | \_ )A)
NV N
AENS T
(b) either N4 N Y
. > N
(i) the maker of the statement is unavaﬂaigié;?sa witnass < \§;>
or SO NS
(i} the judge considers that undue ex@ @w\de!ay wouid be caused
if the maker of the statement Ed to/bg\a\Wﬂ;n 5
Statement looks believable \\/ ;\

\ /\\ \ \/ /“\/
Witness is unavailabie <\ \ (

Someaone is only “unavaiiable” ﬁ‘\ih@‘zf/heet the&iéﬁﬁhon of that word in
section 16, / o %\ \;

A person is “unavailable? {m@\‘ they a[e
\\)

(a) Dead, or e//
(b) Outside New Z Hfaﬁﬁ and E’Q!S noM,easonabEy practicable for them to
be a wrtm’eg“ ,_\
(c) Unf;t/due\to,ih/élr age ﬁé;sﬁ;ﬁ condition or mental condition (medica
eviderice vggaid Yea )
{d Mj:?abie & be identi @ed@r found (evidence of reasonable efforts would
Qﬁ{;qy\ired)
A&Nht;iegaﬂy f{aﬁq;;&abie as a witness (very unusual)
T
R

N /‘\>
\@Q busméﬁg fecord exception fo the hearsay rule (section

[

V\ “B ?@SS\EE{:/érd” is defined very widely in section 16.

{

N

/g\ gsznmss” is any business, profession, trade, manufacture, occupation, or
calli

N

A . and includes the activities of any department of State, lacal authority,

\ )abllc body, body corporate, organization or society,

/
~/ A “business record” is a document made in the course of a business from

information supplied by a person who had or who may be reasonably
supposed to have had personal knowledge of the matters dealt with.

Business records are full of hearsay evidence. For example, a power
company’s diary notes can contain pages and pages of notes made of
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telephone contact with the customer. The notes will have been made by
numerous staff members, If the hearsay rule applied to such records that
would mean each staff member would have to be called as a withess, The
business record exception effectively means that one staff member of the
power company can give evidence of all of the notes,

However it is important to recognise what the business records 8XC}2§’CIO"I can (//‘\\/
achieve and what it can't. it is dasigned to erabile business recor@s@o}b //Z> .
produced without needing to bring numerous witnessed to cou /H [
probably have no recoliection of the records that they made /fo\Q\\O}\/ PN
designed to take evidence that was originally inadmissib /e/ ﬁar ex\ampte \ Ry
because it was prejudicial, or an opinion, or hearsay) arid to. make it~ \
admissible simply because it is preserved in a buslne/s‘s\recorﬁ‘“ f\\\

\V\
To fllustrate, take the earlier example of the p er\wgg has tci@‘\m
employer that he lives at a certain address. 13‘? yer brag the parmer
to fili out a form with his personal deta:!s/;?\fsta @fnployer

(staff member A) has then entered th@a\i@taﬁ onto é@é\g@) er's
computer system. o 0 N
<\ X““-/ A \ /\,
If the original form has not beepi- stgtmyéd g@uid\ bé@roduced in evidence?
This question is answered by cnec:gmg the ﬂerm @ of hearsay:
e Is the statement a ﬂséertxon? Ye ;t\he\partﬂer is saying “my address
is biah blah” /\, N\
s Is the statem cﬁa by $0m\e\sﬁdy who is not a withess? This
depends on“Sh\e\ ;sumé the partner is not a witness.
« Isthe statemeht ffer;ad\ idence to prove the truth of its contents?
Yes, «ﬁ're\putpﬁ/se of- p@uwg it would be to have the judge believe
t*fhe/gax\ftner nsi\n dlive at blah blah address
Alt the r@aulrements of hez}rsax? are met, therefore the original form would be

madm!sa&/) N

(/tshetgngmm for Em\ha&{@en destroyed, logically should the computer nots be

P ¢ be oddf;@/ in evidence? Clearly it would make no sense for the
/\ A\c:@mputg?“nb \to»be admissible when the original form was not.
T e

af‘\nﬁ/aqme that the original form would have been admissible for some
ré{smh “perheps because the defence has made it clear that the parther will
>called as a defence witness, But staff member A, who made the computer
@ote, has left. The hearsay rule would mean that & current staff member
“{staff member B) couid not produce the note. The business record exception
- would allow staff member B to produce the note. That is the purpose of the
business record exception,

Section 18 says that hearsay statements contained in business records are
admissible in three situations:
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{(a) the person who supplied the information is “unavailable” {see the
definition of “unavailable” in section 16)

(b) the judge considers that no useful purpose would be served by requiring
that person to be a witness

(¢) the judge considers that undue expense or delay would be caused by

requiring that person to be a witness R /2
s AN
NZZER
Hearsay notices {section 22) /\">‘s. N W Ji\)

In a criminal case, if any party wishes to produce hearsay/s&\?hié/?ce {and t@\; N
Miristry often does), then that party must serve on theéﬂﬁ:q\pi&a\rﬁes a form 7/5
notice stating what hearsay evidence will be produced; and itis \ v
adrnissible, - )

< A0 . \“::i\/
- /O >\\§\> /| \; r\\\\>
The notice must state (depending on which exc}e/ o appikg_s\):\ NG )/)
The intention to offer the hearsay /sjgté\mﬁ&gt/m evidence ~—
The name of the maker of the statement if know,ﬂ\\ 0
The contents of the statemegt74®a\\d&/oraiIy;j"j\;\\\ 5
The circumstances reiating;:tQ\t\B‘e;j‘ﬁéeftemgﬂt\p\(c@iéii‘ig reasonable

® & ¢ @

assurance it is refiable ~ )\ AN
Why the document Is 2 businéss recnﬁi\\\\\\:;\)
T YRS
¢ Why the person is.uhavailable as { the:
iid be
N

L]

o Why undue expehss on delay wou taused if the person had o be
: N e .
a withess /(/43 N N 7

. S LA |

> N

Presently it is tﬁeﬁgﬁ}ﬁn@iii o‘f{égzﬂ‘é&wices to prepare hearsay naotices,
however, tbe\r@l'eygfjt)soiigitgf '\@ﬁan’c on the investigator to provide the
information‘\(ég/t“ﬁged. A<\ =

T \// /\\\ \\\/(/
A LT
(O o ;t@@aj{%é/ witnesses
RN Th%/\?‘rxf‘g\istgﬂ s to check what charges have been laid, and the wording of
e )Cb\ ge, fo ensure that you are progucing evidence for everything vou

@e%te ;ﬁrove.
? .

-0 Externat Witnesses

( Q \ Al people who have made statements that fend to prove vour case need to

o=/ be calied as witnesses, Their earlier statements are not able to be produced
by the investigator (because of the hearsay rule).
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Internal Withesses

In many cases a client may have interacted with numerous Work and Income
staff members. 1t is not always necessary to cali avery parson they have had
interaction with.

The evidence to be produced by the Ministry can sometimes be given by one e

or two witnesses, depending on the nature of the evidence, o : -\

/

In most cases all of the Ministry evidence might be glven\ %‘9/5 case/f (\
manager. Some exceptions to this would apply - WOV e \{/
e If the investigator was recently a case manager /’fliéﬂb/@ mvestiga\m Ny

may be able to give all the Ministry evidence. < o
¢ If the records show a particutarly !mpoﬁamihteraction t@e@q the

client and particular case manager(s), t /eﬁ @isxa}:lvesa /e\t caft-those
case manager(s) as well,
e If some evidence is specialist in natﬁr h as: datey matching

process, you will need to call a p SO Wh ? - aFea,
¢ If the evidence refates to a parﬁfcu?? d specis ece of work, such
as the results of a phone ca”fizg rsh the p rsgm o did the search
will need to be called. O\
<\\\ f\\\\\\;

At ail times ask yourseif_ wheth@t/ youpwkq s>wul be able to answer
questions about the ev eme\they are(g ;:?g possible, call the person(s)
who actually dealt wzt%“*g\a:bmrts aﬁfaw&\ doubt, seek legal advice.

Evidence from f;"mﬁra (/\ pam@%> ngs\jﬁéls power companies and so on can
hopefully all bet pi?r}ted by/@e\wmess from each institution.

Admis o%\b)ﬁcan e@imn 9

The j@dﬁ&g/édmit an\/éy nee that all the parties agree can be admitted.
That means that z&aEE the patties agree, evidence can be admitted that:
ot agmiss*rb e/ o , o
//2 not m\an \d\g‘nssm%e form

<O lgt/rs thig ﬁeét o@t\hat makes it possible for witness’s briefs to be handed up
mstead@fthe/w itness having to be there,

&\ \\>
g evidence

used to be that the best evidence had to be presented otherwise it could
/ /\ N \ft be admissible. For example, the original of a tenancy agreement had to
\ ;// be produced, not a copy. The best evidence rule has not been carried forward
into the Evidence Act 2006. Now it is more likely that all relevant evidence will
be admitted, though the weight attached to it will vary accordingly to the type
of evidence. Generally the production of copies of documents will be aliowed

if the originals are lost, or destroyed,
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However, it cannot be assumed that this will happen, and you can expect
judges to become grumpy if a case involves the production of iots of
photocopied documents with their being no indication of efforts having been
made to obtain the originals. You shouid always endeavor to obtzin the
originals of exhibits, and if copies need to be produced, the brief of the

witness should say what has happened to the original. . ey
S (/\--\<\
A V(;O //D Y%
Froducing a document without a witness (section 130}/ '

N AN,
It is possible te produce a document without having o br)ﬁg Witngss to < \>S
court to produce the document. The party wishing to da this-needs to serve\ <
the other parties with notice of their intention to do/thajcf and.the OE’L NV
parties can formally object. T e

) o A0
This procedure is useful for a document that SQE@%? itsel{,\ where/there is
no need for a witness to provide any expl if fon. for it, ;u:c?r\aq\ba '

statements. \\ ) N
e NN O

The document must be other\mse@fd@ééibié, That, ﬁ‘ﬁé‘\a\psi?: must not conain
hearsay, opinions, previous consistent statements\and\so on.
\\ \_\)" /’ \t\\\\\\\\\)
R O
ST LD

Pubiic documents (ssction 138} </~
A public document gb@néﬂiw the Mmist?y?\c;an be produced as an exhibit by
the investigator. \% v Py \\i‘JL /

@\\i d P < &t// -
The deﬁnitio&\o’t’i‘pu& ¢ docum -h{:\'js vary wide, and amounts to any
docum?npt h }t\% eg v}*i\r ‘\tﬁ; or a public body. However it must be
officially sealed{or stamped ot it can be a certified copy.

< (/g? \) \\>\f

\\\ / /\\
)@%&v;@s refg:ﬁj{?ghi’fﬁﬁocumenfg (section 90)
=

g ¢
€ Jyou are i\aTiﬂ g-to your witnesses about what to expect at the hearing,
Ntisimportant to\rhake them aware of the rule in section S0.
e

b >@*A€K§;§/ﬁét a witness (when they are in the withess box) can not look at
Iy @ ent unless the judge grants parmission. The legal term for

‘r@ssion is “leave”,

o
/*\} gection 50 clarifies that a witness can look at a document to refresh his or her
{ /\ ) memory, if the document was made when their memory was fresh. However
\\_/ ! Y . . .
~ even in that situation, the judge still needs to grant ieave.

Because of this ruie, withesses should be encouraged to familiarize

themselves with any documentary records they have before they enter the
courtroom.
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It is reasonably common for withesses to give their evidence by reading from
a brief of evidence, and then being cross examined. Howeaver that process
can only be followed when the defence consents to it under section 9. Until
that consent is given, you and the witness must assume that they will have to
give evidence according to the rules.

Ve
A
«/Z>> & < N
N
//\\’ s \“\:\\v/}
A A
NI
_ o 2
v AN

N / KJ 4
N
<4> >
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TEST

1. A witness can give evidence of their opinion in what two situations?

(b) \//

TN Y

( ‘“\
2. A prosecution witness can not produice in court t E}Eﬁ statemen\t\ il
they gave during the investigation because ofwhat r

A
%\\J

\/,\ N
N ~\\

< <
‘/\// <\
/\\\ \,
3 A public document is adm;ssrbie»i@@a as been p vetified, What
are the three ways to verify arpubij& doj) mer@?i\ N

R

OO A N

(a) 4/\\‘ \.‘ " 7 o~ \\ \ \ ;
h \\\\““// \ \\\\\\\\'

i

(©) S

\ T “\ \/
< Na the cheptlops to the hearsay ruie
/\

S -

/§> ' In a joint prosecution of a husband and wife, the statement mads by
/R\\) the wife can be used against both of them — true or false?
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ANSWERS

1. A witness can give evidence of their opinion in what two situations?

{(a) Itis necessary to do that for the judge to understand what they >
saw, heard or perceived / J\\

O
{b) The witness is an expert x\\ C J )

2. A prosecution witness can not produce in court t esz s:*ca‘ten";en@> 5
they gave during the investigation because o e%tﬁ\ N\
\

The pravious consistent statement rule O “<\’ // \\\

3. A public document is admissible if :m)/has beeﬁ/progar% E_Led What
\d

are the three ways to verify a pu jument?/

. '\/ /\ \/
{a) Sealed A w:f\_\ \
(b} Stampad - \\ \\x\/
(¢) Certified copy % S

4, A piece of evrdenq/ 15 haarsay tf if-i5 a}? things?
e f%;*‘
(@) An asse‘rf;erp/ 97 S J)
S
() Ma&e_lzf }Jmebo@yﬁt\ms not a withess
o _\\ >
C}#{a’r% in e\ﬁﬁe\ e\to prove the truth of its contents
5. o %‘aﬁphe twe, exc/e;ptions to the hearsay rule
7 \/“/
e ( P Geme{;al @(C&ptron
/ﬁ\\\%
{/\ (ﬁ)f*/@u\smess record exception

\>

\iﬁ\a { prosecution of a husband and wife, the staternent made by
th\e)wrfe can be used against both of them - true or falge?

NV
/\< False. Under section 27 the statement is onl y admissible against her.

@)
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CONGRATULATIONS!!

You have now finished the Evidence Module 7 f(
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