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Making and Accessing Legislation

INTRODUCTION /\ (\/@\
Legisiatieﬂ. is a name for the rules (Acts ,0%' Pari‘iam.ent) made by/\a %&@rjmg i‘/’ (\;\>
body of this country for the better ordering of its life and goyeymn\em,/ \/ )
The governing body of New Zealand Parliament is made{ / ‘\fv}w parts: \\E(\J

- the representative of the Crown - the Gover (?s/eﬂienera ;\\\\/

- the House of Representatives - the Membér; Bj\Pai Igan*ﬁa{?c\ W
Both parts are necassary for an Act of Parl ;fmém\t\t@/come/ \fménce.

O‘\
ACTS OF PARLIAMENT - \\/ (““

Acts of Parfiameant (“statutes™) ar’e\mgme by a/ﬁar}&\sf‘dcess set by
Parliament, under its Standmg Ordgrs:

N \)
The subject matter for Aggkparha grﬁ s from a variety of sources
such as government ér{:]nent policy agentcies, Members of Parliamant or
their parties, or p@bik' .. resszﬁe‘ﬁ(om/}he nublic.

Once such a/propt@@ t has beem aCcyted by the governing party, it is
sponsored b\f“@e‘\ga“nme Me@a)m whose jutisdiction the subject matter
belong;@\nat\accepte by the governing party, a Member of Parliament
may s Qz'fg(}?a private member’s Bill.

Z:Jémvrjﬁnent sp@@\ar@pﬁ/bzli is drafted by Parliamentary Counse! at the
Hpacliof of e@abmat Legislation Commiittee. After caucus approval and
27N Hinate \“ \@!\téy Cabinet, the bill is introduced by the Cabinet Member
< into Parii a”rﬁep;txf@r its first reading. A private members bill is introduced
\> dire hy\mé/Member to Parliament, though it has far less chance of being
p/a';@ ﬁwgough the various stages.

&
&

©
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FIRST READING
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- This debate is to decide whether to allow the biil to proceed. If so allowed,
the bill is then aimost automatically referred to the appropriate Select
Committee for perusal and discussion.

Select Committees

Select Committeas are set up by the Standing Orders of Parham@n@f
Zealand'’s Select Committee system anables Members of Parm?@:? Q>
examine issues in more detail than is possible in the Hou

Representatives. The system also enables members of pub to
direct input into parliamentary processes. Q&

/
» = < \,
Appointment of Committees \ ¢ NN
Select Committeas are appointed from the ma &D/égbf theﬁ%; Eythe start

of each Parliament (after a General Elect; m\ r*adrtion

>

ﬁment

always had a majority on Committees and d\gx(yays pro erfhalr With

the introduction of MMP the govemment:b
concessions. In 2002 chair posntz ng ;age\beenmn

who are supportive of the gove \t V_fumor Nh S\i‘—;ké outside Cabinet were
also appointed to Select Comm \GS//PEI; LiES ‘esented in proportion to

party membership in the /Hje
the 13 subject Comm:;tée;a\

Commerce
\V/

Finance and )Expan;ﬁure

\ﬁ//

X

Govern nt\Aﬁmﬁlst:’at@%

Justice ector;aL

\/>

/&\og Wernméat‘and&nv&mnmem

Been force %ei to ake
ethto other parties

L{S‘Q The areé@ﬁr@sponsxbahty are reflected in

\\/

\\giacatxon and Science

Foreign Affairs, Defence and Trade
Health

Law anc order

Maori Affairs

Sogial Services

Services Committea,

are/ also five special committees, for exampie, Standing Orders (house
cegures and practices). The SeiecL Committee that deals with social
evelopmerzt 15 the Social

A5902663

{54

e
//JQ\w
\\j/




MODULE 1: LEGISLATION
Unit L1 MAKING AND ACCESSING LEGISLATION

Committee Business

Committee work includes examining bills (proposed laws), The House refers

most bills to the relevant Committee which calls for pubiic submissions. The

pubiic usually have one month to make them. Six months is generally

allowed for consideration. People can give an oral presentation as well as S

providing written submissions. This makes the legislative process vary (f\

accessible and can result in significant changes. The submissions that opla -~ \>

make can be accessed on the parliamentary website www.parl@‘mg&n@{gﬁtnz ( \_ 5)
A -

After consideration by the Select Committee and any puﬁi@gub@\ig;ions, t %;b

bill {incorporating any changes made by the Seject Corr‘irﬁ]‘t%e)} is repayted \ S

back to Parliament for its Second Reading. /:\L - "
QN NI
o ? \\/\\ /, .’:\\\‘\\\x
SECOND READING N (O
- -/

., p \%d//
At the Second Reading, Parliament is asksa/gt:fa,\ct apt tp;?bm“iﬁjnrinciple.
Once accepted, it is read for the secar@\ﬁ‘l%?z’efor@@e’m galt with under
the Committee stage of the bill, Heﬁé}\\&:@yﬂ is deﬁatgd*y a clause by

clause basis. During this latter tfa‘\ée}agsendmii&éa be suggested and

aither passed or rejected. Th s:‘Eh@;)/iil\evengj 1\ %Qﬁ%s into its final form.

. / \| \\> i
T . L
THIRD READING <~ ) >
SN /) NN
N (NN i,

Parliament confirms he{ﬁ alfor iqesi\g}é/‘-dabate will be confined to the
principies in the_;/iiﬂ/?a i ec é&ﬁeg-ﬁage. After the Third Reading of the
bill, Members of Parfiament vote

/“\-\_\__\\ e

[N <_/
STy
ROYAL Aé;%éﬂfr Q\\%
\ </ \\>

After acceg%ce bQ\?ari/ia ent at the Third Reading, the bill is assented to by
mor-Qeae{éi\o behalf of the Queen, Only at this point does the bill
an Act of Patliament. It will either include a date upon which the Act

S inm}éﬁ‘eg‘t\;\jotherwise it wili be when the Bill receives the Roval Assent.
/ SO

M\\/ {g "
Q\The %\:{ -\Sjyurity Act 1964 is an example of an Act of Parliament,

n.its acceptance.

Dﬁ;TEONS
N\
/\“‘ﬁ?ny Acts of Parliament provide for the making of reguiations. Regulations
Q 0o not go before Parliament but are made by the Governor-General acting by
\./ order in council. They are usually drafted by the gavernment department

o~
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responsible for its administration, They provide more mechanical provisions
arising from the Acts of Parliament which provide for them.

The Sodial Security {Temporary Additional Support) Regulations 2005 are

reguiations administered by the Ministry of Social Development. These

regulations describe chargeabie income and allowable assets and costs that /?_
woulld make a client eligible or ineligible for Temporary Additionaé@ ort. N

§ / \\>
NS T A
</\ \// ‘\ \/ )

S PR
AT ANy

\\_/// J N
o2 &
\\ / <\ \\‘\\
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ACCESS TO LEGISLATION AND ACTS OF PARLIAMENT

Legislation can be amended and it is vital that the most up to date version of
legisiation is used. Al Acts and Reguiations are printed by the Government
Printer and available through their agents throughout New Zealand. Acts of
Parliament are available at larger New Zealand libraries, /> X <
The Ministry also has an uncfficial continuing update of the baﬁéi bgcm/ ﬂrt/\ N
1964. The legislation may be accessed through the INET g MA\R (Z‘”ther \E/)
legisiation that the Ministry uses such as the Education 2&{ 89 cah be foumf\

on the government legislation wabsite www.legisiation ovhiz

O QL WV
Y SN
‘\ \, \\“\J

<\ / /,\\
One of the fundament skills in applying the iawﬂg work is'the/ abtilty to
read an Act. To do so you need to undez/stan\d\hoﬁ an ﬂ\s resshted and
where you might find the information soughi/* For the' f this
exercise obtain a copy of the Social Sec:gﬁtMct (“tl(le\\Act” \amd use it to refer
to when reading through the conge{?i\bgnw /\ /\/
R

ACCESSING LEGISLATION

4
\ ™,

< v
SHORT & LONG TITLE \\\

Each Act has a short U»tié Iong iﬁe\\vf & dre most familiar with the short
title which is the nagné em/to the Af \ Way Of reference and the vear it
became law, for " example; /Soc;a}éé Act 1964, The short title is almost

always set out srﬁ:»h”ﬁr secSén the Act.

The Iong tﬂ:{ \15 é\bnef rtof what the Act is designed or intended to
do in sh a a’ Ttis ai cut in the first section of the Act usually above
the sfia Pfease locat }he long title In the Sodial Security Act 1964,

&Fg??nterpref\aﬁonfsactaon Is usually contained in the second section in any
& In/EhTs’ I \sg)\act the Social Security Act is different in that Section 2
prov. s‘for,t € Act to be administered in the Depariment of Work and
\ gy*t & Chief Executive.

%éat; 3 of the Act containg the interpretation section. This provides the
v'%122:1‘11’}|t:f0ﬂ$ of key words used in the Act. Some exampies are:
/f::\ ™

\\J/

R
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"Applicant”, in refation to any beneafit, means a person by whom or on whose
behalf an application is made for the benefit; and, where the context so
requires, includes g beneficiary:

"Application” means an application for a benefit; and includes an application,
or a signed declaration or statement indicating eiigibility, for the rengwal of a / ?
benefit, Vs N
/\\<'\K/\<//> //:'> ~ Q
“Beneficiary” means a person who has been granted a benefi '(“&;ﬁti\m\cm”des a f\\j )
person in respect of whom a benefit or part of a benefit has 2 anted. (g\%/
. - ‘\7 /\&/)
"Benefit” is then defined in some details as to jts meanin(gN &\ \/

"Income” is another word that has been defined at ﬂ s length 5@\% “those
administering the Act and those affected by an)/\ 2cisions madgé i regard to it
know what is inciuded. The definition begins with a general s atemertt as to
what constitutes income and then proceegis/ toﬁﬁé\aﬁéciﬁg’i@éﬁa included in
that general definition and o specifically-exclude other %té‘mém&
be inchuded as income. NN W
COTT A\

Whenever these words are usad 4 R@m‘: you @N@Bﬁeéd the Section 3
definition to discover what the wbﬁd\a}/bhragfm*ea@ Usually you will not
have to go any further tha Section 3 to ascertainwhat a word means but
there are exceptions to thé\ A ,,_\\\\/(\7

NN NN
A phrase or word ma<ha’ I diffe/re;nt definition contained in another part of

the same Act, FOX?W.% we Q&{f\lr&aﬁy looked at the definition of

“intended to

“applicant’ contaife 0 }ectior@\ owever Section 278 of the Act which sets
out entitﬁemeﬁiffm@emesti@@o\s;e benefit for solo parents contains irs
own deﬁnjﬁm@’éﬁpﬁwn@&%ﬁ@ Is quite different from that contained in
Section &, ) O

>
Anofﬁe%;/? ption is Wh;e%@ou may have to cross reference to other pieces
il

egisiation to as\&é‘?tai he meaning of a word or phrase, for example,
) ~the defifiition of income tax in Section 3 you are referred to the Income
<O Fad At 19787 Y%Wouid then have to jook up the Income Tax Act 1976 to
v(a\sefe:rtai t\hg \@;éaning of income tax.
Gthe/@r/sef\u}deﬂnitions can be found in Section 3 of the Social Security Act
I
\@N
f\\\ )
o=/
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ANALYSIS

The next key point in the Act is the Analysis. This is an index of the content

of the Act and makes It easy to locate the information vou want.

You will note that the Act is divided into four parts. Each Part has anumber é/\<
and title. Part 1 is headed “Monetary Benefits.” All entitlementscie Bensfit o N
are contained in this Part. < \w/ (7
>/\ N \//‘
Each Part is divided into tidy subdivisions covering spec;fz(:@opscﬁ Agazn ré:f‘es ~

to your Act, an example in Part 1 might be “Domeszzc PMFb@Ses Benefst \ f

Each subdivision is divided inte numberad sec‘uoné <Ea;._h>sect on
subdivided again into subsections (numbers), /a/gr@ hs (ietté,rsa
subparagraphs {(numbers in Roman numeral '§Z \ ) /

\__./

GEJEC“&’“S & PRINCIPLES N <

H\\ ~

Increasingly, Acts may contain pamg\u%ars@ctlong wﬂ@a H out certain
matters which either attempt to ¢ Cai a%ﬁr deli "\ﬂétg\w ar t the Act is designed
to achieve (Objects) and for ma{i‘ers fo be LakeQ\miwccount when exercising
powers under the Act (Prsnﬁmies)\“ (

(\\ N
In newer legistation, / %:ijah Priricipte: s\are aém st always found near the
beginning of an Act. of jts. age ﬁme Social Security Act is not set out
this way but yon?ﬁmuid‘ awar; pf“the/emstence of Objects and Principles
as they are corﬁ:amejd in rela. ieg\siatioa’z that impact on your work, for
example, t e\Gﬁﬁ[éra /Enforma n@cc*z 1982.

The mﬁ Objei..i. of ﬁ“\e\>9ﬁ:cxal Information Act 1982 is contained in
S&‘C‘GO hat Act, Sectioh 4 states that:

@ oses ©f f\“tmsﬁzare consistently with the principle of the Executive
p@erﬂmem&@p@%zbmw to Parfiament,—

&\/f\/‘(a} to i nEJ zgéeprogresswe}y the avaiiability of official information to the
o pm Zealand in order—

§ ( J ‘to enabie their more effective participation in the making and
Q administration of laws and policies; and

/ Q \ (it) to promote the accountability of Ministers of the Crown and

\// officials,—

A5902663 9



MODULE 1: LEGISLATION
Unit L1: MAKING AND ACCESSING LEGISLATION

and thereby to enhance respect for the law and o promate the good
government of New Zealand: '

(b) to provide for proper access by each person to official information relating
to that person;

(¢} to protect official information to the extent consistent with the pbiic ﬁ
interest and the preservation of persanal privacy. ¢ @ .\/\\\
/> /f\/ S8 ~

4
= g ; ‘
The Principle which governs the Official Information Act is c \t}iﬁ i . ) )
Section 5. This principle is that the information shall be ékg:(a@.{al ble un/\e%g\\*/
there is a good reason for withholiding it. The provisio “tige\&}fﬁcial \ (
Information Act and Privacy Act 1993 will be considered in more dg@aﬁ%ﬁ a v

subsequent unit, (O "~> D
AN\
SCHEDULES SR

g ~X SN
The Schedules to an Act will contain detaj@i%ﬁs( easjer< o\dégl with in a
Schedule than in the main body of the@s{i’ }éxam{p)_éfsi:h\ jule 3 of the
Social Security Act 1964 sets out raies Y ﬁbws' Bs\mﬁiﬁtgy v
(\ . /\ ( N

They will also often contain an@@ﬁjﬁn\%‘s/tc o@h\&i@\%\ﬂqat have been altered

or repealed by the Act in question.. =/ /’h\"‘\\\b\’s

ST, VAT N

e /‘\\ \\\ . . &// Y '

These Schedules will be ?»{f»ez\r/rﬁ)d toi ,t_he}_p\ﬁﬁﬁiar sections of the Act to

which they reiate as@éf;ectign 24 of gﬁelﬁg%t\fvhich states that the rate of

widow's benefit Payg 31{51! be \/;apgi{’}priate rate specified in Schedule 3.
O .

TRANSITIONAL-PROVISIONS .,

In mos g\pr@ﬁigions af;é\r\r \eHé’é to deal with the situation of existing

order, pr/gide fngs etc akr\ea'gt}y commenced when new or amending

legi iation\?fs_//brough%@to force. The question that this raises is whether

) /@%%%rs or(pp@e\@@s should be dealt with under the existing faw or the
i

I Qf)._, " \\\‘}/\7
5 QNS

//!\ \\ . oy N . .
<) KLQP wsioﬁs?@‘ situations are aiways found near the end of the Act and
he

&re cafied\the Transitional Provisions, The current Act was preceded by the
Social S&E fty Act 1938, When our present Act was introduced the
A@g@s%’turé\ nesded to ensure that any proceedings taken earlier, including
@e;bx{gry of any fine, were still enforceable and that al| reguiations, orders,
> warrants and other acts of authority originating under the Social Security Act
/ Q\\i\938 would remain in force. This is encapsufated in Section 135 of the Act

/under the heading “Repeals and Savings”,

A5902663 10
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ROYAL ASSENT

The Royal Assent is usually the date when an Act comes into force. That date

is set out in the front page of an Act. It is contained in Section 1 of the Social
Security Act 1964. Sometimes an Act has a different date of commencemant

to the Royal Assent due to the need to have a lead in period. . / ’

A5902663 11
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The Acts Administered by the

FOUNDATION OF THE DEPARTMENT /

The Department of Social Welfare was established in 1971 uﬁd@rjzh\e\&e/;/rzmen LA j/
of Social Welfare Act 1971, and divided into three agencies 9&% \New Zeaiag
Income Support Service, Children and Young Persons Sery ea"st}\fhe Social \

Policy Agency. > SR

In October 1998 New Zealand Income Support Semcé\m“rged wzthﬁ\?_eaiand
Employment Service to form the Department of % o Yncorgren\\ SO

In January 1999 Studylink took over the ad hq;ég% of st ﬁﬂn\baﬂowances
and a year later they took over the admm atio stud io ns “While the
Ministry is responsible for granting and ﬁa;@:ég\s% ident aﬁo”v‘vames and loans,

.
N

Iniand Revenue are responsible for tb@wﬂe of st@d&m\ic}a’ns

StudyLink became part of the Mmt \fi Sodial D& ment in October 2002,
Among ather roles, the Mm:stry r& ar jed w;ti‘(t \it%onstbmty for the
administration of payments authonzed und; hg\S&% | Security Act 1964, the
Education Act 1989 and gtmundmg pr@g{

Currently, the Minist /of’ Soq /Deveibpﬁtmmdes the Ministry of Youth
Development, Family Hd Co muni ‘Se;[ﬂy?es Senior Services, Studytink, the
Office of D!sabthW@ue ork and/;nc Child, Youth and Family.

History of thg%msw,&f S0 aT\DE\?a\[opmﬂnt

There's an m‘éer%stmg histgry é«hmd our name, Ministry of Social Development
(MSD}.~ Q;@Gao y a char&feﬁf private institutions was the only assistance
avaliabie se in-need. New Zealand's publicly funded social services only

8 with \éﬁ@@/@!\ge Pensions Act, establishing a single, narrowly
<§w ld Ag e\ Department which granted 6 pence per week to men
fomen rES/Wiany New Zealanders were excluded on the grounds of
ept;ii}h or "moral character”,

In th rea\of) mpioyment we began by grantmg the "dole” to the unemployed
buj ﬁ%ﬁ%&ﬁi?}ﬁ%d the mare inclusive term, "income suppaort”,

gks@g ngmg terminology reflects changing attitudes to social services. The
<q ensions”, which acknowledged society's responsibility to the elderiy was
~ ’arded in favour of "social security" which better described the development
(( S Y of New Zealand’s sodial services as a safety net for people in heed, regardless of
~ age.

One century fater, we have a whole- -of-government approach, emphasising the
well-being of communities as well as indivi duals, and the prevention of socsai
problems across many different government departments "Social welfare",

ABDC5043 2
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adopted because it descrived & goal of well-being in individuals and sociely, has
given way to "social development”, a broader tarm which recognises the desire
to improve society and help people to help themselves, "

1898 | Private charlty (no government support)  became | Old Age Pemqg

Depa rtmen%: V

¢
1989 | Pensions moved Ppslt«@%ﬂ@egraph
o @éﬁa'\rm;eﬁt {
/\ y
becari 14
1913 | Pensions | beca é | Pansions D...pa(ﬁnent

/ ™~
1939 | Pensions and Employment Division from ﬂ{)eia/@%e@ Socxaiﬁe@nb# /Depar'tment

Department of Labour e \\/ (ﬁD}\ﬁSma | Security |
1872 SSD and Child Welfare from Deg:) Ph:)\:)\e}ht > be;?me\\\%;ﬁ?rtment of Social
of Education \ {/\ Q\ Welfare (DSW)

. \\\ 5
1998 | Housing Poticy from M;msm( of FF usm < o ég\i\/ Social Policy Agency within
N /ta:,? DSW

/ﬂ \ R, S
1998 | Income Support hﬁﬁz/fm 'O/ymem'\ ) / I became 'Department of Work and

Service andﬁfmﬂm ity Emp ‘ Income (WINZ)

Group and hora p-:ptoym o-

ordmai;;@rr\ w\

&_ . ‘ T
1999 %a%{’ ofr\g\/ Agency fi .ro\ﬁ‘.%% and vecame | Ministry of Social Palicy
C éOﬁ"oe\t’rom DSW and new (M5P)
P% sing and\l\fr@@/fto}fmg Group !
999/>\C'h/ildr Yo \fg’?—“e! 'sons and their became | Department of Child, Youth
/ng i %d; (CYPFA) and Family Services (CYFS) |
\ ‘\ '\'\ /; i ) '
29(};, @\e@smﬁo!icy from MSP moved | Housing New Zealand
/\ o | Corporation
;'\W f
\2@81 inistry of Social Poficy and WINZ ' became Ministry of Social
RS Development (inciudes
(R P Waork and Income)
)
2006 | Child, Youth and Family merged | Ministry of Social

I
{ with | Development
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MODULE 1. LEGISLATION & CASE LAW
Unit L2: The Acts Administered by the Ministry

HISTORY AND STRUCTURE OF BENEEIT FRAUD

The Report of the Ministerial review irtto Benefit Fraud and Abuse led to the
establishment of the benefit fraud teams within the Department of Social Welfare /9
in 1987,

/i\ \
Since then changes have been made to the structure of those fr. %ﬁm /'fd " ">
to the wider Ministry to better respond to benefit fraud an ab \\ (

For more information on the history of fraud teams w;tmyr{g E}v) see: \b\

http://doogle/businass- -groups/helping-dlients/ssisfwhat- w@d@gtmm W;E \. Y

services/nfiu/ our-history/ msc-timefine-fraud-and- abu{e\h@

FRAUD RISK WORKFLOW MODED \g

LA
integrity Services uses a Fraud Risk Workfiow-No: mag,agm \a\ﬁaﬂd& of
integrity activities for detecting, mvest;gaz@ﬁé g ncttozfr g b f“ tfraud and
abuse. The Fraud Risk Workflow Model® &ps u;v‘fo ma{; gbxb neﬂt fraud ris
and benefit fraud investigations: by < —

Fas \ \>/)

e providing 2 structured a \for mveshg)ai:m%\zfenent fraud and abuse
& assessmg chient fravd ris med;fcrm i W
e managing our woz& aﬁ%@eﬁty and réggorré@]g to possibie fraud quickiy

By using the mode! weéa{n / /(\\ \/
\ \J /
o identify tHe T @y fraud rigk fevel cTF/eacsh case
“ aaentfy&né@way to&%@a to the fraud risk

A pictor f P\h{a{now thg \M“i) Risk Workflow Medel works follows:

4
& Ve
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MODULE 1: LEGISLATION & CASE LAW
Unit L2: The Acts Administered by the Ministry

.
//}
“*o

i f"(jﬂl“fr‘«‘h no w’lr

Thiis, KJG

coming work
“ i ‘M

& vfcf_smqggppmaaﬁ_

sEligalion tirilfoous on
(eses and the

" imegrm mtﬂwemw Uﬁli”u)
manaz;e medi '

Service intervention
mateied e risk

e \u
A cent @z‘f/bﬁﬁmﬂig point h U‘i’] developed to assass all suspicions and
Hefat;cméﬁf)raud Mithin the Integrity Intervention Unit,

/ﬁ%a mare-in k\fo(\n/a’mon in relation to this topic on the MAP website at:

00(:;%%3! gb’y’tﬁz; map/fraud_investigation/fraud_investigation-01.him
POaRt N \)
\(\\/ /F\ e

> M S WEWORK WITHIN

\

Mis v Is charged with administering funds with cartain Acts and are also
2 eﬁ to operate with other Acts. For exampie we administer the Social
wc:urlty Act and the Education Act, however we must also zbide by other Acts
/ /“\‘ \s b as the Privacy Act and the Public Finance Act,
\
\m// Fraud staff will work extensively within the foliowing Acts:

- Social Security Act 1964
- Education Act 1989

AB005043 5



MODULE 1: LEGISLATION & CASE LAW
Unit L2: The Acts Administered by the Ministry

- Crimes Act 1961
- Summary Proceedings Act 1957

- Evidence Act 2006 . /<
- Privacy Act 1993 <{ // , </
r‘
The moduie training will assist in you being able t6 commence o)aanas a | <‘ g
fraud staff member and learning the entirety of these Acts Qomejmth <\ \\’/)
experience. g > >’ 7
. \ \
OUR AUTHORITY AND ﬁ&&EGA‘%’I@E&& &\
under the Social Security Act the Chief Executr\;{a stf'y ,Q;ESO
Development administers the benefit system, a ID “the/g(ené(é irection

and control of the Minister” (Social Development pio n@ g action 5 of
the Act. The Chief Executive's powers, fu;f*acti“ s\an dis g;r&taoh%/an be
delegated under the Act, \ D

The Minister may direct the Chief E L&uﬁa y Wt‘itl g to\mnyply with general or
special directions - such as the Mzmsécer &W\D!racts Td}:s has the effect of
reducing the extent of d;scretzonxt t)nay oth&( \b@avaiiable under the Act.

Part 25 of the Fducation Act“spaec;ﬁes the nl§tratlon of the Student
Allowance schame. The K a\ﬁ@t\er of the /Crm(m”eﬁers the responsibility to the
Ministry and the Cnrer/éx/ecuf\\j of suc/ia"M\?},%Xf to be responsible for the
administration of tha%\p*arf /@ the ;ﬂu&étuz Act,

POLICY AND LEG! iﬁdw

The Mmzstryﬁisg Bg;zf:fates By W gf reference to internal policy, which contain
departm%f m\fﬁﬁétons(& \gmdelmes as to how the Acts shouid be

administ .
sornetime %ay seen* as-though the policy and the Act can disagree - for
e grafﬁi §p al Needs Grant and the exercise of discretion in their
V he !55 is, yfq the more authoritative, but because the Act is couched
;J r r\ms the manuals are more often helpfut in particular fact
0 uatlen ft/he s direct conflict, the Act shouid be followed rather than

\> polic (\
p// .
}yﬁ@oogle/map/home/map.htm
/ /,\\ \ EGISLATION
\g/http://iegisiatlon.govt.nz/
DOOGLE
http://doogie/

AG005043 &



MODULE 1: LEGISLATION & CASE LAW
Unit L2; The Acts Administered by the Ministry

AB005043 7



Urniits

Unit L1

: D NN
Making an;d,ﬁag:es?‘sm‘g L/,eg+§t§\tf\cg,rr>

T

Unit L2

— cos ) N T
_ The Acts Administereg-Dy the Ministry

w14 \\f%n%@ié@s’ and Debt

Unit Lé& @ﬁegces NN

N2
Rg’ﬂg@?@ﬁd Appeals

o 't\ |
r
6\{‘“ L7 :ﬁgfi@lgai Status

Unit4:8. | Official nformation and Privacy Acts

Other Relevant Acts

Case Law Policies and Precedents




MODULE 1: LEGISLATION & CASE LAW
Unit L3: Investigative Powers and Information Gathering

Unit L3: Investigative Powers and
Information Gathering

Contents
INVESTIGATION POWERS .....oovoeveescecooe oo
COLLECTION OF INFORMATION POWERS. ..o
SECHUON 12 evovvvsveseceeeeerenssses e (ot
DUty L0 BNSWET QUESTIONS voviiveeiesisirsrssceessonsssoes /2

Delegation. ..ot cccnee e \/\Q/

Admissibility of statements obtained under Section I S,

. //:‘
CAULION ittt \W(Qy S,

THE "NOHCE" 1ovvversvvveneeeaisiorer ey S I Npom
.e‘ otce s PN R \ o
Privilege and hm;tatsens......i..&..\; \\\/,/}\\{ ......................
Offences Q\\/,/‘:\\\\\\>
SECLION BL v ST i b e eente e 10

Section 307......cc.eer.n. ./m\\/i/)«\/ ....................................... 10
Education Act and th@ﬁ%c\ial%purfty/ﬁx&“\(v 11
PUBLIC INFORMATION 551l f 0503 s .

MINISTRY'S comaaﬂz/@“ﬁm'}g URITH ACT 11
(Y L0
) Fa i B
/\j‘\ ~ (\. 5
Ao AN
{/)/\ \ By the eé&'&f‘\mis unit vou will understandg:
. &

~ - what our investigation powers are
Loy nat : _
o A <o whit our information gathering powers are
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MODULE 1: LEGISLATION & CASE LAW
Unit L3: Investigative Powers and Information Gathering

INVESTIGATION POWERS
When you are investigating suspected benefit fraud you are doing so using

- powers conferred by saction 81 and 12(1A) of the Social Security Act 1964,

which are set out below:
81 Review of benefits .
9,
« (1)  The chief executive may from fime to time raview am/g nefit in
rder to ascertain— \/\\ g

o (a) whether the beneficiary remains entitied /}\egéwe it; ore N

. o
o (b} whether the beneficiary may not be, Gé‘za:/ not have been,
entitied to receive that benefit or the rate of benefit that s or

was payable to the beneficiary— /D - {\:\f\ij)

. . Yo rag«\/ S NN
and for that purpose may reguire the be ef}: or hig/'or her, spouse
or partner to provide any informatig}bk\@@ﬁswer/ ‘relevant
question orally or in writing, and m(tﬁ‘e\}giénﬁer zfa%i ieth. By the chief
executive. If the beneficiary or fiis 2y spouse O parther fails to
comply with such a requirernent-withjn'such (ea\‘mgbfe period as the
chief executive specifies, & c‘ﬁte{}exacuté@e\ 3y slspend, terminate,
or vary the rate of benefit-fro '/\s'tich cgat\e}%%\ﬁg\e/ chief executive

NN

i
determines, B S TN
Ve

N SN . .

e (2) If after revj@hg, & benefiturider subsection (1), the chief
executive is satfsfied that the beneficiary is no longer or was niot
entitied to receive the benefit or isigr was entitied to receive the
benefit af a-differzrit rat o . chief executive may suspend, terminate,
ar vary thé,/raﬁé?of the@ep&f{?i from such date as the chief executive
reaseﬁz\wg\l;iy\\/ termi C

o
® /@ \If,\/ after re\)\ie}wj\ @»a benefit under subsaction (1), the chief
\e\@é considers the beneficiary is more appropriately entitied to
ive some btherbenefit, the chief executive may, in his or her
benefit the beneficiary was receiving and grant

re
;\\\d@tretiaﬁgsan}:\ejf he
VY \’éiat o e\r\b’gnéﬁt commencing from the date of cancellation.
—*\L\i AN \\/\

b Esw;\é ”@a};?rén of ciaims and grant of benefits
/)Q(\t\}x/évery ciaim for a benefit shall be investigated by the chief

exgeutive or by an officer of the Depariment acting with the authority

e

\\.

1ot

/

" of the chief axecutive's powers under this Act) be granted by the chief
executive,

7
{%cﬁ the chief executive, and all benefits shall (subject to any delegation

S

(1AA) If he or she thinks an investigation into an application for a
benefit of kind A Is unlikely to be completed quickly (for example,
because of the need to obtain further medical evidence), the chief
executive may grant the applicant a benefit of kind B to which the
applicant is entitied, on the basis that a benefit of kind A will be
granted retroactively if it becomes apparent that the applicant is

AB005047 3
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MODULE 1: LEGISLATION & CASE LAWY
Unit L3: Investigative Powers and Information Gathering

entitied to a benefit of kind A: and in that case, if {(when the
investigation has been complated) it becomes apparent that the
applicant is in fact entitled to a benefit of kind A, the chief executive
may—

o (a) grant the applicant a benefit of kind A commencing on the
 date on which it would have commenced if the inves igation had 0{2\
been completed before the benefit of kind B was rantéd: and NN
I (AN

o {(b) terminate the benefit of kind B on that dat 5\ ‘\\)ﬁ
, : - s, > " \_/
{1A) The chief executive or any officer of the Deng ”:é\}actmg Qi‘%}\\
the authority of the chief executive rnay investégﬁ\' e tircu 5taﬂ€$/v
of any person who has been in receipt of a geﬁeﬁt as"those \ v
circumstances existed immediately before the b nefit was é\rtai?ééxim

during the period that the benefit was );a}ﬁ /f‘\ \J\>

P ‘ \
(2) It shall be the duty of every per. W{(incigding Lg\%p@iq’aﬂt) to

answer all questions put to him b{iﬁé—@tz\;@f/ exactive-gr.by any officer
of the Department concerning any

ny applicant ford benefi or any person

who'is or has been in receipt of-a:benéfit or & “Eerning any statements
contained in any appiicat?oﬁ\fﬁﬁaﬁ‘éneﬁt{ c;_}r\c\to,\n{féz‘ning the means,
garning capacity, and e@@g\n}i\q C\:AE/FCUI‘@*S’EBI’ECSE%\/G% any person, for the
purposes of secfion 46 or segiion 91-ef tie-Family Proceedings Act
1980, or of any person who is or @‘” )aéli\gb}e to maintain any
applicant for a/@'néﬁgbﬁ any )aene\fic;a;yj or any dependant of such an
applicant or of@beneficiary.{ ( )

P <Q/Q \\uJ/
(3) Ever\,!f/ pg—:%s\qn:eo/mmig{ rofferice who demands or accepts from

any a;g_ph»sanj bf from ém?jofher person any fee or other consideration
for procuridgor en{d\e v \i@n to procure the grant of a benefit.

N\ :
>\ QU
When/ém rrg\’rhvestigaﬁn Sy\spected Student Allowance and Student Loan
fs’{ ud, y e doiﬁg{za, , }Jgéng powers conferred by section 307 of the

/gdu%@ Act ;%83, which are set below,

< e \‘- \O /‘“-/ - "
> Section 307¢4) S General power to investigate

&O) ‘Y%“;/S{e}%tary (or any person authorised for the purpose by the

< ecretary) may investigate the circumstances ar any time of any
/ T | fnimm i -
z/\ plent so far as they may relate to the recipient's entitlement at any
< time—
g@ \g,, .
4 (a)  To a statutory allowance or student loan; or
RN . , .
{ O VY (B)  Tobe paid a statutory allowance at a particular rate or any
!

.

/ amount of a student loan.”

COLLECTION OF INFORMATION POWERS

When investigating suspected benefit or student fraud there is a variety of
ways iry which information can be gathered. Each method of collection is

ABOD5047 4



MODULE 1: LEGISLATION & CASE LAW
Unit L3: Investigative Powers and Information Gathering

specific and therefore care must be taken when collecting information. Using
the wrong method of coliection of information can lead to it becoming
inadmissible or result in breaches of the Privacy Act,

The common methods that are available to collect information are:

e Section 12 of the Social Security Act v
p R

e Section 11 of the Social Security Act \<:’/f N o \\\/

* Section 81 of the Social Security Act /\\\‘”?/ D

. . QA N

° Section 307 of the Education Act PN AN N T

e Any publicly held information é\\\\ v N \\f

¢ The Ministry's computer system and client qﬁ@e@tamon <“\?§\\/

Other methods available for investi igators to use’ h/e usmg the br@@@of
section 29{1)(c) of the Privacy Act or by execdt a/Searchm@rmm With the
Police using section 198 of the Summary P peeh\émgs Act/>

, 2\
Section 12 o~ \\\f ' (“\\\/

The Act provides the authority far émoeﬁo tnvaéf:ig\ak laims for benefit
pursuant to Section 12 of the Azt The\o\f?cer@a s>tigate the client’s
circumstances that emsted I'Y'I""t mu.el\f prtor/to\r ant of benefit or during
the period the benefit wa

This section allows off,cgrs\to\: em‘:—.%&n“ts\pr any other person who has
pac;

\/

knowledge of their crrc egty s can also be asked of any person
as to the means, )ammm ﬁd eeanomlc circumstances of any person
so that a report can/,tae rowdeg\t & court under the Family Proceedings

Act 1980 in réspecit@f/maln féna%promedmgs
@u?ty m{er quasb%s

The/sect;oh\pléces the person being interviewed to answer al)
O/p ns put to /t’hem sonéernmg any application for benefit or any person
s/bean\rryr:ecelpt of a benefit or concerning any statement
IO Med | p\)catson for benefit.

<‘//\?\Qer the( gﬁ xduty for every person to answer an officer's quastions there ic
“ono SL t er to enforce this if they fail to do so.

P%fagatmﬁ

h/ power to investigate pursuant to section 12 of the Act is given to the
T \feff Executive or an officer acting with the Chief Executive’s authority, This
"‘Q\‘?Uthority is achieved by way of delegation. The delegation can be made to 3
 specific person or a specified ciass of persons or the holder/s of a specifiad
office.

These delegations can be revoked but will not take effect unti! communicated
to the officer/s concarned.

AB005047 5
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\//\\Eec’ctow 1@?@%\5}@ to the Chief Executive’s power to obtain information and
\> /a’enf&egs f‘wm offences in refation to that power,

MODULE 1) LEGISLATION & CASE LAW
Unit L3 I"n\festigcstzve Powers and Irformation Gathering

Admissibility of statements obtained under Section 1.2

Most interviews concucted with clients are done so under the provisions of
Section 12 and B1. Questions sometimes arise as to the admissibility of
statements taken undear this authority by a person accused of commitiing an
offence because of the ‘duty” imposed on every person to answer the /2
Ministry's questions. /

% (2N .
The duty to answer guestions is in conflict with an accused par \s@/ w /( hd
shience uncer the Common Law (including the District Court Rui \\/ /

apply to Police officers only) and the New Zeaiand Bill oé%\gﬁt E&cf 950, \ \5

Case law has determined that the obligation | mposea byt %\ﬁem Zealand Bi éf
of Rights Act on enforcemeant officers (such as the Jm%ﬁ\ o consult 2-scligitor)

do not apply to the Ministry — as Ministry Trwesti,gét@*/g/&omot Have\i;hze‘p wer

to arrest and delain an accused person. (/> \ / (\”‘\) \) g
However In order for a statermant made by ah n\a\Néu,/Sfed P ﬁQW

admissible in criminal proceedings agamct\mag arson, ﬁxstatemen* must
have been rmade voiuntarily and obtameﬂ\fm{l){ To @aﬁsi’y&b}s requn ament,

the Ministry has formulated & ‘ca \N\'\Whicf’l shoutd be);eaa to clients when
being interviewed about suspe%ﬂﬁmal matte\rQ\\ \
@ -\ ,//
Caution /\ N //«
The caution to be usefﬁ'\bu e/ inisty t@ut below. {Other modulas of
this training pac\age” QX/@? hen !5: c?misr priate to use the ‘caution”.
d%‘or

“We have /"6;7/:2 /mf*egardmg vour benefit entitlerment and 7
would //k& ‘mfaajy o youlabx UE Tt

<o/u ara—; emc;f %ﬁi&éﬁ énd vou are free to leave OR vou can ask

e f>/€za atany

Yo, ﬁ‘g/ fot f e fo- &’HSW“:’ my questions hmw‘ﬂv& anything you do say
\ /3“/\5@ b }:&ftﬂ}\a% and used in evidence,”

m 7{\ A\

iﬁf*”’m\l} 1) requiires any person o provmﬂ the Ministry with such

documents in the custody of or under the conirol of that person, and to allow
g;bmes of or extracts from any such document to be made or taken,

< m@\rratlon as the Chiel Executive requires to or to furnish information or
®

The information requested must be for a purpose set out in Section 11(2).
This section outlines that, among other things, the purpose must be to
determine a persons entitlement fo benefit, that is being daimed for or the
rate in which a client couid have or can receive 2 benefit,

The request for such information must be in writing and the Code specifically
refers to this as 2 "Section 11 Notice’,

ABOUL047 5
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Every Section 11 notice requires the persen to provide this without charge
and to produce the information within: a specified fime (no less than 5
working days).

in September 1997 the Social Security Act 1964 was amended by adding two
new Sections; 11B and 11C. These sactions provide a Code of Conduct that )
applies to the use of powers fo obtain information under Section M/pf the 2
Act. . SN

‘&2 N
Section 11B of the Act requires the Chief Executive to issye tms:& )after | \(\
consultation with the Privacy Commissioner and to publish it Y%’n that 5. .-
accessible to the public. Copies can be obtained frae t}f rg \ﬁ"}»m any OP&@%

)

of the Ministry of Social Development or from the MSD web A\
www.msd.govt.nz (jocate this document now), / /:\ —

Foliowing the introduction of the new Sections of )f>t ﬂ\ ‘%he f)»r £ C\o\d@of
Conduct was issued in December 1997, Thishas been revi ecﬁi and replaced
from time to time with the most recent aag,apﬁim e Cof:;a was-Jast renewed

on 23 May 2005. \\ V&\

/\

Information collecting p@we\sts S A \v

The Ministry of Social Developmiant tséiécts pgrsmﬁa\ly?ormation Sometimes
the information is coliected u!?’ﬁCz. g{hh:h& t\o application forms or
during interviews. Oe:casmﬁal?y it is collected by us;ng statutory powers,

Where the Ministry fs/g!v@a i@e‘&al 3tdtﬂj: owers to obtain information,
these powers overri ivac /Att\ Se tion 11 of the Act permits
authorised staff A Vﬁqw? @rovzde information or documents
for any of the pému/q;es sat OL{\ n{s)ctaon 11(2) of the Act.

This Code déé&s oniy wit; xamsm of powers to obtain information under
section 11 ) ft does no the rights that officers have, to request
inform Wder Section 12-and Saction 81 of the Act (dtscussed in this
ugit). N2

s “\\ /> P -,

~N
< Repstng ﬁgr@mﬁe of conduct

\) L\P&rﬂam ’?B\S\F&‘ogmsed that the powers given to Ministry of Social
\\/; eve)qpmen to compulsorily obtain information can be intrusive and should

/b\ia\ﬁcaé ith 2 Code that governs the way in which those powers are to
(ex/emsad

oo

/ (/\ Vk?hen seeking private information about a ciient or the other person the Code
\/ requires the Ministry to;

¢ first request the information or document from the dlient or that other
nerson

¢ give the client or the other person a reasonable time to provide the
information or documents
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specific and therefore care must be taker; when collecting information, Using
the wrong method of collection of information can lead to it becoming
inadmissible or result in breaches of the Privacy Act.

The common methods that are available fo collect information are:

¢ Section 12 of the Socia! Security Act //

| . . // RN
« Section 11 of the Social Security Act A < /\/ Ve~ N
s Section 81 of the Social Security Act B \\ . \ S 5)
e Section 307 of the Education Act \3 \\\>
* Any publicly held information /\> OO W

e The Ministry's computer system and chent d@ @tation <P\\§?§;\>
Other methods avaiiable for investigators to usé &4 \ﬂs/mg the pf ows;o% of
section 29(1)¢) of the Prlvacy Act or by execbtmg/a” éear% aﬁ*ar/t/wnth the
Police using section 198 of the Summary, @ceedmgs A

/\ % \\
Section 12 N N \\/\

The Act provides the authe rity for m%%r" to inwvé mgz;t Cid ims for bensfit
pursuant to Section 12 of the Act The office Mﬁﬁesmme the client’s
circumstances that ex:stedmed ately p/o,r\to h@\g; ant of benefit or during
the period the benefit w{s\/p‘a}d\ /\/

This section allows offmea\mjgterwevf cﬁén}g or any other person who has
knowledge of thej McsﬁcwnstancesﬁQu\aégons can also be asked of any person
as to the means/ e ﬁfmﬁgéapacﬁy@/ d economic circumstances of any person
so that a rep éamt?/e prowa@d\tp\ & court under the Family Proceedings
Act 1880 m s@ec:t Lof ma\eﬁaﬁﬁ proceedings,

Duty@\é E/ﬁ\}mr questi ns

Th€ act@*r p:aces E\c}uw n the person being interviewead to answer all
put th t iR G ncerning any application for benefit or any person
or has' een N'receipt of a benefit or concerning any statement

L&x}t/g neﬁ épﬁiilca‘clon for benefit,

Whn EF‘&JQ ;.a duty for every person to answer an officer's questions there g
no /g t@ power to enforce this if they fail to do so.

/@g\iegatgm

ﬁms power to investigate pursuant to section 12 of the Act is given to the
Chief Executive or an officer acting with the Chief Execuijve’s authority. This
\Jauthorfty s achieved by way of delegation, The delegation can be made to a
specific person or 3 spacified class of persons or the holder/s of & specified
office.

These delegations can be ravokad but will not take effect until communicated
to the officar/s concerned,
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Every Section 11 notice requires the person to provide this without charge
and to produce the information within a specified time (no less than 5
working days).

in September 1997 the Sodial Security Act 1964 was amended by adding two

new Sections; 11B and 11C. These sections provide & Code of Conduct that o
applies to the use of powers to obtain information under Section 11-0f the <4
Act. >

N
Section 11B of the Act requires the Chief Executive to issue hig@o\ \fﬁer C‘ f/
consultation with the Privacy Commissioner and to publishit i  Torm tha E/\}a
accessible to the public. Copies can be obtained free of ¢ arge from any offjeé~
of the Ministry of Social Development or from the MSD website & y
www.msd.govt.nz (locate this document now), \[é\%_\ ST,

Foliowing the introduction of the new Sections o the \cEthe fitst Cotebof
Conduct was Issued in December 1997, Thisﬁés%b;eeﬁ rev@:@d' /r“eplaced
.

N

v

from time to time with the most recent and-appiicable Code was-last renewed
on 23 May 2005, \YJ N
QAN AN D
“ = (lk\‘f-‘ \> A \ \>\,
Information collecting powers—— . \V U

A R §,

N \ 3
The Ministry of Social Deveioprﬁ\egt\gﬁievcts personal information. Sometimeas

the information is coiiectec;g_ﬁirect y TEom t[;rewc}\iet 3 application forms or
during inferviews. Occagb{xa{ﬁ( it is collaé\t@%c%ing statutory powers,
N I <

Where the Ministry is/given special sfté%’gﬁgv@owers to obtain information,
these powers ovegr_s\@e“ﬁk\f@ﬁvac ,jx't:ﬁ\g tion 11 of the Act permits
authorised staffﬁpjeqb{r/e any \&;s@w\te/ﬁmvide information or documents

for any of ti}g\p&&i%c%/‘es set o '{}\é/ction 11(2) of the Act.
This Cod \dééts; 5n!y wit, ﬁ\é:g%ekise of powers to obtain information under

sectiop 2(1)) it does not.affect the rights that officers have, to request
infcrmatsoﬁ/uﬁder ﬁgction &and Section 81 of the Act (discussed in this

U I8, \/ AN
,\\@f\ms fﬁsf‘\é&éﬁie of conduct
< //:/\ ~p liamé nt-fig ‘@E%Jgnised that the powers given to Ministry of Social

\> eve{:lqg?ﬁnegp/ﬁo compulsority abtain information can be intrusive and shouid
be@}‘ahc\\edw%h a Code that governs the way in which those powers are to

- egarcised.
N

<.\“§§ae\f‘Cede"
N
ﬁ 1When seeking private information about a client or the other person the Code

\ \ .
N requiras the Ministry to;

» first request the information or document from the client or that other
person

e give the ciient or the other person a reasonabie time to provide the
information or documents
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MODULE 1: LEGISLATION & CASE LAW
Unit L3: Investigative Powers and Information Gathering

This request iz often referred to as a preliminary request, The client or the
other party must be notified of time frame given and the request must comply
with privacy principle 3 of the Privacy Act 1963,

A Section 11 notice may be issuad directly to the source when the client or
other party, refuse to provide the information or they fail to do so thhln the S <
reasonable time frame given.

/ o~ \5

There are exceptions where an officer may not be required to l \@\ai%
prefiminary prior to requesting the information directly from {&;9:,;

Where there is a reasonable cause to believe that comp{;fﬁz@ w@ this parﬁ\&
the Code would prejudice the maintenance of the law thé Mii stry m
request the information or documents directly from/gi;@ g)urce in %

a Section 11 notice. \//\j -
g% / \\
Prejudice to the maintenance of th
Prejudice the maintenance of the law :ng@e\ )ap autro ld or would
be likely, to: /\ N \>\/ (\
a)  prejudice ~ N N \ /\/

3] the preven@\fkd\etectaon&mgégngﬁfon prosecution or

E?Jumshmen arv affevrc:@\ or
i) the ;3@8 o of a,pe\cup@-y nenalty; or

b)  result m/ {E@b\qeﬂcs igv K!ew Zealand with intent to
deﬁegpa \frﬁ si:rg ;B s or her entitiement to a benefit;
or i’

) r‘@sﬁitf&x/the baf \\a;y destroying or otherwise tampering with

é\?ént evi ewice r
5 g

avent the ofﬁ\cer from giving a prefiminary request because
fﬁce <m§y?>that the person does not reside at the address
Ministry and cannot be contacted through that

< @dd{éﬁ%‘*for

/ "
<O a ,;/ , \f.ése where a prosecution has been commenced against a
N3 neffmary, invoive the beneficiary incriminating himself or

Q \“L/herselr

\

S

otice”

\@oﬁ;ae requiring any person to provide information or produce

; ocumentatron must;
a) be in writing; and

b) advise of the existence of this Code and noiify the person to whom
the notice is given how that person can view or obtain a copy

¢} specify that the notice is given under section L1 of the Act; and
d) specify the information or documents sought, and
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MODULE 1. LEGISLATION & CASE LAW
Unit L3: Investigative Powers and Information Gathering

&) specify the date by or period within which the recipient must provide
the required information or documents and the manner of
production; and

f) notify the recipient of their right to complain to the Privacy
Commissioner that the notice breaches the Code; and

/7
Privilege and limitations 4/5 p (/\\\/
The ability to obtain information under Section 11(1) does nct e\u{ /:2 { f“/

person o produce any information or document that wo ptivileged m\a\
Court of Law on the ground of self-incrimination. Privile e\ t@ context \b\
means that the persan will not be compelied to disciose ma s What\h\mr in (

his/her evidence or by producing documents that /wg/u“hd :ncnmmairgm\ in

the commission of an offence. SN N
Subsection (5)-(7) of Section 11 allow for ieg&p @§saonal prlvﬂeaé This
means that confidential communications we\a ?f/g th@ﬂegai advisor
s protected from disclosure in evidenca \}f el or nahproceeding.
This privilege does not extend to sehc& Iy accguag the information
contained therein. \7 f\,

The guestion of privilege can b@\br \'rt befgre a hc:t Court Judge and
any claim of privilege can be tes*ted%}#nre There \a Direction issued by the
Director-General that the i&%ﬁi‘cw is predud“ d-from prosecuting for an
offence where the pez;soé gmeo‘ jqas}\,f&seﬁ to supply or to produce
information or documgni)/ts basmg th@(%e‘r{ka\ifon privilege of the type available
for witnesses in ‘aw i r/e\xam;ﬁ,lb & communication made between
a lawyer and cilgnt/\ _ ’\//

The Gmdei:(@\ ‘ébe/Cod - \‘c‘t outlines further limitations on what
may be ué&vr\t' rom ied-groups. These inciude the empioymeant
sector, gia“z;tt\on sector a dical professional sector,

Obtain a\cg} of th/\Gu hnﬂs to the Code of Conduct and familiarise

/f’ r%{f%th these

nces;
<0§’w\o fences contained in Saction 11(3). First, it is an offence for 2

per ise or fail without reasonable excuse to comply with a notice
Stion 11 to the extent that the person is capable of complying with it

<@e second offence arises where a person “knowingly or recklessly furnishes
formation that is false or misleading in any material particular” in purportad
mpixance with & notice, or attempts to do so.

\
\ JThe penalty for such an offence is a fine not exceedir ng $2,000.00.
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Section 81

As outlined above this section provides investigation powers, it also proviges
information collection powers,

may require the beneficiary or his or her spouse or partner to provide any

information or to answer any relevant question orally or in wrftf (; ?
As mentioned in section 12 sometimes the coliection of this mfof m:an Ak SO
Cause admissibility issues and again a caution shou id be admlmgte \\ }
S N
v o /
Section 307 / <N § \\\“ =

The two subsections of saction 307 of the Education Act 1986>prov1de\\the Y
powers available to an Investigator to collect mfor at}mq in re!atmi@ N
suspected student fraud. /> S Y

\\/

Section 307(3) — Power to reguire S’tudeh{%gypp& \acwn{ents

"The Secretary (or any person aufhé“ﬂzs for th \poée by the
Sacretary) may, by written nom: t recumant requure the recipient

to do all or any of the foiEowmg‘fQ

{a)  Produce to the Sécrgtaw (or a /%
aocuments, rgg:orcas\ur ther ff‘h\ I
entrtiemengmﬁany time— g <\/

N }‘5\ éta“yi:ory a}éawaﬁce\m stuaent loan; or
(ir fé’?\t&rﬁf/allowance at a particular rate or

ga student loan, that are in the PEerson's
sses;s;o @5 t@der the person's contro!:

{}2 \iiawcopze.@ \f\{/‘y sUch papers, documents, or records to be

erson‘% any papers,
evant fo the recipient's

/lee t\Ah@ Se etaw (o authorised person) any information or

Darh{:ul elevant to the recipient's entitlement at any time—
RV

0 \/ ql) /“Fo a statutory allowance or student loan; or
<O \/ / 'l gﬁ}b To be paid a statutory allowance at a particular rate or

Q\ '/ any amount of a student loan that is required by the
/ Secretary (or the authorised person)”.

g&(&aﬁ 3@?{ 4) - Power fo investigate student fraud

h< < "The Secretary (or any person authorised for the purpose by the
/7 Q Secretary) may investigate the circumstances at any time of any
FOTNY
M recipient so far as they may relate to the recipient's entitlement at any
time —

{8)  toa statutory allowance or student loan; or

(b} 1o be paid a statutory allowance at a particular rate or any
amount of a student loan,”
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Section 307(5) - Duty to answer guestions
“A person {whether or not a recipient) who is asked questions during
an investigation under subsection (4) must answer the questions,”

Education Act and the Social Securify Act /

These statutes provide the same concept for obtaining informati f{(b herﬂ \>
are slight variances that need to be considerad when conductini %ﬁf )/\
investigations, .

It is not uncommon for a student to transfer between a{z/h{owakze/ioan to\ Qrf ~
Unemployment Benefit ~ Student Hardship, whan these cas&gﬁecome\the
subject of an investigation more care would need to/ beigiven wheﬁp%a).anm

an enquiry. This is to ensure that the correct st gw@use?/mr\tﬁa\gwen
pertod that each type of assistance was paid Ec 3

For more information on how fo rnvestngate@@uée raudy; &age%efer fo the
Student Fraud Guidelines on: /\ \/ J </

http://doogle.ssi.govt, 1’17/1@“‘}@3;11“”E=3/”1e3\/ﬁa.ﬂ*€5,
clients/policies— O AN
standards/integr wtv/nth»/le\};;\a V/:mv/e(: L\kqa\lmng suspected-
student-al lowance- anc;i sf\a\&@@f oaﬁ@fféiﬁ\d html

PUBLIC INFORMA W&N\ ‘0(1 >

In New Zealand thea/e\ Wén ﬂy recdrc%s \e d\that are public records,
Examples of these’ar Q:i reco r/%sf ;a\nd roperty ownership, electoral roll,
white and yeliem s “car r g} a’clon and anything recorded in the media.

A newer form Q‘f\m mat:@n h@%&* m SO\,iaI network sites (which have not been
iocked)/z@w ow”ae somé. val \fekuvbie information for an investigation.

% @%S c PgTER SYSTEM - SECURITY ACT
<€"‘

tjxa’r;ed above. ‘dmeﬁm istry collects vast amounts of information from
Not/@ﬂly do-ydu need this information to prove a charge of fraud it
- canalso /pmyadé leads such as landiords names and addresses,
O/\/ ars

\\) < \\ \\\' b /

N
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MODULE 1: LEGISLATION & CASE LAW
Unit L4: Obligations, Reviews and Deht

Unit L4: Obligations, Reviews and Debt

CLENT OLIGATIONS oo veesessenss oo oo
Section 804 of the Sodial | Security Act 1964./:
Section 307 of the Education Act 1989, ..
ChaNgE in CIrCUMSLANCES 1.v..o.cvveereroveseee oo e
Section 80 of the Social Security Act 1964... ye)s/ SRR S
REVIEWS OF BENEFITS AND ALLOWANCES., I NN .
SectonBlcftheSormiSecunthct1964”“”“n“““”“““"“"3g¥> &
Retrospective rate SUbSthtH)n..".".,”.n.”.”.".“,“.“r;74;;hy ........ NS -
Section 307AAA of the Education Act 1989.. TR SN
DEBT, PENALTY AND RECOVERY ..o.oovvorriov /?\ Sravenvernes o
Recovery of overpaid benefit or allowance....... < \,/é;;/ chibes
Section 86 of the Social Security Act 1964, Ll W&\Qﬂ
Section 3078 of the Education ACt 1989.....4,.C b oo o
MORE INFORMATION ABOUT DERT AMOUNTS\ANQERECOV@ ceennd5
Recovery and Prosecution............... (... My R b \\1\7 ..............................
Overpayment.......coivrvinsesirnn,s "¢.}*“ e,
PENANTIES et g
Provisional debt wrttn-offf: ............. S, e

\\/ﬂ %em\ves
f /\\B?the(z ;k\f\%gs unit your will:

L@dexstand m@,/“gi%engs are obliged to tell us about changes of

@ &mume;ances that affect their benefit
8 > “Understand debt/overpayments

w u\ ersiand how debts/overpayments are recovered
@ =
\/

@@ \/
@ \

Ry
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CLIENT OLIGATIONS /;> A

= . o > RN i )/\
Section 80A of the Social Security Act 1964 f\\, N /\i\}x/
o N % -
Section 804 of the Social Security Act 1964 requires the @g@t{o immediataiy\

VD
advise the Ministry of any change in their circumstancg_s\ which, pnay afféct the )/\
s R " - . & f . _‘\\\\\
right to recelve & benefit or the rate in which they r;eée}ve\i\t. \v\:}

The requirement of compliance with this sectionplac y n\énus/éi%:t\ﬁe *@Eent to

advise of their change in circumstances and i qf‘se?r rred o\tﬁe\‘jﬁ;ént’s

obligations’, ///“\\J\\“/ //“» $~
Section 307 of the Education 5{\@9 AN

Sections 367(1) and 307(8) of the E QE&E&JD:')Act J?agg\\@ﬁ/cé?tfwe same
responsibility on students to aciv's\e é"a\ \\\Nﬁmistwgs\%}gn\g;s practicable of any
changes in their circumstances t atwoiid materialiy affect their entftlement o a

student allowance or loan and/or to-tie ratg’ﬁf‘g_\@h@h’the allowance or loan is

being paid. e Q N /\v/ D
£ /> ‘ /”H‘.\\ . \'\
Change in cfrcwgr@tanceé (NN

. . ? g \\\\\_/l/‘.‘
This section is o@@c 1o inve igations under both the Sodial Security Act
and the Educatic\nvi;.ét{/ It appﬂe\s both benefit fraud and student fraud. When
R [ P . .
prosecuting 3 persefiit wg@e\@c sary to determine that the client knew that
their cgggg ﬁxz\ ¢ircumsta ces'would affect their entitlement to or the rate in

which ¥ ;é}rfﬁeing paid a\b\@neﬁt, allowance or loan to successfully conclude a

pré\ecuh\m Q\\ p
NS e . . . .
|5 uSual that these circdmstances will be obvious to a dlient e.g. when g client

\/Q;pencesi\ag—ﬁﬁfgeﬁwpioyment or when a dlient has 2 change of address,
/‘*\ \
/\'5\’) L@ometime;s:ﬁ jg)\léss‘clear. For example, a client may not understand that

eceiyj@(@s ending an inheritance could affect the rate of payment of their
benefi
AN

</S.f:')ciaT/Se{:m'i’D,r Appeal Authority decided that an appeliant receiving a
<Pomestic Purposes Benefit satisfied the requirements of the section when she
~oDetified the Ministry only after she excesded the exemption for earnings, rather
[ Q \than whan she commenced empioyment itself, as commencing employment did

\/not, of itself, affact the rate of benefit,

This section does not provide either an offence or a penaity, therefore no
brosecution can be startad using this section alone, However, the client’s
knowledge of their obligations is a requisite for proving an offence.
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Unit L4: Obligations, Reviews and Debt

o
o

Section 80 of the Social Security Act 1964 - & )\

o . . . . < S /“3/\
Section 80 is an extremely complex section which provides very regulatory dates/ ~ A
in which various benefits can commence from, It is administered in junction '\‘xz/’

with Section 80BA and this part of the Act imposes certain s@hd:@ son { w o
clients based on certain circumstances. o "\“("“

. N
The general rule under this section is that benefits commence onh th';,ia%\qf the
date upon which the applicant is entitied to receiveé\%e}@\fﬁ or the date the’
application for it is received. S ‘

S N { (\\\
Section 80AA provides an exception to the datel {ﬁ;& benefits car be granted
/ te\]‘ﬂ\ S - i
if the Ministry has in some way at an earlier fime\acted inérfor:

AN NN
Section 80 and the manner in which mejmm\gsﬁr)/s applies this has been tested in -
the High Court. There the present}éadmg"';case la dqe@/nﬁr allow the Ministry
to replace one benefit with anotherin \a\\vetrospgg:%?\qi ner, (refer to
Retrospective Rate Substitution section jof thig‘ij\n&‘\%\ :

N\ O
( \'. \". \ R . /\ /z -
REVIEWS OF ﬁ&W S ARND ALLOWANCES

\‘\\A (’ \r \\\.-k_
Section 81 afghe\xic)/éa! 5@3@1}?@4&5{" 1964

\\ ¥ ", \\ . . '
Section 81 oj\tb\g‘gé_efﬁ{’ Secy{g’ﬁ(A.\Ct@QGﬁ% allows the Chief Executive to review
any benefit f\om time to fime fothe purpose of determining whether a client
remain t}fti d->/to it, ma othiave remained entitied to it and/or the rate in

which the @/anﬁ it w/g\s paid. ~
}\i%ec\ﬂ/iz t})f the Socjal Security Act 1964 this section also provides an
&

/ﬁ?}h 0 obtait information from the client by requiring them to answer
/‘? ns or../\p{g\\fj\?fﬁ”ﬂﬁ‘ormation in the manner specified by the Chief Executive,
<<? fixcxwttion ;8’@’(2){,57{@&{3) gives provision for the Chief Executive to suspend,

K *tgrminateiwﬁ/ ry the rate of payment from a date determinad by the Chief
E}e@fﬁ@&mﬁe it has proven that the client was no longer entitled to receive it
(/ S

IR
\?‘?gefréspecﬁve rate substitution
f ~

\’“ \'\! on a completion of any investigation a decision about previcus benefit
~—/ entitlement wouid be made. Generally the decisions are done s accordance with
— Section 81(2) and 81(3) of thee Social Security Act 1964,

Careful consideration needs to be given when making these decisions to ensure
that guiding principles of Section 80 and Section 81 are not compromisad,
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A leading High Court decision; Department of Work and Income — v- Moody
further outlines {among other issues) how the Ministry needs to determine a
client’s previous entitiement to benefit when retrospectively reviewing
entitierment,

A
This case confirms that the Ministry can not substitute one benefit ?ﬁh%!}other /Hﬁ\, D
when making a decision about entitement in a retrospective mam’he\r\/vy (O A

4
/

For example the Ministry could not go back in time and sub ‘&é@%é\ (\\8,

Unemployment Benefit for the cancelled Domestic Purpog Bgﬂéﬁb onhce it h‘agﬁ

been proven that a dient did not have a dependant child ih th»e\s‘; care. Fowever

if Accommodation Supplement was received by the {;H(@ uring the \ad\c/)f

the review then the rate of payment needs to he {,jus@&tmspgei( 3@3 this
(0N

rate change does not contravene Section 80 of & <

é N,
The correct application of this part of the A eompl - ‘ésjg'é‘tance

should be sought from Managers, Advisors.; d'Legal Sepvices when required.
NN
O NN

ST
<

‘\\\
\\

R Ny -~ /\7
Section 307AAA of the Edication Act ﬁ%
Section 307AAA of this Act allows.| e_wmstry Q\' dspend payment of student
allowance has failed or refused to corply ?t@; @ requirement to produce any

, 2.1

PABAAN
document_, papers or recq_rck”\} Y fﬁ\\w v
/? v LN
< (O
N %@ AN
BEBT, PENALTY b RECOVE

‘\"’)‘/) \I /\ s .
Both Acts ha{%p&:gm foiﬁv:e}g ryof debt to the Crown, If & person remains
entitied to.a bgﬁ;ﬁ?/‘or allgwatite after a debt has been established then the
Ministry MH g‘cgver this by}"\o\ setting an amount from their benefit each week.

N

If ayméht\)s/aéve be‘eq‘;:a celled the recovery of that overpayment will be
/@&\@\d//t”o he Pﬁm@t{ ;géilections Unit.
CThe coliections &Fn\%/hé‘“s the ability to deduct money from bank accounts and
A X\\\‘Q

Y S, e
O Shouid Mo s
e \Sﬁouwgt{_iﬁ estigation result in large overpayment and the client has
Y substant ia-asset you could consider referring this to the New Zealand Police
agsgf;;/;embery team,

&3

TN v - .
( (\\ R%m very of overpaid benefit or alfowance
J /

-~

Itis likely that, if a person has recaived 2 benefit, allowance or loan to which
they were not entitled or in excess of the amount to which they were entitled, a
debt will be established.
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MODULE 1: LEGISLATION & CASE LAW
Unit L4: Obiligations, Reviews and Debt

A debt and its recavery can be in respect of any benefit advance, special
assistance or any other monies that represents a debt in terms of Sectzon 85(A)
of the Social Security Act and 307B of the Education Act,

/ % \/\\
It is inappropriate to recover over paid monies whilst the decision” m\&@bject @{
2 review or appeal under both Sections 104 and 127 of the S@C@f“‘ﬁl&/a ity Apt\

and 304 and 305 of the Education Act. \ \ b\/:;/
A\
Recovary under these circumstances should only occur if Ment agrees to /\
continue recovery of the overpayment. /~\ | \\\ N
/ \\ o

Section 86 of the Sociaf Security Aéééﬁ# \ vy
This section is a wide ranging part of the@\q@‘?lch pi‘eéengé ent features of

debt recovery. The section provides for ‘t@& istry 1o, r‘e«:o%? an overpayment,

It also allows the Ministry to smpose\\xmnet’ary ;;ena W/Eh’e client has obtained
benefit by way of fraud.

This section also provides provrs\n:[o/ﬁmnte m\aébt that has been caused
because the Ministry has ean error (r\ef\ mwssonaf Write off section of
this unit). The Minist th)a e co/nSTd ed-whiether the debt should be
provisional written ot?{?éfﬁ;r comnqences oF/seeks recovery of that debt.

5
2 o
Section .wz oFtne 5@5@# Act 1986

This se é?;]\ aﬁq@\ the Mi ry\bo recovery any student aliowance by deduction
rrom allowance, lso provides an onportunity to recover any

@” nce @bt fragn any future benefit payments.
t

oan is i ust\that/é loan, the recovery of these loans are managed by the
tmen Emléﬁa@%evenue, however if the loan becomes & debt because
%h@xf weren }\Q titled to section 3078 provides that the Ministry can recovery
&’/ IS from\any(f‘uture allowance or benefit,

RE INFORMATION ABOUT DEBT AMOUNTS AND
\’REQGVERV’

@ mentioned above section 85 has provisions o impaose a penalty andg apply
\__ deaszons as to whether a debt should be provi isionally written off. Case law has

also provided some guidelines that need to be applied when considering recovery
of debt.

/H
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Recovery and Prosecution

S0 far we have outlined debt in terms of the Social Security and Education Act
Any debt established under these Acts is a debt to the Crown howmve,r they are v \
what is referred to as civil debt, v

Once you have determined to refer a matter of fraud o the Drstr‘\ct;xﬁoﬁff //5 v
recovery of an overpayment should continue to be sought eve\n\vme\rg rimiped._ \\_//
proceedings have been initiated by the Ministry due to sus;;ecfce fraud. \W Q
Generally the Ministry will not seek a reparation order thmugh\tha Cnn;mai \ V(

Judiciary as we will rely on the recovery powers sat men the Acts.

Reparation orders are restrictive, The weekly un @ed a {{L eriod in
which it is imposed often means that the ent;r lsm)t recover&i W “also
requires both the Ministry of Justice and our.M ad Fﬁ\ te\J very of
the same debt. //\\ ' S\

O
In the District Court the matter of the iev\f\\of\ﬁﬁt mcafm%b@way of fraud
generally I5 oniy relevant to the Dzstmbﬂaumjudu/e Wh%n termmmg what
sentence he/she may impose if W \ebt s convaéte@\oﬁt} raud.

Leading case faw JQANE raqusrﬂs\t%ﬁ/ﬁn e what a net loss to the
Ministry would be if the clie "rthad told the;/ti’ﬁh( n process is in the opposite of
Retrospective Rate Sub/st t@)

N
IOANE is a manual agse/ éhw/e onlyf e\népncmg purposes and the Ministry will
continue to seek Vﬁ yf’ the ;@ verpayment.

The Ministry will ‘scm’tmue to saek Qvery of any debt to the Crown regardless
of any sentetﬁe\tﬁ ay b by the District Courts in a prosecution
case. N\ /

SN\
et)yer&é/ /@5 ~
«3} oUnt of tﬁe CE -and recoverable overpayment has been the subject of

aw chang case law decisions, Through case law the amount to
’”‘\ b fetover. {ih established as foliows:

O tha @?ﬂ ount of benefit ie, after deduction of tax {see Department of
lelfare v Allan (1993) 10 CRNZ 307)

W?et amount of benefit in excess after retrospective rate substitution has

< -Deen assessed.
> the net amount of benefit paid in excess after consider: ing whether the

( C \ y overpayment should be written off pursuant to Section B&(9A) of the Act
\/

Penalties

Where the overpayment was obtained by the customer as & resuit of fraud, a
penialty of up to 3 fimes the amount of the excess payment can be imposed.

AS945796 &
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The criteria for the imposition of such penalty are set out in .86 (2A) of the Act
and provide that 2 penalty can be imposed:

e after notice of such imposition of a penalty is given to the client and the dlient /">

has exhausted any right of review of that decision to impose & pe;p(%y ;M\ij‘\\
G R *' ",
¢ f the client has not been prosecuted "\f\\‘\//ﬂ/ //W e \/

| Vol
e ‘\\\\-—/ /

A
The criteria for deciding whether fraud has been estabiishe &as@@t\ﬁn\e clée{ip\\//
are effectively the same as Section.127 of the Act. A \\\- ~

Because of the serious nature of both the penalty and/tb\e alié_s;étéon oﬁ\‘:ragd, fHe
hecessary burden of proof is the onus of the Minis {\j he;equired@%‘iiof}

proof must be persuasive enough to confirm th?t/pn\tfgﬁafanc?j&igx\ abilities
the client committed fraud. SN )

. . . TN o
Provisional debt write-offs ) ‘("?\ D \}\

I \/J/ CA\\\
On 26 September 2002 Parfiament amenﬁ@é?ﬁbe Act ifi \Iiela_t\i&bﬁto Sectian B6(94)
and introduced Section 86(9B), These Sectiohs reguire, tﬁe%énistry to apply a

provisional write off test to al| rew\e\w actions thag}@@hlg\dh an overpayment being
) NN

established. O SN Y

T S ’ \l \ . . X
Before a debt can be prové’giﬁqa{iy W;*ittenéﬁf{a %ﬁfthe following criteria must be
satisfied: . )} S

S NN NN
g . NN N
*  was caused Whofﬂéf?p Iy/by ayke‘m@r ko which the debtor did not
. . o a Al
intentionally eoniribute fo \/</> T

s the debt?;\rg?:ei@/%he p@ﬁeﬁ#@good faith
Sty PNl .
¢ changed hiSor her po@'ﬂsmgﬁﬁe belief that he or she was entitled to that

Sum gt a x/v‘ Id not hava\u ‘;-gay of repay that sum fo the chief executive;
o It wWineq{\ﬁ able n all the circumstances to require a repayment.
&%@{98) g@fmés\wh/at constitutes an office error, This section must be
adn

- T

istered-in corfjunttion with Section 86(3A).

S N
//O h} e afb@@\qr{tgﬁa have had a wealth of case taw in their interpretation and,
S generally (e comimon sense approach to each criterion is fikely to result in a
} ., \// )

e pro Hegsmm If there are any difficulties, please approach Legal Services,
<\ \/,:7 \‘-\/
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MODULE 1: LEGISLATION & CASE LAW
Unit L5: Offences

Unit L5: OFFENCES

/2
a
/j 7 N

& _ AN SN
Contents >v (4

INEFOCUCHON vt e \\(2\/’
Section 127 of the Sogial Security Act 1964 ............ e vererars Eirgrrereens s

OFFENCES 1ttt e, en e evreanenss T

Ingredients of Section 127 of the Social Securizy ACLIB6%, s st 4
Section 307AA of the Education Act 1988.............. o, §‘;\:\> 5

Ingredients of Section 307AA of the Education Aét\}glé/ﬁ; W 5

OMISSIon = SECON 307AALA wvvcerevirrrssprmm s e ot 6
Definition of terms «ooveeee oo . ,\\.\\\/é : 7
TIMEFTEMES 1ovvivv e seresehes SN i % .......................... 8
Section 240 of the Crimes Act 1961..., ”13}/\“;}\/9
Section 228 and 2294 of the Crimes Ast1961,........... A s eeranessess assesasenees 10

/\\ \\! - <"\\‘\\\;\>\\/
\’//) . X \\\ >
. Objectives >

N )
(‘v N idegﬂff sénction you could impose
=) OO < Identity offenc:e;

s = ,»H\gdgﬁﬁe the legal terms involved

b ‘/\\/
By thée ‘this uRitvei will be able to:
F(hf/) 3F/ s A sbg\ 0w able to
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MODULE 1; LEGISLATION & CASE LAWY
Unit L5: Offences

Offences ,

3 /\) &\\..
Introduction & (/\ /Q‘“\ N
Through out all of the phases of your investigation the aim o royrn \wﬁethel \\J )
client was entitied to payment and whether they had comm K &ﬁfence ﬁla%\\

paramount.
Once you have determined that a client has bean ovepﬁald t@ if tl‘gfﬁave
ocbtained that payment by way of fraud you would ((eﬁvcp ta\determm

N

sanction you will impose. \\) [ \: ;v
The Ministry sanctions fraud by way of: \</ S o ‘QJ/

- Essuing a warning letter % /\ \/ /K\/\ \>

- imposing a monetary péna{ty A~ O

- referring the case forfprgsechtroﬂ RS

i i
AN
The Ministry's policy guidelines \Ml\asyst vau ih n@\s\@s@mg the aporopriate
sanction and can be found at- %)\.\ N
(//\ A ‘\\\/@/ N

SN \//
http: ;’/doogle S5, govtné\@ay}‘frau @%tsonﬁraud investigation-28.htm
//’_‘\ 2

Before rmposmg anft{f/thesaﬁ}gct:m you must first confirm that an offence
has been
Most c/: uds that y%ﬂ/ i COme across as a Fraud Investigator for the

istry Wz :
& «Seat@ﬁ\é% of the Social Security Act
( AN Se@t: ¥307A4 of the Education Act
S / ion 240 of the Crimes Act
<V A0 4 ;7 A “Section 228 and 229 of the Crimes Act
< \\\/ /Section 256 of the Crimes Act
/ Section 66 of the Crimes Act

)?h e@re other possibie offences ang charges in the Crimes Act that couid be
@ﬁ\mm}tted such as aftering a document or using an altered doctiment but these
o>not accur very often,

@/_{f your decision is to impose 2 sanction that refers the case for prosecution then
urther consideration as the type of charges you will lay would need to be
considered,

Most fraud offences can be classified by dividing them into two component parts;

AS945798 2



MODULE 1: LEGISLATION & CASE LAW
Unit L5: Offences

- Actus Reus (the physical act or omission and the sutrounding circumstance) )
~ Mens Rea (a guilty mind or the mental glements)

A
,>
These two elerments make the offence comptete and as an znvnstigawﬁ Ayour
investigation must establish these two components. = /\\
As explained in Obligations, Reviews and Debt module ftisim rta \‘Ehét YOu_ ) /f‘
estabiish that the cllent knew and understood their obligati /aﬁs s wil a55!st\“ -
in proving that the client had a guiity mind. N / ~
Yo establish the commission of an offence, all offem}e? mqmach Jng?g ent {c
be proven. Ingredients are simply words or ph;as Wi‘tttﬁn 3@3& Ute
which, together, create an offence. These words’ vses lat&r/ftmm basis
of the charge” when an offender is pr{)s%t:t&d \ \ J )

Ingredients of offences can be likened to Baki ng\a Eéke If ﬂe\hgi‘edzent is
missing the cake turns out a failure. Ltl@w\tse\}fp an Q nsg\gf an ingredient is
not proven, the offender will not be t{onyiéte‘& \

2 \ W
\ \ (

7 of ) i 4

Section 127 of the SO%{MS&?E‘@\ 195

Section 127 States: / T~ N OV

Ho wi ﬂfu iy\dge or omits to do or say anything for
the purpose/ za/ ?ﬂpt g to mislead any officer concernad in
the admmist of ’chf&’Ac or‘\any person whomsogver, for the purpose
of receiyi IQ;) tin mgt:& \Getve (for himself or for any other person),
or which, tesulfs in h(mge@e’“any other person receiving or continuing to

\)

reéi%“

\ /any b nefi Qaer this Act or the Social Welfare (Transitional
& Prgv:s\on&")ic,ct 1990; or

“Every person w ﬂ (Efs/any s’mf emam\%wmg it to be faise in any
material particular, or. ?

/\\/ i@ﬂptren from any obligation under this Act; or

’ O \\/ c) /7 yment from the Crown Bank Account in accordance with this

/\\ i'. or
@Qj any entitiament card issued under regulations made pursuant to

\ section 132A of this Act: or
N

Y a more favourable means assessment than he or she would

SO otherwise have been entitled to under section 69F of this Act

commits an offence and shall be liable on summary conviction to
imprisonment far a term not exceed; ing 12 months or to be a fine
not exceeding $5,000.00, or to both imprisonment and a fine.”

A5945798
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MODULE 1: LEGISLATION & CASE LAW
Unit L5: Offences

Offences

Under section 127 it is an offence for any person knowingly to make a false
statement, or willfully to do or say anything or omit to do or say anythmg for the //{\,.
purpose of misleading or attempting to misiead anyone. </\ N

The purpose or result of that act or omission must be for the recel i\o{ > Y
continued receipt by any person of any benefit, exemption or payrhe \fnder/i:he\ N )
Act or of obtaining any entitlement card or more favourable rg%e‘anég%snssmant\\

The offence carries & penalty of imprisonment for a term ho\e\geedmg&\ \ \

months and/or a fine not exceading $5,000.00. / — N
Ingredients of Section 127 of the Szxc@l\.s{é\tmty/éd\\z\@ﬁ@
Section 127 sets out two separate oﬁenﬁeg\j? A\ /)

a) the making of a false statemqr@mém matg/al\paztm:ular
b) wilfully omitting to do o;»sa é@thmg fof ﬂwepuxbose of receiving

any benefit. Q\ \\ — e{
To estabiish the commission of at nfe, all Qae}m%\r uire each ingredient to
be proven. ingredients are smm rds or ﬁnat are written into statute

which, together, create ap@ffe}rce These’ Wﬁ"&‘»\/@’ phrases later form the basis

of the ‘charge’ when armfﬁeh\/er is presef:uteév ,

/f“
Ingredients of oﬁ“ené\, carbe likengd\to b King a cake. If one ingredient is
missing the cake@ums failure; ikewise with an offence, if an ingredient is
not proven, the offé endelr wil nﬁt\be\qon\ncted

The mgredleﬂt@céﬁiame H\ are

- pers aocused) \\ \> (1)
migkes Q tatem@q&awmg it to be false in any material particular (2}
ﬂfu /éays o’ a“ﬁes \ {2a)
ﬁliy omu‘@to\ say Of' do anything {2b)
x\ ypurpos/ i mq\s@adlng (3)
anﬁ%{p}mg,té mislead (3a)
%f receiving {4)
Cf ntinuing o receive (4a)
{//:\\ \ézy benefit under the Social Security Act 1964 {5)

\\5 Ensuring the suspects identity is crucial, in all investigations. Certain cases, for
example multiple benefits, would require the investigator to be 100% certain of
the suspect’s true identity.
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MODULE 1: LEGISLATION & CASE LAW
Unit L5: Offences

Section 307AA of the Education Act 1989

Section 30744 of the Education Act states:

{1} A person commits an offence against this Act, and is liable on summary
conviction to a fine not exceeding $2,000, who, in response to (&>
requirement under subsection (3) or & quastion asked unde@gu‘ﬂ@@on (S)ﬁ\b
of section 307, knowinghy—

« (8} makes a false or misieading statement; N
¢ (b) makes a statement from which any mafef"a! matter has beeﬁ\
omitted; or N
» (C) provides any false or misleading pap/@r ument *ree@rd or
s (d) provides g paper, document, 9r fm:é\from whm\\@q \material
matter has been omitted. \ Y
“\\/ // .

{2) A recipient or non- recipient commi a\ afFe ce ag@ th and is liable
on summary conviction to a fi ne,no ex?:e ing $\2,Q@O\O refuses to '

comply with section 307(5, \\ A \\/ o~

\

(2A) A recipient commits an oﬁ%g\e\anﬁ ts hab{e T»\Q\mmary conviction to
imprisonment for & term-not excéedmg 12 moﬁrhs or a fine not exceeding
$5,000 if he or she, ﬂﬂe\purpose OQ ZBLWHCI or continuing 1o receive 3
statutory atiowanz’@o Studéent io,é,n gxa\statutory ailowance at a particular
rate or any amdun:: Ei\f/a S/tude t@ 3??‘!8? than that to which he or she is

entitled, —
(&) kniawi/ make Q e or misleading statement in an application
for’: a;sta student loan: or

b) pwﬁgfy rﬂak ﬁ‘ Se or masiead;ng statement in a notification
Qafa @angn in t\& rfe?‘rpieaM $ circumstances that materially affects his
\\ &@er en Eement at any time—
) ‘a@\ statutory allowarnce or student loan; or
/ \\O (¢ (\@%ofbe paid a statutory allowance at a particular rate or a
N \/ O péptictiar amount of a student loan; or

< O L\\/ @W;Pfu  fails to comply with section 30?{6)
\> (3 )< \sbﬁ\géectron 14 of the Summary Proceedings Act 1957, an information

anoffence against this section may be laid at any time within 12 months
&fter the offence was brought to the Ministry's attention,
\//>
K
~
{ Q Ingredients of Section 30744 of the Education Act 19809

—/(Knowzngly providing false or misleading information)

/

To establish that someone s guilty of knowingly providing faise or misleading
information when required or answered a question when asked the f"oliowmg
things have to be confirmed:

A5945798 >
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MODULE 1: LEGISLATION & CASE LAW
Unit LS: Offences
* That the student was in receipt of Student Allowance or Student Loan
» That the student worked { had Income / was in a relationship ete.
« That the student knew of the obligation to advise of the work// /ncome / / <

refationship etc. «’\ N
@ N [ -
AND B N
i (\“\ . /

¢ That the student made a false / misleading stateme/an a‘Form or ‘\}b\“

interview AN 5 {,\ j
OR

¢ That the student made & statement, from (wrl<ch éﬁaterr;ﬁm&ar\was
omitted \\\ \U/ )
OR //\\\/ 2

¢ That the student provided a faise\b\nsSJ /z{cung /paﬁeg gocument /
record, \ \> ~
OR “\E N >/

* That the student provided apager / dD&ﬁp{‘@b recoid, from which a
material matter waggm\itted / (‘z 2 o

/ / . \\ V
Omiission — - Sect /@é
10 establish tha@%
following thn;:gs -have
\/
o Tb th ét& ent was\m\racemt of Student Aliowance / student loan /
x npaﬁowance at\a\ta’c“e / amount of student loan

&ﬂ{e studé\m: wo ed / had income / was in a relationship etc.

t the Chi&“f\&kecutwe of the Ministry of Social Development or
/ /ﬁlnstitL@r@n hiag Yot been notified

<O L\Ve Th/a(ﬁﬁ d)ent knew of the obligation to advise of the wori / income /

tw D eftc.

;ﬁ sthe student did not advise for the purpose of receiving / centinuing
/ to receive a student allowance / student loan / student allowance at a rate
< “amount of student ivan other than that to which s/he was entitied

/ f\ \ That the student did receive a student allowance / student loan / student
allowance at a rate / amount of student foan other than that to which s/he
\ was entitled

AND
¢ that the student was working {or employed) for Emplover Ltd

is g <ofr‘? a wﬂfu f failure to provide information the

A5945798 6
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Unit L5: Offences

OR
& that the student s/he was receiving income exceeding the amount of the A
income limit . i <
I / //> - |
GR o \\:‘ {///\ 5/(/? A
© that the student wes working (or employed) for Employ&r,@/ ’ /\\"'\\\J_i /
ZaNS S
OR <: N \/ \ //‘\/
© that the student or their spouse were receivingm\co%é)xceegm@\tbe %
amount of the income fimit (/5\‘;}'1\:\] D
£ wyw RN NN
Definition of terms ////> N/ ( )Y
N > \
Makes: As s00n as g pers"m?igifs;’a st tf&;%q\\\:}aﬁéiication,
renewal etc, titeyare eemej <\b§ ade the
contents 9{ fh%e\q uments. thelr statement.
T N y N,
Smith v PoiE 19857 BCLIYST
Statement: The Qo:ﬁ\i\s}atéﬁwem’“@é@\ﬁ@é’ﬁtly wide to cover any
form of rpresentatio “whether written or oral,
.
< Police v Mcaightin 11670 ] NZLR 889, 891
RN RN
Knowing it to be faisgf/ﬁ AR )ﬁvesti .’?ﬁbr\@eétfs to prove the suspects true
U Adrcum ggasfy/ order to show that the information

/A\ k) v,
(\\?’j\\\/give:_nﬁ; e Ministry was false.
i / \\ <\
o~ s ,&%‘E \;EM.‘ states that they are a solp parent, the

. 1
? \.\;\\\>/\/} <\§{§€j fp’
p

TaISiY of the statement.

S

DN
Mafeﬁewfaﬁ - something that is material particular is something
<\\ AN hat goes to the root of the offence,
W \f s

tor needs to gather evidence fo prove the

{ A \.\\\\7 /eﬁ A rent book supporting an application for Special
SN \V . \\\\) Benefit, is a document that goes directly to the grant,
< (Qy ./ (/ A of & Special Benefit and therefore if false,
N woul A statement in & material partfcuiar,
@ ission: a wilful omission in this context means a deliberate
/// N failure to tell the Ministry about something which the
\\/7 v PErson concerned knows should be the subject of
R\w advice to the Ministry, In that instance it would
S normally be a reasonable inference that the person’s
N purpose was to mislead. The crucial question is

whether the customear was aware of the need to
inform the Ministry of the matter in guestion,.

AL945798 7
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Latham v Department of Social Welfare ( unreported
High Court AP 311/93

Itis critical to ascertain as an investigator, that the suspect had sufficient
knowiedge of the entitlement criteria, for the benefit they were rece; ig. .

Once this Is established, it follows that any false statement in a rafa?tériﬁif///‘? / I A ~
particular made by the suspect, would be for the purpose of ?\%&?ﬂ@g\/ o~ \\g /)
If the Ministry was not misled, due to the suspect’s false t/aéamén\ts, the Susﬂ\eﬁk

S

could still be charged with attempting to misiead an of’ﬁcéf”ﬁf\t@; Minésj_asy\. S
.
An investigator needs to show that the false s‘catemigt? made by g ect were

for the purpose of receiving/continuing to receive/jc} _ng/ﬁtv\imdayf}the\ Q:{aT
Security Act. <<// }Q (O

- o \ \\L/j
A charge relating to receiving would gener {fy%e;\\l% on (_‘(Ti\aﬁc}as/for
benefits. Conversely, a charge relating 0_sortin ling to receive wauld relate to
applications for renewal, resumption jeisletly inuation af“t\g\ene@

This ingredient can best be p@éﬁ?@\quesﬁ@’@n\g\%@é\suspect
N h o o
eg: What do yvou think\w‘oujbf/happenf\t@‘\:;fs@)&b\eneﬁt if you returned
R -, \ ‘\\

yYour renewal? ™~ e s LN
/ '
Why did )ﬂqbcé@y Yor Uﬁem}»\%ﬁ%éﬁt benefit? etc
The word “benefit” i ;\is/sec’giop[;&ates to benefits paid under the Social
- o= (/ rd ! , \_/ s
Security Act. AN N,
Proving that-the Buspect dctialiy received the money can best be achieved
ng that-the susp gﬁ iy, ¥ j

P
<

by: % NN
a) /(\// @oning\ﬂi{a\; pect:

G A you receive benafit payments into your account for the

-

’ . e ‘\v/
@ ~ '\\“C/“/in You draw money from that account during the period...?
N e N,

O LN or if/}hﬁ ““ré\e\‘sﬁmhse above is in the negative, then;
. | o
\‘\Q/ \\‘kﬁ)ﬁlis%ng the Ministry’s computer records, and/or
N
@ D Obtaining the customers bank statements
ey \\\
Aoodimeframes
/ NN

@)Both the Social Security Act and Education Act charges must be laid within 12
months of the facts alleged in the information have been brought to the notice of
an officer of the Ministry, It has been interpreted to mean that time wil
generally run from the time when the officer has sufficient infarmation of the
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likelihood of the commission of an offence to justify an investigation of the
matter.

;
Time would not necessarily run from the receipt by the officer of an allegation of // AN
the commission of an offence, Russall v Wirihana [ 19867 BCL 1777, @‘ﬁx\s/may O
not be the case if the ailegation provided very detajled mfcrmatra/n\o hé/aiinged/ (“
offending. The date which the allegation was received is gy&@l sest /\\x ~/

guide to use when conducting an investigation, \\7 fp
/\.\ \V
Section 240 of the Crimes Act wm/“ X‘
/\ N S /
2 \)
Obtaining by deception or causing loss ki\éeﬁfton <’ \\ /
o (1) Every one is guilty of obtaini ceptlo P\Qat}smg loss by
deception who, by any dec:%p \m(a wrthsut claim of right,—

o (a) obtains cwnersfnp OF.p sessign. o\f; 5<Vcéntroﬁ over, any
property, or any pr@{ege, service npem‘\&; }y’ advantage, benefit, or
vaiuable consrderaﬂon\dwmufy of *ﬁ&; ; or

o (b} in mcgmng\any debt rﬂ@tﬁ@, obtains credit: or

o (T) /@c S\OW‘/;ZBUSES/aﬁ‘y’ bi;her person to deliver over, exacute,
make £ dors " kjé\strdy, or alter any document or thing

i derive a pecuniary advantage; or
izQ ¥ﬁaj:ses; Joss¢ n\/ other person,
(Z)I thi

tion, de@g%tmnea ns—
a false representation, whether oral, documentary, or by

Jcondu wh re the person makmg the representation intends to

/ V degewe aqy other person and—

Vgxr}/ knows that it is faise in a material particuar; or

/() y fﬁ/ \ >\/(u} Is reckiess as to whether it is false in g material
o LA O particular; or

AN
e {b an omission to disclose a materia al particular, with intent o
DN

deceive any person, in circumstances where there is a duty to
( ?/\/ > disclose it; or
/’“‘\\\5 ¢ (¢} afraudulent device, trick, or stratagem used with intent to

{ @\ decelve any person,

A5945708 9
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Section 228 and 229A of the Crimes Act 1961

These sections have identica! ingredients to prove. Section 2294 was repealed P

on 1 October 2003 and 228 introduced. 5 <
Many of the Ministry's investigations and prosecution cases span/pﬁ%@é??bes" /o \
of years and if you are prosecuting a case where a client has uset;‘,\a\\ ument | (\\ f}
prior to 1 October 2003 you would lay a charge under sectig@@%@&.\j} /“b\%_/
Dishonestly taking or using document \//\[\\ o \\ &

-
N A \\.>
j ‘cee%{g 7 years who,’
with intent to obtain any property, service, Qe\c/uﬁ}é“@adva;}tage( r—
valuable consideration,— ~ TN

RS e
i ithout claism-of right, tak ot
o (a) dishonestly and without c;l(m\\c{\\r‘l\é/!’ﬁ ta/e/@s‘g}z‘@ms any

« Every one is liabie to imprisonment for a term netex

document; or £ ; AN
, %‘ NS AN
o (b} dishonestly and witbm;\@nﬁ% ngh;t;\ag}@attempts to use
any document. <\<‘\\\\J Y,
_ SN
\"\\ \5\\/ ~ \\\\\\/(\/
N ~ R

A5945798 10
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Unit L6: REVIEWS & APPEALS

Unit L6: REVIEWS & APPEALS

o

ey o

S0
Contents <\§ / \

Applications for review............ Cllm ST 2
internal review ... /7 >§x\@, NSNS 3
Whan you do not have to complete the interhal teview iem\p{é\{é\*w@’ .............. 3
Constitution of Committee ...,/ O \\\\\“/ 4
, e . & R [ .
Disgualification ........................_. i \/) Fereenin. /Q\ SN, 5
Jurisdiction - can the BRC raview g]gfp{ CISIGR? ... S e, 5
What can't be reviewed under SectoR 1247 .o NNt 5
Reviews and prosecution ... . \\\\\/ “K'\\“&O .................................. 6
Procedure on review.............. AN DA 'L ?;5\ O 7
Constitution of the Soci i/SQCUF?ty peg}/i;\t}thqm ......................................... 8
Decisions that can be afpealed .......... Sy e 9
12J Right of appeai} SR J/’*\\> 5]
Procedures on apgag. /h@ S;(\\V g
Student Altowan Aut /t§ A 10
Types of studérgévieﬁ S j ..................................................... 10
AGINISERIVE FoUOW ... S5y 11
Sfatuto%‘f@m'ey/;..,.. S \;\Q .................................................................. 11
Appeafty SSART. ... RN e 11
Fuﬁﬁf@%ﬁs@f BDPEAL N L 12
i

O
(\\ NS
™, \\ " S \\\\?‘f? L] o
/@ M o Objectives
NN
p //’\\L\\Q/O o "j\\\@y the end of this unit you will be abie to:
\/(\ 7 \\ j\J understand the route of a review of decision
N
AN

/ 7 be aware of what decisions can he reviewed/appealed
\/\/? RV be familiar with the review and appeal process
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Reviews & Appeals 4‘2

PN N
introduction Y { ‘;\\_/
(stb =

v
People may apply to have a decision made By Ministry staff rav eviewed lf«fhgy \\,>

disagree with It 0\,\ \{;\
/> \\ NS /;:‘\\ >
Social Security Act 1964 \/// O \)

A review of decision is an opportumty@ O \%

= the applicant to advise that theyﬁ@agﬂ with & sqpecn%%eclsmﬂ made

= the Ministry to ensure thaﬁe%sﬁtzon hag he /appifed correctly, this
includes the appropriate d:screii

NS, \\ \
An applicant can apply in wmmg for & Revi iDagsnon (this may be in a letter,
email or an application forf ﬁhere they have mﬁrved formal notification of (and
do ot agree with) a dgzg Wch haf egl\made under the provisions listed in
section 12J of the Scﬁ:\ f‘; rity Asst This ) yciudes decisions made under:
(2 O

= the Social SEetiily Act 1t o

« & pro a\c%:% der s\cgﬁﬂ\z/ 4(1)(d) of the Social Security Act 1964

= of £ ocial Welfare (Transitional Provisions) Act 1990 or Part 6 of

p% Pensions Acf:\\agz ( )

: /@% the@w ;eaiand Superannuation and Retirement income Act

Nb Famlfy\ *ts {Home Cwnership) Act 1964 or
@regula 4 force under section 1324 or section 185 of the Social
Se/e’/u?ity %
he J:é ords and monitors the progress and outcomes of all reviews
\> stry mj
ntly these are recorded in a computer system named ‘HIYA'.

@?pﬁzatxms for review

/ F\\Seétton 10A of the Social Security Act 1964 allows a client to apply for a review
N, JOf certain decisions made within the Social Security Act. The section also
confirms that an application for a review must be received in writing, 10A {1A)

and within three months 104 (1b) (a) of the client being notified of the decision
that was made,
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Section 104 (1B) (b} doss aliow for a review to still be considered if it has been

received outside the aflowable three month timeframe, However the Benefit

Review Committee must first confirm that the applicant has good reas on for their //2

delay in applying. Only once a Committee has agreed that there is 'a<gi§d /r\/\\s
- e . a . " . LAY .

reason jor the deiay can they consider the substantive issue of the\te{%&/bemg { ()/\

sought. N
g N
The Report to the Benefits Review Committee should be co@letéd}on the ou‘ts\\@f/b
time issue only. The committee must consider whether thg'[e{rsigood reason fok,

the delay. If the committee finds that there were nC}(gﬁa?Lreasons fqgﬁa@ﬁ&!ay,

the committee should decline to hear an appiicatiag f@\y/gex&aw morie\tb?.}’”

months after notification of the decision. It should hot wonsider the subst intive

issue. The applicant does not have the right ,of\afppéafﬁb the :Sbcﬁa\tSé;}zbrity
Appeal Authority if a commitiee determines that, there are/{eg’ g}rqggxd's for the

decision to be reviewed outside of the tﬁ(f‘@i\ﬁ‘l{}ﬁﬁh tim,ng%ém%
S S AR

&‘ R AV

internal review /\</\\\\¢ /k | (V
. “ -\\. . \//\.\ - SV
The first stage in the process is t}@jg’%amin bé\\tigjsﬁ)n being reviewed, It is
important that any new inw/t”iﬁgﬂon provided By the.applicant is taken into

account at this point. }(ﬂwﬁ of ;hat\\'gv\ﬁi@%/fs to uphoid the origina!
t

decision in whole or m/gjﬁ g atter( mist ﬁﬁ\@n be referred to the Benefit
Review cOmm;ﬁZe/Q%hg . itte?). ~{4@7@& fo the Committee is prepared
. P . /} .
this can be by the Griginal.decisi maker or report writer,
SN

3

When y ugb\n@t ha@f@?&ﬁ;pa’eé’e the internal review tempiate
It yau fj g/}h’t‘mg original '?@'ﬁ%ﬁ made was clearly incorrect it may be
unnece%sag/;@r you.io compiete the Internal Review femplate. A discussion with
Yo anagst or ant}tqm ior staff member may be sufficient. Ensure that any
decisions made @“f\g‘ﬁq entsd on the appficant’s file, in HIYA-ROD and in

< Qfgé Vil.}ﬁj\%\%heﬂid aiways be updated to reflect the dacision and fully

)
TN N
SN
&gﬂ’epc&iégﬁ/é\és?c
Thﬁe@ QL1572 crucial document in the BRC brocess as it tells the story to the
Benaflis Review Committee who are not familiar with the events of the case. it
ig.also help clarify matters for the applicant so that, afthough they may not

S agreehey may understand why the particular decision was made. The report is
TN Fs$ o ensure that the process is open and the applicant knows fully how the
[ ?ﬁ? i

\ QJ

siry came o the decigion.
\/rhere is more information on doogle page fo heip you with writing a constructive
and thorough report.
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http:!!doauie.ssi,qovt.nz!resources/hefoinq-staff/procedures-manuais!;"eview-
decisions/repori-writers, Rt |

There will be "experts” in your region or business unit that have undergone the o
report writing training. Utilise the knowledge of these experts o ass(s{yéh hen o~ N\

g | . Y ;" [N
you are writing your report alternatively the Client Advocacy and R\e\vre\;u/t am [ ~
can assist: o NN

: AN SN

”/‘ N 5 \\\)\5/
MSD Review of Decision Team{@msd.qovt.nz AN N \ &
P % . (\\ \
There are sample reports available on doogle, those\a’{z@w be locatad 4 h&;}»
foliowing link N NN
/</’A\~ N

VN R
http:ﬁdooqle.ssi.qovt.nz!resources!hefm’nq-sﬁafﬁp{c}/oe@ares-,:ﬁamua‘isfréview

decisions/freport-writers. htm! SN y \
(\\\\\\)/ /\E/ \\\/ ’

1_\_“&-\ -, \\\}./ { ) \ .

Once the report has baen prepared@gﬁq‘iﬂ{a\a\\a thoro{sghfy? i

ricorous Quality
Assurance check it is submitted to the Benefit ReviewCagrdinator wha wil
contact the Applicant to arrangeh@i@bie venége;\?@ﬁ&f\ nd date 1o hear the
case. The Ministry, the applicant, their Adv /{’:a%ta,\ﬂw?er or support people are
invited to attend the hear@gz\_ Y éx//h\\;
//\/ ™ '/’ ,:" ™ \\

itution of Cas >/ ((*‘\\\\/

Constitution o Cominj tee/ >/

Section 10A sats @@ev@

Commitiees . <7/

cor@jtte\{s which are known as Benefit Review

P N S

s Ry R ,
The Begéﬁ‘ts Révisw Co@g;g 15 made up of three members. Two membars

BN

are frq \Minisity of ial Development and the third member is &
communit \a;e”A esentative. The Soclal Security Act 1964 (10A (7)) sets out that

the sommiitee contains;
AN a4
\\/Q//g‘ wo staff Vhemibers. The staff members must have had no prior

N \/m\’?h’\?‘(’t‘ff‘.\‘t ith the decision being reviewed. This prohibition includes
@ sych-achivifies as signed off correspondence. This includes computer-

nerated letters with electronic signatures of Service Centre Managers.
@ e

- cemmunity  representative  appointed by the Minister to reprasant
< BORImUNity interest, and who is resident, or closely associated with the
? ragion,

rd

<Q;’fhree members of the panel must ba present at the hearing o make a
R\d cision. _
N

\
™ The applicant can object to any member being part of the Bensfits Review
Committee, by stating the reasons for his or her objection. If grounds are found

for disqualification, or thers is an issue with a particular panel member that will
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interfere with the Process of natural justice, that panel member is usually
replaced. The appilicant wouid usually discuss this with the Benefits Review Co-

ordinator. >
: S 2\
Disqualification % N\ /F)N\
<\ ” L j‘/
No member of the Benefits Review Committee can hear g f*a;\i‘he\pr she/\ \/
= Has a direct financial or personal interest in the ouzéoﬁne \/ P

= Has had any prior involvemsant in the case:

s Has some personal  connection  with tp( E{Qghcant p\e\gnsgr or
witness(es) — apart from working ratation /ths‘ v

Has & personal prejudice for or against a }g/ér%n(s) lnvoh/d i the case;
» Has pre-decided the case and com /t né

If any of these criteria apply the BRC mﬁnﬂo\\w iudfgg\com umiy
representatives) must disqualify hlm gib&f\j\ rom tﬁe\heaﬁn

o

Itis important that pane! memb%\cbnmdér any- Oﬁtact with the applicant
when considering disqualificatio ‘{‘h;émay cgms‘eﬁ} Ulties in service centres
in isolated areas; however Jffzs\importan thé ﬁﬁe\mt}sgnty of the BRC process is
maintained. ) o

\/
Jurisdiction - can @g > BRC r wéw}&e decision?

The BRC cannotw%gw;a dect% é the BRC does not have jurisdiction) if;

e jti ot\a>deefsmn I8 <GHQ section 124 of the Social Security Act
/r‘ﬁa;tef’ has bneﬁhgaYd previously by the BRO or by another judicial

E\\e\f/@w 1s\$%s;§é the three month review period and the committes

eo s;ders/ﬁgere Is.riot a good reason for delay

<@%ﬁ% cgﬁmﬁie ﬁevsewed under section 1247
A \
@ch F\‘\ag\né/r ght of appeal 1o the Appeal Authority {and therefore no rightt to
aply 9

\a\‘?ewew of Decision):

Q/ ™ = 307 any decision made on medical grounds for Supported | Living Payment {
<\ “heaith condition, injiury or dlsabrhty; Jobseeker Support (health condition,
/75\\ injury or dzsablisty) Child Disability' Aliowance or Veterans Pension

; \

[ \J i a for any decision made {on medical grounds or on grounds reiatmg o
\/ capacity to work) to require a Jobsesker Support (health condition, injury
or disability} client to be subject to, or confinue to be, subject to parf-—isme
work obligations under section 88F and secfion 884 of the Social Security
Act 1964
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for any decision to decline or revoke a deferral on medical grounds of
Jobseeker Support
= for any decision that the client did not have a good and sufficient reason
for falling their drug test obligations, as they are not addicted to or
dependant on controlled drugs ) (/2/\ (/\
» where the application for benefit has lapsed under segtion %.JZ) of the ~
Social Sacurity Act 1964 NN s

o . s AN PN //
= for any decision that has been made on defining j{)b/s?ie&eigemwﬁas \\S\M
S

by

o

-

RV PN

\/ )

Other areas have a rastricted right of appeal oniy, For egxar%fe;n the cﬁse\ of \)
Residential Care Subsidy applications only the dect ‘;}F@}e\laﬁng to intame and
asset testing can be reviewed. Eligibility for fundipg%ni”f condit] ﬁs\g\ﬁ‘uﬁ‘cﬁng
are decisions not able o be reviewed. Nor is the @ém's}qp to grant ordedline a

. X : - 4 N
Residential Care Subsidy Loan, ,\\\\ o/

//\\ N < -

A <
There are separate appeal provisions fordecisisns made 6r medical grounds.
More information on medical appeals<eah>§ ting at@%f@‘[{bwmg fink:

~o \

~\ A
hitp://doogie/map/incomes suopomga}m\benefits{aﬁ@h&téd fiving paymenticha

nges and reviews - Ny SO
supperted living_payment/reviews —and anp ‘}afs\‘sﬁ‘pmorted living_pavmeni-
08.hirm SN VN

> NN

Other decisions madéftﬁ,y}h}fhﬁ?nis@(@% net listed in section 124 and

cannot be review(e?j@!cj«@%hos ,ﬁfj&m lation to:

S ') /'J /\\\‘-.. ‘{\\
" Empiqﬁg}e@ﬁ&sistag«se};gbgmmes
T . o
¥ St};gent}ﬂ w‘ance@ S@‘Ud’ént Loans under the Education Act 1989
, N\
S

. %@{/@/Eﬁ/\ mplaints. .
> <\ ! ) )
it fqbw%?a{they@__ ésx*gh/;fght of review to the Benefits Review Committes under
/ﬁ egrotinds. § v~
S5 AV
/—\\\ \/ /\\\ \\\ Ay
/O ) 19%;9@%3&5@396%%
v (( A N ,
o Freque ﬂg{\ehgm’ts can apply for 2 review of decision that is also being referrad
~for fo,s’e\ fﬁan action. As mentioned previously the decision made to prosecute

lfefitis rot able to be considered by Committes the substantive issue of
&r the overpayment is correct can be considered.

4
R\'ﬂq} Ministry should not seek adjournments in relation to any review process on
| \Jyhe basts of awaiting an ouicome of any District Court action. However the
\u applicant may do so. |t may be imperative to tham to request an adjournment so
that they can freely submit their argumenis to a Committee with out the fear of
further self-incrimination,

ASG02665
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If the applicant doss not seek an adiournment and the review hearing is heard

before any outcome of the criminal proceedings the Ministry should give the

‘caution’ ta the client at the commencement of the review hearing. This could S
o . ; o <

then allow any admissions or confessions to be calied upon for the grifminal O\

procesdings and would be admissible evidence in the District Coud <~ </> o O

fore information on Res Judicata and BRE hearings can be @m nthe -~
following doogie fink. i@} ‘\‘\\\
N .
hitp:/idooale ssi.govt. nz/bus%ness—qroups!heibénwstafﬂaorpor\a%- /\\\ “v{
governance/what-we-dofreviaw- LN Rl
decisionsfceordmators.hfmi#NF!URes.}udjcafafe_ttarﬁteﬁ{ﬂé{%s‘s /:\\\\
SRS

i TN WV p ’ \1_/
Procedure on review | /{\/\\ / é <

) ‘ NN \\JJ ) .
Where the internal review outcome lgﬁn,git\TaQ&w’élb}e qﬁenjy\fayourabie In part for
the applicant, the decision must  go Béfore the Benefils: Review Commities
without any further reguest from th ég ﬁ@nt. \\, N f

/\ T

>

y o~

. I RN
Where the internal review fully o\vé&\_q;m the Minist g \’,§>demsion the issue will
generaily be resolved. How’iiaq the appii ray-still want to go to the BRC,
This is their right and it qéq \cB,u even _tbciug\ thete may be no issue for the
BRC to consider. o \/ d e N W
DA )

\ O

Where z decisioyf E}&Q@%he@@ ﬁrﬁ’r{earing a Report {o the Bensfits
Review Commities needs to be completed. The information from the internal
review will genaraliy form D g&ﬁg\ﬁepoﬁ ic the Benefits Review Commities.
{The tem té\\ i this rep@g\%@éﬁabm in HIYA)

b "
Just becauéﬁ/ e matter has\b?éen referred to the BRC, this does not prevent the
matter baiy re~iooka@~aj/@new information is provided,
NN
<W§72@{m%tt§e\ mpgctfaé’[ independently of the Ministry and make a decision
//QLW the law>The committee will look at the relevant Law and Policy and how
dis shopﬁ@’be%}ﬁiiecf ir the particular situation and whether the decision was

) fair aéa’g\r\eg\s_gﬁébie in fine with the refevant Law and Policy.

’// - \"x\. . . . . .
The Benefits Review Committes can seliis own process. The Social Security Act
984 does not set out a hearing procedure. The BRC needs o clearly state the

/gc;e‘“ss for the hearing to esach person present at the hearing. The process
apted must be fair and reasonable.
{/“\\\\Q%_p

\\‘\J\/}i is essential that the commitiae’s decision reflects the relevant law, and is
" reached in a fair way. This means that tha commitiee should;

« Check to ensure that the applicable legislation from the time of the original
decision is being applied;
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s ldenfify and understand the requiraments of the fegislation. For axample,
when considering whether to recover a debt under 888 (DA) of the Act
The committes should understand what each of the specific reguirements
in 888 (9A) of the Act mean. Eor example, considering whethar the debt ye
was the result of an error made by the Ministry; o

= Consider all the options available to the applicant, For\eixa% e, the/
committes should consider not just whether a debt @ta\r roper!
established, but whether that debt should be written of&gﬁ/zw\m 2CoV ed\\J
tinder the provisions of the Act: N >

Fully explain the legal constraints and raquzreme&s\ts fhé appé:cant ang:f
ask the applicant to comment on how he or_she meats ea s\pmcmc
requirement =

= Decide whether the applicant meets which a(ﬁ// fthe s peCific k is atrve
provisions you are dealing with. Avoid co \Pﬂ rating on uhe lsst\i Look at
the case in a holistic way,

= If necessary, use prior Social Smcur?t/yf%ppeal Authaf ty @\e\srmons to assist
in deciding a particular case | ev ., suUC gjec:s(ons must be
considered carefully. If they are ?nade\solay on\an wplicant's particular
circumstances then you musf, mmp.are the Anp\{{&a 'S circumsiances with
those of the appeliants. NN

= Apply rufings by the Higmiﬁ on mietggmgi of the jaw which are
binding and must be a particular case where the

pplied 15.the f;
facts of the case canfct-be dlstmgu(a%c%\ir o the facts in the High Court
case. If you are uns re mf\ the extent ot the’application of the rufing fo the
case you shouf;i cgp ;dar,sfeekm@{egai submissions.

= Act within the K
O

itis important thatp@gy memb”gs uréerstand the differance between law and
poficy. The finttiof-of the a arliv s fo check the law has been correctly
applie fic: \r’g/t‘he Mm Qg’terpretatson of the law and how it should be
appi fed&? V)

//\)

o

%}»gﬁmn Ofit‘ﬁe\gac:ai Security Appeal Authority

N \Fh\{,gSAAASg \n@ependen‘s tribunal estabiished under section 124 of the
Cial Sef «A@f fo decide appeals on benefit entitlement. The Ministry of
\/ Justmﬁz&mm ers the SSAA. Members are appointed by the Governor-General

on the émmendatnon of the Minister.

s of the Authority are referred to by the case number and the year the
n&cce of appeal was filed, for example SSAA decision 73/95 is a decision of the
ority that relates to an appeal filed in 1995 The reference will aiso siate
\ \j/ whether the case is reported or unreported.
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Decisions that can be appealed

The categories of the decisions that can be appealed to the Authority are set out >
sarlier. The relevant section is S.12J of the Act, //’>A \\
SZ NN
: : O \0 ‘ KJ(\
124 Right of appeal NN A

e - A \_.') /

- /\.\

(1) Any applicani or beneficiary affectsd may appeal to the Af})&?ﬁ%u@rﬁy again%\&/
any decision or determination of the chisf exacitive undeg;,\ o \

(2} any of the provisions of Part L Part 2 or Part 4; or N ~. |

(b) section 124(1)(d); o AT

{¢) Partl of the Social Welfare {Transitional Provigiens) Act 1990 or@ag&l’i Q}‘me
War Pensions Act 1854; or NN TN

(ca} Part 1 of the New Zealand Superannua’tiog{,@/dﬁe@ementﬂn’éﬁ?ﬂe\ =t 2001;
or ‘ N )

{d) the Family Benefits (Home Ownershipy Zict 47 or /\Q\\__//

(e} any regulations in force under sectian<d324\0r5ection ?/553\3

that has bean confirmed or varied by &hengfils feview itee under section

10A, or that was made by the chief sx@@'i%\ﬁfher t@pﬁ@ﬂ t to a delegation,

(1A} An applicant or beneficiary or otige{\gﬁj@e&may a/ppeé{\w ﬁAppeeE Authority

against a decision— NN \ \

(&) thatwas made in re}aﬁonﬁc\ﬁ\thg person Qy’\tbexhie/}‘éxecuﬁve under the
power conferred by section ™ 98{1 )(a) .nihe\\sﬁgjﬁ! Welfare {Transitional
Provisions) Act 1990, and % Lo

(b) that has been co rned or varied b \aubgneﬁts review committes under
section 10A or tha $ ade b/y’iﬁe\éhi executive other than pursuant to a
[ N

delegation. /7~ NN Y
\ \\{{‘S/) \\\\»/;J .
(1B} Subsection /(’I/Eapb{z /to a %g@,@m@ pect of whom a decision or

determinatiof) {s-fmade Under-Part'¢’or under regutations made under section 155
as if the persorrwerd & beneficiary,,

(2)  The Apﬁeai}uib)srity shall Rothave the authority to hear and determine any
app}e@- pré\;‘héeﬁiéal groér}& \‘r\pn grounds relating to incapacity | or capagity for
werk againsyany decisioh.or determination of the chief executive in respect of-
(alan invalid's benefit: or
(b) achifd disability aflewance under section 394 of this Act ar

Q&) ﬁepea!@e‘\bg\.q@) of the Housing Restructuring (income-Related Renig)
//\ . Amend, el Ast 2000. ‘
N A a veteran's p@"ééon under section 70 of the War Pensions Act 1954; or
PN \\V/{e) a sickness benefit,
/@ Reﬁzqf@y\}# (2} of the Social Security Amendment Act 2001,
\\>{ } %}éﬁ@ie subsection {1}, the Appeal Authority does not have the authority to hear

d determine any appeal against any decision or determination made by the chief
@gei:‘uﬁve under section 110 {defining job seeker development activities).
i

<
/*\\7 , P " e : .
U \\Q nis can seek a review of any decision regarding their entitlemant to a benefit

cetiures on appeal

1

.\~\$Q(fexcept some medical decisions that are heard by an independent Medical
“~"Review Board),
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Haclientis unhappy with a decision made by Work and Income. Integrity
Services or Senior Services they can ask for that decision to be reviewed
internally. ~

If unsatisfied with the outcome of an internal review, the client can asf{}gr the J\ ~

decision to go before a Benefits Review Committes {BRC). If the BRE ¢inkbplds /?3‘/\ %

the original decision, the client then has the right to appeal tha d?;é\ési \/fC/J the | (\\J‘ )
Social Security Appeal Authority (SSAA), an independent W@@nisten@%\ %
X

"
o

by the Ministry of Justice. J /\/\ \\, . '
When the SSAA receives an appeal, it asks the Minig,tgiﬁo pré??are a__m%S .
detailing the matters considered in reaching the deeisig /??peais/ofﬁg‘e\

h

complete these reports on behalf of the office whith | e The originaide ision.
p p Yhieh mads the ofiginaldeg

, " o AN L
In the course of preparing the Ministry's cas/eragp\eél;/%fﬂcn }g;:i/fronﬂme
staff for more information, or to recommenﬁ\é&n\eg action bg takeOAppeais
officers also represent the Ministry at SSAA\\hﬁia}ihgs, (\i/\\ N

<"‘~:;\\\ \ e, ‘\\\
S NS
Student Allowance Appea& Aﬁﬁ\x@gty (SA?&A{\\\/V
AN \\?3}/

Students can seek a review/gf\Qny\de 1si05/r§§a dingrtheir entilement to &

student aliowance. Some@@@?sjans are reukéw’;@m ernally and othars go
through a statutory review process, /,,::\ N

O { Y
if a student is unh A th/ he \%f)/t/ JINY 74 statutory review, they can appeal
that decision to tiQé/Siu}i}e t Alip\ Appeal Authority (SAAA), an independent
tribunal adm{méstg\f”e/gi;bj/ the Ministri~of Justice.

5, \‘“‘1—,\/

SN
When tpe/,%AA\l\\/(é\c/eives gﬁfﬁp@eah it asks the Ministry to prepare a report
detaii %h/g;m 1ers considered in reaching the decision Appeals officers
complete Q’ﬁeﬁrepc@s on behalf of StudyLink, Data Match or Benefit integrity
S A e
DN N, _ ‘
- \IQ /?:ours /\f\@@@aﬁng the Ministry's case, appeais officars contact frontiine
< ngaﬁ for mﬁé‘* nfonation, or to recommend some action be faken.
\(\ﬁ(stud 2Nt usfw:'ite to the Ministry within three months of receiving notification
o of ty&‘) Egji\ﬁ ecision, to request a review of that decision. There is discretion to
accept reviews lodged ouiside the normal three month time limit if it is
?s}dlered that there was good reason for the delay.
o

- \\7@)&3 of student reviews
(N ,
\\J/rhere are two different types of reviews:

@ an administrative review
e & statutory reviaw
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ALS

Studyl.ink determines which process your case will follow

Administrative review

not covered under one of the categories describad |

Your application can be considered for an administrative review if {f é%%/}(g?lon Is

n Section 365 \‘\1}(\3 of thee

Education Act 1989 and where, based on the Student Afiowa e \iaiions
1988, StudyLink does not have the ability to make the dagsgon\m\qny other wzm 3

For an administrative review there are no further ap

discuss the outcome of the administrative review wgf

resuft, />

{?a\\rlghts\howeve}‘\}@u c:aﬁ
Us'ifyou disa ee@jb the

\\g\/ /5\\\ )

Statutory review </«> /\\\\d /
Your application will be considered for a a‘tutg)‘y rﬂwe\rmt;c daens;on is
S

covered under at least one of the catega(m’\s@

sér;be;ﬁ m

tion 305(1j{al-(g) of

the Education Act 1989 where, based\og €5 zudent W@nce Regulations
1698, StudyLink has the ability to méigé\the d@C!SfOQilQ gme other way.

AN

o
You can choose o have your decas?:r/rzcvmwed\\

* by the Secretary }%\ e - \)

ah¢e Re %ew\Rahe
\\ S

¢ before a Stude

@

decision on your/Siident Kllowa review, The Se

>

cretary has had no prior

The Secretary is u,perg ithin 5 ylfmk/ ho has authority to make the

invoivement %th Eve}ir/t:a se,

A Studep@mlé\}vaﬁce Rev%\h\ gei s made up of the Secretary, a Ministry of

Social Devélopiment advzsor\aﬂ an advisor from the New Zealand Union of
Students somatfcm The wo advisors do not take partin the final decision
y are\the \\tv@’ Brovzde advice to the Secretary, who makes the fina!

%5} \\\

Lﬁ‘\th%%p g:ﬁ\\c?\dfﬁses o have the decision reviewed before a Student
owandefRev”eW Panel they can go along to the hearing and take saimeone for

\/SL '{\\/
N

e %v;ew Panel will discuss the application whether or not the Applicant is at
4 haa;mg This may be held at StudyLink Qutreach site {or, if one isn't nearby,
\ihe focal Work and income Service Centre). The Panel will take a fresh iook at

e’ information and the Secretary will make 2 decision on the application {thav'll

&/ Xakm the Applicant’s personal situation inte account),

Appeal to SSAA

The applicant can appeal to the Student Aliowance
need to do this within 21 days of the decision.

AE902885 11
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To lodge an appeal they must write to:

-~ é
The Secretary Ve 5 O
Minisiry of Jusiice R S N
Student Allowance Appeal Authority ) \\/ W
N ~ N
Tribunalte Unit /2\\/\> i
Private Bag 32001 AR W
Wellington 6146 N <\ \$
/“‘\ e
The Student Allowance Appeal Authority is andeper@@mj@ Stw\ﬁﬁ\b
\> f /_‘\\ \‘ "
Further rights of appeal ¢ \/; <\ \\J /

A right of appeat iies from the Authority fo { H\hb/ Hereb}her party is
dissafisfied with any decision of gither the \Soc )/Secu Y Apgze | Authority or the
Student Aliowance Appeal Authorrty e{ﬂ Tﬁ@b\aas tnat :{ v\v;as \;arroneaus in poing
oflaw”. This basically means that fhe hca’uon 0 £t e\l was wrong in the
case. The appeal can oni v be a¢ %Le\i% of }aw”n a@ or example, the appeal
could be that the correct mterpre i@h ﬁzct%n jhe Act was not applied,

The Chief Executive, Sec{iary /aﬁd ’rhe i @\have the right to appeal on this
basis. \/ \\

The decisions of s)é&u%h\/ﬂiy ar af iect to judicial review. The application
can again be bro % el’ther where the Authority has acted in a way
which is unraase«n r unfau: “m‘eaches any of the rules of natural justice as

discussed ar{\a? {Q‘) \

if dissati %Qg?hhw ihe decrsmvof the High Court either party may appeal to the
Court of Appeal for iston, from there Supreme Court.
O Lk fom barsp

7 \V (;r N

ABB02Z8E5 12
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MODULE 1: LEGISLATION & CASE LAW
Unit L7a: RELATIONSHIP DEBT SHARING
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MODULE 1: LEGISLATION & CASE LAW
Unit L7a: RELATIONSHIP DEBT SHARING

Objectives ) l
////> ‘ /\"\7‘\\
By the end of this unit you will be abie to < </\. / /(:\;( N0y
k\\ A /
- recognise & assess a situation where you can con51 o@g the > -
relationship debt sharing iegrsiaho@ ¢
%

- understand the taw when deciding if a spouse or ;:ranner § I be )Lat/ﬂéfor a
shared refationship deh/ /\? > \\\/

- understand how relatronshms@;eh S a}e share/ /\ >

N
- understand the law when deciding a F;Dg.@i‘\& rtne;fts&\aemﬁ{ itted an
offeqse E
- understand that partners and speuses\hada revﬁ/ew\r@ if they liable

/\\\ \\

SN \ \/ /\\ \ \>
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Introduction / {

AN
From 7 July 2014, new rel ationship debt sharing provisions wer*e\n cad b‘yp 7
the Social Security (Fraud Measures and Debt Recovery) A Er/nqem\k Act ;Ol“;y\ /)
which amends the Social Security Act 1964, \ \

The Amendment Act is part of & package of reforms cies(g%to prevey de\tex\:t
and punish welfare fraud. It makes the welfar /a /§ystem fat?eg -hir, akzng

undeclared parthers, as well ag beneficiaries; ac;éhntable/_f %ﬁgﬁonest
behaviour in certain circumstances, / } / O Y
) ‘/(// > \, \_ /
Who does this affect? \ />Q 7
For the purposes of this training documé ht\ m par nert ciudes any person

deemed to be in a relationship with anci}L ult Th@@;@iﬁdes a couple who
are in a married, dvil union or da ﬁa“cto

atsonshtp N
You should note that there has beén bg changé\tg%ﬂkurrent policy or practice
in determining a retatlonshrpﬁ

//k\‘\l < v"/ _/‘P
Undeclared partnegf \\// /’:;\}\\S\

The primary intent of th%\/ W@Js to make the welfare system fairer in
Cases involving mdeskar@el/ pa ef,s/ ncaiiy in the vast majority of cases,
only the benefi c;aqz(isﬂyeid ac@wp e for the debt and/or prosecuted.

From 7 Ju!y Z@lziﬁxm ca whe@ there is a declared relationship, fraudulent
debt WIEJ/\/C/'lfH‘{ to be agj.;\o n:yzed 50/50 as per existing practice.

\ /\
New mﬂmﬂs\@f the Amendment Act 2014
7

Mmend }\ﬁgjﬂ brought three new provisions into forge and
{ (/ endméﬁts) ;@\E}Ehers The new provisions inciude:

" Set:t\gn/83AA shared debt liability for declared partners
(\//Sm;,on 8EAA: shared debt liability for undeciared partners, and
@ ¢ <Section 127A; a new offence specific to partners.
)

/f\\>

\g,i

o

A5945799
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Section 83AA ~ declared partner shared debt liability /<

This provision introduces a new concept of shared debt for dec!afé/\par'tners. N
This means that in cases where you can prove that the pai"tnef‘\f\( “kevew, oy

ought to have known about the other partner's (A) fraud, . é\cﬁn\h{)ld /QO'Cﬁ 9

parties jointly and severally liable for repaying the debt, /g e \?S_
Y \ ¢
Legislation: Section 8344 D \

RN
/\_. ) \A>
“B3AA Apportionment of benefit between spe uﬁas%parmemgqﬁgi
ilable for proportion other obtaines by fra dw}f that one kf{ew;\h;r\a&ght 1)
have known, about other's fraud I s\t\;} /

. . RN /./ e
¢ (1) This section applies to the foligwing s;tua’ﬁon:/
o “a)a benefit is apportiméck\hﬁ@é‘/ sectiorf iﬁ\or\&} between
SPOUSES OF pariners so-that . (o
e i) one proportibiyof the bengﬂt\_{ﬁmp‘ﬁrtian A) is paid
t0 one spouse bf partner ggf}; hQ\j
() anoﬂfieé'\gba}‘)ortion é(sge 2nefit (proportion B) is
paid.to the other Spouse oipartier (B and
. “gi\féa’thg\person en‘éfjd%zd’ Y the benefit, for the purposes
~obsection 83{(?55&\(2@5 either A or B; and
. “(bﬁ? orall of pr ;ﬁrﬁ‘qmﬁ fs—
/ﬁ)é\'/rg{an am_aﬁhf'ﬁ@écess of the amount to which A is by
(5 entjtiecl.al to Which A has no entitiement; and
"~ % () arﬁémbu’h@; obtained by fraud by A; and
\ws\/ < (Y adebt eferred to in section 854 due to the Crown,
//> Y aﬁﬁ\s \je__ct to recovery under section 86(1), from A; and
\ % o) () some br\\a/b‘\bf proportion B elther is, or is not,—
RS ? (1) an"amount in excess of the amount to which B is by
\/>/ - Wentitied or to which B has no entitiement! and
? 7 (i) an amount obtained by fraud by B; and
. w/g/; Q\ \\ \;/«/ “(iit) a debt referred to in section 854 due to the Crown,
2N NSO
<0 1\\/ ‘.//A ~ = (d) B efther knew, or ought to have known {even if B did not

\/>\\/ Q\ / know), of the fraud by A,

A

%};) 9(2) Irv the situation to which this section applies, B is jeintly and
\<\ severally liable for A's debt referred to in subsection (1)(b), and that
@ ? N/ amount is a debt referred to in section 854 due to the Crown, and
K subject to recovery under section 862}, from B,

TN
S

A5945799
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and subject to recovery under section 86(1}, from B; and
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"(3) This section does not Imit or affect any civil or criminal liability

under any other law— ; <//\
e
o “(a) of Afor, or in respect of, the debt referred o | ébsﬁ&ion /3'
(1)(by; or {\
= “(b) of B for, or in respect of, the debt referre E&m sukkmatson . \‘/
(1)(e). /d N \55
“(4) An amount is obtained by fraud by a person (wheme; Aor B}‘ﬁ:z \ P
the purpases of this section if the person— ﬁ\. /\lx

= (&) obtained that amount by fra ax@f Me p/m”éés\%

this paragraph fraud means t PErSON— (|
¢ (i) made any statem@ 5 fg it to \eﬁ any
material particular, &7 <W
« il) knowingly sa’t:‘sb%7 nythi ngé:f ittedl to do or
say anything for th \Eﬁiﬁé of i s%eadmé any officer

concerned int f(dlﬁ%nfstra;r@n Of?prsvﬁ\ct), or

« “(b)is conv:cteg}cf aég.;ec:xf ied offenpe (es\iéeﬁned in saction
127A(5)) in resp obtammg/ th@t

*(5) Subsection (4 {wes not ilm;t~/0 \\\V

e " (a} { ity of }hﬁTefer é\eé in subsection (1) to fraud;

{
,{%) gﬁérat dyg{)ée&@/@ {conviction as evidence in

m na raceedin
metdaes h\/ *ean? \\\/

The pri lm nt of the A endment Act is to make the welfare system fairer
by holdm\)%?@éciared partners’accountabie for dishonest behaviour.

] %?014 |ﬂ\qas:e/>|nvolvmg a declared relationship, you should continue

( &Q; ion frau\&bgéﬁg\iebt 50/5C as per existing practice.
< tm;zﬁﬁ ._» undeciared partner shared debt | fiability
CThIS

o\:mfwﬁmtroduces a new concept of shared debt for undeclared partners.

tin cases where we can prove that the undecared parther (B)

or cught to have known about the other partner's {A) fraud, we can hoid
z h\p rties jointly and severally liable for repaying the debt.

A5945799
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Legisiation: Section 8644

-

S

L2
"86AA Recovery from spouse or partner of unamg&omong/w ess N

VA,
amount beneficiary obtained by fraud /\\ \%\ e
e 1) Benef:csary, in this section, means a Derson— S E) /
+  “{a) who has obtained any pavment, or received oo™

advance, referred to in section 854 in excess ofd amoa}%t to which
he or she was entitled or o which he or she has no eﬁtwement

ard
o (b)) who, in the chief executiva's aning on/&a\tamed that paymem&m
credit or advance in excess by fraud V

"(2) An amount is obtained by fraud by a p;arsa r\’fbgj,zrpo eg oF\ \)
subsection (1) i the person-— N /

/\\ \ \\___/
«  “{a) obtained that amount bst/ rafa‘{and“ far the/ rpos\_‘;of thig
paragraph fraud means th\at\ e\peﬁr on- \
¢ (i) made any statement knowing it tcfbeia in any materia
particular; ops N\ S Y
o M) knswmg\fs&sa{d\@ did any r\ﬁttted te do or sav

anything the)aurpose of T nx 18 any officer concerned
in the adminisffation of %%'ns\Ac

e “{h)is c?z/ dof & specifieg @ deﬁned in section 127A(5))
in resp bl n!ng thatﬁ@ﬁqura@/\/

*(3) Subsec;mn L) cﬁses” net im‘v@[

ME Wwe%e rafity he\te\f‘e/ hees in subsection (1) to fraud: or
® ( ‘({b}ihe oberatipr ésgzttzon 49 {conviction as evidence in criminal
}:m.gi edmgs) a E\r\dnnce ACt 2006,

(4?3? t:on (@\ s\d &e?pp Iy to the beneficiary's spouse or partner
g

N

untelssione of the'a Q}m excess has been apportionad to hirm or her under
pf 83@} or (2) \ﬂdv} in the chief executive's s opinlon, the spouse or
Hher—

& » /\{Q‘L mcﬁgty benefited directly or § indirectly from the beneficiary's
Y ’F ud‘ ¢

ought to have known (even if the spouse or partner did not
/“x \\kﬁi

) that the spouse or partner was benefiting directiy or indirectly
(\ %‘rom tha beneficiaty's fraud,

) N

he amount in excass that the benefi iciary obtzined by the benefi iciany's

"
@ \\f aud Is & debt due to the Crown under secti ion 85A(e) or (f), and subject to
\ recovery under section 86(1), from the spouse or partner,

N

7
A
Nl
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"(6) Subsection (5) enables recovery from the spouse or partner on the basis /2
Cthatheor she is jointly and severally liable, and therefore does ﬂot}s*uﬁ; or / /\\
affect— < i SN
*  “{a) recovery under sections 85A(e) or (F) and B6(1) fm \ L \/}
bensficiary of the excess amourtt recoverable Lmdgx e@t@x & o~ D o~ ,/

from the benefi iciary's spouse or parther; or ’ ;

% N
¢ “{b)any other civil or criminat fiahil ity of the baner ‘ary, t(nde. ;ny
other faws, in respect of that eXCess amoupt,

(7 Section 86(2} and this section apply, in acccjr@(ﬂ /ethh sacti on\gﬁw\%&)
to a payment to which section 124(2) appire;% ™

\\ b
¢ “{a) asif it were made by way of bgﬁe’fit Lm;ier Parga 15%@ and
= (b} asif the person to whom khﬁ\;a Ep»t was

beneficiary entitled to a benef; of {‘i@e athoun <ﬂ/gt2d p\qc} under
section 124(2A)(b).” \ \\/ (\
Yo —

& e
What is joint and $evera!’irab@€}f\ ~ . \'7 ”‘“

This is where two or more peopQ%é\e\ach Isam\f@ % of a debt. The debt is
not split or apportioned and. repayment be§@ught from any one of the
parties, or from any and “&{ Qhe parti /\?‘g}y’bus amounts until the debt i
paid in full. In other Wor \n;/zny of he\p f‘ties do not have enough monay to
pay, the other partregs“ mu?«t - m e d?fference

For example, rf Nﬂﬁ/ die L\% G}FF/ es insolvent, the other parther will be

responsible for the r,eﬁmaming debtbalance.

What does ?{Wﬁgiy@gﬂrﬁg’ mean?

Knowm@ <b \eﬁtmg mvoive@ actua% knowledge, This is where the partner
kngws act, that first, their beneficiary partner is receiving payments in

ces efr eﬂtit}eam\en and second, they are benefiting from it.
ff,@ ;? o

; v,s & 5@1c parﬂn ene WD \,hsidrer; and enter rtc a ai
‘atbe of the s younger chilg The: ‘partner (B): s awar
my' meel, but leave t"up m (#)ito soﬁ:_' [t
.'e'pest Piiorie mesting ;

A5545739
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" statement from the partner (B) aamiting. réi

enefit-wheh they first met, bt belief that (A)+
{A).pays for the rent and. poiwers o
(B} received ichilt support fetters
Ter Sment showing rent amount of §3
Copies of househoic bills (phone, pover, Sk

banic statements showlng.»

)

N ROV
&mean?’\/\\\\\\}\\/
R
This is a common expressi@kof\the Iegalﬁéﬁhép}séﬂed constructive knowledge.,
It is knowledge that a /gér\sa_n) jould pave}ha@\ﬁ/he or she had made inquiries
that a reasonable é;\jmho;’ st pfé(éﬁn\. \weuld have made in the same
Circumstances, (70 /{) N

vere

In other words, ‘ft 'f%a e 1 é‘ from a partner who did not actualty know

they were befiefiting-trom fﬁﬁﬂaﬁt/payments, but evidence we have points to

the fact ipgy w\éfr}a\é‘ware g&%@sﬁibiﬁty or risk that they were benefiting.
N N \\\>

For exampie: )

_ N

What does 'ought to have kn

for 2 (ol U ime and receives o cole parant e, The parier (3).
$200-eath week towards expenss nd has 2 §10,000 Tire purchase for. car, Th
e housenold bills, }nﬁ_zidih’g-jch "we_e_k_l_y'ﬁP-_';)_ay_m_ent'_s.-gf'fram aseparatebank |

e arid pey
) bays all

hire purchase agreement for

bank acCount Statements'of (A) andl (8) -
monthiy.hotsenold:bilis (shoe

- opies of letters fiom Work

carininame )

A3945799
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Burden of proof: Section 8244

You shouid ensure that sufficient evidence is obtame”“rg prove to theretm:red
civil level of ‘balance of probabilities’, p \ /\ S~ .\\
i

Where this is met, and the evidence proves ’&{1&213;3’ der (B} /ew oF ought to
have known about the beneficiary’s (A) frau/ U\C\/ /éstﬁ h\a S aréd debt,
Section 127A — New Offence fé?pamaem V\\ >

o0
This provision introduces a new o ?Sexspeeiﬁc ¢ artﬁem/'rhss means it is an
offence for the partner of a be ffe%y ) to imm\hi\ y)b@ner" t, or be reckless
as to whether they are benefi ‘cmg h{?ar:{ &m benefit fraud.

The offence carries a penah.:y\\cf ;mprrs @ﬁt\%f‘ a term not exceeding 12
months and/or a fine ngtéx /yng $ /‘“
n’

Legisiation: Sectmn\g’l &} z /
o

Y1274 foem:es ouss?ar\partner benefiting from excess amotunt
knowm rhé red{k&gs Wnut whether, it is obtained by
‘Eraud <

\//(>1 person (the sp&e or partner] commits an offence who—
“{atis & SpRUSe or partner of a persen (the beneficiary) who obtains
/) /a 6557 dt‘nount by fraud; and
\/

(/\ Erben its directly or indirectly from the amount or a part of it
<-”/A <\ \( g that, or being reckless about whether, the amount or part is
Y \ah ﬁmount or patt--
e R 7 /4 A 2 e (1) in excess of the amount to which the beneficlary is by law
\ O L\ \ ) ent tled or to which the benaficl lary has no entitiement; and
N g ¢ “{ij} obtained by the benef iciary by fraud,
5 \)’(2) Subsection {1)(b} applies to the amount or part aven if the spouse or
& partner—
¢ "“(a) does not benefit from it knowingly; and
{/{/ﬁ\ ¢ “(b) does not know at il or exactly its valus; and
o b
N4
~—8
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¢ “{c) does not know, or {as the case requires) is not reckless about, the

precise way in wh'ch it was obtainad by the benefi iciary by fraug /

*(3} The banefi iciary obfains an excess amount for the purposes ef@uba\?ctz n / >
(1} If the beneficiary obtains any payment, or receives any credi /\
referred to in section 854 in excess of the amount to which ¢ % %E& A \J

by law entitied or to which the beneficiary has no entitiem \
"{4) The excess amount is obtained by the beneficiary W forthe N \\ (

Y

purposes of subsection (1) if— N N

\

¢ (&) the beneficiary obtained that amour@*@faud {as dmfmé 1@»\
sections 83AA(4){a) and 8631;1{2}{&)),/& N
» (b} the benefidiary is convicted ofﬁ Nk:ffﬂﬂce ﬂ(resﬁect %
obtaining that amcunt, \ \\ </
"(5) Specified offence, in subsact: /m}\eans offenc?& against
section 127 {offences: false statems LS5 ding, o tt\emgpgmg to mislead,
to recelve or continue o recewwbeng{;ts} this Aq/ ence against all
of any of the following pmwsmn*s\of the&?nmesAct }\961»\/

«  “(a) section 228 (g é\lsh@ag%t y“ﬁakm LOF L\isfmg\a@éumert)
*{b) sections 240 aﬁd\zy(obtammg byﬂecéptwn Or causing loss by
deception): Lo
NG sectgfné%(l\) and (2) (réraefy)
“el) sgction 257/ lsing for erj\ ents):
“(e%seCtr@n Zﬁs (a!tnrm/g corige 1 g, destroying, or reproducing
doctments it rnta?fbté decaivd):
/“%!]ise.c oF 259 ( lﬁ?{g tered or reproduced document with intent to
éé:eiye)} 3

(Q@m&éﬁs (4)«?(115} d\oﬁot limit—
w\ / {a) the g m\»@of the referances in subsection (1) to fraud; or
. \%., “(b) the operati lon of section 49 (conwiction as evidence in crimingi

L}

L]

pr@fceed Ings) of the Evidence Act 2006.

\./
>

,{:&Son\w commits an offence under subsection (1} is fiable on

Q\/ (7
conviction 16 a-penalty that is either or both:
/@@ UoBP

e \\(a.) imprisonment for a term not exceeding 12 months;
\}aﬁne not excaeding $5,000.”

3

e

What fackiess’ mean?

<// \
<ck €55 0 wiedge involves a person who deliberately fais to give any thought
\e?her their partner is committing fraud because they suspect that i they
/‘\jﬂt& they would find that thair partner was, or may be, committing fraud,

S
i \(
<An/ A

%

%
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A court will establish reckless knowledge by looking at what the partner does, /?
after becoming aware of the possibility that their benefi c:iary/ partner is //\\\
comimitting fraud. AN / P 0 N
If a partner inquires and forms a belief that fraud s being com@}i;teg/ ga S& /)

silent and benefits from their partner's fraud, that persorz\fgu&% id to
reckless knowledge.

If & partner inquires and forms a belief that fra -1 _not gem -~ S’n Jtted
regardiess of how reasonabie that belief i is, then e%%a(mot %ldTabeé for
the relationship debt. This is because they genuée}y heyeve it 1/ ’ﬁe\m' (Derry
v Peal), / / > @\ N

If & partner does not make any enqu:r:e tqr?‘r thﬂa mxnd\f@ whether their
partner is committing fraud, because %h yiy behe\ve \thg;r parner is not
committing fraud (the w;tfuliy blind spfo§%%en they' \am tnlikely to be found to
have reckiess knowledge. AN

A person would be found to be rk&eﬁs where i’zey\mow that it is a risk that
money is being received fromeifare’fraug@adiheyyémceed regardiess,

(B), who is the: Iathe.r\_
iy '

'partnﬂ. (Bé P

For examp[e \<A ~

NO nnciren and entersiing a; r&latxonsh;p wi
) ) is:aware that! {A) receives a sole parent.
1 (A) i, san oyt the: benef it. The: parme;_;_(B) has receeve
tgut now worifs fi . i 2 The:
fi

The‘ enef ary {A) recew&s 'salﬂ

‘statement :from the - ‘henefi
the benefit when tﬁey firstm
,sf:a{ement from the - partﬂe (B} méttmg re!ahonshrp, wareness.
{(A)'s benefit whnn they firstimet, but:balief that (A) had sorted ‘this out
andithat (A} paysfor the. Atand power; that (B). conributes. moneyfo
food: that - (B}, received” chj fd- sumori ers. frorr IR but dign’

L}nderstand them and trirew _t » Sl

csary € A)that! the part
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MODULE 1: LEGISLATION & CASE LAW
Unit L7a: RELATIONSHIP DERT SHARING

dncome and wias entitiedito thern: Tow they wrﬁrn Ehl a l“*latiOﬂuhiD
'-_the parzner (B} knew the' money frorn
hqutebekibxpﬂn&ﬂSf

. . AN
Ingredients of Section 1274 offence A \, \\
The ingredients of the new offence are: \V 2

1. Person A (the beneficiary) received \e %yyme m\ excess of
entitlemant (proof of receipt of excess)‘ \

2. Person A (the beneficiary) commi e/\ f%'gaud (pro@/\ Qfalg;a statement or
omission to mislead an offi icer, os(\ p@\)\ j/bengﬁc b ng convicted of -
specified offence) \§ S

3. Person B was the partner (@f ‘ci@@anef‘ CIaQ/\ pr,bof of refationship)

4. Person B ({the partner) dzreqﬂy/o;l?dwgh\ty Qenef" ted from some part of
the welfare paymentstg&ewed in f of benefiting as part of an
economic umt}

5. Person B (the@ ég\)\knew dr(ﬁ ffeckiess that the amount received in
EXCess wa y fa ent or misieading omission {proof of
partners k e ‘to rgqm Ieve! of reckiess knowledge)

To establish ﬁ'h \c@m‘ﬁfssmKKg\ n\o énce, you must be able to prove sach of
the mgre@ent Mote rnfcﬁ?a on on thn ingredients of an offence is covered in
fnveﬁ@?x&mmg Unit 1S, Offences’

s;m?\ﬁeétloﬁ 1274

M@e
ufd su}'evthaf Suffi cient evidence Is obtained to prove to the raquired
/m al ie;ce @\\mnd reasonabie doubt’.

<\/\W here th;S s Dn}at and the evidence proveg the partner (B) knew or was reckliess
“ aty:tcci\]e\\isenefmaws (A) fraud, you can establish a shared debt and prosecute.
W

xﬂ

Qr
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" /\
Timeframes - AY

g Ve
From 7 July 2014, the limitation period for laying charges aga’m}\,t /avt@ers fqr/( ~ (.\\>
category one and two offences under the Social Security Act %\%@5\‘?& pply..For ./
partners, the 12 months begins from when we are first aviare that'the partw%g\r\\;“
SN N NV
knows about the fraud. AN N

N SR
You should be aware that in some cases, the timeﬁ'/a((;‘/‘q\g Tor the partner may be
different from the timeframe for the beneficiary. < /-0 NN
y /_\ . .
. \\ NN
\\/ ! ( 'R

SN
For exampie: % ;
; AN S /
hey/’;h%}\‘fhe"paltner (B)

&
* If an allegation or file suspicion s@h@{/ﬁ
knows the beneficiary (A) is co n/ai\ '{@E)raud thier the timeframe for A
and B will be the same. NN R

¢ If a file suspicion or aIEegatip;fc\taes_nét pro fdé\§ t:i\ﬁformation about the

Y

partner being aware of the TKQ\&Bk,chen th igmé‘fg;ame will be from when

you first suspect the paﬁﬁé@@bwleciﬁgé\é\\\:\ -the investigation.

N O
Monetary pena}}tééév’/' NG

v

NN )
From 7 July 201<;§;um@s{ note’that e monetary penalty {sanction) shouid not
be confused with

\va%ship debt sharing.

A monetary /\E‘P@/Qan onﬁ?ﬁeﬁ}l@ﬁsed on the beneficiary (&), not the partner

- N Y
(B}, and/yspnot & shared aéi&}um.\
KN \‘\\>\)
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MODULE 1: LEGISLATION & CASE LAW

Unit L7a; RELATIONSHIP DEBT SHARING

Definition of £

erms

Allegation A assertion of wrongdoing )Q;/\ §> o
Evidence B\f/(

Any type of proof which tends to estabiish@/r\di\ép{ou\;é a fa?%‘nater\i
to the case. It includes, but is not limjterhto, withss st erhents,
documents and electronic and audi rzétozﬁay I
S

i

-

False statement

L
A statement made to the Mini{s‘tx{/%\;

o B =
] i;o\se false
for the purpose of receivin,grsr;&{

g\q‘m}aone kndQ s/ng\y

forting t%eﬁgi\ ayments,

| Fraud

< ™ J o
eg\m\owy/to which\thé\}gre tentitled as a
se-stalefner Lot omisgiom-. N\

e v

Whare a person recel
vesult of their fal

Jointly and severally

Being jointly/@\n%i%aﬁ\{e@y liable 1{ \%i\o}h parties wilt be liable for

a 100% of adabt. Fach is resp@@éi%{, the full amount of the debt
- o S AN N

until Et/s&; repaidv_~ TN

B BN

Knowingiy benefited

N e a\z_giéel\s;:
(. (;;"ia\\“/ihgi /J?(ﬁgen?én
\// Ty

;}ijsﬁ@q@es‘ actual j&n@s}\!gc/égéf%r example, where a parson knows ?J
gﬂ)fa\&t a7 H\-\I \\/ 1

ther is recelving payments in excess of ;
5, and

// 2. t‘néftﬁay\are benefiting from those payments

Ought to
i
<

..

ve\;@;sﬁy

K h‘lk..‘ - v N
Thi /Fs\;t}wg\f gal’concept of ‘constructive Knowledge’, It is knowledge
thai}pér\scm' would have actuafiy had ¥ he or she had mads
inguirles that a reasonable and honest person would have made.

"

o
Q\"\ \\\b
TN

\T\Qj{/rﬁinistry considers & person to be part of a couple when they are
i & relationship with another adutt. This includes a coupie who are in
& married, dvil union or de facto reiationshin,

@‘\“\5

/ \\ N . 1
ﬁecklessi, (j\j Reckless knowledge involves any person who dellberately fails to give |
<\\‘\ . any thought to whether their spouse or sartner Is committing fraud

because they suspect that if they did, they would find out that fraud
is indeed happening,

e .
@H’UJ omission

A deilberate failure o tall the Ministry about something that the

4
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persan knows should be the subject of advice, ‘ \// 5 NS
| o -

@@NGR&T&ELAH@N@EEJ\
You have now finished the Relationship Bebt $harmg Mmﬂﬁ&\

. /A, XH:.:fi_ H_K?'yli!‘:?“'”'"”

— =
. N . \\)
SON _ Q&\}%
. AN
(/{\ \\ /-ﬁ@( ]Q?\J
AN~ >v

P~ N
</(L\\/ t’/\_/D/\ \\>
. - \\\;)/

N ™,
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LEGISLATION A

< < \\ \\‘= N |
\ N N
Units < 22 NG \/ N
T ~/ZL*”T7£7;\;/ , —
Unit L1 | A{f&r@ d %}Q{Cé&}SfHQ Legisiation

| Unit L2 (f@g%crs ﬁ?{@?\w{@?éred by the Minisiry
— — TS
Unit L< 21 vesﬁgaﬁ}&ﬂowers and Information Gathering
—— %T_MM
[ ygﬁ‘\\&%/) Qb@a@ﬁs Reviews and Debts
T
4 /@5/ _ ﬁmgg;aﬁées
<\<f;b/ﬁff L8 C J Reviews and Appeals
| .

| Unitly

nmn

D J Conjugal Status
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Unit L8: OFFICIAL INFORMATION AND PRIVACY ACT

Contents

INTRODUCTION - OFFICIAL INFORMATION ACT
Description ...........

MEANING OF OFFICIAL INFORMATIQN

MAKING A REQUEST UNDER THE OIA
Information that can be made availabie .,
Information that can he withheld

INTRODUCTION - PRIVACY ACT ..

PRIVACY ACT PRINCIPLES.

PURPOSE OF COLLECTION v.ovvvveresnro )

-------------------------------------

Principle 2 of the Act statns:.............
Principle 3 of the Act states:.......
Principle 4 of the Act states:....

Principle S of the Act states:......
Princdiple 6 of the Act states:.....;..\_,,
Principle 7 of the Act states: ................

Prmcmle 9 of the Act sj;ai:e's \N . /
Principie 10 of the Afz’c sté}e
Principie 11 of th c*\s‘@a;esﬁ ........

Principle 12 of the Acrstates: ... £ :
WHAT 15 ENFORMAHQN?............QN ..........
Classification . “‘J’ s
DEALING BAQTHEEQ?JES*S QN \g E PRIVACY ACT
%ﬂf@% 25E i e
Withh FOVISIONS oo e
ON CIAL S ACT
\"f\> m...,,,....
\\\ N i/\> . .
@ | J GOSN Objectives
J i {
(\\ / By the end of this unit you will be abie to:

{::rg abie o understand the reias ionship between the OIA & Privacy Act
<@ - be aware of the Privacy Principles
- be able fo action 3 request in accordance with the Acts
/\ - be familiar with the withholding provisions of sach Act
™
3

@
N/

A5902685 1
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OFFICIAL INFORMATION & PREVA@};A@T P
N,
> //D N
IKTRODUCTION - OEFICIAL INFORMATION ACT < \ \s\/ \\
The Official Information Act 1982 came into force on 1 JL;)/ 1983 \The Prwacx >
Act came into force on 1 July 1993, >/

in technology which provided information netwo F‘xegdum of information and
protection of privacy had also become human i r‘g vsf“ “ues \thefre have
been increasingly strong incentives to expi)z’j:fpers}ma mfor a‘m% which has
created a need for control of anformattor@favq/ J \>

/

This legislation wag passed in response to concer §/5{.3:arqu tf:(raﬁd\dva’nces

Individuals have an interest in ang ‘tha{\mfermatl&n abott them is accurate
and relevant, accessed by those wﬂ: ’dqer:ty ghd &btﬁp,mmumcated bevond
those who need to know. The ngq /mdrwduétsm ess and correct personal
data is a most important or )fasy saféguard/ q L \

Ny
Working for the Mmzstrymea\/that y W?Elib@reqwred to be famitiar with both
Acts in your work. zm(x

Historically offi cefﬁaﬂy\ﬁe/ d to xkh\@’/@re of the Official Information Act (OIA) as
this Act dealt Jth al- formati & a}hy public sector agencies whether the

informatio hade@s offic nal. The Privacy Act (PA) now deals with

person%féa ma ion held %m; sector agencies and agencies in the private

sector acy Act gives irdividuals rights with respect to their own

inf atva a Jmp s agat!ons on the Ministry to ensure good handling of
@r ation.” T xomsnons relating to personal information that had been

(t gined in the ob A have now been incorporated in the PA. The OIA nows only

\M n:h ;eq\iests\for official information and information requested by
<0 eone| vﬁﬁo is ot the subject of that information.
\>

NN
Sritior

i? Adeseription of what the OIA is all about is contained in the 'Long Title" which
miams that the Act is to:

(3 make official information more freely avaitable

- provida for proper access by each person to official information relating to
that person

A5902685 2
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- to protect official information to the extent consistent with the public
interest and the preservation of personal privacy

- to establish procedures for the achievement of those purpgsgf (/‘&
"y

- to repeal the Official Secrets Act 1051 /\\ \7 (LN

O
Section 5 of the OIA enshrines the principle of availability K@s\ that the \;!/\\“7
information shall be made available unless there are gao ds for
withholding. <\

MEANING OF OFFICIAL INFORMA Tl@/@ g\/
The OIA defines the term “official linforma Qﬂ’\wh nclyd/\ s\‘/

- any information held by & ths or a\M/ inis a<bf ~the Crown in his or her
official capacity, or an ergar{sa 1@7\\ O

- any information held outsﬁﬂe*\ﬁ Zeaiaﬁd%\n) branch or post of &

Ministry, or any organisation™—
e

Before the mtmductiotwé‘sqaﬁr vacy /Atft%}s dgf nition also included a definition
of personal mforma‘cr@/tﬁ/v,hichwv\/as “an |rﬁ>rmatron about an identifiable person’
as the Act dealt \yrtfbb the ¢ //

This has now/beerr@cp/rpor@\eg\h\ﬁhe Privacy Act which governs personal
information, afd i&-defined &Rfarmation about an identifiabie individual,” This
isa vez e \sj\gﬁnmon a ‘GLudes any information that identifies g particular

person é\
/MW A Ré@\ss/r UNDER THE 01

P O Lge\ n 1%&@5&}% governs the making of requests for official information.

Any pe-‘rs@ﬁ\bema a New Zealand citizen, a permanent resident of New Zealand
or &E«Qorporate can make a reques’c for official information.

g e dequest can be stated as being urgent and the applicant must state the
\f sons for the urgency, otherwise, you have 20 working days from the receipt
e request to comply with the request or to provide reasons deciining It.

The Ministry has a duty to give reasonable assistance to applicants making

official information requests especially where the request has heen made to the
wrong Ministry or in the wrong form,

A5902685 3
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The request need not be in writing and can be made verbally.

The requester may specify what form that they wish to receive the information in
ie, by inspection, providing copies of or summaries/paraphrasing. Ve, /2
L =N
On actioning a request any folies which contain information to b Qﬁ%x@@ from ( 9
disciosure should be noted and the reasons for the withhoid?ngxgﬁ/th\at RN
information shouid be specified. Reasons must be given tg gfé\vg%z\ueéter as@b\,
why the Ministry is refusing to disclose the information andthe regliester mu§t\\/\/
be told of his/her right to complain to the Omhudsma/nrapout t refus“fak\ ‘
COR S
The OIA gives protection to those who make inf/o'@atLQn:\a\?zaiiab)e””“'\t&\a{ms of
the Act providing that they do so in good faith. N@{@Eyﬁ\z‘r crimima@;eédéngs
can be brought against that person, NN Lo
S\ S

e
SN d ™
N
information that can be made a@g@@@ A

S N

Any official information including; N < \\\ N §
[ : Y <f\ \ \ S
- documents \\ﬂ /\\\F’

“ LD
7 N 7 N .
- publications sa’ctipg\@mctéons,ﬂf\ &ﬁc\s/ector agencies
AN,
- any document‘qﬁé% al c}?@a @qb,gy}ideiines, rules, principles in respect
of decésio%ﬁ@ﬂﬁg@)}%ub 'c(%{z}or—aféencées. This would include the
Ministry’s éﬁm‘a/w Q\f
(o ¢
- ﬁn/gii/ng\:\a‘ﬂ;as\fs in resp

\éc?ﬁfrand reasons for any decision and a reference
e ﬁ}\fgrmation orrwhieh the findings were based
4

4 N
Information that can be withheld
\ N Ny
B \Sve/ ioh 6 of ‘rghe\Ofﬁ%i’af” Information Act provides conclusive reasons for
S With oidipgyﬁ’ici‘ag\iﬁformation if the making available of that information wouid
O (\.“ EN
J

e ltke#y::\'\\\

- /?}O‘E?rvjéﬁidice the maintenance of the iaw, including the prevention,
@\i'nvestigation and detection of offences, and the right to a fair trial
>
f\(\\ to endangar the safety of any person
(N
\\:_;I}n addition to the above, there are other conclusive grounds contained with
“—section 6 of the OIA,

Section @ of the OIA provides other reasons for withhoiding official information,
These include:

A5502685 4
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- the protection of the privacy of natural persons, inciuding that of a
deceased natural person

- the protection of information which is subject to an obligatiqrr”/\/\
confidence or where the making availabie of the informai@gﬁ o@/ldﬁbe
likely to prejudice the supply of similar information and i is iR, e public

g

!
i
.

Q

AN

Ny

interest that such information should continue to be sypplied, or varcnut{:!\\?;a\\> -

N - . . <.
fikely otherwise to dgamage the pubiic interest / A Y /\ \\
- to maintain the effective conduct of public aff;aif{é_\tp}f\fro\t%ctir@ﬂ?ﬁga(s
t

and employees from iImproper pressure og/né-r\é\sgme an}ifaﬂg@‘g‘cﬁe
free and frank expressions of opinions bef (va/feefé\r@emberg af ans

organisation /\\% p 5@:\:}/

10 maintain legal profess: ;"@‘Q:;‘\“ "%\é}df‘ 9
- i
G maintain legal professiona pngwwveen\ ic’m;c\r clien

e

rd e
- to prevent disclosure or use ofo

of \ﬁ{f@a}mforgjgﬁ ﬁ:r:pﬁjmproper gain ot
improper advantage ,\\\\\\\\\Q <,\\\ \\\)\)
) :
However, the grounds contgi_nemﬁn/ secﬁdﬂ@%r\\ \ubject o a “pubiic
interest” test. These grogn{a‘&ﬁ\)@y apply uf@;@p situation unfess the public
interest in disciosure o/vtrvei -tgyzhe re%a/sg?\}s\ Qir/\pwithholéing. This requires a 2-
stage test: ' % N d ]

W)
- \ <\ \\j
Dogs the Wifhho{ﬁ(’n%g}byfé ‘?’R@f ND
A \—//,”/ \\‘\
Wouid the p&p@iﬁferesf g@bfhe application of this withholding ground'?
\\ I \\ . \

</& f\)/\/ \-\>\/

N

A5902685 5
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INTRODUCTION - PRIVACY ACT

The Privacy Act (“the Act”)y came inte force on 1 July 1983 and its m/a@ purpose S
is to promote and protect individuza! privacy. The Act malkes somedupdamental  — >
changes to the way in which the Ministry is required to deal with/persar ) ( el f\
information. This Includes the way that the Ministry collects, Starés:s\es and-. \\W /
discioses personal information, Personal information is deﬁ‘h@d i the Act as ' >>
“information about an identifiabie individua!”, <N V . \ ¢

- RN W

The Act applies 1o every person, in his or her indivi@@?)\;éﬂegdty, as @\é{tés}e
the public and private sector organisations that (with rafe éxa;;ﬁﬁ@@@ali
-caught within the definition of “agency” as defined in Saction 2 bfthe Act, The
Act has major implications for the Ministry pecially with z;e;ia'isp\tﬁiﬁ'{e personal
information collected and used in the inve t:i/g\a\t'ijﬁp Ioii clie\rf)t\S\ SO

- R

Personal information may be coliected Qﬁtﬁﬁ‘?{”a lawfi P é)connected with
the function and activity of the ag@ﬁ@y\‘aﬁd) only if nece 5@{@%{' that purpose,
Such information must, as a genéral ryle, be colfected diréctly from the person
concerned, and the person must be il why-the infarmation is needed and what
will happen to it, All Endividﬁéi%\{;ave the r{g«hv?qgee the information collected
about them and to see f){?‘egjgh if t??eq‘n idet that the information is Wrong.
If the informaticn is b @év,ecj\ta’be cofre ct\{;r}e\égency Is not required to change
it; however, the indi i\duEﬂ/iS%ntitl fﬁ)\hg@/ a copy of the request for correction
and their version éZ%n placet or the file so that it is accessed at the same
time as the igﬁo[‘r\ﬁaﬁéﬁ/dee?gﬁ&g@ncorrect,

s Ay
> N

The Act g&?bﬂ\s“hed 1& mation Privacy Principles that set out the “ryles”
for coliéc Wﬁ?ing using ang disclosing personal information. Some of these

rinciplas exceplions to them,
princip %\vgo

. >
(@a&%ﬂdes é\r@}? \{poéntment of & Privacy Commissioner and EMpowers

- ihe o missf’c}be\f‘\t} investigate complaints of interference with privacy.

3 oy N\

<\O<“Eu°rther {h@cﬁ\e‘r?ables Codes of Practice to be issued covering specific

S age s’i}ﬁfm’/éodes can impose a higher or lower standard of duty than those
sat ;itjri\tbe Privacy Principles, for example, the Health Information Privacy

AN

.,

(T PRIVACY ACT PRINGIPLES

\ The 12 principles contained in the Act govemning the collection, storage, use and
disciosure of personal information are as follows. Each will be considered in turn
in more detail;

A5902685 &
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Principle 1 Purpose of collection of personal information
Principle 2 Source of personal information s ////\
8 N
L N
Principle 3 Coliection of information from subject (\\@? ./‘/ hd
. LR ]
AN - NN /I
Principie 4 Manner of collection of personal informat /oﬁ SN 4 f‘\\\\/
\
Principle 5 Storage and security of parsonal rnforr% %\ «\ \»/\/
Principle 6 Access to personal information ( </ QB\/
\ =
Principle 7 Correction of personal infor a%@ O \ \J /
o
Principie 8 Accuracy etc, of personé m@néﬁon 20} b)e\a‘febked before use
Principle 9 Agency not to kee Rsri;on;ﬂ ;nforma&§\nfoF>!0nger than
necessary O\

)

\
Principle 10 Limits on uge ot’\p\;sonai mf or T \
Principle 11 Limits éQF )losure of peg/{ aifznfos’matton

. e <
P le 12 U itifi )
rnciple é@\ ifier w y.
PURPOSE O WLEC

NN

\V\ O

ﬁr’”ﬂip q{t?g Act \fa\t@.s
y

AN

Pu@z:e of/ r/!ectzo:t: af e onal information

/‘/Pers a{/ nformaiu aff not be collected by any agency unless -
9

NN

/?m \/ (a) )y ?‘Je\t \F{Mnatlon is collected for a Jawful PuUrpase connected with g
oS un 90n Or activity of the agency: and

/@i)\ The coilection of the information is necessary for that purpose”

ﬁ@@t the collection of personal information must be necessary for the
o (pose for which it is collected, and that burpose must always be relevant to
/ /\ \e?funct%on or activity of the agency.
J/
= This principle was enacted to prevent the indiscriminate collection of personal
data.

When collecting information the questions that you need to ask are:

A5902685 7
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(@) Whatis the function/ activity of the Ministry?

(b} Is the information being coliected for the fulfitment of i:he /\
function/activity of the agency? v§>
=P

) Is the information being souait necessary for that fu vity? (1 \

(c) ing sought ry ngmfw\\i/
If the answer to the two fast questions is “ne”, it will be nezé?;\aril toconsid &y} 5
whether the collection of the information compiies with tlﬁs\p\rmcMe \‘\/
Principle 2 of the Act states: k
Source of personal information e \//» €\> < (:\:/ |

“1) Whers an agency collects personal mfm\/ the ,agi shal | collect the
information directly from the md;w@é!\caﬂ/aerns%\ ,

A \\

(2) Itis not necessary for an age &-Loniply Wfth sunfaﬁse (1) of this
principle if the agency beltﬁeﬁqﬁ r‘e*asor}abia\

(a) That the mforma:t%en IS pﬁbucly ?v@ab &m\format;on or

(b} That the indivj Féd%\t céﬁcernggﬁanﬁwo\)ses coliection of the information
from someé e or

(¢} That rtoﬁx sfianc \{{;@ not prejudice the interests of the
mdfwch}alft cerr{s_d,\gr

/ba\:\z/fon comp%na\g\gs necessary -

&

\/ /
/&, s//%i} Q\a\o@\p{mudtce to the maintenance of the jaw by any pubiic

O u\egta agency, including the prevention, detection, investigation,
L\ /F) secution, and punishment of offences or

N
o @Q&ry / for the enforcement of a law impaesing a pecuniary penalty; or

N
8 6([) for the protection of the public revenue: or
o

N4 (iv) for the conduct of proceedings before any court or Tribunai
A N (being proceecfmgs that have been commenced or are
) reasonably in contemplation); or

(8) That compliance would prejudice the purposes of the collection; or

A5802685 8
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(f)  That compliance is not reasonably practicable in the circumstances of
the particular case; or

A

{g) That the information: \ //:)J\\\\)
(iy  will not be used in a form in which the individual %cmcahég !s N J\
identified; or - N/\J \@
(i} will be used for statistical or research pur ?wxi ot be\ (
published in a form that could reaso a ex ecte;:l{ deﬂt;fy
the individuat concerned; or 0 ﬁr\/
/ I \\>
(h) That the collection of the informatio §/( rdan e Wlth
authority granted under section W 4 c\
This Principle provides that, with certam \>c egfa s informa about an

individual must be collected directly f \t>mciwzdua\d \\/T yinvoke the
exceptions to P2 you must beheve anable gr % that;
\\\

N
- theindividual conc/er/ﬂéd )Jﬁhorfs/@&cdlé/cﬁﬁn from someone else
I \
- non- compizance oult-fiot prr € interests of the individual
o 5 et
- that non- co @ce isn e@asg& to invoke exceptions (d)(i)- (iv)

- that 5 ia(ncé wou!d\gﬁ\ﬁume{e the purposes of collection

sance is no%: ;e\asonabty practicable in the circumstances

- the information is publi /cjy avawla\bjé

/chat/ﬁ]e mfsarmati@n? non-identifying or will be used for research/statistical
\ \5 T
/\/
\ \1\&
<O o that ﬁae (o tion is authorised by the Privacy Commissioner

\>Th mf’e is that personal information should be collected directly from
f | concerned unless one of the stated exceptions apply.

c‘h’ﬁ}ie 3 of the Act states:

/’-\

Co lection of information from subject

(l} Where an agancy collects personal information directly from the individual
concerned, the agency shall take such steps {if any) as are in the

circumstances reasonable to ensure that the individual concerned i i aware
of -
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MODULE 1: LEGISLATION & CASE LAW
Unit L8 OFFICIAL INFORMATION & PRIVACY ACT

{a) the fact that the information is being collected; and

(b} the purpose for which the Information is being collected ; and /5
e s
{¢) the intended recipients of the information; and 4 //j> Y \\\
/\\& DAY
(d) the name and address of - DN N \\,)
AN
(1) the agency that is collecting the informat'{o c-and- \\' a
N Y L
(i} the agency will hotd the information,@’ﬁa \\}\
Sy /Qp —_ ‘\\“/
() Ifthe collection of the information is /‘a‘}@o ised or reqz@?ec? b&br
- ™ e N i
under law N @> ﬁ<\\\\ \E) )/

. . AN LINN
(i} the particular law by or /ur‘rd\ewm the@,a%%ct@wof the
. . . N \ .
information is so authg@se\gi\gq,r quurcgd\z\ag "
/\(\ “i::\j i~ , \:/)/:/‘)
(i)  whether or not the' upbg@;ﬁ the iﬁfgr@%\tgan by that individual is
voluntary or ma@aﬁc}yi and <’\§§\>
s \\:// ;\"\\\-:\\\\’
(f)  the conseguences-{ifany) for t atjzmﬁfda! if all or any part of the
requested im;‘&r\mét@yis not-providéd; and
N (N

29 ‘ 1
{g) the right&é&%égc{s\s to, ?’%@@won of, personat information

rovided By these prindip]
" @)’5“7 P %\\

SN
(2) The stepsrefefred to i subclalise (1) of this principie shal be taken before
the ég/grm f@’m{ is cofle e@r, if that is not practicable, as soon as
p:é '&ﬁwaﬁer the information is collected.
<N
(}'Q n hey s noi\r\aq-@ed to take the steps referred to in sub clause (1) of
/ @ ggﬁncip{g@e\aﬁm to the collection of information from an individual ¥
,\< at agen ‘Qa{fﬁken those steps in refation to the collection, from that
/O - indiyidual, o fthe same information or information of the same kind, on a
(7 recent préyidus occasion,
=/
(4 «'2—;(@’5 necessary for an agency to comply with sub clause {1) of this
(\\ gincip!e if the agency believes, on reasonable grounds - '
0 . . .
5 (&) that nor-compliance is authorised by the individual concerned; or
/\\} o

e
\D y (b) that non-compiiance would not prejudice the inferests of the individual
concerned; or

(c) that nonh-compliance is necessary -
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MODULE 1: LEGISLATION & CASE LAW
Unit L8: OFFICIAL INFORMATION & PRIVACY ACT

(i)  toavoid prejudice to the maintenance of the law by any pubiic
sector agency, inctuding the prevention, defection, investigation,
prosecution, and punishment of offences; or

i~
(ily forthe enforcement of a law imposing a pecuniar\(@\?!}; or /\)/\O
v {(

/\\ P \/‘\\
(i) for the protection of the public revenue; or 5 N \\\\J/f
(iv) for the conduct of proceedings before an)/ 6urt &g/Tribunm “\\?}'“J
{being proceedings that have been commenc@or are N v
TN a——
reasonably in contemplation); or O < \:-\\/

\

{d) that compliance wouid prejudice the p?;a \segof the; coTTEEcxo or

(e} that compliance is not reasona@yfp{ada@b!e rn/fﬁgf%\mjmstances of
the particutar case: or /\ "\
~ ™
H\ \/ “\ \/

{f) that the information - T \ v
(i will not be used@m in Wh}:@%}&@dmduai concerned is
identified: or.
,w»-\ / -\ ,-._‘ \\/

(i) will be séag\ o étatistica#ow%eé/rch purposes and will not be
publrshe n\iférm t aff co&iﬁﬁ’easonab!y be expected to identify

th Wco@;

Collection of mfamafj\wﬁ from §

steps faken by thmmfs‘cry to ensure that the individual is advised of,
among rngs,{he purpese of the collection, what law authorises the
co i“c{lon e mten :ents of the ;nfarmaacn and the individual’s tight to

&/? Cess to anscfe@gst carrection of that information,

Ur:b)s’s an ex n appiies, the obligation is to be clear about the reasons for
Iect:on perschal information from an individual, what will happen to it and to
\)priamitﬁewﬂghts with respect to it, The generat rule is that there should be
n Ssurprises” for the individual I concerned in the way that their personal
T(Z%oﬂ is handied by the Ministry.

— %nmpi& 4 of the Act stafes:

Where pﬂéior\aﬁmf@r’nah@%\m Tﬂcted from the individual concerned reasonabie

\\J anner of collection of personal information

This principle provides that “personal information shall not be collected by an
agency -
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MODULE 1: LEGISLATION & CASE LAW
Unit [8: OFFICIAL INFORMATION & PRIVACY ACT

(@ by unlawful means; or

{b) by means that, in the circumstances of the case - -
. . [ //.>/\ \/’\ ‘
() are unfair; or v 7 o~ %
<’\-~,&- S r /J A
(i) intrude to an unreasonable extent upon the p/e\r\s/c;n*ais irsof A\ )
. doo o 1 , T \-HF/‘
the individual concerned > \\<)\V f o

SN g
“Unlawful” means in breach of a statute or regulation. “Unfaic~ ans could \/
include misstating the purpose of collection or being ﬂ/fer,hb\earing or /hg\géi ing.
g ! S

Principle 5 of the Act states: //) >\<>(\> {/ (&\\ >
Storage and security //?\\\\% /><\\-\ =
“An agency that holds personal 'mforn}q@?;@ﬂ%nsu{e:is
(a) thatthe infqnnatior_w is p@::e\bt;r;f?l;y sucfk\s%%ﬁ//safeguards asitis
easonable in the circdmstanges to t\q%%ggambt -

7

> NN
(i} loss, and </\\\ \/\//; J\\/ >
(i) access;u; '}\sj‘ivédiﬁca ‘Qﬂ?\@iﬁﬁ@tiosure, except with the authority
of the-ag ﬁgy tha}?af%@information, and

[ y
i) othermjsuse, afd _
( e - / ’“‘f@i\\\/

(b) ha\ﬁf?)‘tmi\s"’ neces\séf;{ﬁ;?*ﬁjrﬂ}he information to be given to a person in

Jco ﬁ\@@tﬁon with t’h-ég\ﬁvision of a Ministry to the agency, everything

s 5nabgf\within thie power of the agency is done to prevent
P vgutggriﬁ-e@g}@or Unauthorised disclosure of the Information.”
TN ‘\\_\\

<R%§ 1ble s,afeg@@ijds«hay include keeping paper files and computer passwords
e s&g}oe? ijsfa\}\nﬁgrtant in light of the Ministry's open plan environment
<\<>(e§peciaiiy\ \(6&5 work spaces are interspersed with public areas,

AN

N
e M

Vmg;gﬁ)r‘gcn\aljé includes an implicit obiigation to train staff so that they are clear
alg&\t gh nistry’s information handling peiicies and procedures . Principle 5
‘ %g? governs how information is stored and destroyed. It requires the Ministry to
\

e
™.

ider any action that may impact on the information’s security,
.,
@)ﬁrincipfe 6 of the Act stafes:
——

Access fo personal information
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MODULE 1: LEGISLATION & CASE LAW
Unit L8: OFFICIAL IN FORMATION & PRIVACY ACT

(1) Where an agency holds personal information in such & way that it can

readily be retrieved, the Individual concerned shall be entitled - /

(&) to obtain from the agency confirmation of whether or no;/;%_e\ agency \//\\
C

holds such personal information: and . \\/(/9 [ A O

S N
(b) to have access to that information /)Qv?’\\)\ N
‘.. \\' by . \\ A ’;\/
(2)  Where, in accordance with sub clause {(1)(b} of this®F Q;%Ie\,“ an ip{\:iividu\ai(
is given access to personal information, the Endj@al shalf be adﬂgfgﬁ tha{,
under Principle 7, the individual may reguest tﬁé/c‘pi@cﬂon cﬁi@:\)
PN

information S N K(\\,‘ O
) NN
(3} The application of thig principle is sub'eﬁg\g%rovi (\E\oﬂ;a%ts IV and
Y - r }/r\ ' N
of this Act S NN

This principle creates an “entitiemgn’c”*@!ﬁa&g@ss to p&@a information. This
entitlement can be enforced in a COUrt efaw whe{@\th\ed rormation is heid by a
public sector agency (Section Il{})ﬁﬁj )aéi/ ACQ”.‘\ 3\9’

O -~
Principle 6 is subject to thge/giioq reasons ﬁ@?ﬁﬂfw};ﬁ@ access to personal
information contained i \F’{m\ly /é}f the Aet.?f h.@é reasons wili be covered in
more detail below wh<e'r/\y// isCUSsing h g o deal'with a request for information.

™, /\ e AN “\_/I

Section 115 of ths’@%t-}j}‘@eécs reﬁgg/;ﬁér and providers of personal information
from legal liabi?i \aréfg?g from {he?ar‘{s\gision of personal information in good faith
pursuant to e@g\gj% ”dfrf@?ﬁ??ﬁ :

Pﬁm@ afthe Act .%a;\gs
o
Cor‘{eqiy\ perso. éf’ijf@ﬁmaffon

e N

< i %ere an a@éﬁzﬁo)ds personal information, the individyal concernad shali

e eptitled .\ )

//*\ S
O T A

\> ga{\\\\@iquuest corraction of the information, and

8 request that there be attached to the information a statement of

/.f’
)
&/\\V the correction sought but not made

<
/&\2@\ An agency that holds personal information shall, if so requested by the
- )

\\/‘/

individual concerned or on its own initiative, take such steps (if any) to
correct that information as are, in the circumstances, reasonable to ensure
that, having regard to the purposes for which the information may iawfully
be used, the information s accurate, up to date, complete, and not
misleading,
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MODULE 1: LEGISLATION & CASE LAW
Unit 1.8: OFFICIAL INFORMATION & PRIVACY ACT

(3) Where an agency that holds personal information is not willing to correct
that information in accordance with a reguest by the individual concarned,

the agency shall, if so requested by the individual concerned, take such 7
steps (if any) as are reasonable in the circumstances to attach tothe 4\\
information, in such a manner that it will always be read withdhe ?3 O
information, any statement provided by that individual of the g /%n [ )
sought, QD ¢ “‘“‘\\\_j/ '
(e \D

{4} Where the agency has taken steps under sub c%ause\/(@Qr\%b clanse (3}\cg{\/
this principle, the agency shall, if reasonably pra ticable, inform apté\_ N
person or body or agency to whom the personai/: nﬁo@gaﬁon has beep_
disclosed of those steps. AN NN

>N
<</> / \ \) /
(5) Where an agency receives a request rpagg\t\nf/syﬁént t;zs\\b@ausé (1) of
this principle, the agency shall inform tf@ imdivzdualéo erhet of the action
taken as a result of the request.” (\\\\Vj// /\n\\\\
NN —
The effect of this section is that the mgﬁig undér d\g ligation to correct
Information it befieves to be accﬁﬁnatie, hoviever fust attach the individual's
statement of correction.  If the Ministr cort; _‘I\aw_wp*ersonai information at the
request of an individual, it has.an obiigati @%f@}m any other agency to which
the information has been, disclosed. <
N

N
‘s N (C 9/\
Principle 8 of the Acgs ates: > \ -
(O~ L
Ay
Accuracy eic, &f {é@g@oﬁ R& N
“An agen /x);thé\t\ﬁoﬁs pers/&\ii\njarmaﬁon shali not use that information without
taking st steps’ (if any) as\a(,, in the circumstances, reasonable to ensyure
that, hav ard to-the purpose for which the information is proposad to be

L}Sﬁe’é\l\\% orm@gﬂ&i&éﬁrate, up to date, complete, relevant, and not
ading,” T
w/ > N\

L N AR .. . .
' /h ey matipn’ab‘ dtan individual must not be used without taking reasonable
\ ¢ stéps o a.g\ngurﬁhat It is accurate and up-to-date, complete, relevant and not
Qmisl@@ﬁ;’\ng:~.:]:b-i/s principle reguiras the Ministry to ensure that it is processing

gagti guality information.
I
\Qfﬂw‘ iple 9 of the Act stafes:
@\f%e)pfng information

“An agency that holds personal information shall not keep that infarmation for
longer than is reguired for the purposes for which the information may fawfully
- be used.”
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MODULE 1: LEGISLATION & CASE LAW
Unit L8: OFFICIAL INFORMATION & PRIVACY ACT

The PA does not provide specific time limits for which io keep information, it
states that an agency must set their own retention periods based on the reasons
for having the information in the first place.

-, (/\\\
This L \ . . . {/é/ . to D V
'nis principle is overridden by the Archives Act 1957 which sets out-the Ministry’s il

PN

obligations with respect to keeping information for spacific periods of tirie. Youh \_J )

should also be aware of the Ministry's national policy on the/zétéfﬁ@\nvand ¢ \5\\/

. RN
destruction of documents. 2N\ S \\/(\/
N . — . . ;

Principle 10 of the Act states: N f\\;

A \\<‘//\:> \\i\\\\/
Limits on use of personal information / &\) O (:\ \ N

N o)

“An agency that holds personal information )’}at\%aﬁ/ébtap : <an@\rrﬁecticm with
one purpose shall not use the informatiop\ r\awy‘*other ;z{wg{b% less the

oS

agency beiieves, on reasonable groun/dsf;\\\\ N O
/\\\\::\> ‘v/J
(a) that the source of the %‘nf‘o mation is a 'W@vailab}e publication, or

CRAN
(b} that the use of the_infor%}o/n ?arﬁthaf\afhs} purpose is authorised by
ZO1N

the individual cgi%em\a;d, or g\//z,\ N
s \\ )| SN
(c) that non-—cgrﬁ\ﬁ}éanbéﬁié/ nec@géafv\ 3V
NN
{H tq’@faiﬁpmjudice( 0/§He maintenance of the law by any public
N séez;@gency, Us@g the prevention, detection, investigation,
. R e ,
< rosacltion <ai

‘ dpunishment of offences, or
%{f)f{ far the enforceivent of a law imposing a pecuniary penalty, or
e

N
¢ i e protection of the pubii ;
N ‘Q*Mf?ﬁ m\\g\n\r;@jéc ton of the public revenue; or

- o Ay -
< & N (v}~ for the-Conduct of proceedings before any court or Tribuna
S0 \/ - %; proceedings that have been commenced or are
N / (D reasonably in contemplation), or
\(>\’ e J
//@j} that the use of the information for that othar purpose is necessary to
<

Y bfevent Or lessen a serious and imminent threat to -
>N
<

{

Rt

(i) public health or public safety, or

//‘4“‘\ . \>
( <>) (i} the life or health of the individual concerned or anather
N Individual, or

{e) that the purpose for which the information is used is directly related to
the purpose in connection with which the information was obtained, or
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Unit L8: OFFICIAL INFORMATION & PRIVACY ACT

(fy  that the information

(i) is used ir a form in which the individual concerned is not
identified, or

// AN
{ii} s used for statistical or research purposes and will not: /\ /\B

published in a form that couid reasonably be agg Wtdent}fy\\u/
the individual concemed, oy

RN
(g) that the use of the information is in accordance w k@n author@ \
granted under section 54 of this Act.” /

The general rule is that the Ministry cannot use e? na?jnformft‘:ﬁ\f}a other
purpose unless it believes on reasonable gmunds hat' /one of. arhov/e

exceptions applies. In the event of 3 comp%én—wt\to Priva )y\Go missioner, the
onus will be on the Ministry to prove thatihe“eg;mptnon remipdn was
applicable in the circumstances, \\5 N 2

Principle 11 of the Act sfatfeé‘\ \ > \\\\\‘)
AN,
. \"/ \> /
/\\ < C
“An agency that holds sana!/ ﬂformaﬁan\\shgl) not disclose the information to a
person or body or ag oyf/zf Les ?ag{enc )::elreves on reasonable grounds -

Limits on disclosure

(a) that th/ @;,cim re of.the lprformatlon s one of the purposes in

t:tltmjw?th Wmc e jnformation was obtained or is directly
ﬁreia&kgé@the ! ‘SE&HD connection with which the information was
or

ta
%
<\‘(b) the so\u»rc /@f the information is a publicly available publication, or
.

AN N
é > that tne\ﬁ ;;@osure s to the individual concerned, or

TN

zo% \/(d ﬁ\t\géﬁsciosure s authorised by the individual concernad, or
\% \\tﬁﬁ/ﬁon -compliance is necessary -

I
<\/) Z)i) to avoid prejudice to the maintenance of the law by any public
N

2 sector agency, including the prevention, detection, investigation,
/\\\> prosecution, and punishment of offences, or
! )
\\\\y (i1} for the enforcement of a law Imposing & pecuniary penalty, or

(ifi) for the protection of the public revenue, or
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Unit L8: OFFTCIAL INFORMATION & PRIVACY ACT

(iv} for the conduct of proceedings before any court or Tribunal

(being proceedings that have bean tommenced or are ye
reasonably in contemplation); or 42 N

: ~
(f) thatthe disciosure of the information js necessary to pr< e f/pf (7 A
. the S (C
iessen a serious and imminent threat to - > 4 k

. - \\ k ™ -
QSR
() public heaith or puiic safety, or n W \ {

> <\ L
(it}  the life or health of the individual c?f emed or ano \
individual, or N » N
N,

S

, . . -5 ek e
(g) that the disclosure of the mformat:gﬁ\@ {2 /essarygsq\fgah’zfa%e the sale
or other disposition of a businefs@s\_‘fa\\ggmg CQQ%,\\@;J

. )i e N
{h) that the nformation - \ﬁss\// .
& ~ AR RN
n o .
(Il istobe usedin 3 f&(\m\\c@ﬁ the iﬁéﬁv@g%ncemed is not
identified, or < SN e \\\\\‘y
\\ ) _\\\\\\>

(ii) s to be usedTor statistica /{(;?e\i \rch purposes and will not be
publishe na ﬁ)i‘fm that-coy q(@ésonably be expected to identify
the ir&dg@u&%cem&éﬁf or

N
iy that thﬁi@écmof ngﬁf&m’%on Is in accordance with an
auﬁ#}g@g@ited u@iieg:on 54 of this Act.
"Disclosure” \\ s\?eieas\ﬂ{\&\t\éi €the Ministry , This principle provides that
person \L%gm“ foa shou}d\m\g e disclosed to those Outside the Ministry,
- except ingerta) circwtances, These exceptions are almast identical to those
\Y

N
gensral rute i\s.\\tijat%he Miniistry cannot disciose personal information unless
AN e )e{/es asonable grounds that one of the above €xceptions applies. In
<0 (ﬂjw; event(of a compiaint to the Privacy Commissioner, the onys will be on the
\Winist{gtg\\p\feje’ that the exception relied upon was applicable in the

cir%@?ﬁ; nees.,

R

@\s@ie 12 of the Act states:
@@b@;a identifiers

\\\-_,)
\J’%l) An agancy shall not assign a unique identifier i an individual unfess the
assignment of that identifiers hecessary to enable the agency to carry out
any one or more of it functions efficienty.
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MODULE 1: LEGISLATION & CASE LAW
Unit L8: OFFICIAL INFORMATION & PRIVACY ACT

(2} An agency shall not assign to an individual a unique identifier that, to that
agency's knowledge, has heen assigned to that individua by ancther
agency, unless those two agencies are associated persons within the
meaning of subpart YB of the Income Tax Act 2007,

3) An agency that assigns unique identifiers to individuals sha f\{ (=
reasonable steps to ensure that y unigue identifiers are ass; Xfy
indlviduals whose identity is clear] astablished,

tyi Y <; <\ i> /Aj

{4) An agency shall not require an individual to discl any upigue zdemgf ier
assigned to that individual unjess the dfsciosur S\f@r\one of the p o\ses
in connection with which thar unique rdentaf‘ a{ﬁslgneﬁ’mﬁﬁ@

purpose that is directly related to one of th ses " '
N,
A unigue identifier is any identifier ass:gned?\?ﬁ\ M vndu r\%e purmose of
uniquely identifying that individual, ror ; ;i clie ent’s zt customer

number, This principie seeks to prev \agenmes issul ude ifiers that have
been assigned by anothar orgamsatioﬂ\\me prmup?@\p Oy es that no two
unique identifiers can be the sany eg, Inland 5’@@% nnot use the same
number for a chient as Work and B'c\@é has srg\\fa%q 0 that client.

4 \V
WHAT IS :MF@RMM?@N G
/ f A
Neither the Officia ﬂférré{\ hﬂ/,P/r;vacy Act defines the term
“information”. Tﬁf /o,urft f Apné s stated that the ordinary dictionary
meaning wasMendg;dfwh:ch ix hich informs, instructs, tells or makes
aware,” N\ \\7/ > < \\
Informah&é? des, of coursexaocumentatson Both Acts define “document” as
mciggmg N
AN

/&) ammmttng DN ﬁn v ifaterial

a\/any rhafagn on wape, computer ete, and any material generated from
K\/ tape puter efc, as a resutt

- /a/?y {a{!;el or description
</> an}r book, mag, plan, graph or drawing
/ f\*\ \> any visual image such as film, photograph which can be reproduced

\ v
Documents are just one aspect of “information”, In the High Court, information

has been expressed as “not confined to the written word but embraces an
P
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Unit L8: OFFICIAL INFORMATION & PRIVACY ACT

knowtedge however gained or held.” Therefore, information couid be anything
which is stored in some way including unrecorded material in a person’s memory,

>

fes . > ¢
Classification <éx/\ N
AN N
Where a variety of information is hald by a Government Minis?y\@%/. request for'x@)( “
release of that information may involve either or both Acts, (\:’{ S (. \?\;b ~
N \
When dealing with fequests, it is important to correctly ¢l sAssﬁ,E\gach piece of \/(
information in order to find out which of the Acts agpiﬁt,\q it —0N\
[N &“\“\J
.y . N \/7 /‘;\\ \\\
Classification depends on: /2/>\\§ ; < SO\
~ » N
1. Who holds the information /}“})\\S/// //<§§>\—/
2. What is information about - <§ 7/ <\V N
— R .
N S AN e
3. Who wants access to the infofmation. OO
NN \\ Py \\\\/
1.Who holds the information 7 W

Government Departments(\(ﬁé}apbiic secio \)ﬁg\ﬂ%oth official and personal
information. The Offigial ifoimation Actdoes.not apply to the private sactor,

Ve hY

- f " \. Loy o
only to public sector ; %g)e”s, Th MMStry hoids both official and parsonal
information abou @aé%\eaps/ (@ =4

) Qé;}\ .
2. Wnat 5 the-informatior ab I
N LT

N <, Y . . .
Informg’:@fabggt an identr%&léfpersen 5 personal information and is governad
by the Pr{ymct, Where the'information is about 3 “corporate person” such as
a company;-society, h;usg,z corporate or corporate body, any request is to be

(@}t\ it undeﬁ@‘ﬁ;‘g@){fmﬁal Information Act,

LoV
SN ho .Jf@?&\é&;éess to the information
Y L{\/ [ (7AW
\g here%w of access to personal information by the individual concerned

subjéct to e brovisions of the Privacy Act allowing it to be withheld. These

_ 5Qy/is’“{3ns§m be discussed in more detail below.

.
%\é “%%ﬁvidua? concerned” is the individual to whom the information relates.
/T~ Dinider the Privacy Act, only the individual concerned (or someone acting with
N\ \}heir authority) has the right of access to personal information held about them.

Where the information is personal but about someone other than the requester,

and is heid by the Ministry then release would have to be considered under the
Official Information Act.
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Information about an individual held by the Ministry will be a combination of
official and personal information but which legislation governs the release, or
not, depends on who is requesting It. As a general rule, If it is reguested by the
individuat concerned or g person acting with their althority, disclosure is to be S
determined under the Privacy Act. Ifitis by someone else, disciosg;rg;% o be
determined under the Official Information Act. '

N ars
< '\\/> \\\, Py \\\'\\”y

DEALING WITH REQUES TS UNDER THE PRIV@(}K@V $ \754
AN \¢
\ O N
| SN 20\
Th N %(\/‘/@ S
€ request does not need to be in writing and cap made oraily. Officers
must ensure that they give reasonable assistangfaﬁ:é\ %erson maig@é reguest,

: & )

™,
TN / NN
Requests can only be made by: g /‘\\, e N

AR 7
. Q/\\\
/-‘gs\\\‘\\// /\\\\ \\‘)

NN

Receiving a Reguest

- a New Zealand citizen
™,

O S\
- & permanent resident in Negw\_\Za@%nd ,\/\ N \5

J |
- a person who is in Negvagz\ala\nﬂ// /““‘L\ O
(/A\\\ YN
Requests can be made ﬂ)mu\ S@;/ prop r&ta\utflnnsed agent pursuant to §45 of
the Privacy Act. Wha{/a(/a/jaer' nis actifig on béhalf of another, care should be

o

taken to check the/authoﬁs’ation SM(}J
1o

Ut g\ ally should be in writing, Where a
Member of Pariia(_r@r;}t@. E/SO“Q;\- X d\ﬁfises that they are acting for the
requester, usually Rg-written,

g authorityis needed. Under this section you also
need to be satigfied of the@\ THty-of the individual making the request and that
any info ion, Intended for\tk{ab‘fndfvidua! is received by them or their agent
only. > <

<,
N
me%\z\us%f@n themqu&%ust be made within 20 working days and
<
u

I

< inform iorhgols not exist or cannot be found. There s an eXpectation that a

\\) (x_ 0/3
reas e effort is made to locate or retrieve the information.

(é?;>\\>

/ﬁe\mgormation s not held by the Ministry but by another agency or it is more
,geiy onnected with the functions of another agency then the request must be
/? \t\r*agsferred to that agency no later than 10 working days after receiving the

' (\/\/r'equest. You must inform the requester of the transfer.

>

¢ ca te;t\f:o\fh‘ﬂ/ﬁmuester.
jp— /__:\ \\ \\‘\
<0%e{est/capﬁge\&fﬁsed if the Information is not readily retrievabie or the
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Withholding Provisions

On actioning a request YOuU need to be aware of the withhelding prgﬂ%icns
provided in Part 4 of the Privacy Act. Information requested can b wt{qheld if

there are good reasons for doing so. The good reasong Erz{:iude:g\\\ '
. \\\‘ \\\‘ \\_j
Section 27: Release would be likely to: /A/.QV O . ;“:\\/
— | ANV
" Prejudice national security or defence V\\ SN
- prejudice internationa coemmunicetion in confi@é&\% m\\??\)
. . g O ﬂ ™0 o
- prejudice maintenance of law \{\//) <‘ '\\ J /
- endanger the safety of any individua{\/(s.]}\/ 7 Q\ -
QU N
Section 28: Withholding is necessaw&ot\xlh\\\’ N\
ST A
- protect trade secrets f\&\\\> Q\ "
: \\\_\>/‘) 4 \\\ NG

- protect commercial position of the sup@%éh@ﬁihe information
A N

- <w ‘ g >\\\ <\
RGN
- the disciosupe;cf ﬂ-ﬁéfoma{@p%@fe/mvolve an unwarranted disclosure

of the affaiﬁgﬁg%njo er igcﬁu(da{a! or deceased individual

Section 29: Withhoidi?g

T ’ — \\: ’
- protectigﬁﬁbr@aﬁ;at' ‘é\ma}eﬂa}/suppiied on a confidential basis (evaluative
mz@%!efénlérrowly gﬁ%ﬂ@»‘z@as covering, for example, job interviews and
in fiaterial) v
NN .
- p{p?ehon pﬁrge\s\hysfca! or mental heaith of requester or rehabilitation or

() sate custody of reglester
/‘\\\?// < \\,é
\Vprogef@ 1of itterests of person under 16 years
y Yo

f
e

- AE’l\ﬁﬁ/ssiona! privilege
OS> . . . o
re/qaest being frivolous or vexatious or the information requested is trivial
D

% confidentiality by conditions placed upon material held in a library, museum
\ or archive

=

/\/)
SN

i

L

If the Ministry seeks to withhold information from the individyal making a
request under Principle 6, the reasons for doing so must be conveyed to tham.
The individual concerned has the ability to have the Ministry's decision to
withhold information, reviewed by the Privacy Commissioner. In this event, the
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Ministry will be required to show that the particular reason for withholding is

valid.
Section 42 of the Act governs the way that the information can be supplied /‘?
including inspection, copies, transcripts, extracts or orally. The info %ﬁﬁﬂ NN

should normally be provided in the form preferred by the s equest&\ @ f“ (/\ Y

The Ministry is not allowed to charge for providing person )%qa’\&x unlike” \
the supply of information under the Official Information A& \\
Y

IMPACT ON SOCIAL SECURITY ACT & > ~\> \‘lb
Section 11 Social Security Act 1964 { 2 \/ % //\:)) v

Section 7 (1) of the Privacy Act provides th Kx:znwg in Pyl”n(:(p\e@(access to
personal information) or Principle 11 (Hmu*‘s\csn cfﬁs/céosut@/ ct from any
provision that is contained in any enaqtn’.\mﬁt\”cj'n t auth E@r requires personal
information to be made available. \other\ words if ano hér Act authorises or
requires personal information to avat! \E%frwacy Act does not

apply.

/—\

This section allows us to/\é@zhtmue to use-set fon 1f of the Social Security Act to
oblain personal mforrq )fﬁ any ek\pe?éon but the Ministry's Section 11
Code of Conduct K@\ed %@l xtsmg’ ‘gection 11. It sets out the rules
where the Mmrstw@/re uestm formiation about any person reiating to
benefits or dehts jo the Gr\ow \

smmn/g,@ \595?37! SEE&@ £ 1964

This secﬁsr{prfgwdes\the pu:)we?f for the Ministry to obtain information for

maﬁh\ng/@(rpos;g ms%?zm relate to obtaining lists of employees from
emgs!c)x ers. Infor\ma\tt atching guidelines are contained in Part X of the Act
&a e with a orrsaéc’ion for information matching programmes, Section 114
<O ls\ @ctm/?f;u y orates these provisions and rules into the Social Security Act.

o 5995:&@ Lﬁmaf Security Act 1964

T& ity lmpcsed by subsection 2 on EVETYy person to answer all questions put to
b?f the Ministry would fall within Section 7 of the Privacy Act.
C//
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RESOURCES
\ S
If you do run into difficulty when dealing with any aspact of the Offi /afl/\ 2%
Information Act or Privacy Act, assistance can pe obtained from: </ S @ O
N J)
an Operations Manager OVIANY \/\\\\E/
N L
N . . : s SN A
a Senior Fraud Investigation Advisor \/\\\/ ol
) o N
a Fraud Investigation Manager e 5\ ﬁ“{:}}
S /,!\\\ \‘\‘\
- Legal Services //’/‘\> / (VY
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Units N <
Unit L1 Mal(mg ané( Acc&ésmg\t‘égasiamon 1
Unit L2 » ﬁ/fheﬁfts &Mstered by the Ministry

Unit L3 . \\; \Envestha\&ve@owers and Information Gathering
Unit Eﬁ\ é)\) Obhgatio@s Reviews and Debt

/@L&L\S/ \Qﬁf&nés

6\36/1{16 P N Reviews and Appeals

Unit £75 | Conjugal Status

O“ff;r“;ai Information and Prrvacy Act

fherﬂelevant Acté

\:jy nit L10 Case Law Policies and Precedents
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Unit L9: OTHER RELEVANT ACTS

S N
_ N2 > >
Contents AN (T
7 (N
PAD ) S
INTRODUCTION vovvevovoesevvcvassriveene oo R e
CRIMES ACT 1961 .cererrrrovrereecesissresseeeerees oo o ereneiees ,
SUMMARY PROCEEDINGS ACT vvvevvseeeesenseosscoso NSO N
INTERPRH’AT[ONACT.....,....................,...,,....,“...... ST e,
CRIMINAL PROCEEDS (RECOVERY) ACT ... y ,y/m ey
SENTENCING ACT....veveveirvoererrmerires oo N
PUBLIC RECORDS ACT ... RN,
NEW ZEALAND BILL OF RIGHTS ACT.... \\\/C R S
ELECTRONICTRANSACUONACT 2002.., \< v/(V\N\ :
DISTRICT COURT RULES 2009..., <\ \EB Ve
/\ \K % N

/

WYY \\\ Q\)
é@jé@ts W
By tﬁ\emd of thlé\uﬁzt\ybu will:

- have a br% rsta/d @t er Acts that might impact on an
%

Igation

\\\)
\\\,

B

/’/_‘\‘1 /—\: \\ A
<O h\\/ / ﬁ/ /\\/ v

W)

Q\‘j\/
N
KLEp
< .

aN\S
L )
\‘\__/ 4
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Other Relevant Acts , /2
%/ﬁ p -

/\--.. ] =‘
\ h N NN

INTRODUCTION NS (\\;\\;/
M

While the main Acts under which the Ministry's National Fpaag“{@%st?g ion Un
administers is the Social Security Act and the Educati \g‘\ct, there are other Acts

which have considerable importance. They are; ) <) /—\\-Y\T\/
Evidence Act 2006 NI C %
Privacy Act 1993 NN
Official Information Act 1982/~ /00
Crimes Act 1961 GO Y
summary Proceedings Ac *951& N (\«g\\_ g

Interpretation Act 1991 N \‘j\/ {,\\\\ (V
Criminai Proceeds (RWEW ACE 20 \\\\ y
Sentencing Act 2002 ) ORI

Public Records Act2005 </O \i\jb
New Zealand Bill of Rights Act 1990

. //_‘\\\ S
The Evidence, Privac:y(/ w{al Inf@r&n\aﬁgn Acts are dealt with in greater
detail in other modaies:. 7 /&\_/
(C N
CRIMES ACT 7961 .\
T Ry
The Crimes A 51 camé}ﬂ\gs\{gré on 1 January 1962. It is divided into 14

2 2 © B & & a 2 8 B

Parts ard applic to all offences for which the offender may be proceeded

ting o ’%t\ie‘ré;ac‘é the ones that are generally referred to as dishonesty

gainst a ied in New Zealand.
% Ny NN " e
(T& i s ectrore@\@ﬁ\.tﬁaﬁr/zmes Act 1961 that are utilised oy the Ministry's
P shces. They Include but are not Jimited to 5.240, 5.2294A, 5.228 and 5.246 of
<O Act wfhfdﬁ aE with obtaining by deception use of fraudulent documents
and forgery:-However, the Act also deals with other matters such as:
e Rge Hawever, t
© /< eanspiracy to commit offences

?%\i{/aﬂies to an offence

SR procedures when persons ars charged with indictable offences, Because
’\<\ \} the Ministry’s prosecutions do not often result in indictable offences it will

4 not be dealt with in detall here,

N
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Taking or Using Documents

Section 2204 of the Crimes Act 1961 contains provisions for the offence of
taking or using a document with the intent to defraud for an offence/ﬁgnmitted / /\
. \/\\

. VA *
The Ministry's investigations that result in prosecution are/génera\ﬂx retrospe t"}‘@%
and it may be common that both 5,229 and 5.228 chargesare faid, o~ c\ {

N N %

v ‘
Section 2294 SN
e (o~ S
Every one is liable to impriscnment for a term note Ed!W?(?J/WhO,

. - . s { :

with intent to defraud ] <\i 5 o )

&)}  Takes or obtains any document  Hhat ] capable of baing used to obtain
any privilege, benefit, pecun advantage, of val béconsjderation;
or iQiq\ f/\\"\ \3?)

e, T

TN .

b)  Uses or attempts to use «é}q\if\s\.\&ﬁ‘d/ocu 1 t\F(\)Z’*:ﬁe purpese of
obtaining, for himself gr. th\gfh’er p@@d\\ap privilege, benefit,
pecuniary advantage, orvafliable cor}sid%&jﬁonﬁ

Ingredients of the o, /ii\\' </\//1/_\\;
i RN
To prove that someor}egg(\gh'ig or ﬁsn@,} ddcument with intent to defraud,

. Y \_\ !
YOou must prove the AN f /?/ N
e intent G(ﬁ/éfr%} N4
t 7)) i}a \
® aking-or Gbtainingofan Cument
i NP o <=0
e s \E\)F) empteﬁ@g\gf any document

g

3 p@fb\llity })_f the dé&ﬁ’ment to obtain privilege, benefit, pecuniary

\adzdantagexq‘r\v/amabte consideration
v e ™ '\r/

5/ E purpoSg\:;ts;f\qus} g the document s to obtain privilege, benefit,
P @ pes@n\faw@dvantage or vaiuable consideration for the offender or any
4 0, l\\/ /ﬁﬁeﬁ\\g\\e}@ﬁn
{f\/ I Yo
\>Infen o Deflaud

N

It gs/v?;? 0 prove that the offender intended to defraud the victim. This
ik wﬁi N (mens rea) must exist at the time that the offence is actually taking
@é [BLtUS reus), Generally speaking, “intention to defraud: means ‘to do

\/.ething dishonestly and knawingty'. Therefore, you need to show that the
@;udulent act was:
.

intentional
s deliberate
® dishonest

A5897381 3
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A person s acting with deceit or deception when they make someone else
believe that a thing which they know or believe is false is in fact true, You do

not need to even prove that the victim sustained any actual economic or e
monetary loss, although such a loss wouid help YOu to prove the mtgﬂ;c to S \
defraud, & /_\\/\\

- » . N7 TN =P
If the accused intends to defralid the victim at the time of the offgn here is | D)
no defence that they intended to pay the victim back in thy;@ré/a@; would™.
have been able to, NS \o >
O

R S \ )
rose\c@'ﬂn to prove that
\,p_rove that @“@e i

Unless intent to defraud can be inferred, it is up to the
the accused intended to defraud their victim. If yog/@;) |
was obtained by a false representation, you us@}}/ havg “BFima ;aggev{\d\gnce of
the intent to defraud, \/ /\/ b (( ) |

I 7 - e
However, where such evidence is adduced, /th*é;‘e[@ﬁce gfﬁﬁgjét\em/to defraud

may be more clearly inferred. It i sufficient o;‘at'/he Proseaution t@ show that the

o

conduct of the defendant ‘imperiled the ecogomic Ente(\nists 5 Ohanother.’

. ¥ e x .\\ . P -
The intent to defraud must exist at.the Emf@nf the/ta,kmfgﬁﬁsmg of the
document, SOY A
SN 4 \
Takes or Obtains R s :\\\>
g '_'\\\ - : LH\\V' .
These words retain their Qﬁﬁﬁm\qn meamgcj\ ereXample, ‘takes’ would include
someone taking cheq ues?g\r\qfh’ ¢ ciocygrer:ﬁ:sflzém ietterboxes, ‘Obtaing’ would
f !

include fraudulent obt/@r'%njx o acquri \vy;p consent, for example If you receive
something which Wi&\ e?fy a%f@s}e\d% you but to which you have ne right,

and you use it an v}a@ , m\§\b

A

P
¢ .

Document . S
\_\ \/7( <\\\\§ )

In this s}( i ny then, a dotugag makes you aware of things that vou wouid
not othém(gi efshow, This meatis that it does not matter what form the
docyment fakes, so @n\g\ s’k can be used to obtain a privilege, benefit,

pé\e;{ i ,advanté‘gf_%\a@aﬁjab!e consideration. For exampie, under section

\/’ Y B
AGEFTRES machine could be 3 docurment,
ST \\i\/ - \\\\ \
SO lPMegg/QEBﬁn it

o L A ,

<Both gf"tbgs_&w rds mean a ‘special right or advantage’ - for example, using
another persof's gym membership card so that you can use the gym facilities.
Betause nejther term is qualified by the word ‘pecuniary’, the privilege or benefit
dogs ot need to be a financial one. Where the benefit or privilege does not
%\Lg)ive money, there does not need to he financial loss or injury to the person

S whe'has been defrauded.
\\C)/
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Unit L9 OTH
Pecynfary

Purpose of Obtaining

ER RELEVANT

ASE LAW
ACTS

. , . N \\ < \\)
In Proceedings under section 229(A), the prosecution muyst prave tha;g\\

document which could e used in one

Section 228
Every one is liable to Imprisonment.

N

of the ways ¢ fined above has been>

rosecution myist also-estabiish that the

e the docgmﬁauduie@ﬁ@\@g?qion
the purpose of obtaining the benefit for ti}gmfsé{ﬁ)e

N\

N
~a¥emt not e
(are 3 C\d

I3 offen/ﬁ e acks were for
or ag{ojt_ﬁex%\er\ﬂson.
\\s
\\
<%\f\>
eedifig 7 years whea,

with intent to abtain any proper% siggig&z pefgnia@\xﬁa j)éntagg, Or valuable

Consideration, -

“

7y L

N

a) dishonesty ang’/ﬁif\th‘out_clain’t/gﬁ,zj,gh\\t;%kes or obtains any

L / ™~
7,

document PO

~.
. N (TN
b dishonest] itho &la\t@,@» rght, uses or attampte to use an
) @d}&' /i}d g p y
N

cioctyzgnj\

AN

v

O - . .
To prove that s\dmeg;ze wa%t%lQWﬁP using a document dlshonestiy, you must
i ™ )

Ingredients of ﬁ&é@ﬂjence O\
prove the;?, ¢ \\\ -

. >\
. S
ﬂiSthESi‘f%// N p

si '!gr\\\to}?\tént to-deffayd” - the ordinary meanin

daceiyi
<-/ }ﬁ?{; ouf:q? miﬁtj

L

ignt

g”. To'deeelie means to deliberately mj
. /\\ Pl .
& mfg{m%g for lead into error

g of dishonest jg "not honast”
slead. To misjead means to

' refa)t%g}/;:\(tdwany“ act, means a bejjef that the act i tawfui, although that belief

may, be based on ignorance or mistak
Zfig\ha%ment against which the offe

;’/@a\m\%s, S220A
- akes or obtaing & document

Same gs 52294

ABBOT391
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MODULE {: LEGISLATION & CASE LAWY
Unit L9: OTHER RELEVANT ACTS

Uses or altempis to yge documeans

S8Me as s2294, 9
Qbfaining by Deception o Causing Loss by Deception / N
Section 240 of the Crimes Act 1961 contains provisions for f:fm»::: gﬁ

Obtaining by deception any privilege, setvice, PeCuUniary advaatage \Q fit 9[\
valuable withoyr claim of right, Deception in this section ‘ns aise’ \\\

representation of a material and part; icular and can mc!uq Qr@ S‘E%tements \
dccumentary statements ang omissions o \ “ v

240 E}btammg by deception or Causing fOS\S@ egepf:mnq\*\/

(1) Every one ig gulilty of obtaining by de,c/ \1 L0 causi gfcgs‘
deception who, by any deception angd wftﬁé /§a1m or@gh\

(&) obtaing ownership or posse&s({@ a O con ve ny property,
Or any privilege, sery vice, pectm}a a@“ nta ; OF valuable
consideration, diract ly or: n'eéti\

(b} in incurring any de ‘cbr h@&%ty obtaﬁm\&gé\cht or

(¢) induces or causas ahy\@ther per,s; Ner over, execute, make,
aceept, endorse, ;:#estmy or altep ﬁ}f ﬁacdment or thmg capabie of
being used to derf ;aec:umary\ \xéﬁtage; or

o
{d) causes JQ%//;O 3 other s\\

(2) In this fegmn@aéap /mean -
(a)a fa ﬁﬁes@nf@% ether oral, dmumentary ar by conduct,

rS0On W@ e represen‘cat:on intends to deceive any

/rather ;hion andh—\
(/8 v \,‘, { ) ——
\\7 f) knows that it is falee In a material partioyfa ; or

Q . (n mﬁ&fnss as to whether it is false in 5 material
@ N lar; or

%/\ (b)_%\/ﬁ\a{mggo\/n to disclose a material particular, with intent to deceive
N afrgy@%s + IN Circumstances where there s » duty to disclose it or
e

Q&Q\aﬂ‘ 2 fraudulent device, trick, or stratagem ysed With intent to deceive
aqy, person,
£ %ﬂéﬁ of the Offence

im\) ve that someone Was obtaining by deception, you must prove the:

S

~

/<>

/_\
1N Pecuniary advantage
Nh

N .

¢ Deception

e Without claim of right

= Deception {whether document or omission} was material ang particular
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Parties fo an offence

Section 66 of the Crimes Act 1961 contains provisions to charge more than one

person of an offence. This is where two or more people aid, encourages, abets, ,§

incites, counsels, or procures any person 1o commit an offence /& // <
/

\\
A

686 Parties to offences
(1)Every one is a party to and quilty of an offence w §\ \

.

‘ .
Ry
\ \) 5 \ \—/”
{a) actually commits the offence: or 2 ; \\‘\ \:>
{b) does or omits an act for the purpogof&éﬁ}g any person b;f
comimit the offence; or //\ N T

(c) abets any person in the cam}’éls \Gn@‘\fhe offeﬂg\e}cb
(d) incites, counsels, or pr ;utei\ Mﬁerson tbmm’t the

offance.
(2) Where 2 or more persoh oméé co m{:{n\m@tion to
prosecute any uniawfuk&u‘r anci ;0 az \;ach cther therein,
each of them is a par rt\y\t@\ \ery offen&e mmltted by any one of
them in the prosecutpx@af the cor pose if the commission
of that offence-was knﬁm/ to }aga o{zable consequence of the
prosecutton@f/fh\ei:ommon f 0se); L

"

Ingredients of the ﬁﬁ@we / ,/ f\ \ O

To prove that some,‘gﬂe{ /6arty ce you must prove that an offence
is actually been M‘fmm:e anc} erson -

® d@s&amc for the ti of aiding ancther person

{o/mijen act ra%e rpas;e of aiding another person

any-person in'the commission of an offence

0\Wnatem\\omm/t an offence
%/} Ca’unsélg/z’o%emmit an offence

%\\ & / (Px’o@}géé/ a person to commit an offence
SUNMARY PROCEEDINGS ACT

i A)ct sets out how criminal proceedings are dealt with in District Court. This
allihitraduction can only be a snapshot of what is contained in the Act, from a
ef t fraud perspective.

‘\ Je Informations - the Act sets out how, when and where informations can
h be faid against & defendant. Any person can lay an information for an
offence. Information for the Ministry’s prosecutions are laid by the
Investigator who is the officer in charge of the case. After the information

ABBBT391 7
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has been laid it should be filed as soon as practicable in the nearest District
Court where the offending occurred.

¢ Summons:- the Ministry’s informations are always by way of summons R
and upon becoming an investigator a request will be made to th D;strlct ///
Court seeking authorisation for you the investigator to be abia t {s§ V%
summons on offenders. The Summary Proceedings Act outim fv (,\
summons must be delivered to the offender personally op-deli eﬁ o a N
mernber of his family living in the same home over the/\g o{v /

years f
age. K

*  Warrants - the Act further outlines under wha}/a“(cumst ces a:@arrant to
arrest can be issued. Ty \\\\/

/"\

»  Hearings - the Act sets out the procedurg ;/ q}alrééfor the heamﬁg of a
usual benefit fraud case in the District ﬁ;ourc\by arizudgéaﬁqh\e%der 5.66
of the Act, a defendant can elect trial” By ] Juw for a charge relating to
benefit fraud under both the Soc:a?Sﬁcuﬁty Act 1964, Education Act and
the Crimes Act 1961, The Act af{sc;\deas Wwith th%&hm;haﬂ/ hearing
procedure and committal proéeédm%s for mckic\ gyf%nces where a jury
trial has been elected. \\} K

s Status Hearing :- V\éhea a not guttt%;o }ea r@fered the defendant is
remanded to a Statc Q‘ie r ing. Tradi ﬂaﬁymany cases sel down for a
defended haarm/g,/do ot roc&a/dft heavmg gither because the
defendant chan‘ges//l{ sfher pieg Bworythe prosecution withdraw a charge/s
faced by the defen ant. ThisOften-results in allocated Court time not being
utilised eﬁ“ cfenﬂy, witt j dges ﬁccasxonalty having no cases set down for
hearmg t{ tus ea@\syétem wias established to attempt to reduce

\b 5? caseé‘fﬁa%: € unnecessarily resolved by a late change of

ithelrawal of chaﬁg)e ). A Status Hearing serves a number of
(WI ut the need to incur the time, effort and expense of a

g\géﬁded l)earz
fo n\mﬁtsahon of probable sentence to be given to the defendant,
O L\v ® / @eha*sié the strength of the prosecution case to be assessed by the

. Cr??”enabie the appropriateness of specific charges o the facts,

é < {0 enable & specific defence to be assessed by the Judge,

= where a defended hearing is the only way to resolve matters, to
ensure that the case is ready to proceed to hearing - agreemeant on
facts not in issue (such as that the green leaf material taken from the
defendant was cannabis), agreement on witnesses required to give
evidence orally, estimated time required for the hearing.
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¢ Committal Proceedings : When a defendant elects tria) by jury (which
he may do if the offence is punishable by more than 3 months
imprisonment) a standard committal procedure {which does not involve a
hearing or consideration of the evidence) will commence. This > procedure
will examine written statements and the oral evidence that is

@@g\m be
given by withesses, /\v ;

A general overview of the committal procedures set out bel?w;izﬂs O

% N\ \\\bﬁ

s /( A
VPN
PN

&S
'\ Q:) /
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General overview of committal proceedings for
offences to be fried on indictment

Gefendarit-—
- elects {rial by jury

~makes fiist appearance in Court i the chiarge is laid indictably

!

o

Dafendant is given notice of the requirement to apply for arsl |\ \¢
gvidence order if defentant wanis to have commitial h&a!i}zg )

A

L \\\/_ A \T\
Prosecuitor must file whttan statements in Cour&ia\\ . o~ .
later tan 42 days dfter defendant-— : SN
“elects trial by jury oy '
first appears In Court if the charge is r{gﬁmﬁm{ . \\Y;\\/

! . N / :”_\\\\\\>

r oo )

Eiiher prossoutor or defentiant may dpply for ora™ \\H,/
suldence order within 14 days after the date whien the |, >
prossotefor iz raguirad t@fﬁi{u{ri&&,ﬂ statements i Court|
o ™, s e ~,

e _
G \.\ \ﬁ*-’) z />
o s tefantant enter 2 mi\;f Defendantis
f’ gﬁ&y‘@&}ng& compittal Bar\\n\ﬁ\ sonvicted ang
| onSHeridord comnitiaiz. > | sentenced
LN T
s application F?J?ai\ﬁ_‘.?id%{}ce ordet tads "
Ty by 'defgmga?ifgfp?n%'ecutuf? ]
- = i

T
Standert comiritiale.

Cnoheming oo
' isidared

zi’rhe‘r pary gppbars

iplendant is comimitiad for triaf on the papers

ﬁv&d&ﬁea is not ¢

‘.\

arder successiul?

Is appication for
oral evidenca

‘[ 98

Committabhearifg.—

- witnesses W efiom the oral evidence order applies give evidengs

© perlissaphear

- Codrtmust determine whether there is sufficient evisence to commit

“defendant for trial

\ﬁ,hﬂt.deiendaﬁtis dischiarged
|- 1t 50 defendant is committed for tia!

. Apte: This generst averview of commitiat pioceedings & Dy way -of indication

oily. Dedelied ndes set oul in the Act determine how Higse provsedings are

conactad,

‘ 9:f/www,leuisiat‘son.aovt.nzfact/oubiicf1957#9087/latest!DLM3lﬁ?43.html?sea

/rch=ts act summary-+proceedinas+act reselfin=18sgr=1

\
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INTERPRETATION ACT

The purpose of the Interpretation Act is to provide principles and rules for the
interpretation of legislation. The Act has six parts which outline principles, 5
specific provisions and meaning of terms and expressions in legisla

t
In 2005 New Zealand passed new law which aliowed same sex ¢ %a;‘ry,
in the form of commencing a Civil Union. In Aprit 2005 sectio 2§

Interpretation Act introduced a meaning of de facto reiationshi fﬁms secttd\ \

rd
.,

O\
O

outlines that a de facto relationship can be considered whe ré}a iohship ek\[s?
between & man and woman, a man and man and a wo jwamaﬁ \ >
[Refer to Unit LS "Conjugal Status” for more mformat:lo/ l@ Q
hitp://www.jegislation.govt.nz/act/pubiic/ 1999!,@083\%té5t/DLMBd’59\h\ I?sear
ch=ts act interpretation+act resel&p= 1&5@1\ f <N 4
AN {\
CRIMINAL PROCEEDS (RE COVE RY)
The Criminal Proceeds (Recavery) %CtEG to e&aﬁjsh a regime for the
forfeiture of property that has be@h y or md derived from significant
criminal activity or what would répreg&pt the véiu a}aez‘son s unlawful derived
income., ~
The purpose of this Act § - \ ( N
s Eliminate the h/ @ ra e(io@o profit from being invoived in
significa nt/cﬁm“ﬁa /ac”tmty\

e Detersj s\gn\ﬁ@@/cnmm
Re uéeg\th/e\a?blilty mma)s expanding criminal enterprise

® \%&mmagn rest }tfng orders and forfeiture orders that arise in New

ﬂ‘h \ﬁ\sr/pﬂ wde?ﬁ@};\\ﬁi’) lice to apply to the High Court for :
&2

NN Ar str“ammﬁ/@{ier

& \>Vo A.*/ Ghvdl jq*‘@:ﬁsre order
é< b a§5ﬁt forfeiture order

A\pfoﬁ‘c forfeiture order

<{/\° A foreign restraining order
> ¢ A foreign forfeiture order

The Act has also gives Police further investigative powers allowing them to apply
for a search and seizer warrant, for a production order or an examination order.

/\
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Property or assets can be seized if they have been used as an instrument of
crime or been obtained while conducting an offence that is described as a
slgnificant criminal activity.

Once property or assets are seized the custody and control of those are referred
to the Official Assignee to protect and preserve the value of the seizedAtems.

The Act defines significant criminal activity as an offence that wodia\\atti?@ { (A
sentence of more than five years imprisonment or receive benefi t7 p%a{g d L \\\ //;
value in excess of $30,000. It also confirms that the pers on )dﬁdﬂigs ng such N
criminal activity does not need fo have been convicted or%%te of an \ {V

A%

offence.,
An order reguires the Police to prove on the balan/cg pm];mbshh ﬁ

court judge that the property or asset was us&d/é /En mgstru Sfm & or an
offence as defined as a significant criminal a mﬂx (\ N Y J

o
hitp://www legisiation.govt, nziar:t/nubhc/gOﬁQ?@G 08/ iataserL}ﬂ\bSiom htmi?se
arch=ts act crim:nal+nroceeds+recoverv\éc;t resef&9~— 1&sr“\1

A\
SENTENCING ACT \ /
The Sentencing Act primarily dem gﬂn‘t\éﬁq \’asnects of a benefit fraud
5

case - both principlas of s @nq;ng and the sentendes which can occur.
7
¢« Principles of S \1&:{9) SN SO

SN
\\ S

The Sﬂntencma Aaft fﬁw uﬁ/ﬂj enders shall not usually be imprisoned
for prope (mcl ggb it fraud) unless “because of the
special ﬁcg‘(:um;f:an/ces of 'ence or the offender, any other sentence
that co y be imp ouid be clearly inadequate or

mg,;;&rop{fg{“ g \\\

T]'re Avctj%ac; uires that ah-offender be kept in the community as far as that is
icable and, G({f‘t/SOﬂaﬂt with promoting the safety of the community and
( any se’\tenca&;f” imprisonment should be as short as possible,

ansona@: W: romoting the safety of the community.
<0 S

Th;ar rafor \t\ré likely that to be impriscned for benefit fraud will be at the
h% of offending to warrant imprisonment. In Auckland in 1995, it is
Mﬂi the fraud amount must be greater than $30,000-$40,000 to
/<\4:tf'a%t a possible sentence of imprisonment.

/ 40/) Fypes of Sentence

/4\ Q There are many types of sentences that are possible. These are [isted
w/ here, but dealt with in greater detail in another module,

e Discharge without conviction
¢ Conviction and discharge

ASBIT391 12
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© Deferred sentence {ordered to come up for sentence if calied upon)

e Fine

e Reparation . >

s Supervision o \ J\\\
e Community Care /\>\<\Q\/¢/ ‘/ ;jj -
e Comminity Detention POV N

«  Community Work (which may include periodic éft@}%og N ‘\\/ -

= Imprisonment /6& ;\\\)

¢ Home Detention ( /O)\Q /}?\\\)

©  Deferral for Home Detention \///> \\J

y N AN
hitp://wwiw.legislation.govt.nz/act/public/2002/0009/latest/OL ML 35342 himi?sea
reh=ts act senfencing+act reselfp= l_fi‘asmfi\ /\\\\>

A = ) \\\7 o~
PUBLIC RECORDS ACT .~ 0\
The Act estabiishes Archives Nem\z\\eﬁa)nd and provides the role of the Chief

Archivist In developing anp;éfdpgorﬁng goyeﬁ’ﬁ en - record keeping, It
establishes that both Ceritral ahd Locaj Goverrment create and maintain

accurate records of theit affairs, {/\ OO Y

In order to abide/b’yi';{??@\ﬁﬂﬁ;:ipiegﬁ/fifﬁeiﬁﬁéiic Records Act, the Privacy Act and
the Official Inforqgai:iaﬁ) Act th Ministry has business security policy and
procedures siirrounding se rji:ygan\ afety of information held,

) . N
hﬁm:/!dd@al&\gkd vt.nzfge‘sms\r\ges“f’helninr:f-staff/noﬁcies—standards/business-

security z‘m'de&/htm% O
D_Ecb:/!cio_\wé.ssi.aw%nzfmsources;’heininq-stafffpolicies—standards!business—
/saciyity/info-security html
{\ / ) ./ /\ \ \>q/\\‘/ \ . i .
—~ thgamzﬁ a&ei;\e_\) uzpp_ed with portabie audvsq recqrdmg dgwce; to copdu;t
nterviews. There are additional instructions in relation to the

0 ~ithess A cher
%\s"ecugj@@@gdid recordings outlined in the ‘Dictaphene Usage Policy’.
htk@ﬁj&?ﬁebéi.qovt.nz/dictaahone,asa

-

S

EW ZEALAND BILL OF RIGHTS ACT

/}?\ This Act provides that it is “to affirm, protect and promote human rights and
’ \\_)/\ fundamental freedom in New Zealand ...”

While 1t is not explicitly concerned with benefit fraud, this Act sets out general

rights of all persons, including those arrested or detained under any enactment.
This includes the right to information about the detention, the right to consult a
solicitor and other similar rights. To be consistent with these rights, the Service

ABBYT7391 13
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should caution anyone questioned about a benefit fraud matter, with the Service
Caution (Operations Grapevine 95/104). It is unlikely that an interviewed
customer, for example, will be “in detention” as required under this Act, but the
approach used should be consistent with,

http: /jwww leaistation.govt.nz/act/public/ 1990/0109/1 afest/DLMi’z&@?é?/ himl?sen

reh=ts_act bili+ofrrights+act reseldp=18sr=1 />\} \gy //(:)/ﬂ\>
\ .
¢

-

ELECTRONIC TRANSACTION ACT 2002 e /\ \\\

This Act deals with matters concerning the legal effect of %&Wﬁon that is in\ /(

electronic form or that is communicated by electronic-means. <\\\

htip://www legisiation.govt.nz; actfnubhc/ZOGﬂO%’Eﬂat@féLMIE%{ISS%M ?sea
rch=ad act Electronic as_acyr 1Rp=1&sred > v 5

DISTRICT COURT RULES 20 /;\)\

District Court Rules 1992 was reviewed- +n MQ/ The Eﬁlsmyurt Rules apply
to civil matiers that are held in the@s\mt‘bﬁﬁ’urt ., \O/\/

The new District Court Rules uné@*{&mg prmczpra a@\\\t@»énsure that just, speedy
and inexpensive proceedmgsare applied for civi \m&"sters

N

The principies are to ensdre\ artnes aretr%atéquua!%y and saving expenses.
They determine that casés sh ufd be manq@a in ways that are proportionate to
the importance of/hg\ca e cc)}/;rr}r‘iew fhe amount of money involved and

the financial pOS%fl@p/ﬁf pamf m{o\%ved’
ptip://www, Leatstéﬁorﬁaovt nz?r?et\zhm on/public/2009/0257/latest/DiM2300101.

himi \
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Unit L10: CASE LAW POLICIES AND

PRECEDENTS
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p

S
A

e

bjectives < N,
By the end of this uzgt\ u will be ébie\\gx:

e R
- discuss four principles b@é&ﬁﬁﬁ; the needfopwélfare legislation
_ describe how the benefit sx(rst@\f?\k\@a\dmmfstered
. understand the rel;?{of%hj‘gjbébfﬁ@ﬂ?ﬁ%@fpolicy and precedents
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Case Law Policies anc

INTRODUCTION /O 7 &
< sy {r\) i \>

Case law allows the principles collected from previousiy dete):m\}sx\d\warmgs { \//\

to be used fo assist in the future determination of deas;ows \ﬁ‘}gs T"hv \-\w

principles themselves are not evidence but can be us&dd:fa ow the

available evidence can be drafted toward the requir;dpro the ca@e\undev

consideration,
\

This case law is determined by Judges and tth@@za S\écurstv'/ p;ﬁé} >
Authority (for benefit administration) and som es are /tb pmi:méhed
Lawyers and academics can use these prnciples | further ca\seg or such
cases can change the way the Minist ﬁaes\‘;s/worigfiﬁ takeynto account

those changes in case law within I*;S@@Cb \b\
This can best be shown by exaﬁmlebelow N s\)
CASE LAW /’“‘\ /(Z(/,; o

o

Below is a list that ig ﬁ;ﬂﬂaustwe cff com%on decisions now used as case

law when admwystgm Aefit fﬁ&/t hj/}?ff and/or initiating criminal

proceedmgs - '\/ﬁ x

Full copies dﬂ:hyie decryohsr@{a}va#able to you, You will need to locate
these ch\wjt/ﬁndvéecome f’é@ﬁarvwath them.

.

CRTHOMPSON O\ ¢ | Conjugal status

R%(A . Defining a relationship in the nature of a marriage for
\b@rfef t purposes
/EKQEamL Ny rGoniuga! status

L:;A"T and*%%} Defining financial interdependence when considering a

N
)

)
7

AN / reiationship in the nature of a marriage
AP 353/94 Coniugal status — 63(a) living apart
MANN Appeal against sentence
CHICHDLSON Discharae of obligations
MOODY Retrospective rate substitution
JOANE Overpayment assessimient for court purposes only

«

Far more information on specific case law decisions see:

http://doogle.ssi.govt.nz/resources/helping-clients/policies-
standards/integrity/nfiu/legal/case-law-index. htmi
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PRECEDENCE OF DECISIONS

The Court of Appeal is likely to be the highest New Zealand Court which will
consider issues relevant to Social Security Law. Decisions by the Court of
Appeal are binding on lower courts,

The High Court is the court to which a District Court criminal dems‘é ran
Appeal Authority decision is appealed. A decision of the High Qﬂﬁﬁ? »3"
binding on lower jurisdictions. Currently the Ministry's po%zcy\zs)o a\ppw these Q
binding decisions in policy or Appeal the decision. p / %—

< \)
District Court decisions may have persuasive effect, as mig ppeat Q&thorﬂs;g
decisions. However, they are not binding for deczsr/ ons made by oth e \}uﬁ es
in the District Court. Their persuasive effect of e:ﬂ‘de ends on /them\@%:ten
argument and the standing of the individua! j dg?@;éemsmﬂ ﬁfmai@/n
Other decisions in overseas Courts or by/ﬁ{qv;Z}eé and rtsmay have
limited persuasive effect if they consi ,\ ampi *ﬂ% rd/ ing adopted
by the Social Security Act. These aﬁ" h)<ely o h\a%@ precedent value,

POLICY <\\ WY \\ W

\\\_//
Inevitably, government g@p ments walﬁa@gﬁ]&c\:f{cy manuals, and the
Ministry is no exc:ept; ”[‘iﬁ. pclacy are an attempt to write down
guidelines for the adm,m a/l;r fon oft e Beﬂe It system that makes decision

making by starf/e@jréﬁi\ nd 5095”%

Just as tnewtabiy,mhé/ policy. P@n\L@s wili not have thought of answers for

every ssma‘c‘io\m ich w;}i\ zgﬁ@ﬁ%r the manuals have been written. As a

Fesult, m y be s0im ’tam\;un between policy and the correct

1nter§§e at;e”of iaw The correct interpretation of the law is the appropriate

e:: brse adopt as\lf vot/“adopted wili give rise to the Ministry losing its case
Cﬂthem the crint n:{)mal sourt or before the Social Security Appeal Authority.

/\ /»en this-4 /\aang;ween the two is difficult to pick and gives rise to cases
~such ag Hi;;%tﬁm decision on Specia!l Benefits (Ankers case). In that case

§ theﬁ n%sﬁ s/policy, setting out criteria which had to be met before a Special
enefat\cauid be granted, was challenged in the High Court. The Court held
tbec’mon 61G, which gives discretion to grant a special benefit, could not

z fimited to the extent that the poficy required. If there are any difficulties

@\@mh this sort of tension in deciding, then contact Legal Services.
N/
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CONGRATULATIONS!H
You have now finished the Legisiation and Case Law M@}uie
0,
A
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