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2degrees Spectrum Renewal Offor - Proposed Api §

Executive Summa
ry i\@ PAAY)

>e>ctrum held by

2degrees has five separate Ma 'Ri XN\h the band; three expire in
2012 and two in 2022. Threed 2 2degrees’ cellular service, a

The Ministry is seeking your agreement to
Two Degrees Mobile (‘2degrees’) in the 80

MR 243

;[ Propesed Rerawsl Rights

rent Nansgensnt Righta

4 935939 MHz  939.844.8 MHz

MR 243, which expires in June 2012, and the adjacent MR 223, which expires in 2022,
are paired with a single Right MR 224, also expiring in 2022, These Rights, totalling
9.8 MHz paired, are used to provide GSM-based mobile services.

In 2007, Cabinet agreed that the renewal offer for 2degrees’ spectrum expiring in 2012
should be made subject to the same conditions as offered to Vodafone and Telecom for
their spectrum expiring in 201 1/12, including:
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¢ a price of $3.8 million per MHz paired for 20 years;

« an implementation requirement that the spectrum be used to provide services
covering 65% of the population within five years of renewal; and

« alignment of expiry dates for all Rights in the band to 2031.

We propose that a renewal offer for MR 243 be developed accordingly, with minor
structural adjustments to allow that Right to be amalgamated with the adjacent MR 223.
This will enable 2degrees to manage its spectrum more efficiently and eliminate
duplicate spectrum licence fees. The renewal price for this Right éould ‘be

approximately $7.4m.
We also propose that the Crown make an offer now to renew the % ts

223 and 224) for the period 2022-2031. This would require & bine oval. It
benefit both the Crown and 2degrees by providing Io ce ainty 2 gk
-r?’-‘ﬁ et of thertagd Nngdates of

2degrees’ Rights.

The Ministry’s proposal in relation to th
to renew the spectrum, payment weyld efmitted 41

RronerMHZ-paired price already determined for
WO, pro-rata’d and adjusted for inflation and net
Smenf.  Treasury and 2degrees cohcur with this
rs is fair to 2degrees, its competitors and fo the

Right used w and’
MB-2R82eXpising in 2012, is set aside by 2degrees as a guard band to protect its
Jicad Xrom interference from adjacent services operated by Telecom. This was
@ Yed by the Crown as a condition to a ‘spectrum swap' in early 2009 fo allow
grees to utilise the previous guard band as part of a commercial tranche of 900 MHz
spectrum to deploy mobile services.

As this spectrum is unpaired and unable to be used for mobile services, the Ministry
had it revalued by an independent consultant to inform the development of a renewal
offer. The consultant has recommended a renewal price of $1.5 million total for the 20-
year petiod, considering the limited alternative uses. We propose to develop a renewal
offer based on this price. This would require Cabinet approval.

2degrees may refuse the offer, in which case the Ministry will consider alternative uses
for the spectrum.

Right not to be renewed

MR 229, expiring in 2012, is unused. 2degrees does not wish to renew it.
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Nexf Steps

If you agree fo these proposals, the Ministry will prepare a Cabinet paper seeking
approval in respect of the renewal offers for MRs 223, 224 and 228. The renewal offer
for MR 243 does not require additional approval from Cabinet,

2degrees would be required to settle no later than six months prior to the current Rights'
expiry. This would be January 2012 for MR 243, and May 2012 for the unused guard
band.

Risks

There are risks to offering to renew spectrum now that does n @
10 years. The value of spectrum may change over time as _smarke t
evolve, and the market value in 2022 could be significa thedifierent from thevg

in these 2011 offers. However, there are upside and dovirés

parties.

Recommended Action ) @i

We recommend you: )

a rackss pril Prenewal offer for spectrum cnsold
seXpiring 4 sitould be made subject to the same

rageTelecom.

‘renewal price for spectrum in the 800/900 MHz
Hz paired, for a renewal period of 20 years.

c Agree ef 43 for renewal for the period 30 June 2012 — 28 November
29%?( i¢&"of $1.9 million per MHz and pro-rata’d to align expiry with that of

% s in the band, in 2031.

d Agree that MR 228, currently used as a guard band, should be offered for
renewal to 2degrees, indicatively at a price of $1.5 million for the twenty year
period (to be confirmed by Cabinet).

Yes / No

Yes / No

e Note that the Ministry has developed a price formula for the early renewal of MR
223 and MR 224, and that Treasury and 2degrees have both agreed to this
formula.

f Agree that MR 223 and MR 224 also be offered now for renewal, for the period
2022-2031 based on a price formula as set out in this paper (to be confirmed by
Cabinet); and

Yes [/ No
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g Agree that officials begin drafting a Cabinet paper, seeking approval to the
renewal conditions and price of MR 228, MR 223 and MR 224

(recommendations d and f}.
Yes / No

Len Starling
Manager, Radio Spectrum Policy and Planning

Energy and Communications Branch @ s

Steven Joyce
Minister for Communications and

Information Technology
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2degrees Spectrum Renewal Offer - Proposed Approach

Purpose of Report

1 This paper outlines a proposed approach for developing a renewal offer for
cellular spectrum held by Two Degrees Mobile (“2degrees’) in the 800/900 MHz
band. We seek your agreement to develop a renewal offer as recommended in

the paper.
Background ﬁ@,\
, ANV
Spectrum Held by 2degrees @ &
2 2degrees holds five Management Rights in the 8( . Mz band, pi |
dates in either 2012 or 2022. The current pighle*“ahd propose are
shown in the table below. (\i\ N j

A oy
Right | Range [ ... 1 o \r'i} N \Pyolosal
No. (MHz) N f\
MR 229 | 840-841 UGN Y | 29-Ontete RPN rovert fo the Grown.
N M L Ytard band. Renew to 2031 for a
MR 228 | 885-890 @@ P W‘%‘ai price of $1.5 million

0 '
hy M N Offer contract now for renewal for
MR 224 1 8 : 9.8 24-Nov-22 | the petiod 2022-2031. Pricing
AN\ ﬂ formula described below.
%%&;9 4 ,}%’%‘é‘; 29-Jun-12 | Renew to 2031 at pro-rate'd

‘g‘l P ‘R wk benchmark price.

\Nﬂ?) \':;b\/ ] Offer contract now for renewal for

- 5.8 | MR 224 24-Nov-22 | the period 2022-2031, Pricing

223 |
A(-{{ @ formula described below.

S
3. e}?pmvides 2G GSM cellular services using MR 224 (890-899.8 MHz)
Q ired with MR 243 (935-939 MHz) and MR 223 (939-944.8 MHz). MR 228 is
-/ Used as a guard band, and MR 229 is unused.

Y

4

4 Z2degrees provides 3G Wideband Code Division Multiple Access (W-CDMA)
setvices using spectrum in the 2.1 GHz band held by Hautaki Limited. 2degrees
has indicated that it plans to implement 3G W-CDMA in its 900 MHz spectrum in
some ‘secondary townships’ and rural areas in 2011. ’

5 Only MR 228, MR 228, and MR 243 are expiring in 2012. Proposed approaches
to renewing each of these are set out below. We have also developed an option
which will allow the Crown to offer, and 2degrees to commit to, renewing MR 224
and MR 223 now, for the period 2022 - 2031.
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Previous Cabinet Decisions

6 In 2007, Cabinet agreed to a renewal offer formula and process for the cellular
management rights in the 800/900 MHz band, held by Telecom and Vodafone.
This included an incentive to sell some spectrum on the secondary market o a
new entrant, NZ Communications, now known as 2degrees. Cabinet also
agreed that the renewal offer for onsold spectrum to the new entrant expiring in
2012 be made on substantially the same terms and conditions as made to the

incumbents.
7 These terms included:
a a price of $3.8 million per MHz paired for 20 years, %}K price
agreed by the then Minister for Communicati ormatio ‘
Technology, within a range identified as_appro by Ne
Strategies (an economic consulting firm Infreme pt

Deprival Valuation methodology;

b an implementation require spe d to offer
services fo at least 65% on withir I (with a further
two-year ‘buy-out’ opfien); @

_ to align expiry dates of all
MHz band fo a common date

as given effect through the creation of
‘sarly’ management right, followed by conditional
o trihsferred if the 65% threshold is met. Once the ‘early
pended and the manager has met the 65% threshold, the
QRS out to 2031 are able to be fransferred. Alternatively, if the
ad8ds longer than five years to reach the 65% threshold it is able to
an additional two years’ time to reach it."

Settlement is required no later than six months before the existing rights expire.
Vodafone settled its renewal offer in January 2009, and Telecom is expected to

settle in Aptil 2012.

Renewal Offer

10 The Ministry has considered several options for potential renewal offers
regarding 2degrees’ spectrum holdings. We have consulted 2degrees on these
options, and have agreed that the offer set out below is the preferred approach.
Two alternative options that we considered, but that are not recommended, are

included in an appendix to this paper.

¥ For 15% of the renewal price.
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11 We recommend an offer comprised of three parts:
a Part 1. a renewal offer for MR 243, out to 2031:

b Part 2: an offer to also commit to renewing MR 223 and MR 224, for the
period 2022 {o 2031; and

'Y Part 3: an offer fo renew MR 228, the ‘Guard Band’.

12 Part 1 is necessary for 2degrees to offer service after 2012 but leaves

uncertainty about its position after 2022 as its Right for the ban would
expire at that time.
13 Part 2 would enable 2degrees to secure its paired spegiru ments u

2031, providing it with spectrum tenure on par with it \Capetitors.

14 Part 3 responds to 2degrees’ desire to re
minimising the risk of any interference frgag@

15 We consider that each part of the ‘J\* i : pendent (that is,
able to be accepted or rejeg gaxiis dqei5d N another part), as it
allows 2degrees comme ility to s R ongding spectrum holdings fo
suit its service requirgfe usin ‘

o1 2degre pecirum holdings, used to provide its core
'%s. 43 (935939 MHz), and the adjacent MR 223

irad with MR 224 (890-899.8 MHz).
' ) expires on 29 June 2012, $H0A03

similar process

ae\heeh underiaken by Telecom and Vodafone. The Ministry supports this
{Jention, as it will enable 2degrees to more efficiently administer its spectrum,

with fee payments reducing accordingly.
18 Under s46 of the Radiocommunications Act 1989, adjacent rights may only be
aggregated if their explry dates are aligned.

19 The Ministry proposes to design a renewal offer similar to those offered fo
Vodafone and Telecom, consisting of early and conditional Management Rights,
but with modified expiry dates for the Conditional Rights to allow the aggregation
of MR 243 with MR 223. :

P{028/PR009/008 Page 8 of 16
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20  As 2degrees expects to reach the 65% implementation threshold in mid-2012,
we have agreed that a two year ‘buy-out right’ to obtain additional time to meet
the implementation requirement, as included in the offers to Telecom and

Vodafone, would not be required.

21 Therefore, we would structure a renewal offer for MR 243 until 28 November
2031 comprised of the following successive rights:

a 5 year ‘Early Right' until June 2017,

b ‘Conditional Right (A)’, from 2017 to 2022, to align with the expjry of MR
223, and conditional on 2degrees reaching 65% population e;

C ‘Conditional Right (B) from 2022 until 2031.

22 2degrees would be issued with the ‘Farly Righi,g
(January 2012). The subsequent Conditional{Rid
created and held in the Crown’s name, Jg{Ren}a
reaches the 65% coverage implementeti
aggregation of the Management Rj

23 This process would be
approval from Cabing
offers to Telecom @x@-
implementatign} i
Right hold \

MR
'also offer to renew MR 223 and MR 224 (the other two
wimed Ry Ydtgrees and used to provide mobile services in the 900 MHz
ngi oW, Agw-the period 2022-2031. This would allow all three Rights fo be
~Hligne y irfie, o create one set of paired spectrum expiring in 2031.

hi€ would be beneficial from a spectrum pianning perspective, as it provides:

a long term certainty of tenure to the Crown;

b long term certainty of access to spectrum to 2degrees (including higher
value spectrum assets should it wish to sell its spectrum holdings at some

point in the future);

c equitable treatment to all mobile providers, as it allows 2degrees to invest
expecting the same long-term access to spectrum (and subsequently,
long term financial returns) as the farger mobile network operators; and

d aligned expiry dates amongst all Management Rights used for cellular
mobile services in the 800/900 MHz band.
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26

27 The Ministry agrees that settlement for these two rights should not be required
ten years before expiry, but notes that some form of commitment now could be
advantageous to both parties. Therefore, the Ministry proposes an_approach
which will allow 2degrees to commit now to renewing these two ri ith the
price to be determined by an agreed formula, allowing 2degre tany
given point between 2012 and May 2022.

Proposed Renewal Price Formula

28 The formula would use the base price of §3s
for a 20-year period. The formuia

inflation, and a ‘net present
standard deadhne for sett|gyt

_ @ or in ation 5012 dollars to provide a 2022 dollar figure:
i Pl rate from Statistics NZ applied for the period from
@ e date of settlement, and
@ sing the mid-point of the Reserve Bank inflation target at

settlement applied for the period from date of setﬂement o 2022;

.% adjusted to the ‘net present value' at the date of settlement applying a

discount rate to represent benefit to the Crown in receiving payment early:

i using as a discount rate the Treasury bond rate at the date of
settlement, as agreed with the Debt Management Office.

29  We have discussed this proposed formula with both 2degrees and Treasury.
Both are satisfied with the approach.

30 2degrees will have the option to either:

a Accept the offer and agree to contract now fo renewing the spectrum at
any point over the coming decade, at a price to be determined through the
agreed formula and no later than a set date; or

b Decline to consider the renewal of MR 223 and MR 224 at this point.

P/028/PROOY/005 Page 10 of 16
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This will be a commercial decision for 2degrees, able to be made independent of
its decision on whether or not to renew MR 243. If 2degrees decides to decline
the offer, then the Ministry will follow usual renewal policies and procedures, and
consider whether to offer the spectrum for renewal, for what period of time and at
what price, five years before the Rights expire (that is, In 2017),

31
The Ministry does hot consider it appropriate to commit

to future allocafions or offers of spectrum tenure without a reciprocal commitment

to pay for the rights. To commit to a first right of refusal may lead to a situation

where 2degrees declines to renew the spectrum, and the spectrum g unused
for a period while alternative uses are identified or an auction is de .

32 As these Management Rights are not covered by the previ [ decis@ ,

Cabinet approval will be required to offer the spectr re now, an

confirm the pricing formula.

e 24, being the
7 (880-885 MHz),
ceive) band. This guard

Part 3: Offer to Renew MR 228, the Guard

33 MR 228 is unpaired and acts a
2degrees base receive (mobpilg t

being Telecom New Zegla -.Q
band is necessary hgeg 'é\ :
q . R ']

band plans in the 8098

<’ spéctrum block from Telecom with the
“a spectrum swap with the Crown. Before

34

IS ;*» d"use of the then guard band (890-894 MHz) for deploying
t'commercial services. ’

Potential Value

36  The Radiocommunications Act 1989 prevents any potential owner of a Right
(including the Crown) from knowingly creating licences for services which would
directly cause harmful interference with either 2degrees’ or Telecom’s services.”?

3 Telecom operates in what is known as the 850 MHz band, aligned with the United States. Vodafone
and 2degrees operate in the Extended-GSM 900 MHz band, aligned with Europe.
41t can at times be difficult to be certain of the amount of interference a new service will cause, and

whether it is the new service or the existing equipment at fault.
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We do not consider it appropriate for the Crown to commit to not use or allocate
spectrum in the future, where alternative, non-interfering services may be
developed.

37

38 A preliminary planning analysis suggests that the spectrum is unusable for
mobile services at the current time. Few other services could be implempented in
the band, except limited allocation to unidirectionai fixed links;
Studio to Transmitter Links (STLs).

mple, @
39 Given the limited use options, the Ministry agrees thaj . _ r%

spectrum used to provide celiular services (being ~" BN ;(r ;

40  The Ministry has therefore engaged an e \ 9 etermine

the value of the spectrum, considet g
preventing interference to its_mo Py afid A g\ opportunity cost fo
Government in not allocat] q‘ Sp [[Qilyd uses. The consultant

k N2 Anillion fo

\ 8 for renewal to 2degrees, for a price of
WBriod.” It is worth noting that spectrum users are
shase guard bands. However, the rationale for
clins 3 renewal is to accommodate 2degrees’ desire for
, ion.g rovided for in the Act. The recommended price reflects
i sblial alternative use of the band, while still requiring payment from
2, Q3 {r-efchange for ownership rights and the additional protection offered
% it the band.

(2_) } Rdegrees may either accept the offer and pay the determined amount to ensure
~ protection of its services, or it may reject the offer, and ownership, including the
right to sell or allocate to other users, will revert to the Crown. This will be a

commercial decision for 2degrees.

41

43  This approach will require Cabinet approval to deviate from the terms of the
original offers, the ability to renew spectrum not currently “in use,” and fo amend
the renewal price.

® As the spectrum acts as a guard band between services operated by Telecom and 2degrees, it could
be argued that both parties should meet any cost of renewing the spectrum. As 2degrees currently holds
the spectrum, the Ministry intends to offer it only to 2degrees for renewal. 2degrees may sesk to reach a
commerclal arrangement with Telecom, if it so desires.

® Existing Government policies allow renewal offers to be made only when spectrum is ‘in-use,’
recognising the investment made by incumbents. However, in this case it may be that the highest value
use of the spectrum is as a guard band to protect the integrity of 2degrees’ and Telscom's services.
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No offer to Renew MR 229 (840-841 NHz)

44 Auls RS
allowe egrees to pair spectrum in the Extended GSM 900 band (880-935
MHz). The Ministry agrees that that there is no value in 2degrees holding the
spectrum, Ownership of this spectrum will revert to the Crown. The Ministry will
consider potential uses in due course.

Settlement

MR 243

45  Settlement is typically required no later than six months in n e original
right expiring. As MR 243 expires 28 June 2012, 2degregs i
seitle 29 December 2011. Due to difficulties cr he Christ erigf,

the Ministry has agreed that the deadline fo
ho later than 31 January 2012.

of $3.8 million
& spectrum pair is

46  The renewal offer for MR 243 wo
per MHz paired for a period of-20

As set out in the formula above, we propose that the renewal price for MR 223
and MR 224 will be $3.8 million per MHz paired over 20 years, pro-rata’d to a
9-year term and adjusted for inflation (until 2022) and discounted by the Treasury
bond rate at the point where 2degrees chooses to settle. This approach will
allow 2degrees to choose fo settle at any point from 2012, but no fater than

24 May 2022.

Next Steps

50  Should you agree to the proposals in this paper, we will draft

a a Cabinet paper seeking agreement to the proposals for renewing MR 228
{guard band) and MR 223/224 (not expiring until 2022). We plan fo aim
for EGI in mid-July, with a draft to you by the end of June.

b a renewal offer to 2degrees. Following the Cabinet process, we will aim
to provide this to 2degrees for its consideration by the end of July.
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51

The risks in this proposed approach primarily relate to the secondary offer to
renew spectrum, or commit to renewing spectrum, expiring in 2022, The risks
are that;

a the spectrum might change in value over the period. The spectrum might
become more valuable if demand for wireless communication. increases
dramatically. The spectrum might become less valuable if anticipated
demand does not occur or if new technology reduces demand fonthis part
of the spectrum. The Ministry considers that these ris evenly
balanced and that, should either risk crystalise, the sition
would be defensibie as the risks were part of the

sides at the time the commercial agreement was-gntere

P/028/PRG0S/005 Page 14 of 16
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Appendix 1 — Other Renewal Options

Renew According to Existing Conditions

52  The Ministry could make a renewal offer strictly based on the conditions of the
offers made to Telecom and Vodafone.

53  Offer to renew MR 243 until 28 November 2031, following the same
implementation requirements as set for Vodafone and Telecom. Renewal right

would consist of
ble t

Radrgment

a Five-year ‘early’ right, until 2017 (to meet 65% requirement),
b two-year ‘buy out’ right, until 2019 (additional time t e@

purchased for 15% of renewal price}

¢ ‘conditional right, until 2031 (only avai .'

has been met).

istry '@“"{; de“as it does not
g . 0e

54  This option is not preferred by el
permit aggregation of MR 243 yit , @ prog
undertaken by both Vogg na-Telecom\q

their annual spectrum

licence fee paymenis\Rre g 2degr§ed® ir dertaking a similar process
could be considgre g ieatme fobile operator.
Renew MR 243 {tF g%

Would be .)\edw MR 243 only until 2022, to align with the expiry
itute a renewal period of just over 10 years.

g S X aggregation with MR 223 possible, and avoid an ‘overhang’
st renewed for an additional 9 years beyond the expiry date of the

Page 16 of 16
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18 February 2012

Digital Dividend: Outcomes of Consultation

Purpose

seeks agreement for officials to begin drafting a Calf
and associated policy rules. .y

Action Sought

s Q ActiqSpy Deadline
Minister for Communications , Fgadothie rec SRatiehs. 24 February
and Information Technolagy, \.15 ) ) ‘ 2012
e S
Minist 7 ﬂ&
\ < : Telephone 157
' o iHofi and Unit Work _After Hours Contact
Len Stafig ; qgerRadio Spectrum +64 4 462 4221 [E221E = :
et 3 A i -
s ‘
Ben Crav. OfPolicy Analyst, Radio +84 4 474 2642
Spectrum Policy

e
Q® |
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sutsiy of ECONIOMmic
Development

Mawotid Ghanga

15 February 2012

Minister for Communications and Information
Technology

Digital Dividend: Outcomes of Consultation
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Competition Controls

39. The Ministry considered whether provision should be made in the allocation process to
enhsure new entry into the market. We also proposed impaosing both acquisition limits (‘caps’)
and implementation requirements (‘use it or lose i) on the digital dividend spectrum.
These proposals were well received and supported by almost all submitters, Debate
focused on the detfalled design of these measures, such as the level of any cap and the -
extent of any rollout requirement.
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New Entry

40. In general, submissions demonstrated industry scepticism regarding the likelihood of new
entry in the cellular mobiile market. Many submitters noted the consolidation trend
internationally that has seen the number of nationwide mobile network operators reduce in
many counfries. Submitters also commented on the small size of the New Zealand market,
and the rugged terrain (requiring greater investment in radio towers), making it difficult for
additional operators to reach minimum efficient scale.

41. Those parties arguing that provision should be made for a new entrant tended to consider
themselves as new enfrants, or sought specific rules favourable to thelr situation. 2degrees,
for example, strongly argued that new entry was unlikely as a business case yould not
exist. Instead, it argued thaf it should be ifreated as a ‘new entrant’ g treated

favourably for spectrum allocation.
42, The Commerce Commission indicated that it does not consider new@ Yinthe s
term, and that a set-aside would not be necessary or an gffieieht us&-~of spectetyn.
f g na

Commission prefers that the Ministry support an effe vf‘ 586
spactrum frading between operators, thereby a!lo@ 30

spectrum through private agreemant. The Ministr
43. The Ministry considers that:

sed

axtigs would result in less spectrum likely to be
dertain future gains.

e

B \' did{flon limits (commonly known as ‘caps’) set a maxitmum amount of spectrum that any
. Shator can hold in a particular band. The prime objective of a cap s to minimise risks to

~gbmpetition by preventing dominant firms from acquiring a significant portion of spectrum,
thereby blocking access for weaker firms to an important resource. Caps may also be used
to determine the minimum number of operators desired in the market using that particular
spectrum band, and to ensure an equitable allocation between operators,

46, The Ministry had proposed a 2x15 MHz cap, while allowing one party to exceed this to
acquire 2x20 MHz (subject to a sell-down requirement of some holdings in the 800/800 MHz
bands). This would allow one party to deploy the largest possible LTE carrier, offering end
users greater speeds and data transfer capacity.” While some submitters supported the
abllity to maximise the technical capability of the band, others were concerned about the

potential negative effect on competition.

' This is due to the technical specifications of LTE. Cartiers are able to be deployed in 1.4, 3, 5, 10, 15,
and 20 MHz sizes, with larger carriers capable of greater data transfer speeds and throughput.
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47. Since the release of the discussion document, the international standards body 3GPP has
indicated that it is considering not supporting a 20 MHz carrier in the APT band plan, due to
technical difficulties. In addition, several submitters did not grasp the intention of the sell-
down proposal, and those who did noted the level of uncertainty that it would add to the

market.

48. The Ministry agrees that the sell-down proposal would complicate the auction and creafe
uncertainty for managers and, given the uncertainty from 3GPP on the ability to deploy a 20
MHz carrier, officials now consider that a flat 2x15 MHz cap, which will ensure at least three
patties are able to acquire spectrum, woltld be most appropriate.

proposal is that each of Telecom, Vodaione, and 2degrees will acqui

spectrum. Competition at auction will therefore likely be limited, Car o
therefore need to be given to setting appropriate reserve prices for s
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73. 2degrees sought infervention by the Crown to ensure that all three mobile operators held
equivalent quantitles of spectrum across various bands, particularly below 1 GHz. it saw this
as a hecessary component of maintaining effective competition.

74. In our view such an approach would limit the flexibility of mobile network operators to tailor
spectrum portfolios to their specific needs. Acquiring different quantities of spectrum
enables network operators to reduce infrastructure costs, offer greater data speeds and
higher capacity. This is a key competitive point of difference for networks, and should not be
dictated by the Crown.

75. While 2degrees holds less spectrum than Telecom or Vodafone, in the Ministry’s view it has
access fo sufficient spectrum by international standards to operate a competitive network.
The Ministry does not propose additional intervention to equalise spectrum holdings across
all network operators.

P/028/PR023/005; M/001/BRO0CG/011/602 Page 14 of 16
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76. The Commerce Commission agreed that network operators did not need to hold identical
spectrum portfolios, but added that large disparities should be avoided. The proposed 2x15
MHz caps for the 700 MHz band will be sufficient to achieve this goal.
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Option 1. Direct allocation of a sighificant amount of spectrum at zero cost

i Thefémest case to analyse involves a contnuation of the existing Hautaki-
Hdegrees linkage. In that case 15 MHz of spectrum valued at $40 m would likely enable
Hautaki to increase its stake in 2degrees from its current 5 percent level to about
15 percent. This is-well short of a controlling interest and Hautak! would remain rellant on
dividends from 2degrées to provide any significant refun fo its beneficiaries.
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&l

However ten years aﬁerthe reservation of the spectrum and disburse
Hautaki has retumed no dividends to the beneficiary trust, and. h
maintain its proportfionate shareholding in 2degrees.

Te Huarahi Tika Tryst ahd 2degrees reécently Iaunched
annum, a high school careels advice programme.
programme intp 2degrees for Maori, 1

the funds invested.
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Annex 1 ~ Spectrum allocations for Maori and related Initiatives

e TN O

JRelafe]

$5m provided to Te ‘This specirum was puréhaséd
mimeréial use, Huarghi Tika Trustas | In Novembef 2009, and is
resewed for Hautaki seed funding to explore | helngused for 2degrees’ 3G
to purchage. developtment of the sepvices. |
Discounted price spegcirum with a The purchase arfangements
(85% of lowest price commerclal partner; pravide comparahility with
at auction) - $12.67m. | $16m provided for other market players.
(Value of discount promotion of Méori |
approx $0.03mp.a;) | language and culture
{Ma Te Reg fund).
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1 This brief provides background information and speaking points bcomin
meeting with Minister Sharples, the WAL 2224 Claimants and other.ke

Maori stakeholders, scheduled for 15 August at 7.00 pm.

Recommendation
2  We recommend that you:

a.  Note the contents of this briefin
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are meeting with a coalition of Méaori stakeholders. The coalition

Ta450tahi Pacho —~ Tuwhakaitiora (Tu) Williams (Chalr)
" Hautaki Limited — Antony Royal and Mavis Mullins
6.  Te Huarahi Tika Trust — Daphne Luke
d. WA 2224 Claimants

i Te Huirangi Waikerepuru and Piripi Walker, for Nga Kaiwhakapumau i fe Reo

Whatarangi Winlata for New Zealand Maori Council

¥

iil.  Graeme Everton for WAl 776 Claim

8 Short biography notes are attached in Annex 2.
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25 Annex 1 sets out the previous Waitangl Tribunal claims on the radio spectrum, the
reagtion of the Courts, and the response of the Crown. Crown Law has previously
advised that §

v

Len Hon Amy Ada?‘qs 1\.._
Mana Minister for Communications and _
#gEtg)gargy a Information Technofogy
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Related Policy Decisions

14 Following the Waitangi Tribunal's findings in 1990, and again in 1999, Government
provided some specific spectrum alfocations or reservations, and significant new funding
for Maori development. The policy objectives of these decisions were (i) to promote the
Maori language and culture through broadcasting, and (if) to promote Maori participation
in the knowledge economy.
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20

(it Promoting Maori participation in the knowledge economy

21 In 2000, the Government set aside from the 3G spectrum auction a block tgde used for
the benefit of Maorl®. It similarly reserved a block from the 2007 augligh e spectrum

from commercialisation of the spectrum to fund ICT skilis devele
research and development that would benefit Maori.

22

23

éraged its purchase option over the 3G specirum to
ow the third mobile network operator, 2degrees. The
] ices in August 2009, following its purchase of 2G specirum
arid\ddefone, and launchsd 3G services in August 2010 using Hautaki's
yrebs agreed to pay the purchase price to Hautaki in return for exclusive
seMe spectrum royalty-free; 2degrees has also agreed to bear all costs of any
=wal of the spectrum rights (commercial-in-confidence).

Nddividends have yet been returned to the trust from Hautak's shareholding in 2degrees,
"which still faces capital expenditure challenges. The trust has therefore not yet been able
to fulfil any of its training or research objectives. The telecommunications industry is
caplital-intensive, and it may be several years before 2degrees shareholders see a return
on their investments.

® in order for this policy decision to comply with the Human Rights Act 1993 and the Bill of Rights Act
1990, there was a requirement to show that Maori were disadvantaged with respect to participation in the
knowledge economy compared to non-Maori, and that there was a real connection between the allocation
of spectrum and the amelioration of the disadvantage.
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B. Policy Considerations

Coimpetition Safeguards \

28 ce in of mobile cominunications, with the
ailabl Qkarator linked to the quality and capacity able to
' 0 Mrum allocations have the potential to deterniine
m
29 eek to prevent or minimise behaviours such as spectrum

difig, or blocking, where the purchase s intended simply to deny
juch practices can be detrimental fo the market, delaying roflout of
el Yy Gonsumers and preventing uptake, from which new economic activity and
0 h"wiil come,
It is therefore appropriate to include conditions to encourage a competitive allocation.
| recommiend two competition safeguards:

a.  acquisiion limits, Which limit the maximum amount of spectrum that any
purchaser can hold. These ate designed to-ensure & competitive allocation of
specirim rights by preventing larger entities from blocking acquisition by smatler
entities or new enfrants fo the market.

b. implementation requirements, also known as ‘usé or lose/ fo help guide
spectrum allocation te parties most likely to deploy services and minimiser
spectrum hoarding or speculation.

2 | TE allows cariiere of 1.4 MHz, 3 MHz, § MHz, 10 MHz, 15 MHz and 20 MHz, The larger carrlers increase the
speed able to be offered to users. In real-world conditions, it Is fikely that average speeds for users will be around
20 Mbpe with a 10 MHz carrier, 30 Mbps with 15 MHz, &nd 40 Mbps with 20 MHz,




6

31 Imposition of such competition safeguards may reduce the fiscal return from an
auction. However, such safeguards are important to ensure that the full economic
benefits are achieved, and are increasingly recognised as necessary by the market.

Acquisition Limit

32 Acquisitiof limits aie applied as ex anfe measures to ehsure that spactrurn auctionis
ate not used as a mechanism o force smaller players to exit the market, The key
goal of an acquisition fimit in this auction is to ensure that a minimum number of
parties are able to acquire sufficient spectrum to operate a competitive service,

33 Inits consultation with industry, the Ministry originally proposed setting a
limit of 2x15 MHz (ofie third of the available spectrum), but allowin
exceed the ¢ap to acquire 2x20 MHz. This would allow at lsasf\thyes
sufficient spectrum to compete, but would also allow flexibil
each operator acquired. Submitters were generally o

it was seeri to bed ih a long-term cornpetitive dis

preposal also caused some confusion am
appeared to piefer a straight 2x15 MHz finx

35  The mobile market{Ge

in a weaker Régitiol

Qe wag allowed, the most likely outcome of an
y<opnant firms to purchase 2x20 MHz spectrum
veaker firm. | consider that this would have a long
petition in the market, and would undermine the

36
would ensure a minimum of three operators are able to acquire
taintaining the current competitive mobile market and reducing the risk of
tion In mobile operators as a result of the auction. -

@U’n‘dersuc’h a cap, itis possible that 2degreés may decide to purchase only 2x10 MHz
rather than the full 2x15 MHz allowed by the acquisition limit, If this oceours, and a
fourth bidder does hot éventuate, | propose to allow the acquisition limit to be relaxed

to 2x20 MHz. This would allow any unsold spectrum to beé auctioned to bidders
whose demand may exceed that of 2degrees,

38  This approach would ensure that at least three parfies are able to acquire spectrum,
provide some protection fo 2degrees against blocking moves from dominant
competitors, and offer flexibility should some spacfrum remain unsold under a
2x%15 MHz cap.

39 I'recommend that these fimits remain in place for a minimum of three years, to aliow
cerfainty at the time of allocation and provide the expectation that competitive
services will be developed. After three years, they may be continued, relaxed, or
allowed to expire based on an assessmiertt of competition in the market at that poirit




implementation Requiremerits

40 The Ministry consultation proposed an implementation requirement to provide 50%
population coverage nationwide, within five years. The general approach was
supported by industiy, though several parties considered that it was too light handed,
allowing patiies to purchase valuable nationwide spectrum rights; but only deploy
setvices in the three major centres.

41 | propose that the implementation reguirement be designed to ensure timely
deployment of services across New Zealand, not just focused on the major cities. |

considered several options, including requiring a “rell-ouf ratio” for urban apd rural

cellsites, and establishing 2 comimunity cell-site scheme simitar fo o rently
operated by Vodafone,

42 The best solution is one that provides a comprehensive netwo ross urban a
rural New Zealand. To the -extent that It is economicall } hat shoiNd b

required as a baseline for all operators, as well as wi

population
v 5% population
touhell boundaries). This
fould relatively easy for
1 Nnhat services are not deployed
Sigh J0Dthis would benefit from additional
hdSrtaken at the same time as consultation

43

reei ciple 1o the use of an implementation requirement,
the final design to a subcommittee of Ministers as

46 Both of these options would set aside spectrum for potential uge, which may or may
hot evéntuate. Such .an appreach denies access t0 spectrum by comrmercial
operators seeking fo use it now, creates drtificial scarcity and carries a significant
opportunity cost. it would affect the quality of services able to be deployed using the
700 MHz band, with the effects likely to be dispropottionately felt by the weaker recerit
market entrant; 2degrees.

New Enfrant
48  Setiing aside spectrum for a hew entrant is ot recommended, as

a. itis uniikely that the market could sustaln a fourth nationwide mobite operator;




8

[ am advised that providing spectrum only in the 700 MHz band would not be
sufficient to allow for a comprehensive service to compete with other major
operators;

The party often considered to be the most likely new entrant, TelstraClear, is
now in merger proceedings with Vodafone, reducing the likelihood of it entering
the market;

| am not convinced that any other suitably-resourced mobile operator is seeking
to enter thé market.

Any set-aside is likely to disproportionately affect the recent ma
2degrees, -and may in fact negatively impact on competition In
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66

ehcial return to the Crown. The
u&, but rather to determine the party

the i, iowever, be important to ensure that the
0 ce to ensure a fair return to taxpayers.

h 36, %have recommended an initial acquisition limit of 2x15

tive allocation between at least three parties, supporting

et (COmpetition in mobile services. The longer term economic

62 policy are compelling; however, there is a risk that it wil

edlce competition at auction, as only three nationwide mobile operators

Y in operation, A likely outcome is that the spectrum will be split between
e operators at & price near to the reserve price; just high enough to outbid the

primary goal of thé
who values

Jdecond tier operators, whose willingness to pay Is likely to be substantially lower,

It will be therefore esseritial to carefully set the reserve prices at a level which will see

the specirum sold at a fair price — which means that the reserve prices may be set
comparatively high compared to previous aflocations.










