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19 JAN 2016

Mr Andrew Geddis
fyi-request-3382-fcc37aal@requests.fyi.org.nz

Dear Mr Geddis
On 19 November 2015 you emailed my office requesting, under the Official
Information Act 1982, the following information:

e Information regarding the internal estimates on the potential financial Crown
costs that have been provided to Cabinet on the Social Security
(commencement of Benefits) Amendment Bill?

In May 2014, the Social Security Appeal Authority alerted the Ministry to an error in
an amendment of section 80BA of the Act made on 3 June 1998 that meant a benefit
should commence on the day that a stand down period ends (as opposed to the day
after the stand down period ends).

In September 2015, Hon Anne Tolley, Minister for Social Development, directed Work
and Income to change its practice so that it technically aligns with the ietter of the
faw and last year’s court decision, ahead of an upcoming law change which clarified
the policy intent.

This saw all benefits granted after 29 September 2015, paid on the last day of their
stand down period thus receiving an additional day of benefit. In May 2015, Cabinet
agreed that the legislative error needed to be corrected with full retrospective effect
to 3 June 1998.

The Government's policy intent has always been that a benefit commences on the
day after the stand down period ends (e.g. for a 7 day stand down a benefit
commences on day 8). The purpose is to encourage people to make provision for a
short period without income before relying on state assistance. On 23 November
2015, the Bill to have the amendment corrected to align the legislation with the
Government’s policy received Royal Assent.

You will find enclosed the following documents relating to the benefit commencement
stand down period and addresses your requests for internal estimates to the Crown:

1. Social Security Amendment Bill No 3, dated 13 March 2015

2. Technical Amendments to the Social Security Act 1964 in the Youth Service
Extension Bill (Cabinet paper), dated 6 May 2015

3. Commencement date of benefit after a stand down period (memo), dated 22
September 2015

4. Options - Benefit commencement date after stand down, dated 22 September
2015

5. Correcting the Social Security Act 1964 in relation to the benefit
commencement date after a stand down period (Cabinet paper), dated 24
September 2015

6. Correcting the Social Security Act 1964 in relation to the benefit
commencement date after a stand down period (revised recommendations),
dated 25 September 2015

7. Social Security (Commencement of Benefits Amendment Bill: Approval for
Introduction (Cover Report), dated 6 October 2015
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8. Social Security (Commencement of Benefits) Amendment Bill: Approval for
Introduction (Cabinet paper), dated 6 October 2015

9. Social Security (Commencement of Benefits) Amendment Bill: October 2015
(Notes for the Minister for the House), dated 12 October 2015

10. Social Security (Commencement of Benefits) Amendment Bill: November
2015 (Notes for the Minister for the House), dated 17 November 2015

You will note that some information is withheld from the Cabinet Paper ‘Correcting
the Social Security Act 1964 in relation to the benefit commencement date after a
stand down period’, dated 24 September 2015, under section 9(2)(h) of the Act in
order to maintain legal professional privilege. The greater public interest is in
ensuring that government agencies can continue to obtain confidential legal advice.

Information that does not relate to the benefit commencement date is considered out
of scope and is not provided.

Two letters titled ‘Consistency with the New Zealand Bill of Rights Act 1990: Social
Security (Commencement of Benefits) Bill’, dated 5 October 2015, and Crown Law
Stand down periods, dated 22 September 2015 are within scope of your request,
however these document are withheld under section 9(2)(h) of the Act in order to
maintain legal professional privilege. The greater public interest is in ensuring that
government agencies can continue to obtain confidential legal advice.

The two Aide Memoires titled ‘Correcting the Social Security Act 1964 in relation to
the benefit commencement date after a stand down period ’, dated 25 September,
and ‘Social Security (Commencement of Benefits) Amendment Bill: Approval for
Introduction’, dated 9 October 2015 are withheld under section 9(2)(g)(i) of the Act
to protect the effective conduct of public affairs throughthe free and frank
expression of opinions.

I hope you find this information helpful. You have the right to seek an investigation
and review of my response by the Ombudsman, whose address for contact purposes
is:

The Ombudsman

Office of the Ombudsman
PO Box 10-152
WELLINGTON 6143

Yours sincerely

NN J

Ruth Bound
Deputy Chief Exective, Service Delivery
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Social Security Amendment Bill No 3

The Social Security Amendment Bill (No 3) aims to clarify the operation of the Act

Ot of scops:

Oﬁ%)%%»&m agreement to progress three additional issues, via SOP as well
£e]]

osed amendments relate to:

Cuiafscope!
~— Aligning legisiation With the current and intended practice and policy 1o commence a

benefit is the day after the stand down ends — current legislation states that it is from the
_date the stand down ends i.e. one day earlier than intended.

Out of scope

These proposed amendments ensure that policy intent is clear in the legislation and remove
the risk of legal challenge to MSD and unintended financial costs to the Crown.
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The No 3 Bill is an appropriate vehicle f@ q:yp)ose @ments
MSD recommends progressing the S@ h the /\%'I rather than another vehicle
The proposed SOPs will address areas bé Cuz/re.qLa expose the Minisiry to
litigation risk and the Crown to fimangial risk. O §1ﬁ Nige is that it is important o amend
the Act at the earliest opportu @u der to 'n'\s;e\tl\n’ese risks.
As the No 3 Bill is awaitingt ad readjr@aé? could be passed as soon as April 2015, it

is the most expedient legisiative vehicl ogress the issues identified. The Office of the
Clerk has indicated that'thie-proposes; gﬁdments are in scope for the No 3 Bill.

Out of scope| @ @V
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Act 1964 to clarify that
riod

Proposal to correct section 80BA @::al
a benefit commences10 the day

To encourage people to make p n foras @nb without income before relying on
state assistance, a person eh | mai laglee?unty benefit is generally subject to a
7 or 14 day stand down pe umn Whlc ot receive any benefit payment. This
means, for example, tha \pAgra efit but subject to a stand down of 7 days

from the date at wh|ch il have their benefit commence on day 8 (the

day after the stand do )od en
However, the banefite e after a stand down (as it is set out in section
80BA of the t |s|at|on) Be commencement date of benefit as the day the stand

down period eqd§,ipstea of the 3y after the stand down ends. This wording entities a
person ive benefit a day earlier than intended.

@ clice i @1 s always been, fo commence benefit on the day after the

perlod d, for a 7 day stand down a benefit commences on day 8). In

B\Cé"% the/?fﬁ@h t confirmed that, using a plain readlng of the legislation, benefit

ﬁs ts sh Mmenoe on the day the stand down ends."" This decision has not been
Crown Law advised an appeal is unlikely to be successful.

If the |on implemented instead of corrected, people subject to a stand down on a
ulsl receive an additional $33.08 to $41.40 that they were never intended to
\%ased on benefit rates as at 1 April 2014) and the Crown would incur an additional
per annum in benefit expenditure (based on 2014 benefit data).

@ change comes into effect, any retrospective complaints will be dealt with on a case by
case basis through existing procedures. Where a beneficiary is outside the three month
timeframe for lodging a review, MSD will follow its usual process for out of time reviews.
Although difficult to substantiate, if the client has suffered hardship MSD may need to
consider the possibility of making ex-gratia payments.

®  As noted earlier, Brosnahan, 9 October 2013.
°  Thatis, the date the benefit is backdated and paid from (benefits are paid in arrears).
" As noted earlier, Crequer, date TBC.
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The proposal will amend the Act to correct the commencement date of a benefit so that a
benefit commences on the day after a stand down period ends. The amendment will be
retrospective to 3 June 1998 (the date the error should have been corrected) in order to
validate MSD’s practice and decisions made relying on the current understanding of section
80BA since this period and avoid any unintended expenditure.
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Office of the Minister for Social Development

Chair
Cabinet Social Policy Committee

TECHNICAL AMENDMENTS TO THE SOCIAL SECURITY ACT 1964 IN THE YOUTH

SERVICE EXTENSION BILL &

Proposal Q‘gf < : '

1 This paper seeks agreement to make technical amendment Social Se
om'the

1964 (the Act) to align legislation with the policy intent, followiQy, recent rulings

Social Security Appeal Authority (the Authority) and t Court, an

?H\\ al atvice.
2 | will progress the technical amendments together wit uth S '@nsion in
intsnd to introduce

the proposed Social Security Amendment Bill (th i, w
in June 2015.

gh

Y

)

Executive Summary /@ L

Out of scope) ;EV § \{Q

' Nationai Party, Welfare Reform Election Policy 2014 hitps://www.national.org.nz/docs/default-source/PDF/2014/policy/welfare-
reform-policy.pdf




8 A number of rulings have been received on cases being progressed through the
Authority and the High Court in recent years that show that the current legislation is
incorrect or unclear in four distinct areas:

Out of scope.

O
« An error in the current legislation means benefj \éxs sho Ig\:s;\}a day earlier
than intended after a stand down. While operati /Pacticﬁa\ e policy intent,
i gle

the legislation needs to be clarified. Not dgi ple tin gislation as
currently worded) would incur additiona @xpend n% million per annum,
and open the Crown to a potentially significantfiability itrrespect of previous benefit
grants. (\

2 A

oXon

9 If the Actis not am i as mbove, there is potential to expose MSD to legal

challenge, an own. It is therefore important to amend the Act at
@?ﬂmise these risks.

the earlie??ppawfmhy in o%\

Out of scope, \(7 4




Technical Amendments to the Social Security Act 1964 %
i&éatabout tife

15 | am seeking agreement to amend the Act to ensure the Iegislation’g%\
intent and administration of Government welfare policy in four gjstj

dgstj- ?r as, whic i
from recent rulings of the Authority and the High Court, and e@%\a@i e. N>

Out of scope. O )
' & O
N

2 Skeet, 11 September 2012.
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m:;al % section 80BA of the Social Security Act 1964 to clarify that a benefit
t

comm ay after a stand down period

26 ncourage people to make provision for a short period without income before relying
ate assistance, a person eligible for a main social security benefit is generally
iject to a seven or 14 day stand down period during which they do not receive any
enefit payment. This means, for example, that a person granted a benefit but subject to

330 Jong as the surviving partner or child is not entitled to an ACC survivor's grant.
“Around 7,000 terminal benefits are paid each year.
®Brosnahan, 9 October 2013.



a stand down of seven days from the entitlement date® at which they became eligible will
have their benefit commence on day eight (the day after the stand down period ends).

27 However, the benefit commencement date’ after a stand down (as it is set out in section
80BA of the current legislation) sets the commencement date of benefit as the day the
stand down period ends, instead of the day after the stand down ends. This wording
entities a person with a stand down to receive benefit a day earlier than intended.

28 Operational practice is, and has always been, to commence benefit on the day after t
stand down period ends (eg, for a 7 day stand down a benefit comm s on day 8
June 2014, the High Court confirmed that, using a plain reading 02 i$hation, efit
payments should commence on the day the stand down ends.® Th jon has not
been appealed by MSD, as Crown Law advised an appeal is g I\ yNo be sfc%?b :
29 If the legislation was implemented as read instead of correg&)\;ople ubjec\( a
stand down would receive an additional $33.08 to $4 /}S’[ they w er intended
to receive (based on benefit rates as at 1 April 201 irfcur an

additional $6 million per annum in benefit expen@%e\d on efit data).
Y m

itt dealt with on a

30 Until a change comes into effect, any retro %cﬁ plai
case by case basis through existing proc i&’here fictdry is outside the three
month timeframe for lodging a review,ﬁ% [Ikfoliow i akprocess for out of fime
N

reviews. Although difficult to substarti ecli
need to consider the possibility ofimaki -gratia ents.

31 1 seek approval to amend the/msg;o correcgg?\dg ncement date of a benefit so that

a benefit commences on tHe fier a sta whn period ends. | also propose the
amendment is retrospegfl une date the error should originally have

been corrected®) to vafi 'S ahd decisions made relying on the current
understanding of SK@(\ A si %
~ )

Out of scope) /\\ @




Progressing the proposed technical amendments

35 It is important to amend the Act at the earliest opportunity in order to minimise the risks
of legal challenge to MSD and financial costs to the Crown.

36 As | intend to introduce the Youth Bill in June 2015 to extend the\;ﬁs ice, i
provides the most expedient legislative vehicle to progress the'ﬁ identified inhi
paper.

ot
37 | seek approval to progress these technical amendments.ia the.Yo

u@
Consultation

38 The Treasury and the Ministry of Justice ng ed duri % eparation of the
sections of this paper regarding technica endments. T6 partment of the Prime
Minister and Cabinet has been informee- '

SCons

Financial implications @ &;
Out of ¢ AN

41 J/) ar\ego finaksigl iplications associated with the other proposals in this paper, as
—th nical ents are consistent with current operational practice and avoid any
O inténde n\d) re. However, there is a need for several of the proposals to be
re rospm%, ifi prder to remove any potential liability.
ht

~ Humg L& implications

]

The additional changes proposed in this paper in respect to the technical
amendments are consistent with the New Zealand Bill of Rights Act 1990 and the
Human Rights Act 1983.

Legislative Implications

43 The technical changes proposed are straightforward. Any delay in pursuing an
amendment would increase the risk of legal challenge. | propose to submit the Youth Bill




to include the Youth Service extension and the technical amendments outlined in this
paper to Cabinet Legislation Committee in June 2015, with a view to it being introduced
that same month.

Regulatory impact Analysis

44 The proposals regarding the technical amendments are necessary to amend the Act in
order to give effect to recognised policy intent and longstanding administrative practic/;?
consider that the proposed amendments are technical revisions that r P nact curren
to improve legislative clarity and are therefore exempt from the Reg /gmpact//y
Analysis requirements|

Out of scope

& @
Gender implications \gs
45 The technical amendments in this paper will w@ fally ali\@(ht\@der implications

associated with the current Iegislaﬁon.{ (\

Out of scope) &\7 %
O
Disability Implications @ %\5

46 The technical amendments\/i r'this\paper do/}@@ disability implications.
N

‘!‘)m of ¢ vopﬁ

onfirm current policy, no public announcement is




Qo soops

- o -
Proposal amend the Social Proé@;\ql) end th ofa. ecurity Act 1964 to correct section
80BA so a benefit commen< hn day afferastand down
9 note that section 8 Act 1964 as currently worded appears to

Soc‘a@z
entitle a person w @Iblef éo\meklln social security benefit after an initial stand
ff\pe

down period g reseive the b ay earlier than intended;
10 agree to clion 8% Social Security Act 1964 to provide that a benefit
comme e day after agtand down period ends;

amendrienig proposed in recommendation 10 have retrospective effect to
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Friv ady o7 Natural

Eromt: Annga Butler, General Manager Housing Income S
Employment <

Date: 22 September 2015

Security tevel: IN CONFIDENCE

Commencement date of bem: SE1E
period

Background

8y \\\{i‘g}c\ﬂe, is and has always been to
’ wn period ends,

Deczarans

X, ’ \/\ -
f 'ﬂf\w_? qrres e Minister with a range of options for remedying the
\ < ’ \ 3

il legislative change comes into effect, the Ministry should continue
surrent practice (based on policy intent) or change its practice (to align
current legislation and pay people an additional days benefit)

what form any retrospective application of the legisiative change should take (i.e
ully retrospective, retrospective until May 2014 when the error was found, or
forward only)

e the scope of the |egisiative remedy (i.e. defined parameters and process for
lodging and completing reviews of previous Ministry decisions)

e the legislative vehicle (i.e. current Bill and timing, or using urgency to pass the
relevant legislative change either separately or through a new Bill).

We help New Zealanders to hélb themselves to be safe, strong and independent
Ko ta matou he whakamana tangata kia t0 haumaru, kia t0 kaha, kia t motuhake



Office of the Minister for Social Development

Chair
Cabinet

CORRECTING THE SOCIAL SECURITY ACT 1964 IN RELATION TO THE BENEFIT
COMMENCEMENT DATE AFTER A STAND DOWN PERIOD

Proposal

1 This paper seeks your agreement to expedite amendments to Sec
1964 (the Act) in relation to the benefit commencement da stand d
the legislation with Government policy intent and avoid un ed cos S

2 | also seek your agreement that the legislation prowd Ilmlted p nwhich
people affected by the error in the period since it w red compense.

provision for a short period witho come befo e on state assistance.

4 In May 2014 the Social Se ppeal A
amendment of section 8 i‘\\gﬂm Act
should commence on ta st

down period, on d
corrected with full e tlve

5 As the ongqing Tegaband finano k to the Crown was perceived to be relatively low,
Cabinetg%e O progresi\{sk; quired amendments through the Social Security
(Extensi ng Persons Sgrvices and Remedial Matters) Amendment Bill. This Bill

i ices Select Committee.

Executive Summary &

3  The Government's policy intent, and ope ractl Is has always been that a
benefit commences on the day after own.p g (e g. for a 7 day stand
down a benefit commences on da urpos t hcourage people to make

alerted the Ministry to an error in an
3"June 1998 that means a benefit
penod ends (e.g. for a 7 day stand
ed that the legislative error needs to be
o 3 June 1998 [CAB Min (15) 15/2 refers].

g> dditional day(s) benefit for any post stand down beneflts granted
smce h could significantly increase the risk of unintended financial costs for the
Cro € operational impacts for the Ministry of Social Development (the

the efore important to amend the Act with urgency. | seek to expedite the Ieglslatlve

ge to ensure the Government's intended policy is properly enacted. | am proposing
make this change by way of a new bill, to be passed under urgency in early- to mid-
ctober

8 In the interim, | will direct officials to amend operational practice as of tomorrow, so that it
reflects the current legislation and people subject to a stand down receive an additional
day of benefit. This will incur additional expenditure of approximately $0.6 million,
assuming the legislative correction is enacted in 4 weeks.

9 To acknowledge that practice should have changed when the error was discovered, |
also want to provide a limited opportunity for clients whose benefits were affected by the
error from 20 May 2014 onwards to be able to seek recompense (via a provision to



accept and allow reviews of decisions for a period of 6 weeks after the legislative
correction is made). | also propose that any applications for reviews in relation to the
period back to 3 June 1998, which are lodged prior to the legislative amendment coming
into effect, be protected from the effect of the retrospective validation. Assuming we
agree to both these provisions, the back-dated payments are estimated to incur
expenditure in the region of $3.5 million.

10 Treasury officials have confirmed that all payments (ongoing and back-dated) can be
made, without further adjustment or decision, from current appropriations.

There is an error in the legislation in relation to the day on w é) ' henefit &

should commence after a stand down period @

11 | am seeking agreement to expedite an amendment to the \Z ufe the Iagisiation
reflects the policy intent in relation to a benefit commenceriént date’after a stand’down.

Government policy intent has always been clear and i {\@ ino @%racﬁce
i

12 To encourage people to make provision for a sh g wit G{e e before relying
on state assistance, a person eligible for a m ial secy) henefitis generally
subject to a 7 or 14 day stand down periad d%ﬂhich they do receive any benefit
payment. For example, this policy me n&j@?\a\perso qﬁ ted.a benefit, but subject to
a stand down of 7 days from the day\q(\ﬁgfe}nent il heir benefit commence on
day 8 — that is, the day after the s periad Qd \

13 Operational practice is, and has-always bee @w@n ence benefit on the day after the
stand down period ends ( , 7 day st% a benefit commences on day 8).

@ect f 2@tent and Cabinet has previously agreed

14 Section 80BA

, whi s\ouit the calculation of stand down periods, first came
into effect,on 1 iM997. ing the original explanatory note to the BIll, it is clear
that a st period is t tonsidered in terms of a full calendar week, that is, a
week stan n is 7°days with no benefit payment.
15 WOM
y Wem made June 1998 created an error in section 80BA of the Act. The
encement date? of benefit after a stand down as the day the stand

e se
@n pﬁrigﬂgﬁe}ngs, instead of the day after the stand down ends. This wording entitles a
o .

However, legislation do
to remedy this

idl Security Appeal Authority alerted the Ministry a legislative

rs nd down to receive benefit a day earlier than intended, after 6 days with
no@f%e itpayment. The May 2014 decision of the Social Security Appeal Authority was
ealed by the Ministry, but accepted as correct after discussion with Crown Law.

ay 2015, Cabinet agreed the legislation needs to be corrected, with full retrospective
effsct to 3 June 1998 - with exceptions for two people who appealed their cases to the
ocial Security Appeal Authority [CAB Min (15) 15/2 refers].

17 In May, the ongoing legal and financial risk to the Crown was perceived to be relatively
low. As such, Cabinet decided to progress the required amendments through the Social
Security (Extension of Young Persons Services and Remedial Matters) Amendment Bill.
This Bill is currently at the Social Services Select Committee.

' The entittement date is generally the date of the event that led the client to apply for a main benefit (e.g. the day after

employment ceased, the date of arrival in New Zealand or the date of release from prison).
2 That g, the date the benefitis backdated and paid from (benefits are paid in amears).



The level of risk associated with this error is now increasing

18 | have received further legal advice on how the Ministry should be responding to this
issue (see below), which has led me to reconsider our agreed response.

19 In addition, the financial risk is now increasing. In the past few weeks, a promotional
campaign has begun, encouraging clients to seek a review of decision (about

entitliements in relation to stand down periods) to receive an additional day(s) of benefit
for any post-stand down benefit grants since the 1998 error.

20 This new activity could significantly increase the risk of unintended f'n?ﬁc‘al costs fo&
Crown and have operational impacts for the Ministry. v

21 Initial data suggests that, since 3 June 1998, around 2,700,0 @ were/@

commenced after a stand down. Based the benefit rates paid i 014 cale ear,

per stand down that they were never intended to rec?'@

th W
people who were subject to a stand down could receive an additional $ wto 41.40
N
N\

& 9(2)) Q14 Legal profassionial privilege O

<
\ the proposal to correct section 80BA of the Social Security Act 1964
abinet agreed, in May 2015, to use the Social Security (Extension of Young Persons
Services and Remedial Matters) Amendment Bill as the vehicle to:

¢ amend the Act to correct the commencement date of a benefit so that a benefit
commences on the day after a stand down period ends

o make the amendment retrospective to 3 June 1998 (the date the error was made) to
validate MSD’s practice and decisions made relying on the current understanding of
section 80BA since this period.

24 As noted earlier, | sought further legal advice and the financial risk is increasing. | am
now proposing a quicker and more nuanced response.



25 First, although this Bill is currently with the Social Services Select Commitiee, | propose
to expedite the amendments to ensure the intended policy is properly enacted, reduce
litigation risks that would be heightened by a delay and avoid unintended Crown
expenditure. | propose to do this by way of a new bill, to be passed under urgency in
early- to mid-October.

26 Second, in the interim, | have directed officials to amend operational practice so that it
reflects the current legislation and clients subject fo a stand down period receive an
additional day of benefit. This will incur additional benefit expenditure of approx1mately
$0.6 million assuming that the legislative correction is enacted in 4 wee S.

27 Third, to acknowledge that operational practice should have bee

error was found | want to provide a limited opportunity for cllen »b/eneflts
commenced on or after 20 May 2014 to seek recompense e Yo do thi

a provision to allow applications for a review of decision t d for a pe o of 6
weeks after the legislative correction is made. This t:m ances eg
interests of clients compromised by the decision not nd practl e

operational impact and financial cost of this provisio

28 Lastly, | propose any reviews relating to the ba/> to 3 @ WhICh are
lodged prior to the legislative amendment ¢ ;@ n eﬁé%v be allowed

29 Both of these back-dated payments (fz{r\%? hose eg its\Wwere commenced on or
after 20 May 2014 who lodge a revi we ex g er the legislative change
and for those who lodge any revué\i b \”the h estimated to incur
expenditure in the region of $3.5 V\M

30 [ have also written to the i ' o instr @ ensure that current beneficiaries
receive the correct am eﬂt under the current legislation and future

beneficiaries are g orre 2 f benefit, once the legislation is corrected.

Consultation

t
31 The Tre% consulte %he preparation of this paper. The Department of the
INISte

Prime M |net een informed.
@ hcatl
@ -dat s, potentially back to 3 June 1998 in some instances, require an
i reas prxatlons Cabinet’'s agreement is sought to confirm my intended
ppr adjust the affected Benefit or Related Expenses at the 2016 Budget
an IC Fiscal Update as part of that round of forecast adjustments.

rthe fiscal management approach the net impact of changes to forecasts will be
ted against future operating allowances. The net impact will be determined once all
tiween-budget economic and fiscal updates, baseline updates of forecasts of benefits,
4nd all other expenses are finalised. There is a significant degree of uncertainty over the
cost — not all clients will seek to lodge an application for a benefit review on the basis of
this stand down issue. All figures shown in this paper are tentative estimates only.

34 Officials have estimated the total cost of back-dated payments to be in the region of $3.5
million (for clients whose benefits commenced on or after 20 May 2014 who lodge a
review in the 6 week period after the legisiative change). | seek Cabinet’'s agreement o
include a more accurate refiection of this cost in the 2016 Budget and Economic Fiscal
Update.



35 Until legislative change takes effect, the Ministry will begin paying benefits consistent
with current legislation. This will increase benefit expenditure. The effect of this change
to current operating practice has been estimated at $0.6 million. | seek Cabinet's
agreement to adjust the affected Benefit or Related Expenses appropriation by the
estimated amount, and that this adjustment be incorporated at the Budget Economic and
Fiscal Update once the impacts are fully known.

Human Rights Implications

36 The proposal in this paper is consistent with the New Zealand Bill of @hts Act 199045
the Human Rights Act 1993. R\>

Legislative implications @ §
the\policy

37 Amendment to the Social Security Act 1964 will be required to give effeéio
proposals in this paper. Given that the issue of stand has receiv

me media

coverage, it is important that the Ministry’s clients, D ska ven clarity as
to the rules applicable to stand down periods as. pOSSI Iso important
that the Crown’s contingent liability for curre en gi“h s clarified

0 ddvise that a bill could
rgpose to seek approval
will be looking to have the

mtg .
39 | am seeking Cabinet’s agr to inclu %ecunty (Commencement of
Benefits) Amendment Bil @ bove oséMhe 2015 Legislation Programme with

a priority of 2 (must be ASSE 2015

Regulatory Impact @

40 The propos Is ?e ess d the Act in order to give effect to recognised
I ngstan inistrative practice. | consider that the proposed
technical revisions that re-enact current law to improve legislative
clarity~and theref K \/mpt from the Regulatory Impact Analysis requirements.

G Ilcati
/

é ame n this paper will not materially alter the gender implications associated
h { eglsla’non

38 My officials have spoken with Parliamentgty. el O i
be drafted within a few days of them reCei
from Cabinet for the introduction of m\ '

Bill passed as a matter of urgency,

si% plications
@T amendments in this paper do not have disability implications.

Pubhcﬁy

43 The Ministry will ensure clients have access to information about the review processes
for commencement dates, and the additional one day payment that will apply until
legislation is passed.

44 Role-specific training will be provided to contact centre, service centre and processing
staff so that the Ministry can proactively advise clients, respond to questions and
manage the interim payment and review processes. In addition, information will be



provided through the Work and income website, and on digital signage and posters in
service centres. Regional commissioners will engage with relevant stakeholders and the
Ministry will work collaboratively with beneficiary advocates to share information.

45 The Ministry will work with my office on the wider communications approach including
Recommendations

media.
46 It is recommended that the Committee: @ @
Legislation does not refiect policy intent & @
1 note that on 20 May 2014 the Social Security Appeal ority eﬁ?ﬁm ry that

benefits should commence on the last day of a stand/déwhperiod u ion
80BA(4) of the Social Security Act 1964, contrary @Ién\
fi d

gstaRdin ent policy
and Ministry practice of commencing benefits th éa%//”/a ér the SUKVS??periOd ends;

2 nofe that on 11 May 2015 Cabinet agreed @Me o&{ mlicy and practice of
commencing benefits the day after the st periede and those decisions
were given effect through the Social S ' ensioﬁ@*@ ng Persons Services and
Remedial Matters) Amendment Bill Vi (1?&&%&?];

3 note that Cabinet also agreed to vali th?(MJTS ractice retrospectively to 3 June
1998 (being the date the eIrGFas urred) a 4ﬁe ilicontains a validating provision to
give effect to this decisio @ \>

@@ c@

4 note that the Ministerft ial Devél has given further consideration fo this
issue and propos icker an reé nuanced response;

2

5 confirm@ ious Cabin%d Ision to amend section 80BA of the Social Security Act
1964 to pravidethat abenefit commences on the day after a stand down period ends;

6 @Mwou ' étécision that the amendment have retrospective effect to 3

/\\ 98 so% } bject to the exceptions in recommendations 7 to 10;
/
%g!ee that untik date the amending legislation comes into force, benefits will
om orn-the last day of stand down and that the retrospective application will not

applytothese decisions;
8 Kegat decisions made about a commencement date foliowing a stand down period
ter 3 June 1998 will not be affected by the retrospective application of the amendment
if\applications for review of those decisions are lodged prior o amending legislation
oming into force;

@)

©

agree that decisions made about a commencement date following a stand down period
from 20 May 2014 onwards can be reviewed within a period of 6 weeks after the
amending legislation comes into force and the retrospective application of the
amendment not apply to those decisions;

10 agree that no application for review of decision unaffected by the retrospective
application of the amendment shall be dismissed for being out of time;

Cost of change in operation practice (until legislative amendments are passed)



11 note that the estimated cost of changing current practice until legislative amendment
takes effect is $0.6 million;

12 agree to adjust the affected Benefit or Related Expenses appropriation to reflect
recommendation 7 above, and that this will be incorporated at the Budget Economic and
Fiscal Update once the impacts are fully known;

Cost of back-dated payments
13 note that the estimated cost of back-dated payments is in the region of $3.5 million; &
>

14 agree to adjust the affected Benefit or Related Expenses appropriéa<

OF//B flect
recommendations 8 and 9 above, and that this will be incorpor@é@dge@

Economic and Fiscal Update once the impacts are fully know
é@

15 note that under the fiscal management approach the net i of changes to orecasts
are counted against the next Budget's operating allo - the'net mpactwill be
determined once between-budget economic and fi s, ba eﬁ%@a’@s of
forecasts of benefits, and all other expenses are iSeds @

Progressing the legislative amendments

16 agree to include a Social Security (Com ¢ nt of
2015 Legislation Programme with a no\' T2 (must b
He Government’s policy intent

17 agree that it is necessary to amefh Negjsjation
t date of benefit after a stand

as quickly as possible to claWw

down will apply in the futur, %}:5 Minist | 7how historic circumstances are to
be managed and to mana ge%derown’ i\gent liability;

18 invite the Minister evel ;E{ issue drafting instructions to the
Pariiamentary Co iCe fo %8 amendments to the Social Security Act 1964 to
ofi [ Pave;

ems@
19 invite the%(/’;éis er for Socinent to seek approval to introduce the new

amend Irwithin the nextwo weeks and discuss timing and priority for the Bill with
the Leader e Holse;

&

Social Development, in consultation with other Ministers as
ny implementation, technical, policy, administrative and ancillary
inalise the legislation.

Ho e Tolley
@ for Social Development

/ /




CORRECTING THE SOCIAL SECURITY ACT 1964 IN RELATION TO THE BENEFIT
COMMENCEMENT DATE AFTER A STAND DOWN PERIOD

Revised recommendations to refiect updated costing estimates

It is recommended that the Committee:

Legislation does not reflect policy intent
1 note that on 20 May 2014 the Social Security Appeal Authority alert d\& Ministry &
benefits should commence on the last day of a stand down perlocib tlon

80BA(4) of the Social Security Act 1964, contrary to longstandi Mment_poli
and Ministry practice of commencing beneﬂts the day afte wn p H%

2 note that on 11 May 2015 Cabinet agreed to confirm th exrst |cy practice of
commencing benefits the day after the stand down p ds and tho isions
were given effect through the Social Security (Ext oun ng ervices and
Remedial Matters) Amendment Bill [CAB Min (1 a rs

3 ' note that Cabinet also agreed to validate t prac S pec‘uveiy to 3 June

1998 (being the date the error occurred) II co t validating provision to
give effect to this decision;
4  note that the Minister for Social el nt h § ; her consideration to this

issue and proposes a quicker and

Proposed legislative amendmgn

5 confirm the previous
1964 to provide th

nd section B0BA of the Social Security Act
the day after a stand down period ends;

6 varythe. prevmi\\sc§ etd crs& the amendment have retrospective effect to 3

subj exceptlons in recommendations 7 to 10;

e d te th nding legislation comes into force, benefits will
the Iasﬁw stand down and that the retrospective application will not

se deti
Is] ade about a commencement date following a stand down period

19 \Will not be affected by the retrospective application of the amendment
review of those decisions are lodged prior to amending legisiation
orce

9 e\that decisions made about a commencement date following a stand down period
220 May 2014 onwards can be reviewed within a period of 6 weeks after the

ro
hding legislation comes into force and the retrospective application of the
endment not apply to those decisions;

10 agree that no application for review of decision unaffected by the retrospective
application of the amendment shall be dismissed for being out of time;

Cost of change in operation practice (until Iégis/ative amendments are passed)

11 note that the estimated cost of changing current practice until legislative amendment
takes effect is $0.4 million;



12 agree to adjust the affected Benefit or Related Expenses appropriation to reflect
recommendation 7 above, and that this will be incorporated at the Budget Economic and
Fiscal Update once the impacts are fully known;

Cost of back-dated payments

13 note that the estimated cost of back-dated payments is in the region of $8 million;

14 agree to adjust the affected Benefit or Related Expenses appropriation to reflect

recommendations 8 and 9 above, and that this will be incorporated at the Budget
Economic and Fiscal Update once the impacts are fully known;
s to fo@

ca

15 note that under the fiscal management approach the net impact o
are counted against the next Budget's operating allowance - act
determined once between-budget economic and fiscal up , bageline upd 185

forecasts of benefits, and all other expenses are finalised,;

Progressing the legislative amendments @ w
16 agree to include a Social Security (Commencem%}% nefi @ment Bill in the
3 ep i% 1

2015 Legislation Programme with a priority 5);

as quickly as possible to clarify how e nceme f benefit after a stand
down will apply in the future for ﬂ& inistrys clienté, how Historic circumstances are to
be managed and to manage the @contin \1 Eh ;

18 invife the Minister for Socigcd 613 lopment @ afting instructions to the
Parliamentary Counsel Offi e¥ able.amendments to the Social Security Act 1964 to

17 agree that it is necessary to amend legis@i t eﬂec% rnment’s policy intent
t\da

give effect to the polic \\%m abo

19 invite the Minister De 4/ ent to seek approval to introduce the new
amendment Bjl~withinthé next ks and discuss timing and priority for the Bill with
the Leader of th&-House;

20 authori /e> Mister for So%iav Development, in consultation with other Ministers as

appropriat \pﬁakeWplementation, technical, policy, administrative and ancillary
c %Déy/ééuire fWhe legistation.
S
/

Y
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MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKARIATO ORA

Date: 06 October 2015 Security Level: IN CONFIDENCE

To: Hon Anne Tolley, Minister for Social Development

Social Security (Commencement &2\3@‘3“%@

Amendment Bill: Approval for Introductij %

Purpose of the report
1 Attached for your signature is a paper fo seefij oval for the
it
e

introduction of the Social Security (Commence Y Ben ndment Bill (the
Bill), along with a final draft copy of the Bxg) ISC ment.
2 The paper needs to be signed and tt to t t Office by 10am on 8

October so the Bill can be approve ucti net on 12 October.

Recommended acticns
It is recommended that you: @
1 note that the atta 4 glves 0 decisions made by Cabinet on 28

September 2015, te t n of an error in the Social Security Act
1964 in relatlon ence ates for benefits [CAB-15-MIN-0122]
YES/NO
2 note th aper recom nds the Bill be introduced on or after 13 October and
aH %jnder urgency by 22 October 2015
YES/NO
e
ﬁ e th ]\L>IS in the process of being finalised by Parliamentary Counsel Office
and w ided to Cabinet Office prior to the Cabinet meeting on 12 October
YES/NO

ign the attached Cabinet paper Social Security (Commencement of Benefits)
ndment Bill and CAB 100

A,'

AGREE/DISAGREE

5 arrange for your Office to submit the signed Cabinet paper to the Cabinet Office by
10am on 8 October, along with the attached disclosure statement, so that the Bill
can be approved for introduction by Cabinet at its meeting on 12 October

AGREE/DISAGREE



6 note that the Ministry of Social Development will provide you with an aide-memoire
on 9 October to support your discussion at Cabinet

YES/NO

7 note that the Ministry of Social Development will provide you with a set of
documents and speech notes on 12 October, to support you in the House at ea &

stage of the Bill

SN "
8 agree to send a copy of the report to the As iate\@nster for Social
Development.

4

Bede Hogan % Date
Team Manhager

Housing, Income Support and Empioy Qv

Hon Anne Tolley s Date
Minister for Socia&%{;ﬂypmen%

File ref: REP/15/10/1047

Social Security (Commencement of Benefits) Amendment Bill: Approval for Introduction
) .



In Confidence

Office of the Minister for Social Development

Chair
Cabinet

SOCIAL SECURITY (COMMENCEMENT OF BENEFITS) AMENDMENT BILL: APPRO
FOR INTRODUCTION

SRS
Proposal & @ %
1 This paper seeks approval for the introduction of the Sacial Segurity (CGommencement of
Benefits) Amendment Bill (the Bill) on or after 13 O 015. Th¢ Bi ends the
Social Security Act 1964 (the Act).

2 The Bill has a priority 2 (must be passed in \%e 2 1@Qtion Programme.

Policy §
3 In May 2014, the Social Security A

amendment of section 80BA of th \A de
should commence-on the day thatea-stand d

after the stand down perio nri).
4 In May 2015, Cabine t th ive error needs to be corrected with full

S
retrospective effect t 199 9@ @i (15) 15/2 refers]. As the Crown risk was
' ided to progress the required amendments

perceived o be w, C,
through the Soci rity (E % ion of Young Persons Services and Remedial
Matters) Améglj}m ill, %% fore the Social Services Select Committee.

5 The at@ | gives ef% ecisions made by Cabinet, on 28 September 2015, in
particul pedije amendrrients addressing the error in the Social Security Act 1964
in relatio comm%??nt dates for benefits. Cabinet also varied its previous

h

iSiorig’In ap rﬁ% e retrospective application of the policy so that the following
istons are.e from being affected retrospectively:

@\\/
cision about commencement date following a stand down period made after 3

[ ]
@ ne 1998 that is subject to an application for review lodged prior to the amending

rityale ?ﬁ e Ministry to an error in an
& 998 that meant a benefit

19d ends (as opposed to the day

—

any si ade before the amending legislation comes into force to commence a
b it on the last day of a stand down period

islation coming into force

any decision about a commencement date following a stand down period made from
20 May 2014 that is subject to an application for review lodged within six weeks after
the amending legislation comes into force [CAB-15-MIN-0122 refers].

6

The Bill contains the amendments required to the Act to give effect to the policy and to
the variations referred to in paragraph 5. | will write to the Social Services Committee
withdrawing the provisions of the Social Security (Extension of Young Persons Services
and Remedial Matters) Amendment Bill that address the error regarding the
commencement of benefits.



7 The Minister for Social Development was given the delegated authority, in consultation
with other Ministers as appropriate, to make any implementation, technical, policy,
administrative and ancillary changes required to finalise the legislation.

8 | propose that this Bill be passed under urgency in October and that the measures
proposed come into force by the end of October 2015.

9 Amendments to the Act always attract public scrutiny and comments. The retrospective

application of the proposal in this Bill will attract publicity, and has already done so in ?
present form in the Social Security (Extension of Young Persons Seryice and Remg&

Matters) Amendment Bill. %

Regulatory Impact Analysis @

10  The Bill gives effect to proposals that recognise the polic@ and Icy%sta
administrative practice in relation to benefit commen ent dates. As'such it6 exempt
from the Regulatory Impact Analysis requirements.@ §/

Compiiance @ @

11 The Bill complies with each of the followi@ @
o the principles of the Treaty of W %a&@ N ‘
¢ the rights and freedoms contaified \\pe New | ill of Rights Act 1990 and

the Human Rights Act 1993@ $

o principles and guidelin t out’in th@'&c t 19093

e relevant internat?ﬂ@ds andob ig\)tions

s [ AC Guidelines

0cess ?ﬂ? u@ of Legislation, a publication by the
Legislation A mmi%
Consultation
N>
12  The Tr@ s consulte Department of Prime Minister and Cabinet was

informe
N

13 Mn wig %r\nr&ant caucus and other pariiamentary parties will occur.
0

inding on the Crown. The nature of the amendments proposed does not

he i
c% Osition.

As regulations

% regulations are required to bring the Bill into operation.

@r instruments .

16  The Bill contains no provisions which empower the making of regulations or instruments.
Definition of Minister/department

17  The Bill does not contain a definition of Minister, department or chief executive of a
department.



Commencement of legislation

18  The Bill will come into force on the day after Royal assent. It is proposed that the Bill be
enacted to allow Royal assent by the end of October 2015.

Parliamentary Stages

19 The Bill should be introduced on or after 13 October 2015 and passed through all stages

under urgency by 22 October 2015.
Recommendations @ &
20 The Minister for Social Development recommends that the C@%\te? @
1. note that the Social Security (Commencement of B@A&mendmen@s a
slatio

priority 2 (must be passed in 2015) on the 2015 | rogramme;

2. note that the Social Security (Commence ehefits) ent Bill provides
the legislative change necessary to clarn‘y<e or co @ ment of benefits
in the future, and the terms of retrospe a io 3

3. note that it is proposed that prOVISI Soc lty (Extension of Young
Persons Services and Remedlal r men that deal with
commencement of benefits & ith raw |H

4. note itis proposed that that cra e/Se ommencement of Benefits)

ctober 2015;

Amendment B to thefi val of the government caucus;
6. agree thatt al Secil ommencement of Benefits) Amendment Bill be
mtroducir{\g after r 2015;
7. e Govern went’propose that the Bill be passed under urgency and be
y th nd of October 2015.

oA
NN
Hort %Hey

Amendment Bill com @ orce byt
5. approve the rnt the & urlty (Commencement of Benefits)
Q Pro



Social Security (Commencement of
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%
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Changes the Bill will make

Overview of the Bill

1

It has always been Government’s policy that a benefit will commence the day after a
stand down period ends. However, in 1998 an error was made in the legislation that
means a benefit commences on the day on which the stand down period ends.

The Social Security (Commencement of Benefits) Amendment Bill (the Bill) propose
amendments to the Social Security Act 1964 (the Act) to ensure t

]

h
a benefit commences the day after a stand down period end @rosp Ctive

effect to 3 June 1998 N

decisions made as a result of a current change in operatignsa] praétice >
(commencing benefits on the day the stand down per d§are protegted
when the legislative change comes into effect

decisions about commencement of benefit back ¢o(3 ne 1998 opected if
an application of review is lodged prior to the€ha coming i ct
decisions about commencement of benefit baé@o& Ma e protected if

an application of review is lodged withi ék\s f th : oming into
effect \t

the cases of the two successful ap, the o% Security Appeal Authority
are protected g\

any application for review lod torfo ti
have been lodged within the 3 iy timied

iwe change is considered to

The Bill provides that:

a benefit will com e@'\ﬁ a down period ends, and the change will have
retrospective effe@ €19
e

day
9
the cases of certai lew 1t commences (through grant, or review or appeal
decisiog@; n whi @e&down peried ends are protecied from the effect of the
yesa

retrosp dment.

1

Client can apply for a Review of Decision at any time within 3 months of the original decision being advised.
When a client has applied for a hearing outside the 3 month time limit, the Benefits Review Committee
must decide whether ar not to accept the application before it considers the decision under review.

Passing the Social Security (Commencement of Benefits) Amehdment Bill 2



Why is the legisiative change needed?

Legislation does not reflect policy intent

3 The stand down provisions in section-80BA of the Social Security Act 1964 came into
effect on 1 April 1997, through the 1996 Tax Reduction and Social Paolicy Bill. In tha
Bill's explanatory note it is clear that stand down periods are mean comprise f&

calendar weeks (i.e. a 1 week stand down means 7 days, withou fit).

4  The Government’s policy intent, and Work and Income opergtion ctice, h
always been that a benefit commences on the day after th wh p
(e.g. for a 1 week or 7 day stand down, a benefit comm o ay 8 - s ei
a 7 day period without a benefit).

5 In May 2014, the Social Security Appeal Authorit @ cial
Development to an error in section 80BA, crea amen o 3 June
1998. The error means a benefit should com the d down period
ends (e.g. for a 7 day stand down, on day er a stand down
period ends (e.g. for a 7 day stand dow y 8) as cy intent,

The subseguent solution
6 In May 2015, Cabinet agreed the tion e corrected with full
retrospecttve effect to 3 Jtﬁ{$98 W|th@ s for two cases where

successfully appealed to t | Securit | Authority. At this stage, the
ongoing legal and ﬂnag the s seen to be relatively low.

7  Amendments to ¢ rror/ 1ously included in the Social Security
(Extension of You ons e and Remedial Matters) Amendment Bill, which

is currently befg c1a§ Committee,

Ministry g@h& as to CO% o reflect the policy intent until the legisiative
correctio @assed as it considered that people should only be abie to get
the sta nded to have.

Rec < es in g@

leve! rrs d the potential financial impact, of the error have changed since
abln were taken in May 2015.

w ave advised that operational practice should have changed from 20 May
en the legislative error became apparent). This means that Work and
me can no longer deliver on the Government’s policy intent.

3 of 29 September 2015 (until the legislation is passed) Work and Income’s
perat;onal practice has been changed to align with the legislation. That is, a benefit
will commence on the day a stand down period ends - and people will receive an
additional day of benefit payment that they were not intended to have.

12 Additionally, a promotional campaign has begun in the past few weeks, encouraging

clients to seek reviews about their entitlements in relation to stand down periods.
This will have the effect of increasing the financial cost of the error.

Passing the Social Security (Commencement of Benefits) Amendment Bill 3



13 The Government's financial exposure cannot remain unchecked. It will continue to
increase until a legislative amendment is passed.

¢ Initial data suggests that since 3 June 1998 around 2,700,000 benefits were
commenced after a stand down,

¢« Based the benefit rates paid in the 2014 calendar year, people will receive an
additional $33.08 to $41.40 per stand down they were not intended to receive,

14 The estimated cost of the response could be as much as $8.4 million, comprised of:
¢  $8 million in back-dated payments (for around 87,000 clients - those lodging a 3

review before the change and those able to lodge in the 6 weeks after)
e $0.4 million for the change in practice {if legislation passed b @ber).

A guicker and more nuanced solution Q% N

15 This Bill expedites the amendment already being progres ensur.
reflects the policy intent, so that the change occurs ter and risk

16 The Bill will include 2 additional exceptions to t e%?o ective v
¢ People granted an additional day of benefi tan iod, due to the
change in practice from 29 September W\i& i atio/n 1€ pagsed, will be
protected from the retrospective ef men .

f
¢ People who have received an addit& V{(s) of hane i fOr a previous grant, as
e\untiliegislation is passed, will

a result of seeking a review of deish \at any
be protected from the retrosp/\s{\\/s ect ofth dments.

17 The Bill will also provide a special exceptio ? exetrospective effect, for people
granted a benefit after a own peri 0 May 2014 until 29 September
e wee od after the legislation comes into effect

2015, These people wil
in which they can lod w of receive an additional day(s) of benefit
and be protected f% tros %&

éct of the amendments.
18 The Bill also ers

t an ie decisions relating to the period back to 3
June 1998 jodg ir to e\eeg tive amendment coming into effect, are not
consider@ tside of gular 3 month review lodgement deadline,

Passing the Social Security (Commencement of Benefits) Amendment Bill 4



First reading speech

Mr Speaker, I move that the Social Security (Commencement of Benefits)
Amendment Bill now be read a first time.

Mr Speaker, the Government has a long established policy position on beneﬂt
stand downs - as a way to encourage people to make provision for a short
period without income before relying on state assistance.,

The policy intent has always been that stand down periods re enda
weeks, without state income. To be very clear, this mean b wee
7 days and a benefit would commence on day 8.

Operational practice has always reflected the pohc 2nt. Work nCome
commences benefits on the day after the stand deowpy e od -—.

i€ So ; ty Act that
ahd rod ends, instead

However, Mr Speaker, there is a technical erretN
allows a benefit to commence on the day @ 5
of the day after.

The error occurred as a result of an c a tvon 3 June 1998 but
unfortunately, was not dfscovered“ua)
c

This Bill corrects that error s nefit WI e on the day after a stand
down period ends. This ch§<§ K; retr %\/\&aﬁec’c to 3 June 1998. The

error needs to be corre
s uphold the Go
¢ ensure previo stry ice is validated, and

-, ded% costs to the Crown.
The Bill prot edple fro effect of the retrospective validation, if they
have ha be i con@ggn on the day that a stand down period ended before

the a lS e whether through a new grant or a review or appeal
proc e the Bill comes into force,

also @ an opportunity for people to seek a review of decision
ab their. \/)evcement date, if their benefit was commenced incorrectly
since th s detected on 20 May 2014 onwards. They can do this before
se of a benefit that commenced on or after 20 May 2014) within 6

he Bill comes into force.

¢ avoid a

ker, I commend this Bill to the House.

Passing the Social Security (Commencement of Benefits) Amendment Bill 5



Second reading speech

Mr Speaker, I move that the Social Security (Commencement of Benefits)
Amendment Bill be now read a second time.

Mr Speaker, I want to reiterate the Government’s consistent and long-standing
position on benefits and stand down periods.
The current stand down provisions in section 80BA of the Act first e into &
force in 1997. These provisions were based on the policy agre \m 6 - t@

> poli

benefits commence on the day after a stand down period ¢ g li

never changed. & %
The legislative error created on 3 June 1998 is a technical m tak@j policy
62@@0

change. However, the result is that it provides for,

day of benefit payment that they were not entig \o\/ave. @
The legislation needs to be changed to avoj ' ded, Cro gsts - but we
are doing this in a fair way. There are th g:g rate ; protecting
people who have been able to receive ﬁ& itional ant to lodge a
co rfi?@— which provides a
| of the error,

review to receive it. This is a very re@d

Jypinaps
Mr Speaker, I want to be cle t these g@@:\ Y provisions are a measure of
the Government’s good fai @o not \Sgt’gthe original policy intent - that a

balance between client’s interests
benefit shouid commenc<e t ay nd down period ends.

I commend this Bill @ Gse., %

Passing the Social Security (Commencement of Benefils) Amendment Bifl 6



Committee of the Whole House

Officials supporting you at the committee stage

Ministry officials will be present to support you at the Committee of the whole House.

Policy Team Manager

- Policy support

Principal Solicitor Legislation @Q
= Legal support @ &
2 . v
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Amendments clause by clause, for committee stage

Title, commencement, and principal &ct amended

1 Title Provides for the title to be the
Social Security \\>

(Commencement of Benefits)
Amendment Act 2015, g\ )/>

2 Commencement | Provides for the Act to come é\) \v?
into force on the day after the <//\ i
date on which it receives Roya
assent. i)\\\
3 Principal Act Provides for the bill to a@? S (\
the Social Security Act 9 ©>

Amendments to principal Act

4 Calculation of Clayée-4¢1) amen s(s?c\ts The changes make clear
stand down 8 Qaj(i) to clear that a benefit that is subject
% efit @ s on to a stand down period will
ﬁh@ after th d down commence on the day after
@ igd ends. the stand down period ends.
@aus &2 ends section References to “the day on
> 5 80B (e@jo make it clear which the stand down ends”
that x@fit commences on are amended to read “the
the dawafter the stand down day after the stand down
eriod ends, ends” and “on the day on
V which” to read “on the day
@b after” respectively,
’X’@{atio \% Clause 5(1) provides that the The amendment in clause 4
O }saving Social Security Act must be read | needs to apply
as if the amendments made by retrospectively in order to
x clause 4 had come into force on | validate the past practice of
3 June 1998, This amendment commencing a benefit on
validates the past practice of the day after the stand
€ commencing a benefit on the down period ends.

day after the stand down period
Q ‘< ends on and after 3 June 1998
to the commencement of this
Act.

Passing the Social Security (Commencement of Benefits) Amendment Bill 8



Amendments to principal Act (cont...}

Validation and
_savings (cont.)

>

Clauses 5(2){(a} and 5(2){b}
states that the retrospective
amendment does not apply to
the cases of the two people who
successfully chalienged the
practice, of commencing a
benefit on the day on which the
stand down period ends, before
the Social Security Appeal
Authority.

Clause 5(2)(c) states that the

not apply to any decision m
to commence a benefit on
day on which the stand {
period ends, up to th
commencement of thi§ A

Clause 5(2)(d)} s

which a_benef :
on b iay
pegiodNf appli
ew of the d
ent of this Act,

W period o
é}e omm

states that the

iveamendment does

&

att

aus
retr

not a
time on\gr after 3 June 1998 to
s ence a benefit on the day
\o%rpy/?ich the stand down period
@ads if an application for review
of the decision is made before

the commencement of this Act.

retrospective amendment do?fsf\

A

any decision at any

2

<

These amendments mean
that the successful SSAA
appellants do not have the
decisions of the Authority
overturned by the provision

of this Bill,

L >

ﬂ‘/&% dn@tnt ns that
anydecision keny before

isamen
~he com nt of this
ct, £ yBnce benefits on
a hich a stand

0
@v‘ends will not be

reve

/5@

the

(o)

%/’ means applications for
/Ew‘ew of decision about a
benefit commencement date
following a stand down period
after 20 May 2014 will not be
affected by the retrospective
application, if those reviews
are lodged within a 6 week
period of this Act coming into
force.

This amendment means
applications for review of
decisions about a benefit
commencement date
following a stand down period
after 3 June 1998 will not be
affected by the retrospective
application, if those reviews
are lodged prior to the
commencement of this Act,

<

Clause 6 provides that
applications for review referred
to in clauses 5(2){d) or 5(2)(e)
are to be considered to have
been brought within 3 months
after the applicant received
notice of the decision,

This amendment means that
reviews lodged in relation to
clauses 5(2)(d) and 5(2)(e)
cannot be dismissed for being
out of time.
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Third reading speech

Mr Speaker, I move that the Social Security (Commencement of Benefits)
Amendment Bill now be read a third time.

The welfare system delivers assistance to over one million New Zealanders each
year and it is important people are treated consistently, and as intended by

has always been clear.

This technical error discovered in the legislation last yeaé%go% pe@
with an additional day of benefit that they were not ent] have(%@s i’ not
right. The legislation needs to be changed to avoid @@sts‘

a measure of
ho feel their

Government. &
The Government’s policy that benefits commence on the dm@g nd c@

The Bill validates previous Ministry practice - by
the Government’s good faith, a reasonable

interests have been compromised to s;i

The Bill corrects the technical erro

ra s that \egislation reflects
Government’s consistent and long> cand] polic®
Mr Speaker, I commend this@ th OL@
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Changes the Bill will make

Overview of the Bill

1 It has always been Government's policy that a benefit will commence the day after a
stand down period ends. However, in 1998 an error was made in the legislation that
means a benefit commences on the day on which the stand down period ends.

2 The Social Security (Commencement of Benefits) Amendment Bill (the Bill) proposes
amendments to the Social Security Act 1964 (the Act) to ensure t

¢ a benefit commences the day after a stand down period ends ospe
effect to 3 June 1998

¢ decisions made as a result of a current change in ope tice
{commencing benefits on the day the stand down per are prote R

when the legislative change comes into effect

¢ decisions about commencement of benefit back e 1998 réprotected if
an application of review is lodged prior to the ang ming n Q f>ect

« decisions about commencement of benefit ba Ma e protected if
an application of review is lodged from G /the é}g ing into effect
up until 8 January 2016 (a 7 week window pendi of Royal Assent)

¢ the cases of the two successful
are protected

« any application for remg\ged pr
have been lodged ‘Q(

8
/\iéglslatnve change is considered to
mit’.

The Bili provides t t
¢ a benefit will ¢ ce on Sgger a stand down period ends, and the change will have
retrospecivesffest to 3 Jun (

+ the casesg ain ple whose benefit commences (through grant, or review or appeal
de@;%) he day 0 W a stand down period ends are protected from the effect of the
o

% wveam

1 Client can apply for a Review of Dacision at any time within 3 months of the original decision being advised.

When a client has applied for a hearing outside the 3 month time limit, the Benefits Raview Committee
must decide whether or not to accept the application before it considers the decision under review.
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Why is the legistative change neeaded?

Legislation does not reflect policy intent

3 The stand down provisions in section 80BA of the Social Security Act 1964 came into
effect on 1 April 1997, through the 1996 Tax Reduction and Social Policy Bill. In that
Bill's explanatory note it is clear that stand down periods are meant i}o comprise full
calendar weeks (i.e. a 1 week stand down means 7 days, without @@efit).

4 The Government’s policy intent, and Work and Income operakiona tice, h
always been that a benefit commences on the day after thg 4 down p rio
(e.g. for a 1 week or 7 day stand down, a benefit comm ay 8 - s is

a 7 day period without a benefit).

5 In May 2014, the Social Security Appeal Authorit e Mini ocial
Development to an error in section 80BA, creat amen 3 June
1998, The error means a benefit should comme he d down period
ends (e.g. for a 7 day stand down, on day er a stand down

period ends (e.g. for a 7 day stand dow§ y 8) as ¢ p cy intent.

The subsequent solution

& In May 2015, Cabinet agreed the tion n e\f e cor rccted with fuli
retraspective effect to 3 Ju 98 Wlth for two cases where
successfully appealed to t<§o}fi Securi eal Authority. At this stage, the

ongoing legal and financ the@ s seen to be relatively low,
rror touslty included in the Social Security

7 Amendments to corfett
(Extension of You ons Sexvices and Remedial Matters) Amendment Bill, which
is currently b the Jocial-ServicagCommittee.

8  Ministry @ ce\Was to com to reflect the policy intent until the legistative
correctio ssed, as it considered that people should only be able to get

the assista hey \ﬁi@@hded to have.

ESI

%éa?

Rec

level d the potential financial impact, of the error have changed since
abine were taken in May 2015.

%@

wave advised that operational practice should have changed from 20 May
)? en the legislative error became apparent). This means that Work and
céme can no longer deliver on the Government’s policy intent.

s of 29 September 2015 (until the legislation is passed) Work and Income’s

perational practice has been changed to align with the iegislation. That is, a benefit
will commence on the day a stand down period ends - and people will receive an
additional day of benefit payment that they were not intended to have.

s

12 Additionally, a promotional campaign has begun in the past few weeks, encouraging
clients to seek reviews about their entitlements in relation to stand down periods.
This will have the effect of increasing the financial cost of the error.
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13 The Government’s financial exposure cannot remain unchecked, It will continue to
increase until a legislative amendment is passed, -

« Initial data suggests that since 3 June 1998 around 2,700,000 benefits were
commenced after a stand down.

¢ Based the benefit rates paid in the 2014 calendar year, people will receive an
“additional $33.08 to $41.40 per stand down they were not intended to receive.

14 In October, it was estimated that the cost of the response could be as much as $8.4
million, comprised of:

¢ $8 million in back-dated payments (for around 87,000 clients t\/t}}ose jodging g
review before the change and those able to lodge in the 6 wee r)

¢ $0.4 million for the change in practice (if legislation pass Q\% Octopér).

15 As of 17 November:

e over 6,000 reviews have been lodged for the back-da éa\p ent and ; ;

¢ updated estimates indicate the ongoing cost of t nge is pr ould be as
much as $6 miliion in the first year (if Eegislatl@ assed K ency)
A guicker and more nuanced solution @
16 This Bill expedites the amendment airea i rogy ensure legislation
reflects the policy intent, so that the urs g r risks are mitigated.
17 The Bill will include 2 additional Pt ’to t cttve effect.
¢« People granted an additional day.g ene stand down period, due to the
change in practice from tember at:on is passed, will be
protected from the re ec ive eff e mendments
e Peopie who have r addx | naj ay(s) of benefit for a previous grant, as

a result of seekj ie any time until legislation is passed, will
be protected from tros C effect of the amendments.
18 The Bill will alsg Rprovide a g >eptxon to the retrospective effect, for people
granted a penefit gfter a st n period from 20 May 2014 until 29 September
2015, These pepple will have tﬁe period from the date the legislation comes into

iew of decision, receive an additional day(s) of benefit

Mg Janu \é;/%&f (a 7 week window, depending on day of Royal Assent)
retrospective effect of the amendments.

i/// says they have 8. 6 week: per/od from the date:theBifl. comes

r's nafer I
th force ~-you'are amending this via SOP at the: Committee stage).

Ju 8 lodged prior to the legislative amendment coming into effect, are not

19 TheE{\ nsures that any review of decisions relating to the period back to 3
ergd to be outside of the regular 3 month review lodgement deadline.
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First reading speech

Mr Speaker, I move that the Social Security (Commencement of Benefits)
Amendment Bill now be read a first time,

Mr Speaker, the Government has a long established policy position on benefit
stand downs - as a way to encourage people to make provision for a short
period without income before relying on state assistance,

The policy intent has always been that stand down periods ar endav@
weeks, without state income. To be very clear, this mean /é\\,i we
7 days and a benefit would commence on day 8.
Operational practice has always reflected the poli ‘c nt. Worl ﬂcome
commences benefits on the day after the stand %&god e
However, Mr Speaker, there is a technical e Soc% ity Act that

r

allows a benefit to commence on the day iod ends, instead
of the day after.

The error occurred as a result of an am d@on 3 June 1998 but
unfortunately, was not discovere X\iﬁ

This BIill corrects that error @neﬁt wi £o \&hce on the day after a stand
C
t

down period ends. This ¢ as retr ve'effect to 3 June 1998, The
error needs to be correiké;g; c@

¢« uphold the G s pig

e ensure prevxo istr ry c\é is validated, and

sts to the Crown

e avoid any ed .

The Bill pro ; le fro ffect of the retrospective validation, if they

have had a co mence the day that a stand down period ended before

the am m Is enz\% hether through a new grant or a review or appeal

proc ence the Bill comes into force.

{b@ % n opportunity for people to seek a review of decision
their cgiééin ement date, if their benefit was commenced incorrectly

sin the detected on 20 May 2014 onwards. They can do this before

or (in f a benefit that commenced on or after 20 May 2014) after the
into force up until the 8th of January 2016.

This is a fair and balanced approach which allows beneficiaries to claim what
they were entitled to under the law, while mitigating the financial risk to the
taxpavyer.

Initial data suggests that since June 1998 when the error occurred, 2.7 million
benefits have commenced after a stand down.
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We also know that if this is not corrected, the ongoing additional cost is likely to
be around $6 million a year.

The fiscal risk to the taxpayer cannot remain unchecked, which is why we have
separated out this change from the Social Security (Extension of Young Persons
Services and Remedial Matters) Amendment Bill, :

Mr Speaker, I believe this Bill takes a fair and balanced approach to correcting
an error in the legislation. Beneficiaries will have until January 8 to lodge an
appeal for any benefits granted from when MSD became aware of the issue in

May 2014.

into

I want to take this time to acknowledge Labour’s Carmel S

i
me when the issue was raised at Select Committee a constrycti roposal
for a review process.

We always want to be able to work across p % on i Q as this. This
error went undetected for 17 years, across@ r o&\}nenm soitis

fitting that we have been able to work t n a pafanced and fair solution.

Mr Speaker, I commend this Bill t@.
@ @
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Second reading speech

Mr Speaker, I move that the Social Security (Commencement of Benefits)
Amendment Bill be now read a second time.

Mr Speaker, I want to rejterate the Government’s consistent and long-standing
position on benefits and stand down periods.

The current stand down provisions in section 80BA of the Act l%e int &

force in 1997, These provisions were based on the policy agre

benefits commence on the day after a stand down period < This polf
never changed. E

The legisiative error created on 3 June 1998 isa t al mista a policy

change. However, the result is that it provides f to ,. additional

day of benefit payment that they were not entj p% a

The legislation needs to be changed to av r uninfended Crown costs —-

but we are doing this in a fair way. Then ee seg/\<a\ provisions

protecting people who have been abiek e thif %‘ ronal day, or want to
18

lodge a review to receive it. This is reaso é\le ompromise - which
provides a balance between chen e ests fhancial cost of the error,

Mr Speaker, I want to be ck these Gn provisions are a measure of
the Government’s good f he original policy intent - that a
benefit should commen @ day an

d down period ends.
I commend this BI”

V \
G %®
& @@
@@
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Commitiee of the Whole House

Officials supporting you at the committee stage

Ministry officials will be present to support you at the Committee of the whole House.

Policy Team Manager ector i} S gn el
N4
House .
o -+ Principal Solicitor Legislation SQ @
Back Policy support &
Room \
//7\\ &

Legal support
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Amendments clause by clause, for committee stage

Amendments in the Bili

Titie, commencement, and principal Act amended

Provides for the title to be the
Social Security

2 Commencement

(Commencement of Benefits)
Amendment Act 2015,

Provides for the Act to com
into force on the day aft Q
date on which it receiv

i
assent.

3 Principal Act

Calculation of
stand down

N

@"

Provides for the bf Q@end
the Social Secur{
>

Amendments to principal Act @
VAN

80BA(4){b) to make it clear
a benefit commences on
day after the stand down

period ends.

The changes make clear
that a benefit that is subject
to a stand down period will

commence on the day after
the stand down period ends.

References to “the day on
which the stand down ends”
are amended to read “the
day after the stand down
ends” and “on the day on
which” to read “on the day
after” respectively,

Clause 5(1} provides that the
Social Security Act must be read
as if the amendments made by
clause 4 had come into force on
3 June 1998, This amendment
validates the past practice of
commencing a benefit on the
day after the stand down period
ends on and after 3 June 1998
to the commencement of this
Act,

The amendment in clause 4
needs to apply
retrospectively in order to
validate the past practice of
cormmencing a benefit on
the day after the stand
down perfod ends.
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Amendments to principaf Act {cont...}

N
&

Validation and
savings (cont.)

@
Tz
@x

Clauses 5(2)(a)} and 5(2)(b)
states that the retrospective
amendment does not apply to
the cases of the two people who
successfully challenged the
practice, of commencing a
benefit an the day on which the
stand down period ends, before
the Social Security Appeal
Authority.

Clause 5(2}{c) states that the

retrospective amendment does
not apply to any decision ma@%&e com

to commence a benefit on
day on which the stand do

period ends, up to th
commencement of ti
Clause 5(Z2)(d).s t th
retrospective

not apply X
on or after%\%g«/
which ene

on t <§a

states that the
retr i mendment does
not ?p%{«é any decision at any
tlme on after 3 June 1998 to
r}?ence a benefit on the day
h the stand down period
s if an application for review
of the decision is made before
the commencement of this Act,

s
B

These amendments mean
that the successful SSAA
appellants do not have the
decisions of the Authority
overturned by the provision

of this Bill,

ndment means that

eans applications for
ew of decision about a

enefit commencement date
following a stand down period
after 20 May 2014 will not be
affected by the retrospective
application, if those reviews
are lodged within a 6 week
perfod of this Act coming into
force.,

This amendment means
applications for review of
decisions about a benefit
commencement date
following a stand down period
after 3 June 1998 will not be
affected by the retrospective
application, if those reviews
are lodged prior to the
commencement of this Act,

5>

@;\\@s for

Clause 6 provides that
applications for review referred
to in clauses 5(2){d) or 5(2)(e)
are to be considered to have
been brought within 3 months
after the applicant recejved
notice of the decision.

This amendment means that
reviews lodged in relation to
clauses 5(2)(d) and 5(2)(e)
cannot be dismissed for being
out of time,
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Amendment being made via the SOP

5 Validation and
-savings (cont,)

AMENDED via SOP

Clause 5(2)({d) states that the
retrospective amendment does
not apply to any decision made
on or after 20 May 2014 in
which a benefit was commenced
on the day after the stand down
period if an application for
review of the decision is_lodged

This means applications for
review of decision about a
benefit commencement date

following a stand down pepfod
after 20 /M“ 2014 will r@//\%§
affecte retro tivi
appliég@?go'hose @s

ar fter

after the commencement of the Q cément aRtheAct
Act but on or before 8 January  {Aubon br before Jantiary
2016. 2016, /
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Third reading speech

Mr Speaker, I move that the Social Security (Commencement of Benefits)
Amendment Bill now be read a third time.

The welfare system delivers assistance to over one million New Zealanders each
year and it is important people are treated consistently, and as intended by &

Government. <
The Government’s policy that benefits commence on the day &t @?and wn
has always been clear,

This technical error discovered in the legisiation last ye roviding peo

with an additional day of benefit that they were not entjtled t6 hayexTFhis i¥ not
right. The legislation needs to be changed to avoid uoi ded C;‘&V@g&ts,

The Bill validates previous Ministry practice - 0, Provj

the Government’s good faith, a reasonable Sttty fof:
interests have been compromised to see % ense
e

The Bill corrects the technical error ar s that & tion reflects
Government’s consistent and Iong@ poli x
Mr Speaker, I commend this@ th OL@

measure of
who feel their
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Options ~ Benefit commencement date after stand down

YN

Other options

Legislative Current process (no chw
timing Continue to progress the issue date issue out of the current Bill process, and progress separately under urgency (as part of current bill or a new bill).
through the current Bill, under t Q
current timeline £ Committee (to report back earfier), Leader of House (to support urgency) and House (to pass the Bill)
e Presents an unmanaged Crown risk
(until legisiation passed in early 2016)
Retrospective | Fully retrospective (no change) Retrospective from 1998 to May 2014 - short-term Prospective change only
icati . ) review provision for May 2014 onwards ,
:: : l(':;:tr:;: of Leave as fully retrospective. Establish ew pr y Remove the retrospective clause from the Bill.
a centralised process to manage and Validate the practice to 20 May 2014 when the error was Establish centralised process to manage and pay all
and p p g pay
ay review cases filed before found - and create mechanism to allow people post May 2014 | current and future review cases.,
management pay
r enactment (until change comes into otentially receive payment (e.g. a ‘review register”’). ) . )
-of reviews effect in early 2016) e Uncertain how many people will seek reviews
) decisions required in relation to the ‘review *  Maximum potential cost exposure (back to 1998) in the
e Uncertain how many people will seek . E.g. whether MSD should identify affected clients or region of $120 million -no ‘close off’ facility
reviews in the next six months self-identify by contacting MSD? When would the | *  Operational impact — potentially up to 4 million stand
e Maximum potential cost exposure (1998 e-off (e.g. 3 months)? And would still need a down decision reviews could be lodged for processing,
- current) in the region of $120 million d pgrocess to manage and pay any review cases filed
* Operational impact - potentially upto 4 | ¢  Reduced operational impact tment for the 19%8-Mayp2())/14 geriod.
) million stand down decision reviews to apply for review - so fewe
could be lodged for processing in the
- . next six months, exposure (May 2014 to change) inthe
ister) and the maximum potential cost
airps from 1998-2014) would be reduced (shorter
imeframe toapply for revie
rt of 230,000 stand down decision
ery'and reduced operational impact from
i efrma ply for review - so fewer
'Ongoin_g Practice follows policy intent (no Practice follows policy intent (no change) lign with legisliation
:f ::t:aig:nal change) Any new benefits granted will commence on day after stan a\will commence on day after stand down period ends - but a manual
(until change Any new benefits granted will period ends ayment of an additional day of benefit.
" commence on day after stand down ) , ) . . .
comes into period ends » No operational impact or fiscal cost. ua) centralised process required for around 14,000 stand downs imposed per
effect)

» No operational impact or fiscal cost.

ent-of addjitignal day’s benefit - not done at frontline).
cos BOf additioaltiay’s bensfit\could be in the region of $0.500 million per month.

Note: that numbers and amounts shown relate to main benefit

clients will now be deceased or overseas.

<
grants/costs only. These are estimations only. Numbers could be less th@({e a

N
ts shown - d{é@éhe%%?emg represented multiple times in the data, and some




