MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

18 JAN 2016

Mr Simon Connell
fvi-request-3383-f9d28361@requests.fvi.org.nz

Dear Mr Connell

On 19 November 2015 you emailed the Ministry requesting, under the Official
Information Act 1982, the following information:

s Copies of internal estimates on the potential financial Crown costs of not
correcting the error in the Social Security Act 1989, that has been provided to
Cabinet.

In May 2014, the Social Security Appeal Authority alerted the Ministry to an error in
an amendment of section 80BA of the Act made on 3 June 1998 that meant a benefit
should commence on the day that a stand down period ends (as opposed to the day
after the stand down period ends).

In September 2015, Hon Anne Tolley, Minister for Social Development, directed Work
and Income to change its practice so that it technically aligns with the letter of the
law and last year's court decision, ahead of an upcoming law change which clarified
the policy intent.

This saw all benefits granted after 29 September 2015, paid on the last day of their
stand down period thus receiving an additional day of benefit. In May 2015, Cabinet
agreed that the legislative error needed to be corrected with full retrospective effect
to 3 June 1998,

The Government’s policy intent has always been that a benefit commences on the
day after the stand down period ends (e.g. for a 7 day stand down a benefit
commences on day 8). The purpose is to encourage people to make provision for a
short period without income before relying on state assistance. On 23 November
2015, the Bill to have the amendment corrected to align the legislation with the
Government'’s policy received Royal Assent.

I have enclosed the following document relating to the financial estimates provided
to Cabinet regarding the benefit commencement stand down period:

1. Correcting the Social Security Act 1964 in relation to the benefit
commencement date after a stand down period (Cabinet paper), dated 24
September 2015.
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You will note that some information is withheld from this paper under section 9(2)(h)
of the Act in order to maintain legal professional privilege. The greater public
interest is in ensuring that government agencies can continue to obtain confidential
legal advice.

I hope you find this information about the estimates that were provided to Cabinet to
correct the date a benefit commences following a stand down helpful. You have the
right to seek an investigation and review of my response by the Ombudsman, whose
address for contact purposes is:

The Ombudsman

Office of the Ombudsman
PO Box 10-152
WELLINGTON 6143

Yours sincerely

Ruth Bound
Deputy Chief Executive, Service Delivery
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Office of the Minister for Social Development

Chair
Cabinet

CORRECTING THE SOCIAL SECURITY ACT 1964 IN RELATION TO THE BENEFIT
COMMENCEMENT DATE AFTER A STAND DOWN PERIOD

Propoesal % (//§>
1 This paper seeks your agreement fo expedite amendments to { a} \lé/ecu
1964 (the Act) in relation to the benefit commencement dates after s\and dowRJo-gjign

the legislation with Government policy intent and avoid uni \Crow cost
2 | also seek your agreement that the legislation prowde mlted p Qg&m hich
ompense.

people affected by the error in the period since |t7)<, ered @

Executive Summary
3  The Government's policy intent, and operéil/pacnc g%\has always been that a

benefit commences on the day after t \down })e\?fv (e.g. for a 7 day stand
c
>

down a benefit commences on day furpose [ ourage people to make
provision for a short period withoutr C for n state assistance.

4 In May 2014 the Social Se{ ppeal Au lerted the Ministry to an error in an
amendment of section 808 f. the Act mad r{\lune 1998 that means a benefit
should commence on tfi t a st nvperiod ends (e.g. for a 7 day stand

down period, on da %1 ZS/ZN d that the legislative error needs to be
corrected with full Ive e\{g 3 June 1998 [CAB Min (15) 15/2 refers].

5 Asthe ongom lzgatand f| isk fo the Crown was perceived to be relatively low,
Cabinet d t progres e\@qwred amendments through the Social Security
(Extensi Persons\S@rvmes and Remedial Matters) Amendment Bill. This Bill
is cu ent Se ices Select Committee.

%@M have r@e urther legal advice and the financial risk is now increasing. A

nal c has begun, encouraging clients to seek a review of benefit in

/?%d/ to re ddltlonal day(s) benefit for any post stand down benefits granted
l ce 19 ;Lle)could significantly increase the risk of unintended financial costs for the
row operational impacts for the Ministry of Social Development (the

he éfore important to amend the Act with urgency. | seek to expedite the legislative

ge to ensure the Government's intended policy is properly enacted. | am proposing
make this change by way of a new bill, to be passed under urgency in early- to mid-
Ctober

8 In the interim, | will direct officials to amend operational practice as of tomorrow, so that it
reflects the current legislation and people subject to a stand down receive an additional
day of benefit. This will incur additional expenditure of approximately $0.6 million,
assuming the legislative correction is enacted in 4 weeks.

9 To acknowledge that practice should have changed when the error was discovered, |
also want to provide a limited opportunity for clients whose benefits were affected by the
error from 20 May 2014 onwards to be able to seek recompense (via a provision to



accept and allow reviews of decisions for a period of 6 weeks after the legislative
correction is made). | also propose that any applications for reviews in relation to the
period back to 3 June 1998, which are lodged prior to the legislative amendment coming
into effect, be protected from the effect of the retrospective validation. Assuming we
agree to both these provisions, the back-dated payments are estimated to incur
expenditure in the region of $3.5 million.

10 Treasury officials have confirmed that all payments (ongoing and back-dated) can be
made, without further adjustment or decision, from current appropriations.

should commence after a stand down period

11 | am seeking agreement to expedite an amendment to the g ure the I%@i@z
d

reflects the policy intent in relation {o a benefit commence éﬁt te afte a sta own.

There is an error in the legislation in relation to the day on wh %eneﬁ@N\

Government policy intent has always been clear and | no practlce

12 To encourage people to make provision for a \/Plg/zki Wlt before relying
on state assistance, a person eligible for a m al/sec e it is generally
subject to a 7 or 14 day stand down perloq rﬂ hich the not receive any benefit
payment. For example, this policy meagmha erso beneﬂt but subject to
a stand down of 7 days from the day< o ent will helr benefit commence on

day 8 — that is, the day after the s‘@yﬁ“pen d&%
13 Operational practice is, and)q lways beeﬁ/g@%ence benefit on the day after the
Q

stand down period ends (eg\@ v day standdown a benefit commences on day 8).

However, legisfation doe t ef\ect t ?) tent and Cabinet has previously agreed
to remedy this

t the calculation of stand down periods, first came
the original explanatory note to the Bill, it is clear
period is to oons;dered in terms of a full calendar week, thatis, a

week.stan @ES//with no benefit payment.
@//2/8 2014 | Security Appeal Authority alerted the Ministry a legislative

ent m/\d% June 1998 created an error in section 80BA of the Act. The

14 Section 80BA
into effect 1 f\tEI

%»‘“

e se encement date® of benefit after a stand down as the day the stand
n p rl |nstead of the day after the stand down ends. This wording entitles a
erso nd down to receive benefit a day earlier than intended, after 6 days with

yment The May 2014 decision of the Social Security Appeal Authority was
ealed by the Ministry, but accepted as correct after discussion with Crown Law.
y 2015, Cabinet agreed the iegislation needs to be corrected, with full retrospective
ect to 3 June 1998 - with exceptions for two people who appeaied their cases to the
ocial Security Appeal Authority [CAB Min (15) 15/2 refers].

17 In May, the ongoing legal and financial risk to the Crown was perceived to be relafively
low. As such, Cabinet decided to progress the required amendments through the Social
Security (Extension of Young Persons Services and Remedial Matters) Amendment Bill.
This Bill is currently at the Social Services Select Commitiee.

" The entitlement date is generally the date of the event that led the client to apply for a main benefit (e.g. the day after

employment ceased, the date of arrival in New Zealand or the date of release from prison).

2 Thatis, the date the benefitis backdated and paid from (benefits are paid in arrears).



The level of risk associated with this error is now increasing

18 | have received further legal advice on how the Ministry should be responding to this
issue (see below), which has led me to reconsider our agreed response.

19 In addition, the financial risk is now increasing. In the past few weeks, a promotional
campaign has begun, encouraging clients to seek a review of decision (about
entitlements in relation to stand down periods) to receive an additional day(s) of benefit
for any post-stand down benefit grants since the 1998 error.

20 This new activity could significantly increase the risk of unintended ﬁn/ jal costs
Crown and have operational impacts for the Ministry. \\
N

for
©)
21 Initial data suggests that, since 3 June 1998, around 2,700,0 <b¥ efite wer
commenced after a stand down. Based the benefit rates paid in the 2014 calendaryéar,
people who were subject to a stand down could receive an addifi na!&S 10\p¥41.40
N
/

per stand down that they were never intended to FGC?@%

= NS S
QY £§U

AN L\S )

abinet agreed, in May 2015, to use the Social Security (Extension of Young Persons
Services and Remedial Matters) Amendment Bill as the vehicle to:

<
@&N{g)the proposal to correct section 80BA of the Social Security Act 1964

¢ amend the Act to correct the commencement date of a benefit so that a benefit
commences on the day after a stand down period ends

e make the amendment retrospective to 3 June 1998 (the date the error was made) to
validate MSD’s practice and decisions made relying on the current understanding of
section 80BA since this period.

24 As noted earlier, | sought further legal advice and the financial risk is increasing. | am
now proposing a quicker and more nuanced response.




25 First, although this Bill is currently with the Social Services Select Committee, | propose
to expedite the amendments to ensure the intended policy is properly enacted, reduce
litigation risks that would be heightened by a delay and avoid unintended Crown
expenditure. | propose to do this by way of a new bill, to be passed under urgency in
early- to mid-October.

26 Second, in the interim, | have directed officials to amend operational practice so that it
reflects the current legislation and clients subject to a stand down period receive an
additional day of benefit. This will incur additional benefit expenditure of approximately
$0.6 miliion assuming that the legislative correction is enacted in 4 wegks.

27 Third, to acknowledge that operational practice should have been
error was found | want to provide a limited opportunity for client
commenced on or after 20 May 2014 to seek recompense. | % e
a provision to allow applications for a review of decision to
weeks after the legislative correction is made. This timeframe ances
interests of clients compromised by the decision nott ;m‘: d practl

operational impact and financial cost of this prov si N

28 Lastly, | propose any reviews relating to the 03 J whioh are
lodged prior to the legislative amendment C eﬁeo e aliowed

29 Both of these back-dated payments fQ Were commenced on or
after 20 May 2014 who lodge a revne\ﬂN g wee er the legislative change

and for those who lodge any revr e c es’nmatnd to incur

e
expenditure in the region of $3.5 m lbﬂ>

30 | have also written to the M tr Iy mstruct\thg\n\to?ensure that current beneficiaries
receive the correct amZA fit d under the current legislation and future
beneficiaries are grant @arrect f benefit, once the legislation is corrected.

Consultation

31 TheTrea Aw S consulte the preparation of this paper. The Department of the
Prlme Miry d Cablnet ha een informed.
Fm% lcatli?
te men potentially back to 3 June 1998 in some instances, require an
(horease t p‘rlatlons Cabinet’s agreement is sought to confirm my intended
ppro adjust the affected Benefit or Related Expenses at the 2016 Budget
% Q}lc Fiscal Update as part of that round of forecast adjustments.
fiscal management approach the net impact of changes to forecasts will be

%ted against future operating allowances. The net impact will be determined once all
een-budget economic and fiscal updates, baseline updates of forecasts of benefits,

d all other expenses are finalised. There is a significant degree of uncertainty over the
Cost - not all clients will seek to lodge an application for a benefit review on the basis of
this stand down issue. All figures shown in this paper are tentative estimates only.

34 Officials have estimated the total cost of back-dated payments to be in the region of $3.5
million (for clients whese benefits commenced on or after 20 May 2014 who lodge a
review in the 6 week period after the legislative change). | seek Cabinet’s agreement to
include a more accurate reflection of this cost in the 2016 Budget and Economic Fiscal
Update.



35 Until legislative change takes effect, the Ministry will begin paying benefits consistent
with current legislation. This will increase benefit expenditure. The effect of this change
to current operating practice has been estimated at $0.6 million. | seek Cabinet’s
agreement to adjust the affected Benefit or Related Expenses appropriation by the
estimated amount, and that this adjustment be incorporated at the Budget Economic and
Fiscal Update once the impacts are fully known.

Human Rights implications

36 The proposal in this paper is consistent with the New Zealand Bill of Rights Act 1990 ﬁ\
the Human Rights Act 1983. @

Legistative impiications {Q %
37 Amendment to the Social Security Act 1964 will be requirecﬁ;@ye eﬁe licy

proposals in this paper. Given that the issue of stand has rec ome media
coverage, it is important that the Ministry’s ciients, W clarity as
to the rules applicable to stand down periods as {p %y\a pOSS! i éfso important

that the Crown’s contingent liability for current clarified.

; g
38 My officials have spoken with Parinamente& Bun el Offi advrse that a bill could

be drafted within a few days of them rec instructi e ose to seek approval
from Cabinet for the introduction of t Mn tw WlH be looking to have the
Bill passed as a matter of urgenc \

39 | am seeking Cabinet’s agre t to molud a ey ecurity (Commencement of
Benefits) Amendment Blll f r he above pur efﬁﬂvfhe 2015 Legislation Programme with
a priority of 2 (must be<pr 01 5

Regulafory impact

40 The proposals Fe essa d the Act in order to give effect to recognised

policy int &a}\ ngstandl g 1n|stra‘uve practice. | consider that the proposed
amendm echnical revisions that re-enact current law to improve legislative
clantﬁnd e eref \/ pt from the Regulatory impact Analysis requirements.

o

AN
amend TR this paper will not materially alter the gender implications associated

lt % gislation.

\glpllcatlons

he;amendments in this paper do not have disability implications.

Pubilicity

43 The Ministry will ensure clients have access to information about the review processes
for commencement dates, and the additional one day payment that will apply until
legislation is passed.

44 Role-specific training will be provided to contact centre, service centre and processing
staff so that the Ministry can proactively advise clients, respond to questions and
manage the interim payment and review processes. in addition, information will be



provided through the Work and income website, and on digital signage and posters in
service cenires. Regional commissioners will engage with relevant stakeholders and the
Ministry will work collaboratively with beneficiary advocates to share information.

45 The Ministry will work with my office on the wider communications approach including
media.

Recommendations /{ &

46 |t is recommended that the Committes: \§\ @

Legislation does not reflect policy intent &

1 note that on 20 May 2014 the Social Security Appeal A ority rted lm that
benefits should commence on the last day of a stand eriod un c
80BA(4) of the Social Security Act 1964, contraryt dm ent pohcy
and Ministry practice of commencing beneflts th he st \d@jw period ends;

2 note that on 11 May 2015 Cabinet agreed ee Is{ung\@hcy and practice of
commencing benefits the day after the st ?1 perlod\e/\eE\and those decisions
were given effect through the Social Sé\@( ensio u g Persons Services and
Remedial Matters) Amendment Bill [SABMIR 15 16A2

w

note that Cabinet also agree to \/aU the Mini il \p gctlce retrospectively to 3 June
1998 (being the date the e urred an;zl/ @E\B feontains a validating provision to
give effect to this demsuo

4 note that the Ministe I Dey l@has given further consideration to this
issue and propos r</ hced response;
Proposed legisiati v ent
5 confirm evipus Cabur%de sion to amend section 80BA of the Social Security Act
1964 to hat a\beneﬂt co)mmences on the day after a stand down period ends;
VIOL! °CISIOI’1 that the amendment have retrospective effect to 3
8 so bJect to the exceptions in recommendations 7 to 10;

e tha niil @date the amending legislation comes into force, benefits will
omm e last day of stand down and that the retrospective application will not
app e decisions;

t decisions made about a commencement date following a stand down period
t r3 June 1998 will not be affected by the retrospective application of the amendment
lications for review of those decisions are lodged prior to amending legislation

mmg into force;

9 agree that decisions made about a commencement date foliowing a stand down period
from 20 May 2014 onwards can be reviewed within a period of 6 weeks after the
amending legislation comes into force and the retrospective application of the
amendment not apply to those decisions;

10 agree that no application for review of decision unaffected by the retrospective
application of the amendment shall be dismissed for being out of time;

Cost of change in operation practice (until legislative amendments are passed)



11 note that the estimated cost of changing current practice until legislative amendment
takes effect is $0.6 million;

12 agree to adjust the affected Benefit or Related Expenses appropriation to refiect
recommendation 7 above, and that this will be incorporated at the Budget Economic and
Fiscal Update once the impacts are fully known;

Cost of back-dated payments
13 note that the estimated cost of back-dated payments is in the region of $3.5 million; /<

14 agree to adjust the affected Benefit or Related Expenses appropri it ﬁ/%g fiect
recommendations 8 and 9 above, and that this will be incorporated, at thg ﬁjdget

Economic and Fiscal Update once the impacts are fully know<&\$\> %

15 note that under the fiscal management approach the net i it fchar@\es to forecasts
are counted against the next Budget's operating allow%éhe net Wpa@wlll be

determined once between-budget economic and fisca| s, ba Im§upd*ates of
forecasts of benefits, and all other expenses are @ ) @ >

Progressing the legislative amendments \// %

16 agree to include a Social Security (Com nt of spAmendment Bill in the
2015 Legislation Programme with a ed in 2015);

17 agree that it is necessary to ameh% atron to\ e Government s policy intent
as quickly as possible to clarif how“ehe/com t date of benefit after a stand
down will apply in the futurge/L hg Minist s how historic circumstances are to
be managed and to ma \t

3 ent liability;

rown
18 invite the Minister atﬁevel @ISSUG drafting instructions to the
e

Pariiamentary Co togga %amendments to the Social Security Act 1964 to
give effect to t cisi

amend hin the nex‘t\two weeks and discuss timing and priority for the Bill with
the ader

198 invite t $;So?for SoonMopment to seek approval to introduce the new

the Mlmﬁt}e&éocial Development, in consultation with other Ministers as
late to makecany implementation, technical, policy, administrative and ancillary
ges r @ inalise the legislation.

e T lley
\' for Social Development

/ /




