fj olo 4 Office of Hon Judith Collins

' oy WP for Papakura
T 'ﬁ'—( Minister of Corrections
L L Minister of Police

19 October 2016

Ti Lamusse
fyi-request-4174-f95e3290@requests.fyi.org.nz

Dear Ti Lamusse,

I refer to your email of 22 June 2016, which was transferred in part from Corrections,
requesting All current policy documents, advice to the Minister and Chief Executive,
proposed amendments to policy and policy working documents pertaining to Lesbian,
Gay, Bisexual, Transgender and Intersex Prisoners since 2008. Of note, | was not
Minister of Corrections at the time these briefings were submitted.

Your request has been considered in accordance with the Official Information Act 1982
(OIA).

| can advise that two documents fall within the scope of your request, and | am releasing
them to you in their entirety. These documents are:

* Placement of Transgender Prisoners, dated 27 February 2013
» Regulations of Submission to Cabinet Legisfation Committee, dated 5 December
2013.
If you have any concerns with this response you may raise them with the Office of the

Ombudsman. The contact details are: Office of the Ombudsman, PO Box 10152,
Wellington 6143.

Yours sincerely

e .

Hon Judith Collins
infster of Corrections

Private Bag 18041, Parliament Buildings, Wellington 6160, New Zealand. Telephone +64 4 817 6806 Facsimile +64 4 817 6506
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27 February 2013 @ @ S
Minister of Corrections
Placement of Transgender Prlsoners@g @

Purpose

1 This paper advises you of rec
of transgender prisoners. | 8
approach.,

Current situation @

2 A small numbgt grprisene
identity (sense ofhe

sgender”, meaning that their gender
elther male or female) does not align with

g
thelr biol igﬁ ¥ apaitment's approach to placement has been based
on whgae riso e% %ma!e or female genitalia, Currently transgender
prised r?; have completed gender reassignment surgery must be placed In
h
res.

0

tiof that agcords with thelr new gender (regulation 190 of the _
s&g i%s 2005), Transgender prisoners who have not completed
aént surgery are accommodated according to their birth sex,
qu) ather ofher changes have been made, such as a changs of the
ed on their birth certificate.

Ch
oricaily, many comparable jurisdictions have adopted an approach that is
imilar to New Zealand's, with iransgender prisoners placed solely on the hasls
Q of their physical characteristics. Howevet, there has heen growlng concern
internationally that this approach to placement is discriminatory and places
transgender prisoners at risk of sexual assaull. On the basis of such concerns,

a United Nations handbook published In 2009 argues that ‘it is crucial that
decisions on allocation [of transgender prisoners] are taken on a case-by-case

@l?;g%proaches fo the placement of transgender prisoners
)
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""""""""" basis; with safety considerations-and the-wishes-of the individ uakbeing--- -
paramount.”

4  For similar reasons, a number of jurisdictions comparable to New Zealand have
updated their approaches fo placement. In 2011, England and Wales Issued
detaiied Instructions on the freatment of transgender prisoners. With regard to
placement, the Instructions have two maln elements: &

a In most cases prisoners must be located according to der,
recognised under UK law

b Ifa prisoner requests location In the estate op, G & gen@cﬁ is
recognised under UK law, a case conference the co od
consider the matter. ;
Q
5  Over a similar perlod, Australian jurisdictio d\irém determining
Current poiicy documents relating to (sdherswers obtained from

New South Walss, Victorla, Quee
jurisdictions make the completion-G
“\déntifled gender. Rather,

prerequisite for placement in a¢
there s discretion to place mgb $ ither in accordance with their
self-identified gender or thelrblel ,\% specification of factors that
should guide the declslorm~Th&ss fagt lide such matters as the prisonet’s
preference, the saf -

nt surgety a

6  Furthermore,/Cyrra alafd Police Instructions on the management of

transgend n the {otly emphasise self-ldentity rather than

biological'sax & @ ecisions about placement. The instructions

Incl?él t of Categoriesiof prisoners who must be separated from other

prisone u§JJ g "transgender prisoners, where identifled or made known.”
InStryct we them with the gender they identify with",2

siohto g er consideration

!cl?f the Ombudsmen’s Investigation Into the provision, access and
lability of prisoner health services, raised concerns about the treatment of
tiudgender prisoners. The report stated that “transgender prisoners are
gleularly vuinerable to abuse and/or sexual assault, in part because of the
/N eneral policy of housing them according to thelr birth gender, regardless of
( Q Mhelr current appearance or gender Identity.” it recommended “that the

'/ Department review its policy regarding the placement of transgender prisoners,

For [male to female] transgender prisoners who have not completed full sexual

S

! United Nations Office on Drugs and Crime Handbook on the treatment of prisoners with special needs (2009},
116,
?Poﬁce manual, chapter an managing prisoners, p 18,
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..yeassignment;-consideration-should-be given te-their placement In-a women's. ...

prison, If it is thelr wish to do so"®

8  The Department's initlal response to the final report, which was presented to
Parliament on 16 February 2012, was that it would not be appropriate to change
its pollcy, essentially because of the risks that could arise In placing a person
who Is still biologically male Into a women’s prison. This was rgflected in th
response o an oral Parllamentary Question of 28 February

6  These responses reflected earlier thinking within the D (o
that a case for change had not yet been articulated. S
growlng understanding that the Department should/glye.§ ore\inédepth

conslderation to policy on the placement of transgenderprispnare\This was
timely In view of developments In similar jurig 2? s. It wab.aleg-cansistent
with the Department's efforts to improve pyb i@b a Sfc
by introducing a more offender-centric a what

individual prisoners. /\2' '
ade Jurhsrrepresentations to the
r

12, the Chief Executive

10  Accordingly, when the Chief Omp
Department on this fssue in a e
replied on 3 April 2012 undertakis her if our policy is
appropriate to provide for t afely, cakg aq abllitation of our vulnerable
prigoners”, This recon atlor completed.

Balancing the risks N @
11 There are well 5KS ale-to-female transgender prisoners of

t
being housed W ; 5. A 2007 survey of prisoners in Callfornia
found th ample of transgender prisoners reported having
bee sautt ng their Incarceratlon history, compared with 4.4

oF a&ie{o{; ale prisoners.!
alg~tos & transgender prisoners who are anatomically male could

12 aoip
Ish Jndoive (RikaThe main risks that have been identified are of sexual
ults: female prisoners, pregnancies, and that female prisoners may
Q t gc transgender prisoner, based on perceptions that their privacy or
safo een breached.

1 Wehave located two documented cases, one In the United States and one in
da, of female prisoners objecting to the presence of a male-to-female
ransgender prisoner. In both of these cases, the prlsoner concerned had heen
( Q zonvicted for sexual violence against a female. However, while the risk of
N sexual assaults cannot ba discounted, we did not locate any documented case
of sexual assault where transgender prisoners have been placed In women's
prisons,

3 Chief Ombudsman Beverley Wakem and Ombudsman David McGee Investigation of the Depariment of
Corrections In relation fo the provision, access and availability of prisoner health services, Office of the
Ombudsmen (2012) pp 105 & 107.

4 Tenness, V. Transgender fnmates in California ‘s prisons: an emplrical study of a vilnerable popuiation,
Presented at the California Depariment of Corrections and Rehabilitation Wardens’ meeting {April 2009),

00-01437 3




e A4\ ave PrOPOSINg-a-revised-approach-that-significantly reduces-risks to. the. ..o

safety and weifare of transgender prisoners arising from thelr placement, while
also mitigating any potential risks to the other prisoners with whom they will be
housed, Consistent with the Depariment’s overall direction in offender
management, it involves the guided exercise of professional judgement, not just
rellance on rules.

Proposed revision of New Zealand policy

15  The proposed approach Is broadly similar to that of Engla ale
adapted to the New Zealand legal environment. I:hgzoo an V
a. In general, prisoners should be accommodate ﬁ\eg/orda s withuihe sex

recorded on their birth cerlificate. This includes tran¥ge ri3oners who
have met the statutory criteria to have thelrH? ertjfcate
record a sex different from that asslg

in accommodation that does n
cettificate. The Chief Execytiv Ré
considering a range of rel tfactors.

s "QB‘ 3

ggedfactors could include:

» whether the prisone

what period of ime>
i
Ineludin
.
e?t%ealprls er has undergone, or Is undergoing, medical and/for
A

nt to conform to the physical characteristics of the
cminate nder

[
=
>
a
S
)
-t
gt

lation to each placement optlon:

@ - any risk that the prisoner may pose to the safety of other prisoners
and the security of the prison, based on the nature of their offending
S and other relevant factors

- any risk that other prisoners may pose to the safety of the prisoner

- whether it Is likely that the prisoner wlll need to be subject to
restrictive management measures, for safety or other reasons

5 The term “nominated gendesr' means the gender that accords with the accommodation in which the prisoner
wishes 1o be placed,

08-01437 4



ooos e the-impact-on the-prisoners-rehabilitation-Ineluding; where relevant;- “\leﬁ&w -
the avallabliity of speclal treatment programmas. b(\wc'f:f 5‘7\\;{:’ Cptiodt W(i,l

authority, by the Chief Custodial Adviser. The expertise of the decision-maker,
and the range of factors he Is required to conslder, should minimlse the
likelihood of making inappropriate placement decisions and mitigate any ri
assoclated with the proposed approach. For example, If a prisoher claimg
transitioning from a male-to-female identity, but cannot pr%uéﬂ\e% ofs
3 trh

§ visof
16 | The Department's view Is that these decislons would be madelon delegated 0<\ef o
LN

having lived as thelr nominated gender, and Is not recel

then they would be unlikely to be placed in a women’s'p

criteria. Similarly, where the applicant had commitjed 8

agalnst female victims, placement in a women's prigory

hoth for safety reasons and because the pris Y%Pﬁ
b

rehabllitation programmes that are only av
Regulatory implications %
17 The Department could adopt a s0 X pproach without any
8

amendment to regulations, Hoge ome legal risk In doing
‘ aal with those transgender

18 Ahendments {o anB\Reg
effect to the Q/n aefdimant Bill, which Is about to receive its third

reading. Pro that approval could be obtained without slgniftcant
delay, a ndméntdealing with transgender prisoners could be consolidated
with those dm&%

Next steps w

f agree, il draft a Cabinet paper seeking pollcy approval for

r:t% the Regulations relating to placement of transgender prisoners,
ifculay it to relevant Government agencies for comment. Our alm would
i policy approval In March 2013, and to have the regulations made in

Recdmmendations il
Q It is recommended that you: ah % o @w){«

2 A
a) agree that, where a transgender prisoner has had thelr birth NO mw‘:a‘ﬁg . kf
~ certificate changed to record a sex different from that QW"
assigned to them at birth, they should generally be
accormmodated In accordance with the revised certificate. A’r

b) agree that a transgender prisoner may apply to the Chief YES) NO
Executive to be held in accommodation that does not accord

08-01437 5




-with the-sex recorded on-their-birth-certificate;-and-that sugh ... M, e s
applications be determined after considering relevant factors.

¢) note that the factors to be considered by the Chief Executive @I NO
could include:

« whether the prisoner has lived as thelr nominated gender

and, if so, for what period of time
« whether the prisoner intends to iive permanent! @

nominated gender & @
+ oxpert advice including, where available, a ﬂ&g}om

prisoner’s treating physician

» whether the prisoner has underg is, Un
medical and/or surglcal treat 0
physical characteristics of { % nate

« any other matters ralsed-bysth

appllcation

+ Inrelationto each%\ n

v

PP (X shspelof

- anytls prisgficiyay fose to the safety of | s & .
othe @a the secdrity of the prison, based uplw.&glf’j;«k? gt
ondhe h o fohding and other relevant | Connet Q\s
i gxm\ 0[@“&

2

\f \Wﬂ@lﬂc{ ' H\.
V Igl t other prisoners may pose to the safety of

@ prisoner
' hetPegitis likely that the prisoner wili need to be
w s%j 6 restrictive management measures, for safety
% 1er reasons
@b @ % Impact on the prisoner’s rehabilitation Including,

where relevant, the availabllity of special treatment
% programmes.

2005 should be amended to better enable the approach
outlined In recornmendations a) and b).

@Qﬁ) note that, to minimise legal risk, the Corrections Regulations @I NO

08-01437 g




o) agree that the Depariment draft a Cablnet paper seeking I NO
policy approval for amendments to the Regulations relating to
{he placement of transgender prisoners, and that we circulate

the draft paper to relevant Government agencles for
comment. i é

Za}w

General Manager
Service Development

Hon Anne Tolley
Minister of Correcti

Date signed: @

08-01437
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hiiA POUTAMA AQTEARBGA

5 December 2013

< i%> 76
Minister of Corrections ‘
Regulations for Submission to Cabinet Le is& G@t 8

"\ :|;tee papers for '

o hake three sets of

Purpose

1 This paper provides you with two Cabj
submission to Cabinet office, whic
vaiio

regulations. One paper seoks a ofrections Amendment
Regulations (No 2) 2013, which\deal-wi nt of transgender and
intersex prisoners. The oth %{)’3 a&m gl to make the Sentencing
Amendment Regulations 2% theF endment Regulations 2013,
which amend forms an c aopr the Administration of Community

Corrections AmendimgntRegilations (No 2) 2013
2 In Sept 3, %é i ve policy approval for amendments to the .
Corr gulatio % 5 relating, among other matters, to the placement of

S
trans% nc? r'ge ers, %ou recently advised that you wished to see regulations
‘ %ﬁ?nsgender prisoners made thls year. To achieve this, we
aggregdulations (now the Corrections Amendment Regulations (No
ityOVer other amendments we have instructed Parliamentary

hrtiary 2014 as the commencement date to allow sufficient time after the
a\)'ng of these regulations to establish a robust application process and to
nslre that staff and affected prisoners are properly informed of the new |

\/.0/) rovisions.

“Sentencing Amendment Regulations 2013 and Parole Amendment Regulations
2013

4 In the schedules to the Sentencing and Parole Regulations, forms are prescribed
for Issuing to offenders when they have a sentence imposed or on their release
from prison. These forms are a record for the offender of information about their
sentence or order and their responsibilities under it.

MATIONAL OFFICE, WELLINGTON
MeyFeir Houso, 44-52 The Terrace, Weilngtan, 801, Private Box 12006, Wellington B140 Phona: +64 4 460 3000 Fox: +64 4 460 D203

% vivw.corrocttone.govt.nz



5  The Administration of Community Sentences and Orders Bill was passed on 22
October 2013, with its substantive provisions coming into force on 22 January
2014. These provisions amend the Sentencing Act 2002 and the Parole Act
2002 in ways that affect the content of the forms prescribed by the Sentencing
and Parole Regulations. For example, forms prescribed by the Sentencing
Regulations 2002 need to allow for the possibility that the sentence does not
have ah immediate start date because it has been deferred under new sectio
20A of the Sentencing Act 2002,

6 To ensure the accuracy of information provided o offendey: nei
on release from prison, minor changes to forms prescrips S
and Parole Regulations are necsssary. These chan K\Zgé: comg\ptgAorce
on 22 January 2014 with the assoclated provisions@ith ipi
Community Sentences and Crders Act.

Next steps @ @
7  Subject to any feedback you have ie 2t e%/d %nd the draft
an
mit

on A
amendments to the Corrections, Sext ﬁzh f: egulations, they will be
considered by the Cabinet Legisjat %? ednesday 11 December
2013. We understand the Copixiites-will b ower to act' in order to ratify
u

its decislons onh behalf of C tQ;&t‘, t veeﬁ\ ions can then be submitted to
the Executive Council, which.} d ot on the same day. This will
enable the regulations toeqome-irfto forgs ]

commencement proy(st hat is_t uary 2014 for the Corrections
Amendment Reg d f@}l 2014 for the Sentencing and Parole
Amendment R éa{ ;

cordance with their
5
@ e

@ ri%%your office to ensure that officials are present for ihe Cabinet
ttedmeeting if required.

e Wl
l@o Co
s
? i ymended that you:

olb that the draft Corrections Amendment Regulations (No2)  YES/ I\\?
013 give effect to Cabinet decisions to introduce a more
umane and flexible approach to the piacement of transgender
@ prisoners, and will come Into force on Monday 10 February
2014.

ilPfinallse all three sets of regulations and submit
ill not materially differ from the attached draits.

R

9 W

b) Note that amendments to the Sentencing Regulations 2002 and YES/NQ
the Parole Regulations 2002 are made necessary by provislons \
In the Administration of Community Sentences and Orders Act
2013 that come into foree on 22 January 2014.




¢) Agree, subject to any changes you might request, to lodge the
two attached Cablinet papers at Cabinet Office by 10.00 am
Monday 9 December 2013 for consideration by the Cabinet
Legislation Committes on Wednesday 11 December 2013.

o Field
General Manager Service Development &
N
Hon Anne Tolley :< ;
Minister of Corrections
Date slgned: @
511215 @© Q)

YES / I&g



In Confidence

Office of the Minister of Corrections

Chair &
Cabinet Legislation Committee i @
Sentencing Amendment Regulations 2013 | n;ment
Regulations 2013 for submission to the @gve i

Proposal

1 This paper seeks approval for the s@ @o t%fl-
amendments {o the Sentencing tations
2002. These amendments are i recent passage of the

Administration of Communit n s fn rs Act 2013, and must come into
force with provisions of that Ac 2 014.

©)

neil d Parole Regulations

Policy

q: 002 (Sentencing Regulations) and the Parole
Parote ulations) prescribe forms for the purposes of the
OigSen ncing Act) and the Parole Act 2002 (Parole Act). The
'é(\sentencing Regulations are issued to offenders by the
e a non-custodiai sentence, providing them with information
nd their responsibilities under that sentence. The forms
arole Regulations are issued to prisoners on their release from

Q late 2010, the Cabinet Domestic Policy Committee agreed to a series of policy
proposals to remove legislative barriers to the effective and efficient administration
of community sentences and orders in the community [DOM Mins (10) 11/2 and
(10} 11/4, confirmed by CAB Min (10) 26/6 refer].

4 In October 2011, the Administration of Community Sentences and Orders Bill was
introduced, pursuant to these policy approvals, amending the Bail Act 2000, the
Sentencing Act, and the Parole Act. In April 2012, some further policy changes
were approved by Cabinet for inclusion in the Bill during the Select Committee
process [Min (12) 4/4, confirmed by CAB Min (12) 11/2 refers]. The Bill was



passed on 22 October 2013, with its substantive provisions coming into force on 22
January 2014.

5  Some amendments to the Sentencing Act and Parole Act will affect the content of
forms prescribed by the Sentencing and Parole Regulations. For example,
offenders subject fo a condition that confines them to an address will be required to
remain within ‘an area defined by a probation officer’. To ensure the information
contained in prescribed forms is consistent with the law as amended by the
Administration of Community Sentences and Orders Act 2013% 22 Janui@a

the Sentencing and Parole Regulations need to be amende @
Timing and 28-day rule

6 Itis proposed that these Regulations come into forc Ja % Qtl, which is
iStration of Gomi

the date the associated provisions of the Admi ity Sentences

and Orders Act 2013 come into force. This emént datecomplies with the
28-day rule, provided the amendment reg re d gazetted this year.
7 I recommend that these regulations b, \Qﬁ exday 11 December 2013,
gazetted on Thursday 12 Decembe : % force on Wednesday 22
January 2014. <\ A%
\\
Compliance <\\\>)
8  The Sentencing Ame t'Regutati 13 and the Parole Amendment

Regulations 2013 a
t

f ai
o rights r-uk %%\;I d in the New Zealand Bill of Rights Act 1920 and
t

e  principles
ight 9
n @e guidelines set out in the Privacy Act 1993
@te%-ﬁal standards and obligations
[ a@d isory Committee: Guidelines on Process and Content of
ST

eview Committee

g re no grounds for the Regulations Review Committee to draw the
rections Amendment Regulations 2013 to the attention of the House under
nding Order 315.

Certification by Parliamentary Counsel

10 The Parliamentary Counsel Office has certified that the Sentencing Amendment
Regulations 2013 and the Parole Amendment Regulations 2013 are in order for
submission fo Cabinet.



Regulatory Impact Analysis

11 A Regulatory Impact Statement was prepared and circulated to other agencies for
consuitation when Cabinet approval was originally sought for the policy changes
resulting in the Administration of Community Sentences and Orders Act 2013.

Publicity

12 No publicity is planned for the making of these regulations. Q

Consultation @ @

43 The Ministry of Justice and New Zealand Police haye beenhgbn u_ltis paper
and draft regulations. The Department of the Prime Tnigter abiret was
informed. @

Recommendations @

1 note that the Sentencing p
Amendment Regulation d% RSEY ial to the Administration of
Community Sentences 3 Ag

and 2012 palicy ap O\SIS,
2  authorise the {é n gcutive Council of the Sentencing
v

14  ltis recommended that the Cabinet

ng@» \é@n the Parole Amendment Regulations 2013
fpower to act’, confirm this authorigation on behalf of

Re Sentenging Amendment Regulations 2013 and the Parole
egujatiins 2013 be made on Wednesday 11 December 2013,
véday 12 December 2013, and come into force on
2

n%
Jib/())anuary 2014, in compliance with the 28-day rule.

nne Tolley
Minister of Corrections

Date signed:

/ /




PCO 17941/4.0
Drafted by Mark Gobbi

IN CONFIDENCE

Parole Amendment B atlon @
2013 3 @
01 ner 1

AtWellm t"\u s 2013

@ sent:
in Council

4~¢f the Parole Act 2002, His Excellency the
vefnor-Gendral}pcting on the advice and with the consent of the
uncit, makes the following regulations.

2
V Contents
@ Page
'1‘1tle 2
Commencement 2
Principal regulations 2
2
2
2

Schedule, form 2 amended
Schedule, form 3 amended
Schedule, form 4 amended

G’\U\J‘-‘s

&



Parole Amendment Regulations 2013

Regulations
Title

These regulations are the Parole Amend: < 'on®
2013,

Commencement
These regulations come into forcg

Principal regulations
These regulations ameng ;
principal regulations

(24l

Hon headed “Conditions of re-
1), after “[address]”, insert “and re-

, form 3, section headed “Conditions of re-
aragraph (a), after “[address]”, insert “and re-

¢”, second paragraph (a), after “[address]”, insert “and re-
ain within the area defined by the probation officer™.

se”, fir
%)\;?hin the area defined by the probation officer”.
)@N chedule, form 3, section headed “Conditions of re-

Schedule, form 4 amended

In the Schedule, form 4, section headed “Conditions of re-
lease”, first paragraph (a), after “[address])”, insert “and re-
main within the area defined by the probation officer”.

In the Schedule, form 4, section headed “Conditions of re-
lease”, second paragraph (a), after “[address]”, insert “and re-
main within the area defined by the probation officer”.

Oy



Parole Amcndment Regulations 2013 :3

the Parole Regulations 2002, to hJ0 account
for changes made to the Paro iifistration of

Community Sentences and Qidg; . ¥ndments clar-
ify that an offender who i i ified address must
remain within the area probation officer,

Isseed under the au) u{ist o]
Date of notificatien %rr A

yi “? ent of Corrections,
o)




PCO 17942/6.0
Drafted by Mark Gobbi

IN CONFIDENCE

t@@@@
Reguatio

At wam@ Q’r of 2013
@ Qem:
in Council

anblo set f the Sentencing Act 2002, His Excellency
vernor-Genegal, acting on the advice and with the consent of
g Exgeutive Couficil, makes the following regulations.

&

=

]
o

[

Principal regulations

Schedule, form I amended
Schedule, form 2 amended
Schedule, form 3 amended
Schedute, form 4 amended
Schedule, form 6 amended

o3 =] 6h L b
B W N




i

Sentencing Amendment Regulations 2013

b

Regulations
Title
These regulations are the Sentencing Amend io
2013.
Commencement

These regulations come into fore

Principal regulations
These regulations amer

ua
i %tions 2002

Schedule, for ende

In the Schedulﬂfn@a : sfart date of the sentence
is the dato of (b erdds o

“*The 245 the date of this order.

Nt e is the date you finish serving
¥y entence type] (including any post-

Q\e,?hedule, form 1, third paragraph, replace “after your
Q endée of supervision was imposed” with “after the start date

S
%g ur sentence of supervision”,

@ tence is imposed” with “after the start date of the sentence”.

the Schedule, form 1, paragraph (a), replace “after the sen-

Schedule, form 2 amended

In the Schedule, form 2, replace “The start date of the sentence
is the date of this order.” with:

“*The start date of the sentence is the date of this order.
“*The start date of the sentence is the date you finish serv-
ing your cuirent sentence of [sentence type] (including any
post-detention conditions), because your sentence of intensive

supervision has been deferred under section 20A(2)(b) of the
Sentencing Act 2002,



Sentencing Amendment Regulations 2013

@

3

o
@

*Delete whichever is inapplicable.

start date of your sentence of intensive sypetvision”.
In the Schedule, form 2, paragraph %—

tence is imposed” with “after the staytdate of the-se enE™

Schedule, form 3 amended
In the Schedule, form 3
57A” with “section 2
In the Schedule, fo
has authorised”

“You must ra%n}
in which you resj

72 ho .;

e, form 4 amended

¢ Schedule, form 4, replace all the text from “The start
ate of the sentence” to “specified below: [specify curfew de-
tails).” with:

“*The start date of the sentence is the date of this order.
“#The start date of the sentence is the date of the expiry of the
sentence on which this order is cumulative.

“¥The start date of the sentence is the date you finish serving
your current seatence of [sentence type] (including any post-
detention conditions), because your sentence of community
detention has been deferred under section 20A(2)(b) of the
Sentencing Act 2002,

*Delete whichever are inapplicable.



Sentencing Amendment Regulations 2013

(2

“You must report to a probation officer in the probsti
in which you reside as soon as practicable, and
24 hours, after the start date of your sentenc?f ity
detention. If the 24-hour period ends on g it
boliday, you must report to a probation offjesy inthe prebati

area in which you reside on the next
“The sentence includes a curfew,/periodhor pegio
from [curfew start date], to b t qilie r@

‘¥arjatjon or can-
ef grounds for

5.7, insert:
itabie, the Chief Execu-
ay approve an alterna-
@9 A of the Sentencing Act

@ apraph (c), replace “after the sen-
after the start date of the sentence,”.
4-after paragraph (g), insert:

pust, if required to submit to the electronic

e Schedule, form 6, afier the paragraph ending “The start
ate of your scntence is [deferred start date].”, insext:

“*The start date of your sentence is the date you finish serv-
ing your current sentence of [sentence fype], because your
sentence of home detention has been deferred under section
20A(2)(b) of the Sentencing Act 2002.

In the Schedule, form 6, section headed “Variation or can-
cellation of sentence”, afier “if one of the other grounds for
variation or cancellation in that section applies.”, insert:

“If the home detention residence becomes unsuitable, the
Chief Executive of the Department of Corrections may ap-
prove an alternative home detention residence under section
80FA of the Sentencing Act 2002.



Sentencing Amendment Regulations 2013

(3) Inthe Schedule, form 6, section headed “Standard jons
of sentence of home detention”, after paragrapl i

“(da) the offender must, if required to submifo } (oni
monitoring of his or her sentence, regy ithi
defined by the probation officer: f é

Q

This note is not part j is{ intended to indicate
their general effect.

These regulations, wh

the Sentenci g ations ust forms 1, 2, 3, 4, and 6 to
account forthan ei ad tgtge eptencing Act 2002 by the Admin-
istration/© ni ntencgs and Orders Act 2013.

Pal

&
D




In Confidence
Office of the Minister of Corrections

the Executive Council

Proposal @

1  This paper seeks approval for the subrpissi h
amendments to the Corrections Re ‘éfgs 0
i
&-g

Chair
Cabinet Legisiation Committee . %
2@ |

Corrections Amendment Regulations (No 2) ubmc@h to

O

cutive Council of
rrections Amendment
ch o the placement of

a

transgender prisoners, which pey atép tity in determining the most
appropriate accommodation p@ﬂ h@ ers.
Policy

2 Currently, the Corr;
accommodated ex“at birth unless they have completed gender

reassignment ally, there has been a recent trend away from

placing tran i splely on the basis of whether they have male or

female ital

case-b&?—?&?» sjs, taking,ihto account a range of relevant factors, and Australian
juri dictiond afe a#{a{ﬂ/ng a similar policy.

3 \9 pﬁe@‘l& Cabinet agreed to align New Zealand's policy to these

@ e ti' rgdictions [SOC Min (13} 21/5 confirmed by CAB Min (13) 33/5
relers).

gve successfully applied to the Chief Executive of the Department of

tions to be otherwise placed. The Chief Executive would determine these
lacement applications based on a range of factors specified in the attached
amendments to the Corrections Regulations 2005. Prisoners wauld be disqualified
from making a placement application if they are serving, or have completed in the
last 7 years, a sentence for a serious sexual offence against a person of the same

- gender as the prisoners they wish to be co-located with, or are facing charges for
such an offence.

Timing and 28-day rule

4 [tis proposed that the Corrections Amendment Regulations (No 2) 2013 come into’
force on Monday 10 February 2014. This delayed commencement date complies

1



with the 28-day rule and is necessary fo establish the new operational processes
associated with the revised placement approach, given that much of the first 28
days falls over the Christmas and New Year period.

5 | recommend that the Corrections Amendment Regulations (No 2) 2013 be made
on Wednesday 11 December 2013, gazetted on Thursday 12 December 2013 and
come into force on Monday 10 February 2014.

Compliance

6 The Corrections Amendment Regulations (No 2) 2013 a

s principles of the Treaty of Waitangi &g
e  rights and freedoms contained in the New Zealand\Bill
the Human Rights Act 1993 O

o principles and guidelines set out in the’'P t
‘ébﬂl on

ts Kct 1990 and

. relevant international standards ang ohliga

o legislation Advisory Committeg ~‘= in cess and Content of
Legislation. AV

Regulations Review Commiittee

CRéview Committee to draw the

Corrections Amen ul o@ 0'2) 2013 to the attention of the House
under Standing % 4
Certification by %i : ry% sel

r

n

8 The P%} CounselOffice has ceriified that the Corrections Amendment

Reg\@ mpac

X

g egula
30 églt%

N

7  There are no grounds @ egulatie
&

are in order for submission to Cabinet.

mpact Statement was prepared and circulated to other agencies for

vhen Cabinet approval was sought for the policy change on 18
r 2013.

S
$0—" intend to make a statement following the making of these regulations.
Consultation

11  The Ministry of Justice, Police, Te Puni Kokir, Ministry of Women's Affairs,
Department of Intemal Affairs, State Services Commission and Treasury were

consulted on this paper and a draft of these regulations. The Department of the
Prime Minister and Cabinet was informed.



Recommendations
12 It is recommended that the Cabinet Legislation Committee:
1 note that the Corrections Amendment Regulations (No 2) 2013 introduce a
revised approach to the placement of transgender prisoners, for which policy
approval was given on 23 September 2013;
2  authorise the submission to the Executive Council of the,Corrections,

Amendment Regulations (No 2) 2013 and, having bee@pow Q}

confirm this authorisation on behalf of Cabinet;
3 agree that the Corrections Amendment Regula 62 (Mo 20 ade on

Wednesday 11 December 2013, gazetted on r 12 Qeceptber 2013
and come into force on Monday 10 Februapy 2014\ cempliagee with the 28-
day rule. <f )S @

Hon Anne Tolley @ g

Minister of Corrections @ @

Date signed: < : i%> <§g

% :
“



PCO 17987/5.0
Drafted by Alana Belin

IN CONFIDENCE &

Corrections Am ent
Regulations @}% @

@ 2013
QO

resent:
in Council

0

2

@ to %‘n n\/OO of the Corrections Act 2004, His Excellency
: overnor-Gengral, acting on the advice and with the consent of
E%Council, makes the following regulations.
V : ; :? Contents
@ % Page
Title 2
: ; @ Commencement :

2

Principal regulations 2

4 Regulation 65 replaced (Female and male quarters) 2

65 Accommodation of male and female prisoners 2

65A  Interpretation of regulations 65B to 65E 3

@ 65B  Chief executive may determine sex of prisoners 3
for accommodation purposes

65C  Prisoner may apply for determination as to sex

65D  Bxpiry of determination made under regulation 5
65B

E-N

PCO 17087 v 5.0: 29 November 2013; 09.37 am



rl

Correelions Amendment Regulations
(No 2) 2013

wh

[

~ 65E  Recognition of transgender prisoners placed i 6
accommodation before 10 February 2014
Regulation 190 and cross-heading revoked .

Regulations ?&
Title
These regulations are the C ppsHA™M . Regula-

tions (No 2) 2013.

Commencement

These regulations ¢ bruary 2014.

These regulatio ; Regulations 2005

{1
Eﬁ; male and female prisoners
em{t; risoners must be detained—
grate prisons; or
ifi the same prison in separate quarters that are se-
red by different locking systems.
¢ purpose of this regulation, whether a prisoner is recog-
£d as male or female is determined by the sex of the prisoner
s recorded in the official records available to the depariment.
Subclause (2) applies unless—
“(2) the prisoner supplies his or her birth certificate and
the birth cextificate records a different sex to the sex
recorded in official records available to the department

(in which case the prisoner must be recognised in
accordance with his or her birth certificate); or

- %(b) the chief executive makes a determination asto the pris-

oner’s sex under regulation 65B (in which case the pris-
oner must be recognised in accordance with the deter-
mination).

PCO 17987 v 5.0: 29 November 2013: 09.37 am



Corrections Amendment Regulations
(No 2) 2013 r4

“65A Interpretation of regulations 65B to 65E
In regulations 65B to 65E—

“nominated sex means the preferred sex noi
oner—

“(a) whose birth certificate records theif"s

Sex; or
“(b) who has applied for a
regulation 65C

“notional single senten @
4(1) of the Parole Ac:

“sentence expiry déitehes

“serious sexQako h Sexual offence under Part
7 of the Crimes.£ 15 punishable by a period of

io rjioses
eotivd must determine the sex of a prisoner for

ner supplies his or her birth certificate and the
pcertificate—

(i) records that the prisoner is a person of indetermi-
" nate sex; or

“(ii) contains no information at all as to the prisoner’s
% sex; or
“(b) the prisoner has applied under regulation 65C to be

@ recognised as being of a different sex to the sex recorded
in the official records available to the depariment; or

“(c) the department has no official record of the prisoner’s
sex.

“(2) A determination under subclause (1) must be made as soon as
is reasonably practicable after the relevant birth certificate or
application is received. ‘

“(3) Before making a determination, the chief executive must con-
sider—

“(a) the prisoner’s nominated sex (if any); and

PCO 17987 v 5.0: 29 November 2013: 09.37 am



_ A\ .
({0 e security of the prison; and
A\

Corrections Amendment Regulations
r4 (No 2) 2013

“(b) any evidence provided by the prisoner abg /h I,
and, if so, for how long, the prisoner h a
person of the nominated sex; and

“(c) any cvidence provided by the prigefi oty whethe!

the prisoner intends to live perm s 4 pefSen of
the nominated sex; and

“(d) the advice of— ¢
“(i) asenioremploye d X

“(ii) aseniorem

“(iii) any ojhe
“(e) any adwicer
witht% '
“(f)  apyevide
th/}‘é : ne, or is undergoing, medical
e
§
at ;
€ ) e‘
§

physical conformation that ac-
¢_gentler identity of a person of the nom-

well-being of the prisoner; and
and well-being of other prisoners (of either
h whom the prisoner may be accommodated;

the availability of any restrictive management measures
that the chief executive considers may be necessary for
the prisoner; and

“(k) the likely effect of any determination on the prisoner’s

@ rehabilitation, including the prisoner’s access to special

treatment programmes; and
“(l) any other matters raised by the prisoner.

“G5C Prisoner may apply for determination as to sex

“(1) A prisoner may apply to the chief executive to be recognised,
for the purpose of regulation 65, as being of a different sex to
the sex recorded in the official records available to the depart-
ment,

PCO 17987 v 5.0; 29 November 2013: 09.37 am



Corrections Amendmeni Regulations
(No 2) 2013 ré

“(2) However, a prisoner may not make an application
clause (1) if the prisoner—

“(a) is serving a sentence of imprisonment
ual offence against a person of the prio,
sex; or

“(b) is remanded in custody charged

“(c) has served a sentence o

sex, and the sen
within the la

“65D Expiry of dege
“(1) A determinati

of ?
¢termination is made forms part.
Howeves, 1 termination was made as a result of a prisoner

lying wder regulation 65C to be recognised as being ofa
r?ﬁ sex to the sex recorded in the official records avail-
o the department, the determination cxpires immediately

: ’ ; N
@ “a) the prisoner requests to be recognised in accordance

with the sex recorded in the official records available

:; % to the department; or

“(b) the prisoner is charged with a scrious sexual offence

against a person of the same sex as the prisoner’s nom-
inated sex; or

' “(c) the chief executive determines, on reasonable grounds,
that 1 or more of the factors on which the determination
was based has changed to the extent that the prisoner
would be more appropriately recognised in accordance
with the sex recorded on the prisoner’s birth certificate.

PCO 17987 v 5.0: 29 November 2013: 09.37 am



Corrections Amendment Regulations

rs No 2) 2013
“65E Recognition of transgender prisoners placed in &

accommodation before 10 February 2014 5\1 @
“(1) ‘This regulation applies to a transgender prigonet ;

fore 10 February 2014, had completed g N :

surgery and been placed by the chief exz e

dation according with the prisoner’s
“(2) For the purpose of regulation 65,

lation applies must be treated

“(3) This regulation appliess

- ! egul{\h‘ 2 and cross-heading revoked
Revoke % tion 190 and the cross-heading above regulation
S
@ @ Clerk of the Executive Council.

: Explanatory note
@ This note is not part of the regulations, but is intended to indicate

their general effect.

These regulations, which come into force on 10 February 2014,
amend the Corrections Regulations 2005 (the principal regulations)
1o establish a process for determining whether individual prisoners

should be recognised as male or female for accommodation pur-
poses.

PCO 17987 v 5.0: 29 November-2013: 09,37 am



Corrections Amendment Regulations
{No 2) 2013 Explanatory note

The regulations provide for a prisoner to be accommodated i
ance with the sex recorded on the prisoner’s birth certiffc
ever, if the prisoner’s birth certificate records their s i
nate, or if the prisoner applies to the chief executj¥e
as a person of the opposite sex to the sex recor
tificate, the chief executive must determine the
accommaodation purposes.

Prisoners who are charged with, or arg

apply.
The regulations also rgva

tions, which requiregd-trangge
der reassignment surgery.t

4tion purposes as a person of the
hom the prisoner has been accom-

i tlie Lepislation Act 2012.
e Of notificalion i elle:
Ese 1 jons gre administered by the Department of Corrections.

PCO 17987 v 5.0; 29 Novemher 2013: 02,37 am



