Leigh Alderson

From: Tim Mitchell

Sent: Wednesday, December 22, 2010 9:25 AM

To: Sarah Owen; Paul W. Gregory

Subject: RE: Draft 2 of OlA Submission after discussions with Russell McV and PG's feedback
Hi Sarah,

| probably will not get a chance to review this today as | am in a meeting until 12.30 then out the door for the plane at
1.15. 1 was happy with the direction you were going in draft 1 so am relaxed about this.

I suggest that you sign it but make Adrian aware of what is going on and give him a chance to read it if he wants before it
heads out.

Cheers,
{

From: Sarah Owen

Sent: Tuesday, 21 December 2010 8:49 p.m.

To: Tim Mitchell; Paul W. Gregory

Subject: Draft 2 of OIA Submission after discussions with Russell McV and PG's feedback

Hi

Second draft (COPY is attached PLUS reference).

Can we please discuss tomorrow.

Who will sign this? PG — will you send a copy to Minister’s office and Chair — or just give them a note- don’t
know if they need to see the submission.

Cheers

Sarah
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Leigh Alderson

From: Paul W. Gregory

Sent: Tuesday, November 09, 2010 8:57 AM

To: Sarah Owen; Tim Mitchell

Subject: RE: Review of the Official Information Act - Submissions Close by 10 December

I think we should have a view on this. It is consistent with transparency and with not being a receiver of changes,
particularly as they apply to commercial confidence.

Comments in red.

From: Sarah Owen

Sent: Monday, 8 November 2010 12:37 p.m.

To: Paul W. Gregory; Tim Mitchell

Subject: FW: Review of the Official Information Act - Submissions Close by 10 December

K

Do you have any thoughts on whether the Guardians should make a submission on the following. My ‘top of
mind’ thoughts on the questions below are as follows in blue — on balance | think we should but focus only on
the questions relevant to us. Will also check what RmcV and CTSY are doing.

Kind regards

Sarah

From: Reuben van Werkum [mailto:Reuben.vanWerkum@russelimcveagh.com]
Sent: Monday, 4 October 2010 12:30 p.m.

To: Sarah Owen; Cristina Billett

Cc: Graeme Quigley; Adele Wilson; Darryl Hong

Subject: Review of the Official Information Act

Hi Sarah/Cristina

As you may already be aware, the Law Commission ("Commission") released an issues paper last week which reviews
the Official Information Act 1982 ("OIA™) and the official information provisions of the Local Government Official
Information and Meetings Act 1987 (“LGOIMA"). Overall the amendments drive towards increasing the availability of

ir mation held by public agencies.
We draw this to your attention as the proposed changes may affect the Guardians.

The issues paper generally concludes that the underlying principles of the OIA and the LGOIMA are sound and working
well. However, the Commission identified areas where the effectiveness of the legislation could be improved, including:

* Introducing a system of precedent that could be collated from all the case notes of the Ombudsmen to develop
practice guidelines for decision-making under the withholding grounds; Possibly helpfut Very helpful — the
Banking Ombudsman does this (and in fact includes case studies in an annual report, which is helpfut
and well read), but does so on an anonymous basis and that should also be the basis of OIA precedent
reporting — it is the process/issues raised not the identity of the parties which is the useful piece.

+ Changes to withholding grounds:

o the "good government" withholding grounds should be redrafted to clarify their expression; Not so
relevant to us,

o expanding the definition of "commercial" in the commercial withholding grounds. We note that the
Commission wishes to retain the current position whereby information subject to IP rights or confidentiality
agreements can be required to be released; Probably should focus on this aspect. Agree — we could

1
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perhaps make the point that in investment privacy and commercial confidence are often one and
the same, particularly in a small market.

o refusals to release information where the information requested "is or will soon be publicly available”
should be redrafted to apply only where the information is to be made publicly available within a very
short time; Possibly and if so, | think it should be within 20 working days — the same period within
which the information is supposed {o be supplied.

o new withholding grounds should be introduced to protect cultural matters and to protect information
supplied in the course of an investigation or inquiry where disclosure is likely to be prejudicial to the
conduct or outcome; Course of investigation or inquiry possible another avenue where that does
not amount to pending litigation which would already be excluded.

e The "public interest" test should be required to be applied in more situations, even if relying on withholding
grounds; Okay as is — not so relevant to our tests.

+ Clarifying the request sections in the Acts to improve the costs of handling and processing requests, including
stronger powers against vexatious or overly large requests; Possibly- consider further Potentially difficult — |
think OK (and certainly useful) if the Ombudsman can be the arbiter, and communicate with the requester
accordingly, in such instances. This has the additional merits of working in with the case notes
suggestion to establish precedent for ‘vexatious’ and ‘overly large’. (

+ Introducing an obligation to give prior notice fo affected third parties before a decision is made to release
information; Interesting one this- cur contracts would usually require us to do this- don’t think we need to
have an obligation on us to do so.

¢ Introducing "complexity of a request” as a ground for extending timeframes; Agree | imagine the Ombudsman
might have to take a view on what constitutes ‘complexity’ here. Similar to above, may have to be the
arbiter so that when advising a requester that we are extending the timeframe, the communication can
include some reference to having cleared it with the Ombudsman. Also consistent with precedent setting
as per the ‘vexatious’ section above.

s Introducing regulations that lay down clear principles for charging for the release of information; No strong view
on this- thoughts? | thought they'd recently done this. No strong view either.

s Introducing a ground of complaint to the Ombudsmen that an agency has not kept information in accordance with
the Public Records Act 2005. The Commission also suggests introducing a new ground of complaint for “improper
or untimely” transfers and extending the complaints processes to third parties who have been affected by a
release of information; Compliance with PRA should be dealt with under PRA | would have thought. Need
to think about this one more. (
¥

* Removing the "veto" power by Cabinet or local authorities to reverse the Ombudsman’s decision to require
information to be released; Constitutional issue — not sure we would give views No.

+ Improving proactive disclosure by introducing an "all reasonahle steps"” provision to make infermation publicly
available - af the risk/liability of the agency concerned. The Commission also suggests a requirement that
agencies publish on their website the types of information that they currently hold; Would rather that we
confinue to be transparent rather than we HAVE to be- unnecessary to do this as operational incentives
are there to be transparent to minimise time reacting to OlAs. Agree; scunds a bit like straying into SSC
territory to me. | think this is something we should spend some time on in our submission.

s Introducing and clarifying functions under the Acts (i.e. promotion and education), including the possibility of
introducing an Information Commission. Not sure.

The full paper is available at:

http://www.lawcom.govt.nz/UploadFiles/Publications/Publication 159 473 The%20Public's%20Right%20T0%20Know%?2
O(NZLC%20IP 18,%202010).pdf

We note that submissions are due by Friday 10 December 2010.




If you would like more information on the issues paper, or for us to prepare a submission cn your behalf, please let us
know.

Kind regards
Reuben

Reuben van Werkum
GRADUATE

Russell McVeagh, Vero Centre, 48 Shortland Street, PO Box B, Auckland 1140, New Zealand
DIRECT PHONE 64 9 367 8409 | DIRECT FAX 64 9 367 8596

reuben.van.werkum@russellmcveagh.com | www.russellmeveagh.com

Russell McVeagh
OFFICIAL LAW FIRM OF RUGBY WORLD CUP 2011

This emalil contains confidential information and may be legally privileged. If you have received it in error, you may not read, use, copy or disclose
this email or ils attachmenls. In that case, please let us know immediately by reply email and then delete this email from your system. While we use
standard virus checking software, we accept no responsibility for viruses or anything similar in this email or any allachment after it leaves our information
systems. If you are interested in establishing more secure communication belween us, please contact our systems administrator by email at
mail.admin@russellmcveagh.com

I~'{, .36 think of the environment before printing this email







Law Commission’s The Public’s Right to Know

+The Guardians and the New Zealand Superannuation Fund

1.

1.1

2.1

2.2

2.3

24

2.5

2.6

The Guardians and the New Zealand Superannuation Fund

This submission is made by Guardians of New Zealand Superannuation
(Guardians). The Guardians is an autonomous crown entity that was
established in 2002 to manage and administer the New Zealand
Superannuation Fund {the Fund). The Fund is not a legal entity but a pool of
Crown assets. Fund size as at 31 October 2010 is NZD17.66 billion

Commercial nature of our business

The Guardians is under a statutory duty to invest the investment funds under
their management on a prudent, commercial basis and to manage and
administer those funds in a manner consistent with:

Best-practice portfolio management.

¢ Maximising return without undue risk.
Avoiding prejudice to New Zealand's reputation as a responsible member
of the world community.

The Guardians undertake a range of investment activities that it believes will
add value over and above the returns generated by passive investments in the
asset classes contained within the reference portfolio. This includes three
broad areas of added-value activity.

Firstly, capturing active returns through investing in private markets and/or
selecting and investing through active managers. For instance investment
strategies in:

* Infrastructure ( e.g. purchase with Infratil of Shell downstream assets) .
Timber (eg. Ownership of Kaingaroa Forest in partnership with Harvard
Endowment Fund)

e Private Equity and Property (investment in multiple private equity and
private equity real estate partnerships and other collective investment
vehicles)

¢ Rural land

* New Zealand direct

Secondly, strategic tilting or ‘swimming against the tide. Thirdly, portfolio
completion (closely managing fees and costs).

Like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers which
includes terms that are commercially sensitive for the third party and/or for us.
In addition, from time to time we hold market sensitive information (ie inside
information) and have procedures in place to manage the risk under insider
trading laws.

More information about how we invest the Fund can be found in our annual
report (Copy enclosed), Statement of Intent and www.nzsuperfund.co.nz.
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3.

3.1

4.1

4.2

4.3

5.1

6.

6.1

The Guardians’ Approach to Transparency

We have included in our Annual Report (pages 34/35) a description of our
approach to transparency. This includes a description of the material we
proactively release as well as our performance in transparency surveys by
third parties. The San Fransisco-based Sovereign Wealth Fund Institute
publishes the Linaburg-Maudell Transparency Index and the Guardians has
rated 10/10 since inception of the index. We also include reference to the
survey published by the Washington-based Carnegie Endowment for World
Peace where the Guardians were rated a clear first among the 26 sovereign
wealth funds which were signatories to the Santiago Principles.

The Guardians’ History of Official Information Act Requests

As a relatively young organisation we have had limited experience with the
application of the Act. The most focus has been on our decisions in relation
to responsible investment issues such as investment in companies involved in
the nuclear weapons industries.

[Discuss what data we had had on — how many we have had/how many have
gone to the Ombudsman eic. ]

The area where we have had little experience to date but consider will be the
most difficult for us is where we are asked for information relating to specific
investments or proposed investments, investment managers or the investment
activities and terms such as fees of those managers

We think that such requests are likely to increase as the Fund grows in size
and becomes better known through its activities in New Zealand and offshore.
Anecdotally ({through conversations with peer funds and general searches), we
think that freedom of information legislation is used by people who are more
interested in gaining insights for commercial reasons then to scrutinize the
machinery of government.

Response to the Law Commission’s Issues Paper
We have set out the questions in the Issues in the attached appendix and

outline our thoughts in respect of those questions where we consider we can
provide most perspective.

Questions and Contacts

Please contact us should you require any elaboration on any of the responses
or comments made in our lefter to you.

Yours faithfully

[Adrian/Tim/Sarah?]

2 198506




ISSUES PAPER - QUESTIONS

2. Scope of the Acts
Q1 Do you agree that the Schedules ‘to each Act (OlA and the LGOIMA) should IISf

every agency that they cover’-’

No specific comment at this tlme.

Q2 Do you agree that the schedules to the ‘OIA and LGOIMA should be examined to
etlmlnate anomalles and ensure that all relevant bodies are included? '

No specific comment at this time.

Q3 Do you agree that SOEs and other crown entity companies should remain within the
scope of the OIA?

No specific comment at this time.

Q4 Do you agree that councll controlled organlsatlons should remaln within the scope of
the LGOIMA? ’

No specific comment at this time.

‘Q5 Do you agree that the Parliamentary Counsel Office should be brought within the
scope of the OlA? SR

No specific comment at this time.

§ZQ6 ‘Do you agree that the OIA should specify what information relating to the operation
. ofthe Courts is covered by the Act? o

No specific comment at this time.

‘Q7 Should any further categories of information be expressly excluded from the OIA and
the LGOIMA? ' '

Piease note our comments under the heading “Protecting Commercial Interests”
reference Chapter 5.
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3. Decision-making

Q8 Do you agree that the OIA and the LGOIMA should continue to be basad on a case-

by-case model?

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

Q9 Do you agree that more clarity and more certainty about the official-information
: withholding grounds can be gained through enhanced guidance rather tﬁa_n through
prescriptive rules, redrafting the 'grt_JUnds or prescribing what information should be

released in regulations?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

Q10 Do you agree there should be a compilation, analysis of, and commentary on, the
case notes of the Ombudsmen? '

Yes. See above

‘Q11 Do you agree there should be greater access to, and reliance on, the casenotes as

' precedents?

Yes. See above. However, [To discuss RmcV — what if the Ombudsman has
got it wrong — what grounds for change?]

iQ12 Do you agree there should be a”re'fqrmulation of the guidelines with greater use of
case examples?

Yes

Q13 Do you agree there should be a dedicated and accessible official information

website?

Yes

4. Protecting good government

‘Q14 Do you agree that the *good government” withholding grounds should be redrafted?

Wérhave no comment on section 9(2)(f)(Constitutional Conventions).

We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real. In our view, while the
use of the ground in 2(g)(free and frank/protection} is likely to arise infrequently,
it is an important protection. For ease of reference we record the section 2(g):
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o @) maintain the effective conduct of public affairs through—
= (i) the free and frank expression of opinions by or between or to Ministers of the Crown

or members of an organisation or officers and employees of any department or
organisation in the course of their duty; or

= {ii) the protection of such Ministers, members of organisations, officers, and employees
from improper pressure or harassment; or

We do not understand the following statement by the Law Commission:

“However, given that all these bodies have relationships with Ministers we are
currently not included to make a change, but ..."

Our understanding of this provision is that the expression of opinions may be
between members/employees of an organization and need not be with the
Minister [Discuss Russell McVeagh].

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpful®>. However, the commentary by the
Ombudsman suggests that the hurdle for reliance on this ground, especially
when coupled with the public interest test is too high. [Flesh out.]

Q15 What are your views on the proposed reformulated provisions relating to the "good

government” grounds?

We agree that the grounds should cover both ‘opinions’ and 'the provision of
advice'. We are not clear why the proposed (v) is limited to Ministers.[Discuss lin
light of point above- Russell McVeagh.]

5. Protecting commercial interests

Q16 Do you think the commercial withholding ground should continue to be confined to

situations where the purpose is to make a profit?

For ease of reference we record the section:

(b} protect information where the making available of the information—
o {i) would disclose a trade secret; or
le} (i) would be likely unreasonably to prejudice the commercial position of the person who

supplied or who is the subject of the information; or

We think that the approach taken by the Ombudsman is more restrictive than
what is contemplated by the wording of the Act itself. In particular, a person who
is in a "commercial position” may or may not be in the business of making a
profit. In addition, in theory a persen could be in a commercial position but
choose not to utilise that commercial position. However, such a person would
wish to preserve that position to ensure it was available for use in the future.

Q171f you favour a broader interpretation, should there be a statutory amendment to
' clarify when the commercial withholding ground applies? :

! Law Commission’s Issues paper, Paragraph 4.39.
2 |bid Paragraph 4.29
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We note that the Issues Paper does not focus on the word “unreasonably” and
the meaning of that. Is it necessary to have such a high threshold in the test —
particularly where there is the overriding public interest assessment?

Q18 Do yqu___think the trade secrets and confidentiality withholding grounds should be
amended for clarification?

We note that the Issues Paper does not focus on the word “unreasonably” and
the meaning of that. Is it necessary to have such a high threshold in the test —
particularly where there is the overriding public interest assessment?

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set ouf below:

{ba} protect information which is subject to an obligation of confidence or which any person has been
or could be compelled to provide under the authority of any enactment, where the making available of the

information—

(i} would be likely to prejudice the supply of similar information, or information from the same source, and it
is in the public interest that such information should continue to be supplied; or

(ii) would be likely otherwise to damage the public interest; or

Obligations of confidentiality are expressly provided for in many types of third
parties with whom we engage and in a number of transactions. For instance:

¢ Investment management agreements.
Limited partnership agreements in the context of private equity or real
estate funds.

* Negotiations and due diligence in the context of potential acquisitions of
businesses or shares.

¢ The provision of information by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

* |SDAs and related documentation with counterparties.

* Custody and collateral management.

» Supply contracts such as advisers, IT services, proxy voting services,
leases for office space etc.

It is critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive,

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a number of investors that seek access to these third parties.
While we may invest invest considerable sums of money by New Zealand
standards, the amount we trust to any one firm can often be a small fraction of
the total. That amount, too, is often but a small fraction of the total sums
invested, or advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information legislation and its application in

6 198506




the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds that we have identified as ‘peer funds’ and set out below
their approach to this issue.

Peer Fund Position under Freedom of Information Laws

Future Fund Excluded under schedule 2 of the Freedom of Information
Act for Future Fund Board documents in respect of
acquiring, realising or managing investment of the Future
Fund Board. [Russell McVeagh to reference]

Canadian Pension Plan The head of the Canada Pension Plan Investment Board
Invesiment Board shall refuse to disclose a record requested under this Act
that contains advice or information relating to investment that
the Board has obtained in confidence from a third party if the
Board has consistently treated the advice or information as
confidential.?

OMERS Ontario Municipal OMERS was subject to the Ontario Freedom of Information
Employees Retirement System and Protection of Privacy Act from 1987 until July 1, 2010. It
is no longer subject to the Act as a result of an amendment
1o the regulations that took effect on July 1.

OTPP Ontario Teachers [Ontario Freedom of Information and Protection of Privacy
Pension Pian Act does not apply] Check

CALPERS California Public Records Act Check

QIC Queensland Investiment Investment activities excluded- check

Corporation

§Q19 Do you agree that the official information legislation should continue to apply to
- information in which intellectual property is hetd by a third party?

No specific comment at this time.

;Q20_Do you have any comment on the application of the OIA to research work,

paiticularly that commissioned by third paities?

No specific comment at this time.

Q21Do you think the public interest factors relevant to disclosure of commercial
' information should be included in guidelines or in the legislation? '

We consider that relevant to the public interest factors is the purpose and the
activities of the organisation. It is difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisation at the heart of the request and the activities associated with that
purpose.

We agree that these factors are better left to guidelines, case notes and
discussion.

Q22 Do you experience any other problems with the commercial withholding grounds?

3 Access to Information Act 20086, ¢. 9, s. 148.
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To date we have had few requests where we have had to consider the
application of these grounds, particular in the context of specific investments or
investment managers. We think that such requests are likely to increase as the
Fund grows in size and becomes better known through its activities in New
Zealand and offshore. Anecdotally (through conversations with peer funds and
general searches), we think that freedom of information legislation is used by
people who are more interested in gaining insights for commercial reasons then
to scrutinize the machinery of government. Should that occur and we are unable
to withhold this information, we consider this will severely curtail our access to
investment opportunities. However, this is yet to be tested.

[Consider improper gain or advantage section 9(2)(k).]

6. Protecting privacy

2023 Which option do you support for improving the privacy withholding ground:

Optlon1 guidance only, or;

Option 2 — an "unreasonable dlsclosure of mformatlon amendment while
retaining the pL_lb_llc interest balancing test, or; S

OptiOn 3 — an amendment to align with principle 11 -of the Privacy Act 1993
:whlle retamlng the public interest test, or;

Optlon 4 —any other solutlons?

No specific comment at this time.

Q24 Do you think there should be amendments to the Acts in relation to the privacy
- interests of: '
 (a)  deceased persons?
(b) | children?

No specific comment at this time.

f025 Do you have any views on pUb|IC sector agenc;es using the OIA to gather
mformat[on about individuals? ------

No specific comment at this time.

7. Other withholding grounds

502_6 Do you agree that no withholding grounds shotld be moved between the conclusive
and non-conclusive withholding provisions in either the OIA or LGOIMA?
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No specific comment at this time.

Q27 Do you think there should be new withholding grounds fo cover:

(a) harassment;
(b)  the protection of culturat values;
{c) | anything else?

No specific comment at this time.

1028 Do you agree that the "will soon be publicly available” ground should be amended

as proposed?

No specific comment at this time.

Q29 Do you agree that there should be a new non-conclusive withholding ground for

information supplied in the course of an investigation?

No specific comment at this time.

‘Q30 Do you have any comments on, or suggestions about, the “maintenance of law”

conclusive withholding ground?

No specific comment at this time.

8. The Public Interest Test
:Q31 Do you agree that the Acts should not include a codified list of public interest

factors? If you disagree, what public interest factors do you suggest should be
included? '
No specific comment at this time.
§Q32 Cain you suggest any statutory amendment which would clarify what “public interest”
~ Means and how it should be applied?

No specific comment at this time.

‘Q33 Do you think the public interest test should be contained in a distinct and separate
. provision? ' '

No specific comment at this time.

Q34 Do you think the Acts should include a requirement for agencies to confirm they have
considered the public interest when withholding information and also indicate what

public interest grounds they considered?
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No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussion on the application of the current
law,

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman review or subsequent information requests. Reviews and
follow up requests are a significant disincentive for agency as they are time
consuming and cause reputation damage.

9. Requests — Some problems

:Q35 Do you agree- that the phrase “due partlculanty should be redrafted |n more detail to
- makeit clearer? _

Yes. We think your suggested wording: “The request must be clear, and should refer as
precisely as possible to the information that is required.” i clearer for the requester which will
assist the agency. We note also that additional help should be given, particularty
to smaller agencies with fewer resources that a discussion with the requester as

to what he or she is looking for is allowed and indeed desirable to save time for
both the requester and the agency.

Q36 Do you agree that agencies should be requnred to consult with requesters in.the’
, case of requests for large amounts of mformatlon? _ :
No Th|s should not be made a reqwrement There is mcentlve for the agency to
do this now as outlined above. We think adding additional requirements on the

agency is likely to be less effective than ensuring that agencies understand the
benefits of consultation with the requester.

10. Processing requests

Q37 Do you agree the Acts should clarify that the 20 working day limit for requests:
delayed by lack of parttculanty should start when the request has been accepted? _

Yes.
Q38 Do you agree that substanttal time spent in rewew" and "assessment" of material

-f -should be taken into account in assessing whether materlal can be released ‘and
that the Acts shou[d be amended to make that clear‘? E

Q39 Do you agree that “substantial”- should be denned W|th reference to the size and:
resources of the agency con5|der|ng the request? '

Yes.
040 Do you have any other ideas about réasonable ways to deal: \mth requests that

require a substantlal amount of tame to process‘?

No.

Q41 Do you agree it should be clarified that the past conduct of a requester can be taken
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into account'in‘assessing'whether a request:is vexatious?

Yes.

Q42 Do*yo’u' agree that the term “vexatious” needs to be defined in the Acts to include
' the etement of bad faith?

[Dlscuss The inclusion of bad faith seems to be a higher threshold than
vexatious. Note also that neither vexatious nor bad faith deals with misuse of
the regime for commercial purpose. See however]

Q43 Do you agree that an agency should be able to decline a request for information if
: the same or substantially the same lnformatlon has been prov;ded or. refused to that

requester in the past?

Yes.

Q44 Do you think that provision should be made for an agency to declare a requester
' vexatlous ? If so, hcw should such a system operate‘? _ '

[Yes D|scuss see page 109 of issues paper].

Q45 Do you agree that, as at present requesters should not be required to state the
purpose for whlch they are requestrng official information nor to pro\nde their real

name?

Yes. {Discuss — to difficult to police]

5046 Do you agree the Acts should state that requests can be m oral or in writing, and
 thatthe requests do not need to refer to the relevant offrcral lnformatrcn legislation?
No specific comment at this time.
Q47 Do you agree that more accessible guidance should be available for requesters?.
Yes.
§Q48 Do you agree the 20 worklng day time limit should he retalned ‘for making a
~ decision? '
Yes.
Q49 Do you agree that there should be express provision that the information must be
7 released as soon as reasonably practlcabte after a decision to retease is made? '

No specuflc comment at this time.

Q50 Do you agree that as at present there should be no statutory reqwrement to
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. acknowledge receipt of an official information request but this should be encouraged
as best practice? '
Yes.
Q51 Do you agree that ‘complexity of the material being sought’ should be a ground for
. .extending the response time limit? '
Yes.
Q52 Do you agree there is no need for an express power to extend the response time

 fimit by agreement?

Yes.

Q53 Do you agree the maximum extension time should continue to be flexible without a

~ specific time limit set out in statute?

Yes.

Q54 Do you agree that handling urgent requests should continue to be dealt with by
Ombudsmen guidelines and there is no need for further statutory provision?

Yes.
Q55 Do you agree there should be clearer guidelines about consuitation with ministerial

offices?

Yes.
Q56 Do you agree there should not be any mandatory requirement to consult with third

parties?

No.
Q57 Do you agree there should be a requirement to give prior notice of release where

there are significant third party interests at stake? = -

NofYes[Discuss]. Most agencies will either be required to do this under the
contracts they have with third parties or will recognise that it is prudent to
advise third parties of matter. Is it really necessary to legislate this
requirement? In addition, the best judge of where it is important to notify third
parties is the agency concerned as it is the agency which has the
reputation/judicial review, legal and commercial risks if it gets it wrong).

[It is possible that third parties with significant interests may gain some
comfort during dealings with us that we would have statutory obligations to

notify.]

However, if it was considered that notice should be legislated, then we

consider that the formulation recommended [*notice would be required to third pariies
where there Is good reason for withholding information, but the agency considers this to be outweighed by

public interest factors.”] i appropriate.
Q58 How long do you think the notice to third parties should be?

A five day working period would seem reasonable.
Q59 Do you agree there should be provision in the legislation to allow for:pahial
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transfers?”

Yes.

Q60 Do you agree- there is no need for further statutory provision about transfer to

Ministers?

No specific comment at this time.

Q61 Do you have any other comment about the transfer of requests to ministers?

No specific comment at this time.

062 Do you think that whether information is released in efectronic form should continue

to depend on the preference of the requester‘? ,

Yes. Discuss

Q63 Do you think the Acts should make speclflc prowsron for metadata mformatlon in
backup systems and mformatlon |nacce55|ble without spemahst expertlse? o

It may be better that this is addressed by amending section 18(f} (that the
information requesled cannot be made available without substaniial coliation or researchi).

Q64 Should hard copy costs ever be recoverable if requesters select hard copy over-

' electronlc supply of the information?

No specific comment at this time.

065 Do you think that the official information legislation needs to make any further'

5 f; prowsmn for agencies to place conditions on the re-use of mformatlon or are theé
current prowsmns sufﬂment? o _ - S
We thlnk that practlcally |t would be dlfflcult and expenswe to enforce any
condition on use of released material by the recipient. Expressly providing for
the ability to impose conditions in the Act would do little to alter this unless

this was coupled with enforceability provisions which would seem inconsistent
with the thrust of the Act.

Q66 Do you agree. there should be regulations laying down a clear charging frameworkj
' for both the OIA and the LGOIMA? R

No specmc comment at this time.

Q67 Do you have any comment as to what the framework should be and who should be

responS|bIe for recommendlng 1t‘?

No specific comment at this tlme
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Q68 Do you agree that the charging regime should also apply to political party requests;
for OfflCIal information? 3

No specific comment at this time.

11. Complaints and Remedies

Q69 Do you agree that both the OIA and LGOIMA should set out the full procedures
 followed _by'the Ombudsmen in reviewing complaints?

Yes.

Q70 Do you think the Acts provide sufficiently at p_res_ent for failure by agencies to
: respond appropriately to urgent requests?

Yes,

§'Q71 Do you agree with the existing situation where -a person affected by the release of
their information under the OIA or the LGOIMA cannot complain to the Ombudsman?

As discussed above, we consider there is real risk to us reverse freedom of
information complaints. Additionally, should third parties form the view that
we were unable to withhold information that they regard as commercially
sensitive, this would have a significant impact on our ability to discharge our
statutory investment obligations. [We do not think that an additional avenue
for complaint would make a significant difference[Provide comfort??Discuss.]

Q72 Do you agree there should be grounds to complain to the Ombudsmen if sufficient
. notice of release is not given to thi_rd parties when their interests are at stake?

[See question on notice of release above- if included then makes sense to
include ability to complain]

§Q73 Do you agree that a transfer complamt ground should be added to-the OlA and the
' LGOIMA? |

No specific comment at this time.

§Q74 Do you think there should be any changes to the processes the Ombudsmen 5

follows in investigating complaints? .

No specific comment at this time.

Q75 Do you agree that the Ombudsmen should be given a final power of decision when
: determining an official information request? ' '

[Discuss Russell McVeagh- still have judicial review — what does this mean
for our contracts where we must withhold unless required by law to disclose
etc — better to have a determination.

14 198506




15

076 Do you agree that the veto power exercisable by Order in Councﬂ through the
Cabinet in the OIA should be removed? '

[Perhaps- political veto/iegal- status - discuss].

.Q77 Do you agree that the vetoc power exercisable by a Iocal authonty in the LGOIMA
should be removed? '

No specific comment at this time.
Q781f you believe the veto power should be retained for the OIA and LGOIMA, do you

have any comment or suggestions about its operation?

No specific comment at this time.

Q79 Do you agree that judicial review is an appropriate safeguard in relation to the
- Ombudsmen's recommendations and there is no need to introduce a statutory right

- of appeal to the Court?

[Discuss Russell McVeagh- probably yes leave at the O level]

Q80 Do you agree that the public duty to comply with.an Ombudsman’s decision should
be enforceable by the Solicitor -General?

Yes.

Q@81 Do you agree that the complaints process for Part 3 and 4 official information should
be aligned with the complaints process under Part 2? ' :

No specific comment at this time.

Q82 Do you agree that, rather than financial or penal sanctions, the Ombudsmen should
" have express statutory power to publicly draw attention to the cOnduct_pf ar_l_;a_ge'n'ey?‘

[Yes]

Q83 Should there be any further enforcement powers, such as exist in the United

Kingdom?
[No]

Proactive Disclosure
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084 Do you agree that the OIA should require each agency to publlsh on tts website the
mformatton current[y specified | in. ‘section 20 of the OIA? T

Yes We do note the sort of mformatlon does not seem parttcularly
relevant to an organisation like ours and could be enhanced.]

085 Do you think there should be any further mandatory categories of information
subjectto a proactlve disclostre reqmrement in the OIA or LGOIMA? '

No. We consider that mandatory dlsclosure is better dealt with by the
legislation governing the entity. For instance the publishing of an annual
report (including reference to investment managers used) and statement of
intent as per the Crown Entities Act and the governing legislation specific to
the Guardians and the Fund.

Oversight and other functions

Q86 Do you agree that the OIA and ‘LGOIMA- should reqmre agenmes to take all
reasonably practlcabte steps to proactlvely release official mformatlon?

No. Agencres should be encouraged to be transparent and those who seek to
reduce time spent on reactively communicating through Official Information
Act requests will proactively release relevant information without being
‘required’ to.
087 Should such a requirement apply to all central and local agencies covered by the Ol
|eg|s|at:on? : B B
We thlnk there is a d|st|nct|on between crown entities thCh are largely

commercial in operation and public decision or policy making bodies. Such
mandatory disclosure may be more relevant to the latter.

Q88 What. contingent provision should the legistation make in case the “reasonably
; practlcable steps provision proves madequate'? For “example, should there - ‘be a
statutory review or regulatton maklng powers retatlng to proactlve release - of

lnformatlon’?

No specn‘lc comment at thls time.
Q89 Do you think agencies should be required to have explicit pubtrcatton schemes for

the mformatlon they hold, as in other Jurlsdlctrons’?

No Partlcularly not in respect of agencies such as the Guardlans
Q90 Do you agree that disclosure logs should not be mandatory? .

Yes.
Q91 Do you agree that sectton 48 of the OIA and sectlon 41 of the LGOIMA . whlch

protect agenc:les from court proceedlngs should not apply to proactlve release?
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If proactive release is mandated then the agency should be afforded
protection for that release (and this would extend to those using the
information). If the release is voluntary then the agency should not have
protection from court proceedings. [Russell McVeagh discussion — does
section 48 give us cross border protection in relation to disclosure in respect
of say our overseas in NZ funds.]

092 Do you agree that the OIA and the LGOIMA should expressly include a function of
. providing advice and guidance to agenc;es and. requesters'? .

Yes if NZ Inc can afford it.
Q93 Do you agree that the OIA and the LGOIMA should include a function of promoting

awareness and understandlng and encouraging: educatlon and tralmng?

Yes if NZ Inc can afford if.
Q94 Do you agree that an oversight agency should be required to monitor the operation

~of the OIA and LGOIMA, collect statistics on use, and report flndlngs to Parliament
5 annually?
Yes if NZ Inc can afford it.
095 Do you agree that agencies should be required to submit statistics relating to official
information requests to the oversight body so as to facmtate thls monltonng functlon’?

Yes (could just do an OIA request for this tho)
;_QQB Do you agree that an explicit audit function does not need to be included in the OIA

or the LGOIMA? |
Yes.
097 Do you agree that the OIA and the LGOIMA should expressly enact an oversight
. function which includes momtonng the operation of the Acts ‘a pollcy function, a

--review function, and a promotion function?

Yes if NZ Inc ¢can afford it.
Q98 Do you agree that the Ombudsmen should continue to receive and mvestlgate

~~ complaints under the OIA and the LGOIMA‘?
Yes.
Q99 Do you agree that the Ombudsmen should be responsible for the provision of
: gwdance and adv:ce’? R
Yes.
100 What agency should be responsible for promoting awarenessand understanding:
of the OlA and LGOIMA and arranging for programmes of educatlon and- tralnlng for;
agenmes subject to the Acts? o "

[Ombudsman‘?]
;;Q101 What agency Sh0uld_be responsible for administrative oversight of the OlA and the

LGOIMA? What's’hemd be _iﬁe_fuded in the oversight functions?
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No specific comment at this time.
0102 Do you think an Information Commlssmner Office shoutd be estabttshed m New

Zealand? If so, what should its functlons be’?

No specific comment at this trme No- unnecessary cost.
Q103 If you think an Information Commrssmner Office should be establrshed should it

be standalone or be part of another agency‘?

No specific comment at thrs trme

Local Government Official Information and Meetings Act 1987
Q104 Do you agree that the LGOIMA should be aligned with OIA in terms of who can
make requests and the purpose of the legislation? . '

No specific comment at this time.

EQ'IOS Is the drfference between the OIA and LGOIMA about the status of: mformatron
held by contractors justrfred? Which version is to be preferred? :

[Access to mformatlon —dlscuss- possible to have a contractor wrth
information you don't have access to — who is a contractor?].

Other Issues

Q106 Do you agree that the official information iegislation should be redrafted and re-

- enacted

No specnflc comment at this time.
Q107 ‘Do you agree thatthe OIA and the LGOIMA should remain as separate Acts? -
No specific comment at this time.
Q108 Do you ‘have any comment on the interaction - between the PRA and the OI
_ leglslatlon? Are any statutory amendments reqwred |n your vrew’?
The PRA has brought greater focus on the retention of all records,

including emails. The sheer quantity of information that is possibly relevant to
a request is huge. [Discuss- consultation with person the answer].
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23 December 2010

Official Information Legislation Review
Law Commission

PO Box 2590

WELLINGTON 6140

Ernail:officialinfo@lawcom.govt.nz

1.

1.1

1.2

2.1

3.2

The Public’s Right to Know

We refer to the Law Commission’s Issues Paper 19, September 2010, ‘The Public's
Right to Know.

We provide information about us and the key issues for us in the lssues Paper below.
in addition, we have set out the questions in the Issues Paper in the attached
appendix and outline our thoughts in respect of those questions where we consider
we can provide most perspective.

The Guardians and the New Zealand Superannuation Fund

This submission is made by the Guardians of New Zealand Superannuation
("Guardians"). The Guardians is an autonomous crown entity that was established in
2002 to manage and administer the New Zealand Superannuation Fund (the "Fund").
The Fund is not a legal entity but a pool of Crown assets. The Fund size as at 31
October 2010 is NZD17.66 billion.

Commercial nature of our business

The Guardians is under a statutory duty to invest the investment funds under their
management on a prudent, commercial basis and to manage and administer those
funds in a manner consistent with:

Best-practice portfolio management.
Maximising return without undue risk.

» Avoiding prejudice to New Zealand’s reputation as a responsible member of the
world community.

The Guardians undertake a range of investment activities that it believes will add
value over and above the returns generated by passive investments in the asset
classes contained within the reference portfolio. This includes three broad areas of
value-adding activity.
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3.3

3.4

3.5

3.6

4.1

4.2

5.1

5.2

The first category of value-adding activity is capturing active returns through investing
in private markets and/or selecting and investing through active managers. For
instance investment strategies in:

» Infrastructure (e.g. purchase with Infratil of Shell downstream assets).

¢ Timber (e.g. Ownership of Kaingaroa Forest in partnership with Harvard
Endowment Fund).

+ Private Equity and Property (investment in multiple private equity and private
equity real estate partnerships and other collective investment vehicles).

e Rural land.

+ New Zealand direct.

The second is strategic tilting or 'swimming against the tide'. The third category is
portfolio completion (closely managing fees and costs).

Like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers. The
agreements governing these relationships include terms that are commercially
sensitive for the third party and/or for us. In addition, from time to time we hold market
sensitive information (i.e. inside information) and have procedures in place to manage
the risk under insider trading laws.

More information about how we invest the Fund can be found in our annual report,
Statement of Intent and additional information on our website
(www.nzsuperfund.co.nz.).

Protection against certain actions potentially unavailable

As discussed below (Section 5), we consider there is risk to us of reverse freedom of
information complaints in the context of our commercial activities.

The protections in the Act (section 48) may not be available to us. In particular, we
make off-shore investments on a regular basis in accordance with agreements that
are subject to foreign laws. Any bar on proceedings in the Act will not necessarily
effectively protect the Guardians from suit because a New Zealand statute cannot
directly speak to the Courts of another jurisdiction. That is, a New Zealand statute
cannot direct a foreign court to excuse a breach of that country's own taws. Whilst
defences under private international law may be available in certain cases, this
highlights the need for the commercial prejudice and subject to confidence grounds to
be adequately robust and flexible enough to protect agencies like the Guardians. In
addition, consistent and principled decisions by the Ombudsman assist in providing
greater commercial certainty.

The Guardians’ Approach to Transparency

We have included in our Annual Report (pages 34-35) a description of our approach
to transparency.

The Annual Report section we have referred to also describes the broad range of the

material we proactively release as well as our performance in transparency surveys
by third parties. The San Fransisco-based Sovereign Wealth Fund Institute publishes
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6.1

6.2

6.3

6.4

7.1

the Linaburg-Maudell Transparency Index and the Guardians has rated 10/10 since
inception of the index. We also include reference to the survey published by the
Washington-based Carnegie Endowment for World Peace where the Guardians were
rated a clear first among the 26 sovereign wealth funds which were signatories to the
Santiago Principles.

The Guardians’ History of Official Information Act Requests

As a relatively young organisation we have had limited experience with the application
of the Act. Requesters have tended to focus on our decisions in relation to
responsible investment issues such as investment in companies involved in the
nuclear weapons industries. We have also received a number of requests relating to
our approach to investing in New Zealand.

We have received approximately 30 requests. We have provided the information as
soon as reasonably practicable and have never exceeded the 20 working-day limit.
Our decisions to withhold have been referred to the Ombudsman on several
occasions and were queried by the Ombudsman on two occasions. In keeping with
what we have said about being a relatively young organisation, the appeals to the
Ombudsman were for older requests and, as we have become more familiar with the
process, our response times have sharply declined. We believe we have a
constructive relationship with the Ombudsman.

Queries where we have had least experience to date but which we consider will be
the most difficult for us, are where we are asked for information relating to specific
investments or proposed investments, investment managers or the investment
activities and terms such as fees of those managers.

We think that such requests are likely to increase as the Fund grows in size and
becomes better known through its activities in New Zealand and offshore.
Anecdotally (through conversations with peer funds and general searches), we
understand that freedom of information legislation can be used by people who are
more interested in gaining insights for commercial reasons rather than to scrutinise
the machinery of government.

Questions and Contacts

Please contact us should you require any elaboration on any of the responses or
comments made in our [etter to you.

Yours faithfully

Sarah Owen
General Counsel
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ISSUES PAPER - QUESTIONS
2. Scope of the Acts

‘1 Do you agree that the Schedules to each Act (OIA and the LGOIMA) should iist

every agency that they cover?

No specific comment at this time.

Q2 Do you agree that the schedules to the OIA and LGOIMA should be examined to
eliminate anomalies and ensure that all relevant bodies are included?

No specific comment at this time.

‘@3 Do you agree that SOEs and other crown entity companies should remain within the
scope of the OIA?

No specific comment at this time.

Q4 Do you agree that council controlled organisations should remain within the scope of
the LGOIMA?

No specific comment at this time.

Q5 Do you agree that the Parliamentary Counsel Office should be brought within the
scope of the OIA? '

No specific comment at this time.

Q6 Do you agree that the OIA should specify what information relating to the operation
of the Courts is covered by the Act? ' '

No specific comment at this time.

Q7 Should any further categories of information be expressly excluded from the OIA and
the LGOIMA? | '

Please note our comments under the heading “Protecting Commercial Interests”
(Chapter 5).




3. Decision-making

by-case model?

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

Q9 Do you ag;ree that more clarity and more certainty about the official information
withholding grounds can be gained through enhanced guidance rather than through
prescriptive rules, redrafting the grounds or prescribing what information should be

released in regulations?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

‘Q10 Do you agree there should be a compitation, analysis of, and commentary on, the

case notes of the Ombudsmen?

Yes. See above.

Q11 Do you agree there should be greater access to, and reliance on, the casenotes as

precedents?

Yes. See above.

'Q12 Do you agree there should be ‘a reformulation of the guidelines with greater use of

case examples?

Yes.

Q13 Do you agree there should be a dedicated and accessible official information

website?

Yes.

4. Protecting good government

Q14 Do you agree that the "good government” withholding grounds should be redrafted?
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We have no comment on section 9(2)(f}(Constitutional Conventions).

We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real. In our view, while the
use of the ground in (9)2(g) ("free and frank" expression) is likely to arise
infreguently, it is an important protection. For ease of reference we record the
section (9)2(g):

g) maintain the effective conduct of public affairs through—
® (i} the free and frank expression of opinions by or between or to Ministers of the Crown
or members of an organisation or officers and employees of any depariment or
erganisation in the course of their duly; or
® (i) the protection of such Ministers, members of organisalions, officers, and emplovees
from improper pressure or harassment; or

We do not understand the following statement by the Law Commission:

"However, given that all these bodies have relationships with Ministers we are
currently not inclined to make a change, but ...”"

Our understanding of this provision is that it applies to the expression of opinions
between members/employees of an organisation in the course of their duty and
need not be with the Minister. We would be concerned if it was the Law
Commission's view that this ground should only apply to communications by or
between or to Ministers of the Crown.

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpful.* However, the hurdle for reliance on this
ground set out in the commentary by the Ombudsman is too high {(especially
when coupled with the public interest test).

For example, in order for the Guardians to be successful it is important that a
range of investment ideas, including those at the untested or more extreme end
of the spectrum, are able to be tabled and debated without fear of individuals
who promote those ideas being ridiculed or exposed to undue criticism. if the
threshold for this ground is set too high individuals will be incentivised to actin a
manner that protects their interests. A situation where more and more advice is
provided orally, or not at all, is contrary to good policy and the principles of open
access to information that the Act seeks to protect.

A balance must be struck.

Q15 What are your views on the proposed reformulated provisions relating to the “good

- government’ grounds?

We agree that the grounds should cover both *opinions’ and ‘the provision of
advice'.

!'L aw Commission’s Issues paper, Paragraph 4.39.
? Ibid Paragraph 4.29
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5. Protecting commercial interests

Q16 Do you think the commercial withholding ground should continue to be confined to

situations where the purpose is o make a profit?

For ease of reference we record the section:

{b) protect information where the making avaitable of the information—
o (i) would disclose a trade secret; or
o {ii) would be likely unreasonably to prejudice the commercial position of the person who

supplied or who is the subject of the informalion; or

We think that the approach taken by the Ombudsman is more restrictive than
what is contemplated by the wording of the Act itself and that such a reading
down is not justified.

Whether a party's commercial position has been prejudiced should be addressed
on a case-by-case basis and the nature or purpose of the organisation should be
a factor taken into account in making that judgment, rather than a qualifying
hurdle.

In particular, a person who is in a “commercial position” may or may not be in the
business of making a profit. In addition, in theory a person could be in a
commercial position but choose not to utilise that commercial position. However,
such a person would wish to preserve that position to ensure it was available for
use in the future. For instance, specific knowledge gained by the Guardians in
the course of the development of a strategic tilting framework could have value
to a third party. However, the Guardians may not wish to ‘sell’' that intellectual
property and indeed may be prepared to license it at no cost to say, another
crown financial institution.

;_Q_17 If you favour a broader interpretation, should there be a statutory amendment to
: c-la'rify' when the commercial withholding ground applies? '

The Guardians favour the deletion of the word "unreasonably”, which introduces
an unnecessary and unhelpful hurdle that is adequately addressed by the
application of the "public interest” test.

The Guardians favour the wording used in section 43(2) of the Freedom of
Information Act 2000 (UK): "would, or would be likely to, prejudice the
commercial interests of any person (including the public authority holding it)"

Whether a party's commercial position is or is likely to be prejudiced should be
the initial matter for enquiry. Once this is established, the public interest test is
applied to determine whether it is reasonable or appropriate to nevertheless
disclose the information.

Q18 Do you think the trade secrets and confidentiality withholding grounds should be
 amended for clarification? ' '
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The preliminary work we have done (as briefly outlined below) suggests to us
that we may have less ability to preserve commercially sensitive information than
other funds and this may negatively impact on our ability to do business. In
addition, it increases the risk of reverse freedom of information complaints where
we may not be afforded the protection under the Act (this is described in our
covering letter). We would welcome consideration by the Law Commission of
this issue.

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

(ba) protect information which is subject to an obligation of confidence or which any person has been
or could be compelled to provide under the authority of any enactment, where the making available of the
information—

{i) wouid be likely to prejudice the supply of similar information, or infermation from the same source, and it
is in the public interest that such information should continue to be supplied; or

(i) would be likely otherwise to damage the public interest; or

Obligations of confidentiality are expressly provided for in many types of third
party engagements and in a number of transactions. For instance:

» Investment management agreements.

Limited partnership agreements in the context of private equity or real
estate funds.

* Negotiations and due diligence in the context of potential acquisitions of
businesses or shares.

* The provision of information by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

» ISDAs and related documentation with counterparties.

¢ Custody and collateral management.

* Supply contracts such as advisers, IT services, proxy voting services,
leases for office space etc.

Itis critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a number of investors that seek access to these third parties.
While we may invest considerable sums of money by New Zealand standards,
the amount we trust to any one firm can often be a small fraction of the total.
That amount, too, is often but a small fraction of the total sums invested, or
advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information legislation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds that we consider ‘peer funds' and have set out below
their approach to this issue.
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Peer Fund

Position under Freedom of Information Laws

Future Fund

In Australia, the Finance Minister announced in November
2009 that the Future Fund would be listed in Schedule 2 of
the Freedom of Information Act 1982 (Cth), exempting the
Fund from the Act in respect of requests related to acquiring,
realising or managing its investments (similar to the current
exemption in Schedule 2 for the Reserve Bank in respect of
its open market operations and dealings In the currency
market).

Canadian Pension Plan
Investment Board

The head of the Canada Pension Pian Investment Board
shall refuse to disclose a record requested under the Access
to Information Act 1985 that contains advice or information
relating to investment that the Board has obtained in
confidence from a third parly if the Board has consistently
treated the advice or information as confidential.®

Public Sector Pension ("PSP")
Investment Board

Under the Access to Information Act 1985, the PSP
Investment Board is subject to the same exemption provision
as the Canadian Pension Plan Investment Board in respect
of records oblained in confidence from third parlies.4 In
addition, the PSP Investment Board is further exempted from
disclosure of records conlaining frade secrets or financial,
commercial, scientific or technical information that belongs
to, and has consistently been freated as confidential by the
PSP Investment Board.® Section 20 also provides a general
exemplion in respect third party information, but which is
subjected to a "public interest test”,

OMERS Ontario Municipal
Employees Relirement System

OMERS was subject to the Ontario Freedom of Information
and Protection of Privacy Act {("FOIPPA") from 1987 until 1
July 2010. Itis no longer subject to the Act as a result of an
amendment to Regulation 460 (enacted under the FOIPPA).
Regulation 460 sets out which bodies are classified as
"institutions” and therefore subject to the requirements of the
FOIPPA. OMERs was excluded from Regulation 460 as a
resuit of the amendment thal took effect on 1 July 2010,

OTPP Ontario Teachers
Pension Plan

OTPP is not listed in Regulation 460 as an "institution" (see
above) so it would appear that this organisation is not
subject to the requirements of the FOIPPA. We have not
managed to confirm whether OTPP are subject to the Act or
exempt from the Act through other regulations or through ils
governing legislation.

CALPERS

The California Public Records Act exempts certain records
held by state agencies from disclosure under the Act,
including: preliminary drafls, notes, or interagency or intra-
agency memoranda that are not retained by the public
agency in the ordinary course of business (provided that the
public interest in withholding those records clearly outweighs
the public interest in disclosure), information received in
confidence etc. State agencies however are nof prohibited
from disclosing such categories of information.®

Queensland Investment
Corporation {QIC)

Under Schedule 2 of the Right to Information Act 2008 (Qld),
QIC is exempt from disclosure of information under the Actin
respect of its "functions” (except as they relate to community
services obligations). This will include its various invesiment
functions

Pensicn Protection Fund (Note
this UK fund is not considered a
peer fund by us)

Under section 43 of the Freedom of Information Act 2000
(UK), infermation is exempt from disclosure if it constitules a
trade secret or would be likely to prejudice ihe commercial
interests of any person (including the public authority holding
it). Section 41 provides that any information is exempt if it
was obtained from a third party and its disclosure would

% pccess to Information Act 2008, c. 9, s. 148.

4 Ibid, c. 9, s. 148.
5bid, c. 9, 5. 147.

% Government Code Section 6254 - California Public Records Act
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Peer Fund Position under Freedom of Information Laws

constilute a breach of confidence by any person. Both
sections are subject lo the seclion 17(3) "public interest"” test.
Pension Reserves Investment | Confidentiality of certain records. Any documentary material

Trust (PRIT) Fund. {Note this or data made or received by a member of the PRIM hoard
UK fund is not considered a peer which consists of trade secrets or commercial or financial
fund by us) information that relates to the investment of public trust or

retirement funds, shall not be disclosed to the public if
disclosure is likely to impair the government's ability to obtain
such information in the future or is likely to cause subslantial
harm to the competilive position of the person or entity from
whom the information was obtained. The provisions of the
open meeting law shall not apply to the PRIM board when it
is discussing the infarmation described in this subdivision.
This subdivision shall apply to any request for information
covered by this subdivision for which no disclosure has been
made by the effeclive date of this subdivision.’

The Guardians itself does generate ‘trade secrets’ and confidential (including
inside information) information. Accordingly, we think that an amendment to
clarify that the section 9(2) grounds also apply to information generated by the
agency would be desirable.

Q19 Do you agree that the official information legislation should continue to apply to
information in which intellectual property is held by a third party? '

No specific comment at this time.

Q20Do you have any comment on the application of the OIA to research work,
particularly that commissioned by third parties?

No specific comment at this time.

Q210Do you think the public interest factors relevant to disclosure of commercial
information should be included in guidelines or in the legislation?

We consider that the purpose and the activities of the organisation are relevant
to the public interest factors. It is difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisation at the heart of the request, and the activities associated with that
purpose.

We agree that these factors are better left to guidelines, case notes and
discussion.

Q22 Do you experience any other problems with the commercial withholding grounds?

To date we have had few requests where we have had to consider the
application of these grounds, particularly in the context of specific investments or
investment managers. We think that such requests are likely to increase as the

7 Mass General Law Chapter 32 Section 23 (management of retirement funds).

10 201677




Fund grows in size and becomes hetter known through its activities in New
Zealand and offshore. Should that occur and we are unable to withhold
commercially sensitive information, we consider this will severely curtail our
access to investment opportunities. However, this is yet to be tested.

6. Protecting privacy

Q23 - Which option do you support for improving the privacy withholding ground:
' Optlon1 - gu1dance only, or;

‘Option 2 — an *unreasonable dlsclosure of mformatlon amendment while

éﬁretalnlng the publlc interest balancing test, or,

éOptlon 3—-an amendment to allgn with principle 11 of the Privacy Act 1993
while retaining the public interest test, or; e

Option 4 —any o_t_her solutions?
No specific comment at this time.

‘Q24 Do you think there should be amendments to the Acts in relation to the privacy

. interests of:

(a) deceased persons?

(b)  children?

No specific comment at this time.

§_Q25 Do you have any views on public sector agencies using the OlA to gather

- :nformatlon about lndlwduals’?

No specific comment at this time.

7. Other withholding grounds

Q26 Do you agree that no wnthholdlng grounds should be moved between the concluswe
' and non -conclusive withholding prowsmns in either the OlA or- LGOIMA‘?

No specific comment at this time.

Q27 Do you think there should be new withholding grounds to cover: .. .

(a) harassment; e
(b} the'prc')tection of cnlrtu'felrvalues;
{(c) anything else?
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We note that the Issues Paper does not discuss the withholding ground section
9(2)(k) (information may be withheld if that is necessary to prevent the disclosure
or use of official information for improper gain or improper advantage). The Law
Commission states® that it might be said that one of the withholding grounds in
the Act assumes a knowledge of purpose. For the reasons outlined in the Issues
Paper under “Purpose of Request’, it is likely that there is little value in requiring
requesters to provide the purpose of their request and their real name. However,
this does give rise to the question as to whether the ground in 9(2)(k) is of any
use. Consideration could be given to reformulate the grounds so that the agency
can form the reasonable view that the information could be used for improper
gain or improper advantage based on the facts and circumstances existing at the
time of the request.

Q28 Do you agree that the “will soon be pubiicly available” ground should be amended
as proposed? .
No specific comment at this time.

Q29 Do you agree that there should be a new non-conclusive withholding ground for
information supplied in the course of an investigation?

No specific comment at this time.

Q30 Do you have any comments on, or suggestions about, the “maintenance of law”
~ conclusive withholding ground? |
No specific comment at this time.

8. The Public Interest Test

Q31 Do you agree that the Acts should not include a codified list of public interest
factors? If you disagree, what public interest factors do you suggest should be
included? '

No specific comment at this time.

Q32 Can you suggest any statutory amendment which would clarify what “public interest”
" means and how it shouid be applied? ' '

No specific comment at this time.

© provision?

® |bid. section 9.4
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No specific comment at this time.

Q34 Do you think the Acts should include a requirement for agencies to confirm they have
considered the public Interest when withholding information and also indicate what

public interest grounds they considered?

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussion on the application of the current
law.

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman review or subsequent information requests.

9. Requests — Some problems
/Q35 Do you agree that the phrase “due particularity” should be redrafted in more detail to

make it clearer?

Yes. We think your suggested wording ("The request must be clear, and should
refer as precisely as possible to the information that is required.”} is clearer for
the requester and, as a result, will assist the agency. We note also that
additional help should be given, particularly to smaller agencies with fewer
resources to facilitate a discussion with the requester with the aim of defining
more closely what the requester is looking for. This would save time for both the
requester and the agency and likely produce a more satisfactory outcome for the
requester in terms of information gained.

Q36 Do you agree that agencies should be required to consult with requesters in the

-case of requests for large amounts of information?

No. This should not be made a requirement. There is incentive for the agency
to do this now as outlined above. We think adding additional requirements on
the agency is likely to be less effective than ensuring that agencies understand
the benefits of consultation with the requester.

10. Processing requests

Q37 Do you agree the Acts should clarify that the 20 working day limit for requests
delayed by lack of particutarity should start when the request has been accepted?

Yes.

Q38 Do you agree that substantial time spent in “review” and “assessment’ of material
' should be taken into account in assessing whether material can be released, and
that the Acts should be amended to make that clear?

Yes.

13 201677




Q39 Do you agree. that “substantial’ should be defined with Teference to the size and
_resources of the agency ce_nsiderir_'l'g' the request? -

Yes.

Q40 Do you have any other ideas about reasonable ways to deal with requests that
L require a su’bsta'ntial amount of time {o process?

No.

Q41 Do you agree it should be clarified that the past conduct of a requester can be faken
into account in assessing whether a request is vexatrous?

No. Formerly vexatious persons should have the right for each case to be
considered on its merits. As a practical matter, a request from a formerly
vexatious requester will put agencies on alert to the need to examine the request
critically. Similarly, we imagine the Ombudsman would utilise a similar approach
should the request require the involvement of the Ombudsman and the
Ombudsman has previous experience with the requester.

Q42 Do you agree that the term “vexatious” needs to be deflned in the Acts to include
the element of bad faith? -

The inclusion of bad faith seems to be a higher threshold than vexatious. "Bad
faith" imports elements of dishonesty and fraud whereas "vexatious" is more
closely related in meaning to annoyance, harassment or abuse of the request
process i.e. through continuity of requests.

Note also that neither vexatious nor bad faith deals with misuse of the regime for
commercial purpose. See however improper gain or advantage under 9(2)(k).

Q43 Do you agree that an agency should be able to decline a request for information if
. the same or substantially the same information has been provided, or refused, to that
requester-in the past?

Yes.

Q44 Do you think that provision should be made for an agency to declare a requester
“ ~ "vexatious? If so, how should such a system operate?

No. The cost of such a system is likely to outweigh the cost of assessing
individual requests from such a person.

Q45 Do you agree that, as at present, requesters should not be required to state the

~- purpose for which they are requestrng off|C|a| information nor to provide their real
: name? '
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Yes.

Q46 Do you agree the Acts should state that requests can be in oral or in writing, and
that the requests do notneed to refer to the relevant official information legistation?

No specific comment at this time.

Q47 Do you agree that more accessible guidance should be available for requesters?

Yes.

'Q48 Do you agree the 20 working day time. limit should be retained for making a

decision?

Yes.

Q49 Do you agree that there should be express provision that the information must be
released as soon as reasonably practicable after a decision to release is made?

No specific comment at this time.

Q50 Do you agree that, as at present, there should be no statutory requirement to
acknoWIedge receipt of an official information request but this should be encouraged

as best practice?

Yes.

Q51 Do you agree that ‘complexity of the material being sought' should be a ground for

extending the response time limit? -

Yes.

Q52 Do you agree there is no need for an expréss power to extend the response time
~limit by agresment? S

Yes.

é_Q53 Do you agree the maximum extension time should continue to be flexible without a
' specific time limit set out in statute?

Yes.
Q54 Do you agree that handling urgent requests should continue to be dealt with by
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Ombudsmen guidelines and there is no need for further statutory provision?

Yes.

Q55 Do you agree there should be clearer guidelines about consuitation with ministerial

offices?

Yes. In particular a minimum time for notification from one agency to another of a
request relevant to that agency in order to facilitate data gathering and
assessment of what, if any, information should be withheld.

:Q56 Do you agree there should not be any mandatory requirement to consult with third

parties?

No.

Q57 Do you agree there should be a requirement to give prior notice of release where
~ there are significant third party interests at stake?

No. Most agencies will either be required to do this under the contracts they
have with third parties or will recognise that it is prudent to advise third parties of
this matter. Including additional obligations (with the attendant consideration of
the implications of not providing notice) would seem to overcomplicate the
legislation.

However, if it was considered that notice should be legislated, then we consider
that the formulation recommended (“notice would be required to third parties
where there is good reason for withholding information, but the agency considers
this to be outweighed by public interest factors.”) is appropriate.

Q58 How long do you think the notice to third parties should be?

No specific comment at this time.

Q59 Do you agree there should be provision in the legislation to allow for partial
. transfers? o

Yes.

‘Q80 Do you agree there is no need for further. statutory provision about transfer to

Ministers?

No specific comment at this time.

Q61 Do you have any other comment about the transfer of requests to ministers?
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No specific comment at this time.

Q862 Do you think that whether information is released in electronic form should continue

to depend on the preference of the requesier?

Yes.

Q63 Do you think the Acts should make specific provision for metadata, information in
backup systems and information inaccessible without specialist expertise’?

It may be better that this is addressed by amending section 18(f) (that the
information requested cannot be made available without substantial collation or
research). In particular, extending the concept of substantial collation or research
to substantial resources expended.

Q64 Should hard copy costs ever be recoverable if requesters select hard copy over

electronic supply of the information?

No specific comment at this time.

Q85 Do you think that the official information legislation needs to make any further
provision for agencies to place conditions on the re-use of information, or are the

current provisions sufficient?

We think that practically it would be difficult and expensive to enforce any
condition on use of released material by the recipient. Expressly providing for the
ability to impose conditions in the Act would do little to aiter this unless this was
coupled with enforceability provisions which would seem inconsistent with the
thrust of the Act.

§'Q66 Do yqu -agree there should be regulations laying down a clear charging frameworkz
. for both the OIA and the LGOIMA?

No specific comment at this time.

‘Q67 Do you have any-comment as fo what the framework should be and who should be

responsible for recommending it?

No specific comment at this time,

‘Q68 Do you agree that the charging regime should also apply to political party requests

for official information?
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No specific comment at this time.

11. Complaints and Remedies

Q69 Do you agree that both the OJA and LGOIMA should sef out the full procedures_
followed by the Ombudsmen in reviewing complaints? '

Yes.

Q70 Do you think the Acts provide sufficiently. at present for failure by agencies to
respond appropriately to urgent requests?

Yes.

‘Q71 Do you agree with the existing situation where a person affected by the release of
their information under the OIA or the LGOIMA cannbt-complain to the Ombudsman?

Yes. We think that this would:
. add a whole new level of complexity and costs to the regime;

. have the effect of making agencies more cautious about releasing
information; and

. do little to ‘rectify’ the situation as it occurs once the information is
made available.

Q72 Do you agree there should be grounds to complain to the Ombudsmen if sufficient
notice of release is not given to third parties when their interests are at stake?

If notice requirements are introduced then it makes sense to introduce complaint
mechanisms.

Q73 Do you agree that a transfer complaint ground should be added to the OIA and the
. LGOIMA? -

No specific comment at this time.

Q74 Do you think there should be any chariges ito the processes the Ombudsmen s
follows in investigating complamts’? '

determining an official information request?
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Yes, provided that decisions of the Ombudsman remain subject to judicial review

where the Ombudsman makes a procedural error, including in circumstances
where "the Ombudsman is plainly and demonstrably wrong".®

This approach ensures that the decision making process is not drawn out and
provides certainty in circumstances where contracts require the Guardians not to
disclose information except where required by law.

This approach also contains costs associated with OIA requests and is an
effective forum for lay persons to participate which is critical given the very

purpose of the Act is aimed at enabling lay persons to have access to
information.

Q76 Do you agree that the veto power exercisable by Order in Council through the.
Cabinet in the OlA should be removed?

Yes. To preserve the separation of powers, the Executive should not be left to
determine the extent of its own disclosure of official information.

Q77 Do you agree that the veto power exercisable by a local authority in the LGOIMA
should be removed?

No specific comment at this time.

Q78 If you believe the veto power should be retained for the OlA and LGOIMA, do you
have any comment or suggestions about its operation?

No specific comment at this time.

Q79 Do you agree that judicialire_\?iew is an appropriate safeguard in refation to the
. Ombudsmen’s recommendations and there is no need to introduce a statutory right

. of appeal to the Court?

Yes, having a statutory right of appeal will increase uncertainty (as it is more
difficult to determine the point at which disclosure is required by law) and
compliance costs.

Q80 Do you agree that the public duty to comply with an Ombudsman's decision should
be enforceable by the Solicitor -General? ' '

Yes.

@81 Do you agree that the complaints process for Part 3 and 4 official information should

® Wyatt Co (NZ) Ltd v Queenstown-Lakes District Council [1991] 2 NZLR 180.
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be aligned with the complaints process under Part 27

No specific comment at this time.

Q82 Do you agree that, rather than financial or penal sanctions, the Ombudsmen should
. have express statutory power to publicly draw attention to the conduct of an agency?

No specific comment at this time.

Q83 Should there be any further enforcement powers, such as exist in the United

Kingdom?

No. There does not appear to be substantial non-compliance with the Act which
would warrant the additional cost and complexity of this. As noted above, there
are considerable commercial and reputational imperatives which put pressure on
agencies to comply. Incentives through matters such as the KPIs of Chief
Executives governed by the State Sector Act may also be a more effective way of
addressing this issue.

Proactive Disclosure

Q84 Do you agree that the OIA should require each agency to publish on its website the
_information currently specified in section 20 of the OIA? '

No. Information required to be provided by an agency should be considered
upon the establishment of the agency and specified in its establishing legislation,
as it is for the Guardians.

Each agency differs in terms of its size and nature and a one size fits all
disclosure requirement is neither needed nor likely to add anything of use to
those seeking specific information held by an agency.

Q85 Do you think there should be any further mandatory categories of information
subject to a proactive disclosure requirement in the OIA or LGOIMA?

We consider that mandatory disclosure of information is better dealt with by the
legislation governing the entity. For instance the publishing of an annual report
(including reference to investment managers used) and statement of intent as per
the Crown Entities Act 2004 and the governing legislation specific to the
Guardians and the Fund e.g. the New Zealand Superannuation and Retirement
Income Act 2001.

Oversight and other functions
‘Q86 Do you agree that the OIA and LGOIMA should require agencies to take all

reasonably practicable steps to proactively release official information?
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No. Agencies should be encouraged to be transparent and those who seek to
reduce time spent on reactively communicating through OIA requests will
proactively release relevant information without being ‘required’ to.

éﬁQST Should such a requirement apply to all central and local agencies covered by the Ol

legislation?

We think there is a distinction between crown entities which are largely
commercial in operation and public decision or policy making bodies. Such
mandatory disclosure may be more relevant to the latter.

Q88 What contingent provision should the legislation make in case the “reasonably
practicable steps” provision proves inadequate? For example, should there be a
statuto'ry' review or regulation making powers relating to proactive release of

information?

No specific comment at this time.

Q89 Do you think agencies should be required to have explicit publication schemes for
~ the information they hold, as in other jurisdictions?

No. Particularly not in respect of agencies such as the Guardians.

‘Q90 Do you agree that disclosure logs should not'_be mandatory?

Yes.

Q91 Do you agree that section 48 of the OIA and section 41 of the LGOIMA which
protect agencies from court proceedings should not apply to proactive release?

If proactive release is mandated then the agency should be afforded protection
for that release (and this would extend to those using the information). If the
release is voluntary then the agency should not have protection from court
proceedings.

Q92 Do you agree that the OIA and the LGOIMA should expressly include a function of
~ - providing advice and guidance to agencies and requesters? :

Yes, provided that this is streamlined and provided efficiently i.e. online.

Q93 Do you agree that the OIA and the LGOIMA should include a function of promoting
- awareness and -understa_nding and encouraging education and training?
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Yes. This is central to the effective operation of the Act and the fulfiment of its
purpose.

Q94 Do you agree that an oversight agency should be required to monitor the operation
~of the OIA and LGOIMA, collect statistics on use, and report flndmgs o Parliament

annually?

No. The replication of agencies and reporting and the compliance costs that
come with such structures should be avoided unless there is a compelling reason
for their implementation. The operation of the Act should be able to be
adequately monitored via the sample seen by the Ombudsman each year.

Q95 Do you agree that agencies should be required to submit statistics relating to official
information requests to the oversight body so as to facilitate this monitoring function?

See above at 94.

Q96 Do you agree that an explicit audit functlon does not need to be included in the OIA
or the LGOIMA7 '

See above at 94.

Q97 Do you agree that the OIA and the LGOIMA should expressly enact an oversight
function which includes monitoring the operation of the Acts, a policy function, a

review function, and a premotion function?

See above at 94.

Q98 Do you agree that the Ombudsmen should continue to receive and investigate
complaints under the OIA and the LGOIMA?

Yes.

Q99 Do you agree that the Ombudsmen should be responsible for the provision of

guidance and advice?

Yes.

Q100 ‘What agency should be responsible for promoting awareness and understanding
of the OIA and LGOIMA and arranglng for programmes of educatlon and training for
agencies subject to the Acts?

The Ombudsmen would seem best placed to carry out this function.
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Q101 What agency should be responsible for administrative oversight of the OIA and the
' LGOIMA? What should be included in the oversight functions? '

No specific comment at this time.

Q102 Do you think an Information Commissioner Office should be established in New
: Zealand_? If so, what should its functions be? )

No. See above at 94. If anything the Ombudsman should be provided with more
resources.

Q103 If you think an Information Commissioner Office should be established, should it

be standalone or be part of another agency?

See above at 102,

Local Government Official Information and Meetings Act 1987

Q104 Do you agree that the LGOIMA should be aligned with OIA in terms of who can
make requests and the purpose of the legislation? '

No specific comment at this time.

Q105 Is the difference between the OIA and LGOIMA about the status. of information
held by contractors justified? Which version is to be preferred?

It is difficult to justify any difference between these Acts. The Guardians prefer
the LGOIMA formulation for the fact that it acknowledges the practical fact that if
an agency does not hold or have access to information it cannot provide it to
others. '

Other Issues

enacted.

No specific comment at this time.

Q107 Do you agree that the OIA and the LGOIMA should remain as separate Acts?

No specific comment at this time.

Q108 Do you have any comment on. the interaction between the PRA and the Ol

23 201677




legislation? Are any statutory amendments required in your view?

No. We see the Acts as being complementary. The PRA defines the scope of
information that must be held by agencies in accordance with normal, prudent
business practice and the OIA provides for public access to information held by
an agency. Whether the definition of "public record" is sufficient for its purpose
under the PRA is a matter that justifies a separate Commission inquiry. The
definition of "information" under the QIA does not seem to us to be relevant to

such an inquiry.
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Law Commission’s The Public’s Right to Know

+The Guardians and the New Zealand Superannuation Fund
1. The Guardians and the New Zealand Superannuation Fund

i1 This submission is made by Guardians of New Zealand Superannuation
(Guardians). The Guardians is an autonomous crown enlily that was
established in 2002 to manage and administer the New Zealand
Superannuation Fund (the Fund). The Fund is not a legal entity but a pcol of
Crown assets. Fund size as at 31 Qctober 2010 is NZD17.66 billion

2. Commercial nature of our business

24  The Guardians is under a statutory duty to invest the investment funds under
their management on a prudent, commercial basis and to manage and
administer those funds in a2 manner consistent with:

o Best-practice portfolio management.

»  Maximising return without undue risk.

« Avoiding prejudice to New Zealand's reputation as a responsible member
of the world community.

2.2 The Guardians underake a range of investment activities that it believes will
add value over and above the returns generated by passive investments in the
asset classes contained within the reference porifolio. This includes three

| broad areas of added-value value-adding activity.

| 23  Firstly—_The first category of value-adding activity is capturing active returns

through invesling in private markets andfor selecting and investing through .

active managers. For instance investment strategies in:

| » Infrastructure { e.g. purchase with Infratil of Shell downstream assets)-

» Timber (eg. Ownership of Kaingaroa Forest in partnership with Harvard
Endowment Fund)

» Private Equity and Properly (investment in multiple private equity and
private equity real estate partnerships and other collective investment
vehicles)

« Rural land

» New Zealand direct

2.4 The second isSecondly. strategic tilting or ‘'swimming against the tide!. The
third category is

2.5 Like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers, The

agreements governing these relationships—which includes terms that are

procedures in place to manage the risk under insider trading laws.

25

24 Thirdly; portfolio completion {closely managing fees and costs). -

commercially sensifive for the third party andfor for us. In addition, from time ::
to time we hold market sensitive information {ie inside information) and have ' -
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2.6 More information about how we invest the Fund can be found in our annusl
report (Copy enclosed), Statement of Intent and www.nzsuperfund.co.nz.

3. Protection against certain actions potentially unavailable

freedom of information complaints in the context of our commercial activities.

3.2 The protections in the Act {section 48) may not be available to us. In

paricular,_we make off-shore investments on a regular basis in_accordance
with agreements that are subject to foreign laws. Any bar on proceedings in
the Act will not necessarily effectively protect the Guardians from suit because
a_New Zealand statute cannot direclly speak to the Courts of another

jurisdiction. That is, a New Zealand statute cannol direct a foreian court to
excuse a breach of that country's own laws. Whilst defences under private

international law may be available in certain cases, this highlights the need for
the commercial prejudice and subject to confidence grounds to be adequately
robust and flexible enough to protect agencies like the Guardians.

| 34 The Guardians' Approach to Transparency

41 We have included in our Annual Report {pages 34/35) a description of our

approach to transparency. /oG's comment not included o then need to refer to public Interest test

3-14.2 This-inctudes-a-deseriptionof The Annual Reporl section we have referred to
also describes the broad range of the material we proactively release as well
as our performance in transparency surveys by third partiess. The San
Fransisco-based Sovereign Wealth Fund Institute publishes the Linaburg-
Maudell Transparency Index and the Guardians has rated 10/10 since
Inception of the index. We also include reference to the survey published by

the Washington-based Carnegie Endowment for World Peace where the °

Guardians were rated a clear first among the 26 sovereign wealth funds which
were signatories to the Santiago Principles.

| 45.  The Guardians’ History of Officlal Information Act Requests

2.1 As a relatively young organisation we have had limited experience with the

application of the Act. The-mestfecus-has Requesters have tended to focus
been-_on our decisions in relation to responsible investment issues such as
investment In companies involved in the nuclear weapons industries. We

have also received a number of requests relating to our approach to investing

in New Zealand,,

information as soon as reasonably practicable and have never exceeded the
20 working-day limit. Our decisions to withhold have been referred to the
OCmbudsman on several occasions and were gueried by the Ombudsman on
two occasions. In keeping with what we have said about being a relatively

young organisation, the appeals to the Ombudsman were for older requests
and, as we have become more familiar with the process, our response times

Ombudsman.
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3.1 As discussed below (Section 5), we consider there is risk to us of reverse

-

We have received approximately 30 requests. We have provided the -

have sharply declined. We believe we have a construclive relationship with the
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4.25.3Queries Fhe_where we have had area—where—we—have—hadlitile_least
experience to daie but which we consider will be the most difficult for us, is
where we are asked for information relating to specific investments or
proposed investments, investment managers or the investment activities and
terms such as fees of those managers

4-3—We think that such requests are likely fo increase as the Fund grows in size
and becomes better known through its activities in New Zealand and offshore.
Anecdotally (through conversations with peer funds and general searches), we
think_understand that freedom of information legislation is_can be used by
people who are more interested in gaining insights for commercial reasons
then than to scrutinize the machinery of government.

56. Response to the Law Commission’s Issues Paper

516.1We have set out the questions in the Issues in the attached appendix and
outline our thoughts in respect of those questions where we consider we can
provide most perspective.

6.7. Questions and Contacts

6-17.1Please cantact us should you require any elaboration on any of the responses
or comments made in our letter to you.

Yours laithlutly

|AdrlanfTim/Sarah?] {Tim pls discuss]
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ISSUES PAPER - QUESTIONS

2. Scope of the Acts
Q1 Do you agree that the Schedules to each Act {(OlA and the LGOIMA) should list

every agency that they cover?

No specific comment at this time.

Q2 Do you agree that the schedules to the OlA and LGOIMA should be examined to
. eliminate anomalies and ensure that all relevant bodies are included?

No specific comment at this time.

‘Q3 Do you agree that SOEs and other crown entity companies should remain within the
' scope of the OIA?

No specific comment at this time.

Q4 Do you agree that council controlled organisations should remain within the scope of - .-

the LGOIMA?

No specific comment at this time.

/@5 Do you.agree that the Parliamentary Counsel Office should be brought within the
scope of the OlA?

No specific comment at this time.

Q6 Do you agree that the OlA should specify what information relating to the operation
of the Courts is covered by the Acl?

No specific comment at this time.

iQ7 Should any further categories of information be expressly excluded from the OIA and
| the LGOIMA? '

Please note our comments under the heading "Protecting Commercial Interests®
reference Chapter 5.
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3. Decision-making

EQB Do you agree that the OlA and lhe LGOIMA should conlinue to be based on a case~
by-case model? :

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

«Q9 Do you agree that more clarily and more certainly about the officlal information

" withholding grounds can be gained through énhanced guidance rather than through
prescriptive rules, redrafling the grounds or prescribing what information should be
released in regulations?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

Q10 Do you agree there should be a compilation, analysls of, and commentary on, the
case notes of the Ombudsmen? . o

Yes. See above
Q11 Do you agree there should be greater access to, and reliance on, the casenotes as

precedents?

Yes. See above.-However—[To-disctssRmeV—whalifthe-Ombudsman-has
gotitwrong—whatgroundsfor change?

Q12 Do you agree there should be a reformulation of the guidelines with greater use of
| case examples?

Yes
§Q13 Do you agree there should be a dedicated and accessible official information

website?
Yes
4. Protecting good government
iQ14 Do you agree that the “good government” withholding grounds should be redrafled? .
We have no comment on section 8(2){f){Constitutional Conventions).
We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real.  In our view, while the

use of the ground in 2(g){free and frank/protection) is likely to arise infrequently,
itis an important protection. For ease of reference we record the section 2(g):
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o g mamta-n the effeclive conduct of public alfairs through—
{i) he free and frank expression of epinions by or belween or to Ministers of the Crown

of members of an organisation or officers and employeeas of any deparimenl or
oraanisalion in the course of their duly, or

= (i} the prolection of such Ministers, members of organtsations, officers, and employees

frem improper pressure or harassmenl; or

We do not understand the following statement by the Law Commission:

‘However, given that all these bodies have relationships with Ministers we are
currently nol ineluded-inclined to make a change, buf ...”

Our understanding of this provision is that it applies to the expression of opinions - -
may-be-between members/femployees of an organization in the course of their -
duty and need not be with the Minister. We would be concerned if iitis it was

the Law Commission's view that this ground should enly apply to

cammunications by or between or to Ministers of the Crown it should be explicit.

.- { Formatted: Font: Not Italic ! D

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpful®. However, the hurdle for reliance on this
ground set out in the commentary by the Ombudsman-suggeste-that the hurdle
forreliance-on-this-ground_is too high, (especially when coupled with the public

interest test)-e-too-high. [Flesh-out .| Formatted: Font; Mot Itatic ]

For example, in order for the Guardians to be successful it is important that a

range of investment ideas, including those at the untested or more extreme end

of the spectrum, are able to be tabled and debated without fear of individuals

who promote those ideas being ridiculed or exposed to undue criticism. If the

threshold for this ground is set too high individuals will be incentivized to actin a
manner that profects their interests. A situation where more and more advice is

provided orally, or not at all, is contrary to good policy and the principles of open

access to information that the Act seeks to protect.

A balance must be struck.

pooseemestue .

Formatted: Font: Not Italic )

Q15 What are your views on the proposed reformulated provisions relating to the “good

government” grounds?

We agree that the grounds should cover both * oplnlons and 'the prowsuon of
adwce . :

5. Protecting commercial interests

Q16 Do you think the commercial withholding ground should continue to be confined to

situalions where the purpose is 16 make'a broﬁt?

For ease of reference we record the section:

! Law Commission’s Issues paper, Paragraph 4.39.
2 Ibid Paragraph 4.29
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()] protect informalion where Lhe making available of Lhe informalion—
o] (1) would disclose a lrade secrel, or
o {ii} would be likely unreasonably to prejudice the commercial position of the person wiho
supplied or who |s the subject of he information; or

We think that the approach taken by the Ombudsman is more restrictive than
what is contemplated by the wording of the Act itself and that such a reading
down is not justified.

Whether a party's commercial position has been prejudiced should be addressed
on_a case by case basis and the nature or purpose of the organization should

merely be a part of that consideration rather than a qualifying hurdle.

In particular, a person who is in a "commercial position™ may or may not be in the
business of making a profit. In addition, in theory a person could be in a
commercial position but choose not to utilise that commercial position. However,
such a person would wish to preserve that position to ensure it was available for
use in the future._For instance, specific knowledge gained by the Guardians in
the course of the development of a strategic tilting framework could have value
to a third party. However, the Guardians may not wish to ‘sell’ that intellectual
property and indeed may be prepared to licence it at no cost to say, another
crown financial institute.

Q17 1f you favour a broader interprefation, should there be a statutory amendment to
clanfy when the commercial wnlhholdmg ground applies? -

he Guardrans favour the deletlon of the word “unreasonablf WhICh introduces

an unnecessary and unhelpful hurdle that is adeguately addressed by the
application of the public interest test.

The Guardians favour the wording in section 43(2) of the Freedom of Information

Act 2000 (UKY: "would, or would be Iikely to, prejudice the commercial

interests of any person {including the public authority holding it)"

Whether a party's commercial position is or is likely to be prejudiced should be

ihe intial enquiry. Once this is established one applies the public interest test to
determine whether it is reasonable or appropriate to nevertheless disclose the

|nformatlon We—nete—that—th&&ssues—ﬁeper—dees—ne”eeus—ewthewerd

Q18 Do you thlnk the trade secrets and conr denllahly wilhholding grounds should be

amended for clanr calion?

{Formaﬂed:-l-n;ent: len 03 )
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The preliminary work we have done (as briefly outlined below) suggests to us
that we may be have less ability to preserve commercially sensitive information

than other funds and this may negatively impact on our ability to do business. in
addition it increases the risk of reverse freedom of information complaints where

we may not be afforded the protection under the Act (this Is described in our

covering letter). We would welcome consideration by the Law Commission of
this issue.

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

(ba) protecl information which is subject lo an obligalion of confidence or which any person has been I
of could be compeiled lo provide under the authority of any enactmenl, where the making available of the AT
information— T

(i} would be likely to prejudice the supply of similar informalion, or Infosmalion from the same source, and it
is in the public Interesl that such Information should continue lo be supplied; or

(ii) would be likely olhenwise to damage the public interes!; or

Obligations of confidentialily are expressly provided for in many types of third

parties with-whom-we-eagage engagements and in a number of transactions.
For instance:

¢ Investment management agreements.

« Limited partnership agreements in the context of private equity or real
estate funds.

+ Negotiations and due diligence in the context of potential acquisitions of
businesses or shares.

« The provision of Infermation by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

« |SDAs and related documentation wilh counterparties.

» Custody and collateral management,

» Supply contracts such as advisers, IT services, proxy voting services,
leases for office space etc.

Itis critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive,

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdies and our investment needs. We
may be one of a number of investors that seek access to these third parties.
White we may invest invest considerable sums of money by New Zealand
slandards, the amount we trust to any one firm can often be a small fraction of
the total. That amount, too, Is often but a small fraction of the total sums
invested, or advised upon, by the firm.

We have not undertaken comprehensive iegal research on the approach of
various jurisdictions to freedom of information legislation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds that we have identified-as consider ‘peer funds’ and set
out below their approach to this issue.
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Peer Fund

Fulure Fund

Posmon under Freedom of Information Laws

Russeﬂ-MaVeagh—!e—reierenee]M&L}a.
lhe Fmance Minister announced in November 2009 that the
Fulure Fund would be listed in Schedule 2 of the Freedom of
Information Acl 1982 (Cth), exempting the Fund from the Act
in respect of requests related to acquiring, realising or
managing its investments (similar to the current exemption in
Schedule 2 for the Reserve Bank in respect of its open
market operations and dealings in the currency market).

Canadian Pension Plan
Investmenl Board

The head of the Canada Pension Plan Invesimenl Board
shall refuse to disclose a record requested under this-Aclthe
Access to Information Act 1985 that conlains advice or
information relating to investment thal the Board has
obtained in confidence from a third parly if the Board has
consislently {reated-the-advice-orinformation-as
confidential.

Public Seclor Pension ("PSP")

Under the Access to Informalion Act 1985, the PSP

Invesiment Board

Investmenl Board is subject to the same exemption provision
as the Canadian Pensfon Plan Investment Board in fespect
of records obtained in confidence from third parties.” In
addition. the PSP Investment Board is further exempted from
disclosure of records containing frade secrels or financial
commercial, scientific or lechnical information that belongs
to, and has consistenlly been treated as confidentlial by the

i (! !

PSP Investment Board.” Section 20 also provides a genera
exemption in respect third party information, but which is

subjected {o a "public inlerest test”.

OMERS Ontario Municipal
Employess Retirement System

OMERS was subject to the Ontario Freedom of Informalion
and Protection of Privacy Act from 1987 unlil July 1, 2010. 1t
is no longer subject to the Act as a result of an amendment
{o the regulations that took effect on July 1.

OTPP Ontaric Teachers

Wa think that | the Onlario Freedom of Informaticn and

Pension Plan Protection of Privacy Act does not apply but have not pER
managad to confiim thi ---{ Formatted: Font: Italic |
{ Formatted: Font: Bold, Highlight )
CALPERS The California Public Records Acl Check exempts certain { Formatted: Foat: Bold, Italic, Highlight ]
records held by state agencies from disclosure under the _ ; —
Act, including, preliminary drafts, notes, or interagency or =~ - {Formatted. Font: Bold, Highlight ]
inlra-agency memoranda that are not relained by the public [Formatted: Font: Italic ]
agency in the ordinary course of business. provided that the N n -
public interest in witbholding those records clearly outweighs { Formatted: Font: (Default) Arial, 3 pt J
the public inferest in disclosure, information received in | Formatted: Font: (Default) Arial, 9 pt ] )

confidence efc. Stale agencies however are not prohibited

from disclosing such categories of information.

QIG-Queensland Investment
Corporation (QIC)

Investment-activilies-excluded-checkUnder Schedule 2 of
the Right 1o Information Act 2008 {Qld), QIC is exempt from
disclosure of information under the Act in respect of its

"functions” {except as they relate to community services

obligations). This will include its various inveslment
funclions

Pension Protection Fund {Note

Lhis UK fund is not considered a

peer fund by us)

Under section 43 of the Freedom of Informalion Act 2000
(UK}, information is exempt from disclosure if it conslitutes a
trade secret or would be likely 1o prejudice the commercial
interests of any person {including the public authority holding
it). Section 41 provides that any information is exempl if it

was obtained from a third party and its disclosure would

3 Access to Informalion Act 2008, ¢. 9, 5. 148.

,‘ ibid, c. 9, 5. 148,

Ibld c. 9. s 147,
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constilute a breach of confidence by any peison. Both

seclions are subject to the section 17(3) "public interest” test.
Pension Reserves Investment Lonfidentiality of cerlain records, Any documentary matenial
Trust (PRIT) Fund or data made or received by a member of the PRIM board

i i d r i i ial ~
which consists of trade secrets or commercial or financia Formatted: Font: 9 pt, Font color: Auto,

information that relates lo lhe investment of public trust or X [ Enalish (New Zealand) ]

: Formatted: Font: 9 pt, Not Italic, Font color:
Auto, English (New Zealand)

retirement funds, shall not be disclosed to the public if

disclosure is likely to impair the government’s ability to obtain
such information in the future oris likely to cause substanlial
harm to lhe competitive position of the person or entity from
whom the informalion was oblained. The provisions of the
open meeting law shall not apply to the PRIM board when it
is discussing the information described in this subdivision.
This subdivision shall apply to any request for informalion

covered by this subdivision for which no disclosure has been

made by lhe effective date of this subdivision’,

-1 Fermatted: Font: 9 pt, Font color: Auto,
English {(New Zealand)

Jhe Guardians does generate ‘trade secrets’ and confidential {including inside - [ Formatted: Font: (Default) Arfal, 11 pt.-
information) information itself. Accordingly, we think that an amendment to | English (U.5.) ¢
clarify that the section 9(2) grounds also apply to information generated by the -~ “{ Formatted: Indent: Left: 0.3°
agency would be desirable. A

:---| Formattea: Font: (Derault) Avial, 11 pt,
English (U.S.)

Q19 Do you agree that the official information legisiation should conlinue to apply lo
Jinformation in whlch intellectual property is held by a third parly?

No specific comment at this time,

/Q20Do you have any- comment on lhe application of the OIA to research work,
particuiarly that commissioned by third parties? ) '

No specific comment at this time.

{Q21Do you think the public interest factors relevant fo disclosure of commercial
information should be included in guidelines or in the legislation?

We consider that relevant to the public mterest factors Is the purpose and the
activities of the organisation. [t is difficult to assess the public interestin a
vacuum without taking into account the reason Parliament established the
arganisation at the heart of the request and the activities associated with that
purpose.

We agree that these factors are better left to guidelines, case notes and
discussion.

1Q22 Do you experience any other problems wilh the commercial withholding grounds?

’.i Formatted: Font: 8 pt, English (U.K.)
{ Formatted: Font: 8 pt, English (U.K.)
{ Formatted: Font: 8 pt, English (U.X.)

R L S
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To date we have had few requests where we have had to consider the
application of these grounds, particular in the context of specific investments or
investment managers. We think that such requests are likely to increase as the
Fund grows in size and becomes better known through Its actlwtles in New

Should that oceur and we are unable
to withhold _commercially sensitive this informatlon, we consider this will severely _ R L
curtail our access to investment opportunities. However, this is yet to be tested. S S

(Consider . vand ior 02))

6 Protecting privacy ( S g ]_
i - Formatted: Font: 9 pt, Ttalic

itsel{ could give rise to speculation in the market or rmdermme onr abrhly o u’o adeal — h'm wondd be wmder the

commercial grownds rather than protecting privacy — §f public vemie this may be hord to withhold]]

Qz23 Which option do you support for improving the privacy withhelding ground:
Optioni — guidance only, or;
iOption 2 — an “unreasonable disclosure. of information®™ amendment while.
retalntng the public interest balancing test, or;

Optlon 3 — an amendment to align with principle 11 of the Privacy Act 1993
:whlle relaining the public interest tesl, or;

‘Option 4 — any other solutions?

No specific comment at this time.

Q24 Do you think there should be amendments to the Acls ln relatlon to the privacy S

interests of:

(a) deceased persons?

(b) children?

No specific comment af this time.

Q2500 you have any views on public sector agencies using the OIA lo gather

information about individuals?

No specific comment at this time.

7. Other withholding grounds

2026 Do you agree that no withholding grounds should be moved between (he conclusive
and non-conclusive withholding provisions in either ithe OlA or LGOIMA?
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No specific comment at this time.

{Q27 Do you think there should be new withholding grounds to cover: Pl

{a) harassment;

(b} the prolection of cultural values;

(¢}  anything else?

Ne-specificcommentat-this-time-We note that the Issues Paper does not
discuss the withholding ground section 9(2)(k) {information may be withhold if that is
necessary to prevent the disclosure or use of official information for improper gain or
improper advanlage.”). The Law Commission states® that it might be said that one of

the withholding grounds in the Act assumes a knowledge of purpose. For the
reasons outlined in the Issues Paper under “Purpose of Request® it is likely that
there is little value in requiring requesters to provide the purpose and real name.
However, this does give rise to the question as to whether in the ground in 9(2)(k)
provides any practical grounds for withholding information. Consideration could be
given to reformulate the grounds so that the agency can form the reasonable view

that the information could be used for improper gain or improper advantage.

128 Do you agree that the *will soon be publicly available® ground should be amended

~as proposed?

No specific comment at this time.

Q29 Do you agree that there should be a new non-conclusive withholding ground for
informalion supplied in the course of an investigation?

No specific comment at this time.

:Q30 Do you have any comments on, or suggestions about, fhe “maintenance of law”
conclusive withhoelding ground? '

No specific comment at this time.

8. The Public Interest Test

Q31 Do you agree that the Acls should not include a codified list of public interest

© factors? If you disagree, whal public interest factors do you suggesl should be
included? :

No specific comment at this time. [ Formatted: Font: (Default) Arial, 8 pt, English
Q32 Can you suggest any statutory amendment which would clarify what “public interest™ | (UK)

[ Formatted: Font; {Defauit) Arial, 8 pt, English
k)
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means and how il should be applled?

No specific comment at thls tlme

Q33 Do you think the public interest-test should be contained in a distinct and separate

provision?

No specific comment at fhis time.

:Q34 Do you think the Acls should include a requirement for agencies to confirm they have
considered the public interest when withholding information and also indicate what
public interest grounds they considered? :

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be befter
addressed by further information and discussion on the application of the current
law.

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman rewew or subsequent |nformat|on requests. Rewews—aad

9. Requests — Some prohlems
Q35 Do you agree that the phrase *due paricularily” should be redrafted in more detail to

make it clearer?

Yes We think your suggesled wording: “The request must be clear, and should refer as
precisely as possible lo the information thal Is required* {5 clearer for the requester whish-and,
as a result_will assist the agency. We note also that additional help should be
given, particularly to smaller agencies with fewer resources thata-discussion to
facilitate a discussion with the requester with the aim of defining more closelvas
towhat he or she is looking for. This would-is-allowed-and-indeed-desirablato
save time for both the requester and the agency and likely produce a more

salisfactory outcome for the requester in terms of information gained.-

1Q36 Do youagree fhat agencies should be required to consult with requesters in the
P caseof requesls for large amounls of |nformal|0n? :

No ThIS should not be made a reqmrement There Is |ncent|ve for the agency to
do this now as outlined above. We think adding additional requirements on the

| agency arels likely to be less effective than ensuring that agencies understand
the benefits of consuitalion with the requester.

10. Processing requests

'Q37 Do you agree ‘the Acls should clarify that the 20 working day limit for requests
delayed by lack of particularity should start when the request has been accepted?

| Yes.
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§Q38 Do you agree that sibstanlial time spent in “review” and “assessment® of material .
| should be taken inlo account in assessing whether malerial can be released, and
that the Acls should be amendad to make that clear? '

Yes.

1039 Do you agree that “substantial® should be defined with reference to the size and 77~

resources of the agency considering the request?

Yes.

Q40 Do you have any other ideas aboul reasonable ways lo deal with requesis that
' require a substanlial amount of time to process? '

No.

Q41 Do you agree it should be clarified that the past conduct of a requester can be taken’
. into account in assessing whelher a request is vexatious?

¥es—No. Formerly vexatious persons should have the right for each case to
be considered on its merits. As a practical matter a request from a formerly

vexatious requester will put agencies on alert to the need to examine the
request critically.

Q42 Do you agree that the term “vexatious™ neads o be defined in the Acts fo include
the element of bad faith?

{Biscuss—The inclusion of bad faith seems to be a higher threshold than
vexatious. "Bad faith" imports elements of dishonesty and fraud whereas
“vexatious" is rmore closely related in meaning to annoyance, harassment or
abuse of the request process i.e through continuity of requests.

Note also that neither vexatious nor bad faith deals with misuse of the regime for
commercial purpose. See however improper gain or advantage under 9{2)(k). }

Q43 Do you agree that an agency should be able to decline a request for information if
' the.same or substanttally the same information has been provided, or refused, to that
requester in the past? ' '

Yes.

:Q44 Do you think that provision should be made for an agency fo declare a requester
. *vexatious™? if so, how should such a system operate?

Fres—Discusssee-page-109-ofissues-paperl—No. The cost of such a system
is likely to outweigh the cost of assessing individual requests from such a

person.
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Q45 Do you agree that, as at present, requesters should not be required to state the
purpose for which they are reques_lirig official information nor to provide their real
name? :

Yes. {Discuss—io-difficult-to-police]

Q46 Do you agree the Acts should state that requests can be in oral orin writing, and
that the requests do not need lo refer to the relevant official information legistation?

No specific comment at this time.
Q47 Do you agree {hal more accessible guidance should be available for requesters?

Yes.
Q48 Do you agree the 20 working day (ime limit should be retained for making a
© declsion? : ’

Yes.
Q49 Do you agree that there should be express provision that the information must be

released as soon as reasonably practicable after a decision fo release is made?

No specific comment at this time.

Q50 Do you agree thal, as at present, (here should be no statulory reguirement to
acknowledge receipt of an official information request but this should be encouraged'
. asbest praclice? ’

Yes.
Q51 Do you agree that 'complexily of the material being sought' should be a ground for
' extending the response fime limit?

Yes.
Q52 Do you agree there is.no need for an express power to extend the response time
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limit by agreement?

Yes.

/153 Do you agree the maximum extension time should continue {o be flexible wnlhoul a
specific time limit set out i |n statute?

Yes.

‘Q54 Do you agree thal handling urgent requests should continue to be dealt with by
Ombudsmen gwdellnes and there is no need for fuﬂher slalulory prowsmn? '

Yes.

Q55 Do you agree there should be clearer gurdellnes about consuilation with ministerial

off ces?

Yes._In particular a minimum time for notification from one agency to another
in order to facilitate data gathering and assessment.

Q56 Do you agree there should not-be any mandalory requirement to consult wnlh lhlrdi

pames?

No.
Q57 Do you agree there should be a requirement to give prior notice of release where

there are significant third party interests at stake?

No.NefYes. {Biscussl—Most agencies will either be requwed to do this under
the contracts they have with third parties or will recognise that it is prudent to
advise third parties of this matter._Including additional obligations {with the

attendant consideration of the implications of not providing notice would seem

to overcomplicaie ihe legislation.
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However, if it was considered that notice should be legistated, then we

consider that the fermulation recommended [*nolice would be required to third parlies
where lhere is good reason for withholding Information, but the agency considers Ihis to be outweighed by

public interest facters.”] IS appropriate.
Q58 How Iong do you think the notice to th:rd pames should be?

A—ﬁve—ten—day—wepkmg-penedwemdseem—reasenable No spemrc comment

at this time.

Q59 Do you agree there should be provision in the legislation to allow for parlual

transfers?

Yes.

Q60 Do you agree there is no need for further statutory provision about transfer to,

Ministers?

No specific comment at this time.

Q61 Do you have any other comment about the transfer of requests to ministers?

No specific comment at this time.

Q62 Do you think that whether information is released in electromc form should conlmue

to depend on the preference of the requester?

| Yes. [Discuss, Paul G|

Q63 Do you think the Acts should make specific provision for metadata, information in
; backup systems and informalion inaccessible without specialist experlise?

It may be better that this is addressed by amending section 18(f} (that the

information requesled cannot be made avaitable withou! substaniial cofiation or research). Jn .- 1 Formatted: Font: 11 pt, Not Italic, Font colorJ

particular extending the concept of substantial collation or research to Auto, English (U.5.)

substantial resources expended, _..----| Formatted: Font: 11 pt, Not Italic, Font color:
Auto, English (U.5.)

/Q64 Should hard copy costs ever be-recoverable if requesters sélect hard copy over

electronic supply of the information?
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No specific comment at this time.

Q65 Do you think that the official information legisiation needs to make any further
: provision for agencies to place conditions on the re-use of information, or are the
current provisions sufficient?

We think that practically it would be difficult and expensive to enforce any
condition on use of released material by the recipient. Expressly providing for
the abilily to impose conditions in the Act would do little to alter this unless
this was coupled with enforceability provisions which would seem inconsistent
with the thrust of the Act.

Q66 Do you agree there should be regulations laying down a clear charging framework.
for both the OlA and the LGOIMA?

No specific comment at this time.

Q67 Do you have any comment as to whal the framework should be and who should be
responsible for recommending it?
No specific comment at this time.

Q68 Do you agree that the charging regime should also apply ta political party requests
for official information?

No specific comment at this time.

11. Complaints and Remedies

{069 Do you agree that both the QIA and LGOIMA should set out the full procedures
followed by the Ombudsmen in reviewing complaints?

Yes.

Q70 Do you think the Acts provide sufficlently at present for failure by agencies to

respond appropriately to urgent requests?

Yes.

§Q71 Do you agree with the existing situation where a person affected by the release of
~ theirinformation under the OlA or the LGOIMA cannot complain to the Ombudsman?i

i ) \ints.
Yes. We think that this would:

s __add a whole new level of complexity and costs to the regime.
»__have the affect of making agencies more cautious about releasing

information;
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* dolittle to 'rectify’ the situation as it occurs once the information is

made available

Q72 -Do you agres {here should ba grounds to complain {o the Ombudsmen if sufficient
notice of release is not given to third parties when their interests are at stake?

include-ability to-complain]lf notice requirement are introduced then it makes
sense to introduce complaint mechanisms.

Q73 Do you agree that a transfer complaint ground should be added to the OIA and the
LGQIMA? e

No specific comment at this time.

Q74 Do you think there should be any changes lo the processes the Ombudsmen's
' follows in investigating complaints? ’

No specific comment at this time.

Q76 Do you agreé that the Ombudsmen should be given a final power of decision when
determining an official information request?

Yes provided that decisions of the Ombudsman remain subject to judicial
review where the Ombudsman makes a procedural error, including in
circumstances where "the Ombudsman is plainly and demonstrably wrong”
{Wyatt Co (NZ) Ltd v Queenstown-Lakes District Councif (1991)).

This approach ensures that the decision making process is not drawn out and
provides certainty in circumstances where contracts require the Guardians
not to disclose information except where required by law.

19 198506
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This approach also containg costs associated with OlA requests and is an
effective forum for lay persons to participate which is critical aimed at

enabling lay persons to have access to information.

§Q76 Do you agree that the veto power exercisable b'y Order in Council through the
! Cabinet in the OIA should be removed? '

i -Yes. To preserve the
separation of powers, the Executive should not be left to determine the exient
of its own disclosure of official information.

Q77 Do you agree thal the veto power exercisable by a local authority in the LGOIMA,
should be removed?
No specific comment at this time.

Q78 If you believe the veto power should be retained for the OlA and LGOIMA, do you
have any comment or suggestions aboul its operation? L

No specific comment at this time.

Q79 Do you agree that judicial review Is an appropriate safeguard in relation lo the
Ombudsmen's recommendalions and there is no need to introduce a statutory right 5_; o

of appeal fo the Court?

Yes, having a
statulory right of appeal will increase uncertainty {as it is more difficult to
determine the point at which disclosure is reguired by law) and compliance

costs, ]

:Q80 Do you agree that the public duty lo comply with an Ombudsman’s decision should
be enforceable by the Solicitor -General? :

Yes.

:Q81 Do you agree that the complaints process for Part 3 and 4 officfal information should . ;"
" be aligned with the complaints process under Part 27

No specific comment at this time.

|82 Do you agree that, rather than financial or penal sanctions, the Ombudsmen should -
have express sialutory power to publicly draw altention to the conduct of an agency?,
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‘83 Should there be any further enforcement powers, such as exist in the United
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which would warrant the additional cost and complexity of this. As noted ' English (U.5.)

above there are considerable commercial and reputational imperatives which
put pressure on agencies to comply. Incentives through matters such as the
KPIs of Chief Executives governed by the State Sector Act may alsobe a
more affective way of addressing this issue.
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Proactive Disclosure

(284 Do you agree that the OIA should require each agency 1o publish on ils webslte the

informalion currently specified in section 20 of the OlA?

Information required to be provided by an agency should be considered upon the
establishment of the agency and specified in its establishing legislation, as it

is for the Guardians.

Each agency differs in terms of its size and nature and a one size fits all
disclosure requirement is neither needed nor likely to add anything of use to

those seeking specific information_held by an agency.
_____-——{ Formatted: Font:

/085 Do you think there should be any further mandatory categories of Information

: - subject to a proaclive disclosure requirement in the OIA or LGOIMA?

MNe—We consider that mandatory disclosure of Information js better dealt with by the ____.-.-{ Formatted: Font: 11 pt )
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Oversight and other functions

§Q86 Do you agree that the OJA and LGOIMA should require agencies to take all
reasonably practicable sleps fo proaclively release official information? :

No. Agencies should be encouraged to be fransparent and those who seek to —-{ Formatted: Font: 11 ptr )

reduce time spent on reactively communicating through Official Information Act
requests will proactively release relevant infermation without being ‘required’ to.

;QB? Should such a requirement apply to all central and local agencles covered by the Ol

legislalion?
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We think there is a distinction between crown entities which are largely commercialin__.

operation and public declsion or pelicy making bodies. Such mandatory disclosure
may be more relevant to the latter.

Q88 What contingent .provision should the legislation make in case the “reasonably

practicable steps® provision proves inadequate? For example, 'should there be a
statulory review or regulation making powers relaling to proactive release of
information?

No specific comment at this time.
‘Q89 Do you think agencies should be required to have explicit publication schemes for.
{he information they hold, as in other jurisdictions?

.Q90 Do you agree that disclosure logs should not be mandatory?

Yes.
Q91 Do you agree that section 48 of the OIA and seclion 41 of the LGOIMA which
protect agencies from court proceedings should not apply to proaclive release?. . . -

If proactive release is mandated then the agency should be afforded protection for

that release (and this would extend to those using the information). [f the release is
voluntary then the agency should not have protection court proceedings.

___________________________________________________________________________________________________________________ ____,_..--{ Forma&ed} Font 11pt { j

{Q92 Do you agree that the OIA and the LGOIMA should expressly include a function of
‘providing advice and guidance o agencles and requesters?

YesifNZ lne-can-afford-it provided that this is streamlined and provided
efficiently i.e. online.
:Q93 Do you agree that the OlA and the LGOIMA should include a function of promoting

awareness and understanding and encouraging education and training?

Yes-if-NZItne-can-affordt._This is central to the effective operalion of the Act |
and the fulfilment of its purpose.

Q94 Do you agree thal an oversight agency should be required to-monitor the operalion

of the OlA and LGOIMA, collect statistics on use, ard reporl.'ﬁndings to Parliament
annually? "
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Yes-ifNZhccanafford-itNo._The replication of agencies and reporting
and the compliance costs that come with such structures should be
avoided unless there is a compelling reason for their implementation.
The operation of the Act should be able to be adeguately monitored via
the sample seen by the Ombudsman each year.

Q95 Do you agree Lhat agenciés should be required to submit statistics relating to official

information requests to the oversight body so as to facililate this monitoring function?’

| ¥es—(eeuld-ju&t—de-an—9m—requesﬁer—thl&the)8ee above at 94.

Q96 Do you agree that an explicit audit funch_on does not need to be included in the OlA - -

or the LGOIMA?

| Yes.See above at 94.
Q97 Do you agree that the OlA and the LGOIMA should expressly enact an oversight
funclion 'which includes monitoring the operalion of the Acls, a policy funclion, a

rewew funchon ‘and a promotion funclion?

| ¥es—lf—N.7_—lne4sanaﬁeFd~ll-See above at 94.
‘Qe8 Do you agree lhat the Ombudsmen should continue to receive and Investigate
i complaints under the _OIA' and the LGOIMA?

Yes.
‘199 Do you agree that the Ombudsmen should be responsible for the provision of
guida_nce and advice?

Yes.
Q100 What agency should be responsible for promoting awareness and underslanding
of the OlA and LGOIMA and arrangmg for programmes of education and fraining for
agencies subject to the Acts?

iQ101 What agency should be responmble for adminisirative overslght of the OJA and the
LGOIMA? What should be included in lhe oversight functions? :

No specnflc comment at this tlme
Q102 Do you think an Information Commissioner Office should be established in New
. Zealand? If s0, what should its funclions be? o

No. See above at 94 If an\dhlnq the
Ombudsman should be prowded with more resource. —uRReceESaRY
cost:

Q103 If you think an inft_jrmation Commissioner Office should be eslablished, should it -
be standalone or be part of another agency?

| 7 No-specificcomment-atthis-time.See above at 102.

Local Government Official Information and Meetings Act 1987

Q104 Do you agree that the LGOIMA should be aligned with OIA in terms of who can -
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make requesls and the purpose of {he legislation?

No specific comment at this time.

Q105 Is the difference between the OiA and LGOIMA about the status of informalion
held by contractors justified? Which version is to be preferred?

{Formatted Font: 11 pt ]
MQMMHMWHW{MMM Formatted: Don't add space between
uslify any difference between these Acts. The Guardians prefer the LGOIMA paragraphs of the same styie

formulation for the fact that it acknowledges the practlical fact that if an agency

does not hold of have access to information it cannot provide it to others.
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Other Issues

Q106 Do you agree that the official information legislation should be redrafted and re-

‘} enacted. - L ‘,I Formatted: Font: 11 pt, Bold, Italic, Highlight ]
i g . N o i R Formatted: Font: (Default} Arial, 11 pt, Bold,
No specific comment at this time. | Ttalic, Highlight

i Formatted: Font: 11 pt, Bold, Ttalic, Highlight ]

0107 Do you agree that the OlA and the LGOIMA should remain as separale Acls?

%1 Formatted; Font: (Default) Arial, 11 pt, Bold,

No SpeC!fIC comment at this time. [ Italic, Highlight ]

‘3108 Do you have any comment on the inleraction belween the PRA and the ol [ Formatted: Font: (Defauit) Arial, 11 pt ]

Ieg|s1al|on? Are any statutory amendments required in your view? : [ Formatted: Font: 11 pt ]

- { Formatted: Font:rll pt }

huge—No We see the Acts as bemq complementary. The PRA def ines lhe scope of __.-—{Formatted: Font: 11 pt ]

information that must be held by agencies in accordance with normal, prudent

busingss practice and the OIA provides for public access to information held by an (
agency. _ . :
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LAW COMMISSION REVIEW OF THE OFFICIAL INFORMATION ACT 1982

In September 2010, the Law Commission released an issues paper litled "The Public's
Right to Know: A Review of the Official Information Act 1882 and Parts 1-6 of the Local
Government Official Information and Meetings Act 1987" ("OIA Paper').

The OlA Paper reviews the operation of the Officlal Information Act 1882 ("OIA"} and the
Local Government Official Information and Meetings Act 1987 ("LGOIMA"). Overall, the
Law Commission considers that the principles of the legislation are sound and they are
generally working well.

However, some requesters feel that agencies do not take sufficient note of the public
interest when declining requests for information, and too readily resorted to the

protection of "commercial interests” as a ground for withholding information. There are . * 727
also concerns that agencies have lended to overuse the “frea and frank" withholding -~

ground and that some withhalding grounds can be difficuit to understand or apply.

The Law Commission's key recommendalion is for the establishment of a firmer system

of precedent and guidance - whereby the casenotes of the Ombudsmen will be
compiled, analysed, and arranged by patterns of decision. Commentary {and examples)
on each case should be provided, drawing on patterns, principles and reasoning.

The Law Commission also suggests requiring agencies to nolify third parties affected by
requests or to whom the information requested belongs to. However, the Law
Commission does not believe that this should amount to a duty to consult.

Compliance with the QIA can involve considerable resources, The Law Commission
received feedback from some government depariments that they were sometimes
overwhelmed by the sheer volume and scope of requests.

One sclution to this problem is the proactive approach developed in the UK and
Australia, where agencies have voluntarily and routinely released information, rather
than walting for it to be asked for under their respective official informaticon legislation.
The Law Commission recommends the adoption of a similar scheme under the OIA and
LGOIMA.

The Law Commission asks whether the principles of open government that are
enshrined in the OlA need to be more aclively promoted - whether it is time to charge a
body with the role of a watch-dog or respensible for championing open government.

The Law Commission has invited submissions or comments {o be senf to the Law
Commission by 10 December 2010.

Background

The operating environment of official information legislation is very different from the
time of their enactment over 20 years ago. First, the legislative and constitutional
[andscape has changed significantly, Privatisation and corporatisation since the 1980s
have seen some organisations leave the public sector, while others have remained
within the state seclor but have radically changed their form and mandates. New types
of entities have been created: state-owned enterprises ("SOEs"), district health boards
("DHBs"} and Crown research institutes ("CRIs"). The State Sector Act 1988 and the
Local Government Act 2002 have created more autonomous government departments
and more clearly delineated separate responsibilities of ministers and heads of
government. The adoplion of the MMP electoral system has had significant implications.

Second, the technological context for official information legislation has changed. At the
time the OlA was enacted, official information was mainly in the form of hard-copy
documents. Since then, digitalisation and the information revolution have radically
changed the nalure and use of official information. Official information can now take new °
forms, including email, tweets, text messages, blogs, and digital video. This has vasily
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increased the volume of official information that ¢an be produced, collated, and stored.
Technological change has also driven soclal and cultural change. There is now a much
greater expectation of openness and availability of information than the past.

There has also been change in the international environment. Notably the UK and -~
Australia have recently reviewed thelr official information legislation, and there is a clear =
Irend towards more proactive release, and the creation of information commissions =+
(independent authorities that are set up to uphold information rights in the public interest - :

and to promote openness by public agencies).
Scope of the legislation

Currenlly, to find out which agencles are subject to the OJA, one needs to peruse three
schedules of two Acts {the OJA and the Ombudsman Act). The Law Commission
recommends that all agencies subject to the OIA and the LGOIMA should be clearly and
explicitly listed under one schedule in each of those Acts.

Further, the lists in the schedules are not entirely logical and contain discrepancies. For :*

example, while all crown entities are subject to the CIA, not all of them are listed by
name in the statues. The Law Commission belisves that the schedules of both the OIA
and the LGOIMA need to be reviewed carefully to eliminate anomalies and bring within
coverage organisations that should be included (according te an agency's relationship to -
the central government).[Support] _Flne

In particular, the Law Commission feels that while there are good reasons for SOEs to '
be exempt, the fact that they are owned by the public, they have an obligation to exhibit
a sense of social responsibility, and are overseen by the government mean they should

remain subject to the OIA, which is consistent with previous reviews. The Law :

Commission comments that the commercial grounds for withholding information are
sufficient to protect SCEs (and CCOs) provided that they are applied correctly.[N/A]

Unlikely that this wil change but If It does then CFls (at least the investment part ST

of them) should be treated the same as SQOEs?

Decision-making

The method of decision-making under the withholding grounds is currently through the :

"case-by-case” system. The "case-by-case” system has numerous issues; the lack of
firm rules means this process takes time and it is less efficient in terms of resources;
there can be more room for what some see as "game-playing” by agencies; and there is
greater uncertainty, inconsistency, and the risk that an agency might reach an
inconsistent decision. Nevertheless, the Law Commission feels thal the case-by-case
system should be relained, and considers that amending the OIA through codification of
rules or regulations could reduce flexibility, and freeze the present practice in time.
[Support] Flne

The Law Commission believes that for the case-by-case system to work belter, firmer
precedent and guidance should be adopled. Currently, the Ombudsman's case notes

specify that they do not create any legal precedent for the view the Ombudsman may . ...

take on any matter in the future. The Law Commission propeses a system of precedent
using the casenotes of the Ombudsmen, and for them to be compiled, anatysed, and
arranged by pattems of decision. Commentary on each case will be provided, drawing
not only patterns but also principles and reasoning. It will also provide examples derived
from the case nofes. The Law Commission believes that this system will provide better
guidance but al the same time avoid selting rigid rules.[Support] Fine

Protecting good government

The Law Commission finds that the “maintenance of conslitutional conventions” (s9{2)(f)
and "free and frank expression of opinion" (s9{2)(g)(i}) withholding grounds are poorly

_.__,.._—--[Formatted: Font: Bokd




understood and difficult for officials to apply. There is a perception that they are . -
overused (particularly the "free and frank" ground). At

19. The term "constitutionat convention” is problematic. It is difficult to understand what it -
actually means. Some commentaters have described the list of so-called conventions -~
as "conceptually incoherent”,

20. In terms of the "free and frank" ground, the essence of the provision is to thwart the
chilling effect that openness can have on the expression of blunt or unfettered opinions
communicated between ministers and officials. The Law Commission recommends that
both "opinions" as well as "advice" should be covered, because they have been used
interchangeably. The Law Commission also welcomes submissions on whether bodies
outside of core government, eg the SOEs, CRIs and tertiary education, should be able

to use this ground to wilhholding information. [Discuss applicabllity to Guardians]

l_,.--'{Formarted: Highlight

21. One suggestion is to combine the two grounds (but not change the substance of the two
grounds) by conveying all the nuances of the required protection. The Law Commission
invites comments on these suggestions.

Protecting commerclal interests

22, The Law Commission also examined the commercial withholding grounds: "disclosure of
trade secret” (s9(2)(b}i}), "prejudice commercial position” (s9(2)(b)(ii)}, "protect
information subject to an obligation of confidence” (s9(2)(ba)), “prejudice or
disadvantage commercial activities” (s9(2)(i)), and ‘prejudice or disadvantage
negotiations" (s9(2)(j)). Agencies sometimes find them difficult to apply, while
requesters feel that these grounds are overused. Very often, Crown Entities, SOEs,
Counciis or CCOs may not wish detailed commercial arrangements or negotiations with -
other organisations to be made public (as this might prejudice future dealings with the

same or other parties, or that it might give an advantage to their competitors In the :
private sector).[Provide examples e.g. international funds] +::-{ Formatted: Highlight

23. In terms of third party information held by agencies, the Law Commission supports the
praclice of consulling with third parties who might be affected before disclosure is made. - -~
While not making consullation mandatory, the Law Commission recommends imposing
a requirement that third parties be notified in appropriate time before the information is
disclosed. Failure to notify should be a ground for complaint to the
Ombudsmen.[Support]__Why —~ we do thls any usually commercial contracts
require it — no need for law?

24, An issue raised was whether the definition of "commercial” as "for the purpose of
making a profit” is too narrow. A number of responses pointed out that this test makes it
difficult for non-commercial organisations with significant economic interests to apply the
commercial grounds for withholding, or that activities may not have benefits that can
always be measured in monetary terms but are nonetheless commercial in nature (eg
funding events to stimulate the wider community). The Law Commission has not
reached a view on this question and welcomes further views.[Discuss. Guardians'
activities are for profit so perhaps not a key issue]__Have had example where
Ombudsman has said we were not a commerclal enterprise but changed their -
mind.

25, The Law Commission feels that there should be no exemption for intellectual property,
copyright, trademarks, or confidential information, because there can clearly be
circumstances where the public interest might require disclosure (for example where the -
subjecl matter involved an unjustified expenditure of public money). However, in such
cases the public interest in disclosure must be very strong or exceplional. Further,
agencies can release information on the condition that it is only to be used in a certain
way. The Law Commission believes the solution lies with firmer precedent and

guidance.[Discuss]_ [Discuss re overseas experience — probably unlikely to be
accepted]
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Other withholding grounds

Protecting Privacy

The Law Comrnission notes that Steven Price's research shows that the application of
the privacy withholding ground has been "extremely inconsistent, and in some casss,
alarmingly sloppy”. There is a case for the Privacy Act 1993 and the OIA to be more
closely aligned. The Law Commission has put forward three options: firmer guidance -
(the Law Commission's preferred option), minor amendment to prevent unreasonable
disclosure, or disclosure based on principle 11 of the Privacy Act. However, the Law
Commission warns that OIA requests should not provide a "back-door” to information
sharing amongst central government agencies.[N/A]

Information soon to be publicly available

Of note is the Law Commission’s opinion that the administrative ground for withholding

under 518 (ie "the information requested is or will soon be publicly available") allows too - =

much scope for manipulation. The term "publicly available” is nol always clear in its
application. The Law Commission recommends rewording the section to read "that the
information is to be made publicly and readily available within a very short time, and its
immediate disclosure is unnecessary or administratively impractical”.[N/A]

Maintenance of law

The Law Commission draws attention to the "maintenance of law" conclusive ground in
sb{c). Currently, it has been used by agencies beyond the confines of criminal
proceedings to cover court processes such as “"prejudice to a fair frial". Also, it has been -
used by a number of agencies much more widely to prevent prejudice to an inquiry or :-
investigation. The IRD for instance, uses it in relation to information acquired in the
course of an audit. The Law Commission has serious doubts whether the "maintenance
of law” ground is appropriate in such cases. Rather than resorting to the "maintenance
of law", the Law Commission believes that there is a case for an explicit new withholding
ground to cover material provided in the course of inquiries and investigations. This new
ground should not be conclusive, but should allow disclosure if factors of public interest
outweigh the desirability of withholding in a particular case.[N/A]

New withholding grounds?

The Law Commission welcomes submissions as to whether there should be new
grounds to cover harassment, protection of cultural values or other grounds.[Discuss]
Probably no need for further.

The public interest test

The Law Commission notes that in deciding whether to withhold information, an agency .
must under a two-stage approach: is the information such thal a withholding ground is
made out?, and if so, is it overridden by the public interest in making that information
available? The Law Commission notes that currently, the public interest lest Is applied
only in a token fashion, or sometimes ignored. At this stage, the Law Commission
recommends rewording the words of s9(1) to make the need for the public inlerest
consideration to be more prominent. Further, it suggests amending s9 to require an
agency 1o expressly state that it has considered the public interest [Neutral], _No need
for particular statement?

Requests - some problems [Discuss whether Guardians has experienced many
requests/wishes fo submit]

There are issues relating to the practicalities of handling and processing requests. Most
agencies have complained about voluminous requests and vexatious requesters:




(a) Due particularity - The Act requires {hat requesis be made wilh "due
particularity”. The Commission recommends redefining that term in plain
English to require that request should be made as precisely as possible.

(b) Duty to consult - The Act requires the agency to assist with narrowing down
large or broad requests. The Law Commission suggest that a requirement of
discussion with the requester where practicable should be included in the Acts.

Why?

(c} Substantial collation and research - There is currently power to refuse a
request if it involves "substantial collation or research”. The Law Commission
recommends that review and assessment of the information should be
acknowledged in the Acls, as well as making clear that the word "substantial” is =
relative to the size and resources of the agency involved.

(d) Frivolous or vexalious requestsfrequesters - The Act allows refusal of a request
that is "frivolous or vexatious". The Law Commission recommends that this be
defined in modern plain language. It also suggests that past conduct of the
requester should be able to be taken into account.

(e) Purpose of request - The Law Commission received suggestions that ===
requesters should state the purpose of the request. This could be useful for
determining whether a request is vexatious, whether refease would be in the
public interest, whether charging would be appropriate, and in helping to refine
an overbroad request. However, the Law Commission feels that this is unlikely
to be effective and difficult to reconcile with the purpose of the legislation.

Processing requests [Discuss Guardlans' experience]
32. There are issues relating to the process of how requests are received, including:

(a) Time limits - On receiving a request, an agency is obliged to make a decision
as socon as reasonably practicable, with a maximum time limit of 20 working
days. The Law Commission received submissions from both the media and
government agencies, and believes, on balance, that the 20 working days
maximum time limit be retained. Further, there is ambiguity between "decision”
and "release". The Law Commission recommends requiring release as soon as
possible after decision.

{b) Acknowledgment of receipt - The time limit of 20 working days runs from “the L
day on which the request is received”. However, requesters are often unsure .. ..o
when the time limit is triggered and therefore when they may expect a decision. . ..
The Law Commission recommends that there should be a requirement for ... <
agencies to acknowledge receipt of requests, with a failure to acknowledge -~
receipt baing grounds for a complaint to the Ombudsmen.

{c) Urgent requests - the Law Commission beligves that there is no need to
change the present law because undue delay in responding is treated in the
same way as a refusal and is therefore a ground of complaint.

(d) Release of information - The Act states that the information requested should
be released in the form of the requesters preference unless it would "impair
efficient administration®. Metadata (information about the documents' content,
author, publication date and physical location), backup systems, and
information inaccessible without specialist expertise are also discussed. The
Law Commission is interested in recelving views on this.

(&) Re-use - Release under the OlA to the requester does not automatically mean
that he or she can publish it to the world, for example it might be in breach of
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confidence or breach of copyright. An agency can release material which it
might otherwise have withheld on condition that it is used only in a certain way.
Effectively, it operates by way of agreement. The Law Commission does not
think there is anything wrong with this practice and therefore the Act does not
need to explicitly provide for it [Support]

{f Charging - there is inconsistency across difficult agencies relating to charging
for large requests. The Law Commission recommends a uniform charging
practice, with guidelines or regulations laying down clear and uniform
rules.[Support cost recovery as antidote to vexatious clalms]_Fine as long

as can not charge If don't want to,

Complaints and Remedies [Neutral]

The current complaint system operated by the Ombudsmen is laid oul in both the
Ombudsmen Act as well as the OIA. The Law Commission suggests that the whole
process should be contained in the OIA or LGOIMA even If that involves replicating the
aspects currently in the Ombudsmen Act.

The Law Commission was of the view that there should be new grounds for complaint,
for example, improper or untimely transfers, failure to promplly deal with urgent
requests, or failure to give notice to third parties before releasing their information.

Currently, agencies are under a "public duty" to obsetve the recommendation of the
Ombudsmen, unless in the case of the OIA the recommendation is reversed by Order in
Council (effectively by the Cabinet), and in the case of the LGOIMA by the local
authority itself in a meeting. Such veto powers have rarely been exercised. The Law
Commission recommends abolishing the veto, so that judicial review will be the only
means of challenging the Ombudsmen's decision. Further, the Ombudsmen's finding
shouid be called a "decision™ or "determination”, rather than a "recommendation”.

Proactive disclosure

The UK and Australian governments (amongst other governments) have passed
legislation requiring agencies to adopt and maintain a scheme for the publication of
information by that authority.

The domestic trend has also been towards proaclive disclosure. Seclion 20 of QIA |
provides thal the Minisiry of Justice shall regularly release a publication setling out its
structure, funclions etc. Various other Acts, such as the Public Finance Act 1989,

Crown Entilies Act 2004, and the State-Owned Enterprises Act 1986 contain .

requirements to report publicly and the types of information that must be published in
annual reports. More and more policy frameworks, such as the Policy Framework for
Government-held Information released in 1997 and The Digital Stralegy 2.0, promote
proactive publication. It is also standard practice for departments to place discussion
documents, submissions, and important policy documents on their websites.

The Law Commission recommends requiring agencies lo take all reasonable steps to
proactively make information publicly available. Agencies subject to the OIA cover a
wide range, so in the early stage the Law Commission believes the requirement shouid
be confined to Departments, Crown Entities, and the local authorities in Part 1 of the .
First Schedule of the LGOIMA [To discuss. Likely to be costly, Perhaps support
maintenance of status quo]_Don't make this requirement- In agency's interest -

anyway.

Other issues

Oversight and other functions




—

39.

40.

41.

Currently, the complaints investigation function under the OIA and the LGOIMA is
vested in the Ombudsmen. Howaver, the Law Commissicn suggests that the OIA should
spacifically require four funclions to be carried out: investigation of complaints; provision
of guidance; promotion and education; and oversight. It believes that the office of the
Ombudsmen should be expanded to cover provision of guidance, as well as promation
and education. It recommends that an independent Information Commission be
eslablished to perform the oversight function, i.e. to monitor, report and periodicatly
review the operation of the legislation, and to promote the proactive release of
information by agencies.[Neutral]

QOther miscellaneous issues

The Law Commission examines other issues such as the redrafting of the withholding
grounds for various reasons, to include clearer wording, as well as belter logical order.

The Law Gommission also examines the relationship between the OIA and the Public
Records Act 2005 ("PRA"), forming the view that the two Acts interact appropriately.
The Commission considers that the definitions of "record" under the PRA and
"information” under the OIA are sufficienlly wide to ensure that requesters of information
will not be thwarled by the disposal of information that is not caught by the PRA. For
now, the Law Commission does not believe that either piece of legislation needs to be
amended to fit wilh the other. [Support. Any expansion of categories of information
that must be retained under the PRA will lead to additional record-keeping and
OlA request costs for Guardians]

Russell McVeagh
16 November 2010
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LAW COMMISSION REVIEW OF THE OFFICIAL INFORMATION ACT 1982

In Seplember 2010, the Law Commission released an issues paper titled "The Public's
Right to Know: A Review of the Official Information Act 1982 and Parts 1-6 of the Local
Government Official Information and Meetings Act 1987 ("OlA Paper”).

The OlA Paper reviews the operation of the Official Information Act 1982 ("OIA") and the .

Local Government Official Information and Meetings Act 1887 ("LGCIMA"). Overall, the
Law Commission considers that the principles of the legislation are sound and they are
generally working well.

However, some requesters feel that agencies do not take sufficient note of the public
interest when declining requests for information, and too readily resorted to the
protection of "commercial interests" as a ground for withholding information. There are
also concerns that agencies have tended to overuse the "free and frank" withholding
ground and that some withholding grounds can be difficult to understand or apply.

The Law Commission's key recommendation is for the establishment of a firmer system
of precedent and guidance - whereby the casenotes of the Ombudsmen will be
compiled, analysed, ang arranged by patterns of decision. Commentary {and examples)
on each case should be provided, drawing on patterns, principles and reasoning.

The Law Commission also suggests requiring agencies to notify third parlies affected by
requests or to whom the information requested belongs to. However, the Law
Commission does not believe that this should amount to a duty to consult.

Compliance with the OlA can involve considerable resources. The Law Commission
received feedback from some government departments that they were sometimes
overwhelmed by the sheer volume and scope of requests.

One solution to this problem Is the proactive approach developed in the UK and
Australia, where agencies have voluntarily and routinely released information, rather
than waiting for it to be asked for under their respeclive official information legislation.
The Law Commission recommends the adoption of a similar scheme under the OlA and
LGOIMA.

The Law Commission asks whether the principles of open government that are
enshrined in the OIA need to be more aclively premoled - whether it is lime o charge a
body with the role of a watch-dog or responsible for championing open government.

The Law Commission has invited submissions or comments to be sent to the Law
Commission by 10 December 2010.

Background

The operaling environment of official information legisiation is very different from the
time of their enactment over 20 years ago. First, the legislative and constitutional
landscape has changed significantly. Privatisation and corporalisation since the 1980s
have seen some organisations leave the public sector, while others have remafned
within the state sector but have radically changed their form and mandates. New types
of entities have been created: state-owned enlerprises ("SOEs"), district health boards
("DHBs"} and Crown research inslitutes ("CRIs"). The State Sector Act 1988 and the
Local Government Act 2002 have created more aulonomous government departments
and more clearly delineated separate responsibilities of ministers and heads of
government. The adoption of the MMP elecloral system has had significant implications.

Second, the technological context for official information legislation has changed. At the

time the OIA was enacted, official information was mainly in the form of hard-copy
documents. Since then, digitalisalion and the information revolution have radically
changed the nature and use of official information. Official information can now take new
forms, including email, tweets, text messages, blogs, and digital video. This has vastly
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increased the volume of official information that can be produced, collated, and stored.
Technolegical change has also driven social and cultural change. There is now a much
greater expectalion of openness and availability of information than the past.

There has also been change in the international environment. Notably the UK and
Auslralia have recently reviewed their official information legisfation, and there is a clear
trend towards more proactive release, and the creation of information commissions

(independent authorities that are set up to upheld information righlts in the public interest =

and to promote openness by public agencies).
Scope of the legislation

Currently, lo find out which agencies are subject to the OlA, one needs to peruse thres

schedules of two Acts (the OIA and the Ombudsman Act). The Law Commission |
recommends that all agencies subject to the OlA and the LGOIMA should be clearly and

explicitly listed under one schedule in each of those Acts.

Further, 1he lists in the schedules are not entirely logical and contain discrepancies. For
example, while all crown enlities are subject to the OIA, not all of them are listed by
name In the slatues. The Law Commission believes that the schedules of both the OIA .
and the LGOIMA need fo be reviewed carefully to eliminate anomalies and bring within

coverage organisations that should be included (according to an agency's relationship to o

the central government).[Support] Fine

In particular, the Law Gommission feels that while there are good reasons for SOEs to
be exempt, the fact that they are owned by the public, they have an obligation to exhibit
a sense of social respansibility, and are overseen by the government mean they should
remain subject to the OIA, which Is consistent with previous reviews. The Law -
Commission comments that the commercial grounds for withholding information are
sufficient to protect SOEs (and CCQs) provided that they are applied correctly.[N/A]

Unlikely that this wil change but if It does then GFls (at least the Investment part
7 :

of them) should be treated the same as SOEs

Decision-making

The method of decision-making under the withholding grounds is currently through the
"case-by-case” system. The "case-by-case" system has numercus Issues: the lack of
firm rules means this process takes time and it is less efficient in terms of resources;
there can be more room for what some see as "game-playing" by agencies; and there is
greater uncertainly, inconsistency, and the risk that an agency might reach an
inconsistent decision. Nevertheless, the Law Commission feels thal the case-by-case
system should be retained, and considers that amending the OIA through codification of
rules or regulations could reduce flexibility, and freeze the present practice in time.

[Support] Fine

The Law Commission believes that for the case-by-case system to work better, firmer
precedent and guidance should be adopted. Currently, the Ombudsman's case noles

specify that they do not create any legal precedent for the view the Ombudsman may .

take on any matter in the future. The Law Commission proposes a system of precedent
using the casenotes of the Ombudsmen, and for them to be compiled, analysed, and
arranged by patterns of decision. Commentary on each case will be provided, drawing
not only patterns but also principles and reasoning. It will also provide examples derived
from the case notes. The Law Commission believes that this system will provide better
guidance bul at the same time avoid setting rigid rules.[Support] Fine

Protecting good government

The Law Commission finds that the "maintenance of constitutional conventions” {s9(2){f)
and "free and frank expression of opinion” (s9(2)(g)(i)) withholding grounds are poorly
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understood and difficult for officials to apply. There is a perception that they are
overused (particularly the "free and frank”" ground).

The term "constitutional convention” is problematic. It is difficult to understand what it - -

actually means. Seme commentators have described the list of so-called conventions
as "conceptually incoherent”.

In terms of the “free and frank" ground, lhe essence of the provision is to thwarl the
chilling effect that openness can have on the expression of blunt or unfettered opinions

communicated between ministers and officials. The Law Commission recommends thal =

both "opinions" as well as "advice" should be covered, because they have been used
interchangeably. The Law Commission also welcomes submissions on whether bodies
outside of cere government, eg the SOEs, CRIs and terliary education, should be able
to use this ground to withholding information. JDiscuss applicabllity to Guardians]

One suggeslion is to combine the two grounds (but not change the substance of the fwo
grounds) by conveying all the nuances of the required protection. The Law Commission
invites comments on these suggestions.

Protecting commerclal interests

The Law Commission also examined the commaercial withholding grounds: "disclosure of
frade secret" (s9(2)}(b)(i)), “prejudice commercial position” (s9(2)(b)ii}), “protect
information subjecl lo an obligation of confidence” (s@(2){ba)), "prejudice or
disadvantage commercial activities” (s9(2)()), and ‘"prejudice or disadvantage
negotiations” (s9{2)(j}). Agencies somelimes find them difficult to apply, while
requesters feel that these grounds are overused. Very often, Crown Entities, SOEs,
Councits or CCOs may not wish detailed commercial arrangements or negotiations with
other organisations to be made public (as this might prejudice future dealings with the
same or other parties, or that it might give an advantage to their competitors in the

In terms of third party information held by agencies, the Law Commission supporls the
practice of consulting with third pariles who might be affected before disclosure is made.
While not making consultation mandatory, the Law Commission recommends imposing
a requirement that third parties be notified in appropriate time before the information is
disclosed. Failure to notify should be a ground for complaint to the
Ombudsmen.[Support]__Why — we do this_any usually commerclal contracts
require it — no need for law?

An issue raised was whether the definition of “"commercial" as “for the purpose of
making a profit" is too narrow. A number of responses pointed out that this test makes it
difficult for non-commercial organisations with significant economic interests to apply the
commercial grounds for withholding, or thal activilies may not have benefits that can
always be measured in monetary lerms but are nonetheless commercial in nature (eg
funding events to stimulate the wider community). The Law Commission has not
reached a view on this question and welcomes further views.[Discuss. Guardians'
activities are for profit so perhaps not a key issue] _Have had example where
Ombudsman has said we were not a commercial enterprise but changed their
mind,

The Law Commission feels that there should be no exemption for intellectual property,
copyright, trademarks, or confidential information, because there can clearly be
circumstances where the public Interest might require disclosure (for example where the
subject matter involved an unjustified expenditure of public money). However, in such
cases the public interest in disclosure must be very strong or exceplional. Further,
agencies can release information on the condition that it is only to be used in a certain
way. The Law Commission believes Ilhe solution lies with firmer precedent and
guidance.[Discuss]_ [Discuss re overseas experience — probably unlikely to be

accepted]

ﬁ-‘ormatted: Highlight
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Other withholding grounds

Protecling Privacy

The Law Commission notes that Steven Price's research shows that the application of
the privacy withholding ground has been “"extremely inconsistent, and in some cases,
alarmingly sloppy”. There is a case for the Privacy Act 1993 and the OIA to be more
closely aligned. The Law Commission has put forward three options: fimer guidance
(the Law Commission's preferred option), minor amendment to prevent unreasonable
disclosure, or disclosure based on principle 11 of the Privacy Act. However, the Law
Commission warns that OlA requests should not provide a "back-door" to information
sharing amongst central government agencies.[N/A]

Information soon to be publicly available

Of note is the Law Commission's opinion that the administrative ground for withholding
under s18 (ie "the information requested is or will scon be publicly available”) allows too
much scope for manipulation. The term "publicly available” is not always clear in its
application. The Law Commission recommends rewording the section to read "that the
information is to be made publicly and readily available within a very shorl time, and its
immediate disclosure is unnecessary or administratively Impractical™. [N/A]

Maintenance of law

The Law Commission draws attention to the "maintenance of law" conclusive ground in
s6{c). Currently, it has been used by agencies beyond the confines of criminal
proceedings to cover court processes such as "prejudice to a fair trial”. Also, it has been
used by a number of agencies much more widely to prevent prejudice to an inquiry or
Investigation. The IRD for instance, uses it in relation to information acquired in the
course of an audit. The Law Commission has serious doubts whether the "maintenance
of law" ground is appropriate in such cases. Rather than resorting to the "maintenance
of law", the Law Commission believes that there is a case for an explicit new withholding
ground to cover material provided in the course of Inquiries and investigations. This new
ground should not be conclusive, but should allow disclosure if factors of public interest
oubweigh the desirability of withholding In a particular case.[N/A]

New withholding grounds?

The Law Commission welcomes submissions as to whether there should be new
grounds to cover harassment, protection of cultural values or other grounds.[Discuss]
Probably no need for further.

The public interest test

The Law Commission notes that in deciding whether to withhold informalion, an agency
must under a two-stage approach: is the information such that a withholding ground is
made out?, and if so, Is it overridden by the public interest in making that information
available? The Law Commission noles that currently, the public interest test is applied
only in a token fashion, or sometimes ignored. At this stage, the Law Commission
recommends rewording the words of s9(1) to make the need for the public interest
consideration to be more prominent. Further, it suggests amending s9 to require an
agency to expressly state that it has considered the public interest.[Neutrall. No need
for particular statement?

Requests - some problems [Discuss whether Guardians has experienced many
requests/wishes to submit]

There are issues relating to the practicalities of handling and processing requests. Most _
agencies have complained about voluminous requests and vexatious requesters:




(a) Due particularity - The Act requires that requests be made with “"due
particularity”. The Commission recommends redefining that term in plain
English to require that request should be made as precisely as possible.

(b) Duty to consult - The Act requires the agency to assist with narrowing down
large or broad requests. The Law Commission suggest that a requirement of
discussion with the requester where practicable should be included in the Acls.

Why?

{c) Substantial collation and research - There is currently power lo refuse a
request If It involves "substantial coliation or research”. The Law Commission
recommends that review and assessment of the information should be
acknowledged in the Acts, as well as making clear that the word "substantial® is
relative to the size and resources of the agency involved.

(d) Frivolous or vexatious requests/requesters - The Act allows refusal of a request -
that is "frivolous or vexatious”. The Law Commission recommends that this be
defined in modern plain language. It also suggests thal past conduct of the
requester should be able to be taken into account.

(&) Purpose of request - The Law Commission received suggestions that
requesters should state the purpose of the request. This could be useful for
determining whether a request is vexalious, whether release would be in the
public Interest, whether charging would be appropriate, and in helping to refine
an overbroad request. However, the Law Commission feels that this is unlikely
to be effective and difficult to reconcile with the purpose of the legislation.

Processing requests [Discuss Guardians' experience]
32 There are issues relating to the process of how requests are received, including:

(a) Time limits - On receiving a request, an agency is obliged to make a decision
as soon as reasonably practicable, with a maximum time limit of 20 working
days. The Law Commission received submissions from both the media and
government agencies, and believes, on balance, that the 20 working days
maximum time limit be retained. Further, there is ambiguily between "decision”
and "release". The Law Commission recommends requiring release as soon as
possible after decision.

(b) Acknowledgment of receipt - The time limit of 20 working days runs from "the
day on which the request is received”. However, requeslers are often unsure
when the time limit is triggered and therefore when they may expect a decision.
The Law Commission recommends that there should be a requirement for
agencies to acknowledge receipt of requests, with a failure to acknowledge
receipt being grounds for a complaint to the Ombudsmen.

{c) Urgent requests - the Law Commission believes that there is no need to
change the present law because undue délay in responding is treated in the
same way as a refusal and is therefore a ground of complaint.

(d) Release of information - The Acl states that the informalion requested should
be released in the form of the requesters preference unless it would "impair
efficient administration”. Metadata (information about the documents' content,
author, publication date and physical location), backup systems, and
information inaccessible without specialist expertise are also discussed. The
Law Commission is interested in receiving views on this.

(2) Re-use - Release under the OIA to the requester does not automalically mean :
that he or she can publish it to the world, for example it might be in breach of
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confidence or breach of copyright. An agency can release material which it
might otherwise have withheld on condition that il is used only in a certain way.
Effectively, it operates by way of agreement. The Law Commission does not
think there is anything wrong with this practice and therefore the Act does not
need to explicitly provide for it[Suppori]

{n Charging - there is inconsistency across difficuit agencies relating to charging
for large requesls. The Law Commission recommends a uniform charging
praclice, with guidelines or regulations laying down clear and uniform
rules [Support cost recovery as antidote to vexatious clalms] Fine as long
as can not charge if don’t want to,

Complaints and Remedies [Neutral]

The current complaint system operaled by the Ombudsmen Is faid out in both the
Ombudsmen Act as well as the OIA. The Law Commission suggests that the whole
process should be contained in the OIA or LGOIMA even if that involves replicaling the
aspects currenlly in the Ombudsmen Act.

The Law Commission was of the view Lhat there should be new grounds for complaint,
for example, improper or untimely transfers, failure to promplly deal with urgent
requests, ar failure to give notice to third parties before releasing thelr information.

Currently, agencies are under a "public duty" to observe the recommendation of the
Ombudsmen, unless in the case of the OIA the recommendation is reversed by Order in
Council (effeclively by the Cabinet), and in the case of the LGOIMA by the local
authorily itself in a meeting. Such veto powers have rarely been exercised. The Law
Commission recommends abolishing the veto, so that judicial review will be the anly
means of challenging the Ombudsmen's decision. Further, the Ombudsmen's finding
should be called a "decision" or "determination”, rather than a "recommendation”,

Proactive disclosure

The UK and Auslralian governments (amongsl other governments) have passed
legislation requiring agencies to adopt and maintain a scheme for the publication of
information by that authority.

The domeslic trend has also been towards proactive disclosure. Section 20 of QIA
provides that the Ministry of Justice shall regularly release a publication setting out its
struclure, functions etc. Various other Acts, such as the Public Finance Act 1989,
Crown Entities Act 2004, and the State-Owned Enlerprises Act 1986 contain
requirements to report publicly and the types of information that must be published in
annual reports. More and more policy frameworks, such as the Policy Framework for
Governmenl-heid Informalion released in 1997 and The Digital Stralegy 2.0, promote
proactive publication. It is also standard practice for depariments to place discussion
documents, submissions, and important policy decuments on their websites.

The Law Commission recommends requiring agencies to take all reasonable steps to
proactively make infermalion publicly available. Agencies subject to the OIA cover a
wide range, so in the early stage the Law Commission believes the requirement should
be confined to Departments, Crown Enlities, and the local authorities in Part 1 of the
First Schedule of the LGOIMA.[To discuss. Likely to be costly, Perhaps support
maintenance of status quo] Don't make this requirement- In agency's interest

anyway.

Other fssues

Oversight and other functions
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Currenlly, the complaints investigation function under the OIA and the LGOIMA is
vested in the Ombudsmen. However, the Law Commission suggests that the OIA should
specifically require four funclions to be carried out: investigation of complaints; provision
of guidance; promotion and education; and oversight. It believes that the office of the
Ombudsmen should be expanded to cover provision of guidance, as well as promotion
and education. It recommends that an independent informalion Commission be
established to perform the oversight function, i.e. to moniter, report and periodically
review the operation of ihe legislation, and to promote the proactive release of
information by agencies.[Neutral]

Other miscellanegus issues

The Law Commission examines other issues such as the redratting of the withholding
grounds for various reasons, fo include clearer wording, as well as better logical order.

The Law Commission also examines ihe relationship between the OIA and the Public
Records Act 2005 ("PRA"), forming the view that the two Acts interact appropriately.
The Commission considers that the definitions of “record” under the PRA and
“information” under the OlA are sufficiently wide to ensure that requesters of information
will not be thwarted by the disposal of information that is not caught by the PRA. For
now, the Law Commission does not believe that either piece of legislation needs o be
amended to fit with the other. [Support. Any expansion of categories of information
that must be retained under the PRA wili lead to additional record-keeping and
OlA request costs for Guardians]

Russell McVeagh
16 November 2010
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NEW ZEALAND
SUPERANNUATION
FUND

23 December 2010

Official Information Legislation Review
Law Commission

PO Box 2590

WELLINGTON 6140

Email: officialinfo@lawcom.govt.nz

1.1

1.2

3.1

3.2

The Public’s Right to Know

We refer to the Law Commission’s Issues Paper 19, September 2010, ‘The Public’s
Right to Know.

We provide information about us and the key issues for us in the Issues Paper below.
In addition, we have set out the questions in the Issues Paper in the attached
appendix and outline our thoughts in respect of those questions where we consider
we can provide most perspective.

The Guardians and the New Zealand Superannuation Fund

This submission is made by the Guardians of New Zealand Superannuation
("Guardians"). The Guardians is an autonomous crown entity that was established in
2002 to manage and administer the New Zealand Superannuation Fund (the "Fund").
The Fund is not a legal entity but a pool of Crown assets. The Fund size as at 31

October 2010 is NZD17.66 billion.
Commercial nature of our business

The Guardians is under a statutory duty to invest the investment funds under their
management on a prudent, commercial basis and to manage and administer those
funds in a manner consistent with:

Best-practice portfolio management.

e Maximising return without undue risk.

» Avoiding prejudice to New Zealand’s reputation as a responsible member of the
world community.

The Guardians undertake a range of investment activities that it believes will add
value over and above the returns generated by passive investments in the asset
classes contained within the reference portfolio. This includes three broad areas of
value-adding activity.

GUARDIANS OF NEW ZEALAND SUPERANNUATION
Level 17, Quay Tower, 29 Customs Street West, Auckfand
PO Box 106 607, Auckland, Mew Zealand. Phone: +64 9 300 6980 Fax: +64 9 300 6981
www.nzsuperfund.co.nz

A
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3.4

3.5

3.6

4.1

4.2

5.1

5.2

The first category of value-adding activity is capturing active returns through investing
in private markets andfor selecting and investing through active managers. For
instance investment strategies in:

e Infrastructure (e.g. purchase with Infratil of Shell downstream assets).

¢ Timber (e.0. Ownership of Kaingaroa Forest in partnership with Harvard
Endowment Fund).

s Private Equity and Property (investment in multiple private equity and private
equity real estate partnerships and other collective investment vehicles).

¢ Rural land.

» New Zealand direct.

The second is strategic tilting or 'swimming against the tide'. The third category is
portfolio completion (closely managing fees and costs).

Like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers. The
agreements governing these relationships include terms that are commercially
sensitive for the third party and/or for us. In addition, from time to time we hold market
sensitive information (i.e. inside information) and have procedures in place to manage
the risk under insider trading laws.

More information about how we invest the Fund can be found in our annual report,
Statement of Intent and additional information on our website
(www.nzsuperfund.co.nz.).

Protection against certain actions potentially unavailable

As discussed helow (Section 5), we consider there is risk to us of reverse freedom of
information complaints in the context of our commercial activities.

The protections in the Act (section 48) may not be available to us. In particular, we
make off-shore investments on a regular basis in accordance with agreements that
are subject to foreign laws. Any bar on proceedings in the Act will not necessarily
effectively protect the Guardians from suit because a New Zealand statute cannot
directly speak to the Courts of another jurisdiction. That is, a New Zealand statute
cannot direct a foreign court to excuse a breach of that country’s own laws. Whilst
defences under private international law may be available in certain cases, this
highlights the need for the commercial prejudice and subject to confidence grounds to
be adequately robust and flexible enough to protect agencies like the Guardians. In
addition, consistent and principled decisions by the Ombudsman assist in providing
greater commercial certainty.

The Guardians’ Approach fo Transparency

We have included in our Annual Report (pages 34-35) a description of our approach
to transparency.

The Annual Report section we have referred to also describes the broad range of the

material we proactively release as well as our performance in transparency surveys
by third parties. The San Fransisco-based Sovereign Wealth Fund Institute publishes
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the Linaburg-Maudell Transparency Index and the Guardians has rated 10/10 since
inception of the index. We also include reference to the survey published by the
Washington-based Carnegie Endowment for World Peace where the Guardians were
rated a clear first among the 26 sovereign wealth funds which were signatories to the
Santiago Principles.

The Guardians’ History of Official Information Act Requests

As a relatively young organisation we have had limited experience with the application
of the Act. Requesters have tended to focus on our decisions in relation to
responsible invesiment Issues such as investment in companies involved in the
nuclear weapons industries. We have also received a number of requests relating to
our approach to investing in New Zealand.

We have received approximately 30 requests. We have provided the information as
soon as reasonably practicable and have never exceeded the 20 working-day limit.
Our decisions to withhold have been referred to the Ombudsman on several
occasions and were queried by the Ombudsman on two occasfons. In keeping with
what we have said about being a relatively young organisation, the appeals to the
Ombudsman were for older requests and, as we have hecome more familiar with the
process, our response limes have sharply declined. We believe we have a
constructive relationship with the Ombudsman.

Queries where we have had least experience to date but which we consider will be
the most difficult for us, are where we are asked for information relating to specific
investments or proposed investments, investment managers or the investment
activities and terms such as fees of those managers.

We think that such requests are likely to increase as the Fund grows in size and
becomes belter known through its activites in New Zealand and offshore.
Anecdotally (through conversations with peer funds and general searches), we
understand that freedom of information legislation can be used by people who are
more interested in gaining insights for commercial reasons rather than to scrutinise
the machinery of government.

Questions and Contacts

Please contact us should you require any elaboration on any of the responses or
comments made in our letter to you.

Yours faithfully

Jl

rah Owen
eneral Counsel
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ISSUES PAPER - QUESTIONS

2. Scope of the Acts

Q1 Do you agree that the Schedules to each Act (OIA and the LGOIMA) should Ilst
every agency that they cover? T : ,ToTe

No specific comment at this time.

Q2 Do you agree that the schedules to the OIA and LGOIMA should. be examlned ,to
eliminate anomalies and ensure that all relevant bodies are lncluded? '

No specific comment at this time.

Q3 Do you agree that SOEs and other orown enmy companles should remaln within lhe
scope of the OIA? S P o o

No specific comment at this time.

Q4 Do you agree that council controlled organisafions should remain within the scope of
the LGOIMA? ST e T e e e R .

No specific comment at this time.

Q5 Do you agree that the Parlfamentary Counsel Ofﬂce should be brought wnhm the,
scope of the QIA? o .

No specific comment at this time.

Q6 Do you agree that the OIA should speclfy what lnformatlon relatlng to the operatlon,
of the Courts is covered by the Act?- B - S,

No specific comment at this time.

Q7 Should any further categories of information be expressly excluded from the OlA and
the LGOIMA? T T

Please note our comments under the heading "Protecting Commerclal Interests”
(Chapter 5).




3. Decision-making

Q8 Do you agree that the OlA and the LGO!MA shoutd conttnue to be based on a.case-
by-case model? BARY T '

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

Q9 Do you agree that more clarity and .more certainty about. the official mformahon
withholding grounds can be gained through enhanced gmdance rather than through

prescriptive rules, redrafting the grounds or prescnblng what mformatton shoul ' be

released in regulations?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guldelines and the publishing of case
notes.

Q10 Do you agree there should be a compllat(on analysns of and. commentary on. the
case notes of the Ombudsmen? I A . '

Yes. See above.

Q11 Do you agree there should be greater access to, and reliance on, the casenotes as
precedents? R T S S

Yes. See above.

Q12 Do you agree there should be a reformulation -of the guidefines with greater use of
case examples? R VIS IR L

Yes.

Q13 Do you agree there should be a dedicated and acce,selhle foigia!. information
website? e

Yes.

4. Protecting good government

Q14 Do you agree that the “good government” withholding grounds should be redrafted?

5 . 201677




We have no comment on section 9(2)(f)(Constitutional Conventions).

We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real. In our view, while the
use of the ground in (9)2(¢) ("free and frank" expression) is likely to arise
infrequently, it is an important protection. For ease of reference we record the
section (9)2(g):

) maintaln the effective conduct of public affalrs through—

w  ({|) the free and frank expresslon of oplnlens by or between or lo Ministers of the Crown
or members of an organlsatign or officers and employaes of any department o

organtsation in the course of thelr duty; or

»  (il) the protection of such Ministers, members of organisations, officers, and employees
from lmproper pressure or harassment; or

We do not understand the following statement by the Law Commission:

"However, given that all these bodies have relationships with Ministers we are
currently not inclined fo make a change, but ... :

Our understanding of this provision is that it applies to the expression of opinions
between membersfemployees of an organisation in the course of their duty and
need not be with the Minister. We would be concerned if it was the Law
Commission's view that this ground should only apply to communications by or
between or to Ministers of the Crown.

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are heipful.? However, the hurdle for reliance on this
ground set out in the commentary by the Ombudsman is too high (especially
when coupled with the public interest test).

For example, in order for the Guardians to be successful it is important that a
range of investment ideas, including those at the untested or more extreme end
of the spectrum, are able to be tabled and debated without fear of individuals
who promote those ideas being ridiculed or exposed to undue criticism. If the
threshold for this ground is set too high individuals will be incentivised to actina
manner that protects their interests. A situation where more and more advice is
provided orally, or not at all, is contrary to good policy and the principles of open
access to information that the Act seeks to protect.

A balance must be struck.

Q15 What are your views on the proposed reformulated provisions relating to the “good
government" grounds? o T T e T

We agree that the grounds should cover both ‘opinions’ and ‘the provision of
advice'.

1| aw Commisslon's Issues paper, Paragraph 4.39.
% |bid Paragraph 4.29
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5. Protecting commercial inferests

Q16 Do you think the commercial withﬁholding ground s_hould continue.to b__e confined to
situations where the purpose is to make a profit? o e

For ease of reference we record the section:

) protect information where the making avallable of the information—
o {) would dlsclose a trade secrel; of
o (if) would be likely unreasonably to prejudice the commerclal position of the person who
supplied or who js the sublect of the information; or

We think that the approach taken by the Ombudsman is more restrictive than
what is contemplated by the wording of the Act itself and that such a reading
down is not justified.

Whether a party's commercial position has been prejudiced should be addressed
on a case-by-case basis and the nature or purpose of the organisation should be
a factor taken into account in making that judgment, rather than a qualifying
hurdle.

In particular, a person who is in a “commercial position” may or may not be in the
business of making a profit. In addition, in theory a person could be ina
commercial position but choose not to utilise that commercial position. However,
such a person would wish to preserve that position to ensure it was available for
use in the future. For instance, specific knowledge gained by the Guardians in
the course of the development of a strategic titting framework could have value
to a third party. However, the Guardians may not wish to ‘sell' that intellectual
property and indeed may be prepared to license it at no cost to say, another
crown financial institution.

Q17 If you favour a broader interpretation, should there be a statutory ameng:l_ment to.
clarify when the commercial withholding ground applies?. . © i RV

The Guardians favour the deletion of the word "unreasonably", which introduces
an unnecessary and unhelpful hurdie that is adequately addressed by the
application of the "public interest" test.

The Guardians favour the wording used in section 43(2) of the Freedom of
information Act 2000 (UK): "would, or would be likely to, prejudice the
commercial interests of any person (inciuding the public authority holding it)"

Whether a party's commercial position is or is likely to be prejudiced should be
the initial maiter for enquiry. Once this is established, the public interest test is
applied to determine whether it is reasonable or appropriate to nevertheless
disclose the information.

Q18 Do you think the trade secrets and confidentiality withholding grounds should be
amended for clarification? -
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The preliminary work we have done (as briefly outlined below) suggests to us

that we may have less ability to preserve commercially sensitive information than

other funds and this may negatively impact on our ability to do business. In

addition, it increases the risk of reverse freedom of information complaints where

we may not be afforded the protection under the Act (this is described in our
covering letter). We would welcome consideration by the Law Commission of
this issue.

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality

obligations as set out below:

(ba) protect information which Is subject to an obligation of confidence or which any person has been
or could be compelled lo pravide under the authority of any enactment, where the making avallable of the

informaltion—

() would be likely to prejudice the supply of simltar Information, or information from the same soutce, and it

is In the public Interest that such Information should continue to be supplied; or
(iiy would be likely otherwise to damage the public Interest; or

Obligations of confidentiality are expressly provided for in many types of third
party engagements and in a number of transactions. For instance:

¢ Investment management agreements.
+ Limited partnership agreements in the context of private equity or real
estate funds.

» Negotiations and due difigence in the context of potential acquisitions of

businesses or shares,

e The provision of information by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

+ ISDAs and retated documentation with counterparties.

» Custody and collateral management.

» Supply contracts such as advisers, IT services, proxy voting services,
leases for office space etc.

It is critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing fo deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a number of investors that seek access to these third parties.
While we may invest considerable sums of money by New Zealand standards,
the amount we trust to any one firm can often be a small fraction of the total.
That amount, too, is often but a small fraction of the total sums invested, or
advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information tegislation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds that we consider ‘peer funds’ and have set out below
their approach to this issue.
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Peer Fund

Positlon under Freedom of Information Laws

Future Fund

In Australia, the Finance Minister announced in November
2009 that the Future Fund would be listed in Schedule 2 of
the Freedom of Information Act 1982 (Glh), exempting the
Fund from the Act in Tespect of requests related to acquiring,
realising or managing its investments (similar to ihe current
exemption in Schedule 2 for the Reserve Bank in respect of
its open markei operations and dealings in the currency
market).

Canadian Pension Plan
Investment Board

The head of the Canada Penston Plan Investment Board
shall refuse to disclose a record requested under the Access
to Information Act 1985 that contalns advice or information
refating o Investmeni that the Board has obtained in
confidence from a third parly if the Board has conslstently
treated the advice or information as confidential.>

Public Sector Pension ("PSP")
Investment Beard

Under the Access to Information Act 1985, the PSP
investment Board Is subject to the same exemption provision
as lhe Canadian Pension Plan Investment Board in respect
of records obtained In confidence from third parﬁes." In
addilion, the PSP Investment Board Is further exempted from
disclosure of records conlaining trade seciets or financial,
commercial, scientific or technical Information that belongs
to, and has consistently been {reaied as confidential by the
PSP Investment Board.? Section 20 also provides a general
exemption in respect third parly Information, but which is
subjected to a "public interest test”,

OMERS Ontarie Municipal
Employees Retirement Systemn

OMERS was subject lo the Ontarioc Freedom of Information
and Proteclion of Privacy Act ("FOIPPA"™ from 1887 uniil 1
July 2010. ltis no longer subject to the Act as a result of an
amendment to Regulation 460 {enacted under the FOIPPA).
Regulation 460 sets out which bodies are classified as
"institutians" and thersfore subject Lo the requirements of the
FOIPPA. OMERs was excluded from Regulation 460 as a
resylt of the amendment that took effect on 1 July 2010.

OTPP Ontario Teachers
Pension Plan

OTPP is not listed in Regulation 460 as an "institution” (see
above) so it would appear that this organisation is not
subject to the requirements of the FOIPPA. We have not
managed to confirm whether OTPP are subject fo the Act or
exempt from the Act through other regulations or through its
governing legislation.

CALPERS

The California Public Records Act exempis cerlain records
held by state agencies from disclosure under the Act,
including: preliminary drafts, notes, or interagency or Inira-
agency memoranda {hat are not retained by the public
agency In the ordinary course of business (provided that the
public interest in withholding those records clsarly oulweighs
the public Intereslin disclosure), information received in
confidence etc. Stale agencies howaver are not prohibited
from disclosing such categories of information.”

Queansland Investment
Corporation (QIC)

Under Schedule 2 of fhe Right to Information Act 2009 (Qid),
QIC is exempt from disclosure of information under the Act in
respect of its "functions” (except as they relate to community
services obligations). This will include its varfous investment
funclions

Pension Protection Fung (Note
this UK fund Is not considered a
peer fund by us)

Under section 43 of the Freedom of Information Act 2000
{UK), information 1s exempt from disclosure if it constitutes a
trade secret or would be likely to prejudice the commerclal
interests of any person (including the public authority holding
il). Section 41 provides that any Information is exempl if it
was obtained from a third party and Its disclosure would

3 Access fo Information Act 2006, ¢. 9, s. 148.

* Ibid, c. 9, s. 148.
%\bid, c. 9, 5. 147.

¢ Govermnment Gode Section 6254 - California Public Records Act
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Peer Fund Position under Freedom of Information Laws

constitute a breach of confidence by any person. Both
seclions are subject to the saction 17(3) "public interest" test.
Pension Reserves investiment | Confidentialily of cerfaln records. Any documentary material
Trust (PRIT) Fund. (Note this or data made or received by a member of the PRIM board
UK fund is not considered a pear | which consists of irade secrets or commercial or financial
fund by us) information that relates to the investment of public trust or
relirement funds, shall not be disclosed to the public if
disclosure is [kely to Impair the government’s ability to obtain
such information In the fufure or is likely to cause substantial
harm to the competitive position of the person or entity from
whom the information was obtained. The provisions of the
opsen meeting law shall not apply to the PRIM board when it
is discussing the information described in this subdivision.
This subdivision shall apply to any request for information
covered by this subdivision for which no disclosure has been
made by the effective date of this subdivision.”

The Guardians itself does generate ‘trade secrets’ and confidential (including
inside information) information. Accordingly, we think that an amendment to
clarify that the section 9(2) grounds also apply to information generated by the
agency would be desirable.

Q19 Do you agree that the official information legislation should continue to. apply to
information in which intellectual property Is held by a third party? . e

No specific comment at this time.

Q20 Do you have any comment on the application of the OIA fo research work,
particularly that commissioned by third parties? S P

No specific comment at this time.

Q21 Do you think the public interest factors relevant to disclosure of commercial
information should be included ih guidelines or in the legislation? . o

We consider that the purpose and the activities of the organisation are relevant
to the public interest factors. 1t is difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisation at the heart of the request, and the activities associated with that
purpose,

We agree that these factors are better left to guidelines, case notes and
discussion.

Q22 Do you experience any other problems with the commercial withholding grounds?

To date we have had few requests where we have had to consider the
application of these grounds, particularly in the context of specific investments or
investment managers. We think that such requests are likely to increase as the

? Mass General Law Chapler 32 Section 23 {management of retirement funds).
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Fund grows in size and becomes better known through its activities in New
Zealand and offshore. Should that occur and we are unable to withhold
commercially sensitive information, we consider this will severely curtail our
access to investment opportunities. However, this is yet to be tested.

6. Protecting privacy

Q23 Which option do you support for improving the privacy withholding ground: . -
Option1 — guidance only, or; o : L

Option 2 — an "unreasonzhle disclosure -of. mformatton amendment whlle

retaining the public interest balancmg test, or;.

Option 3 — an amendment to align with prlnclple 11 of the anacy Act 1993
while retaining the public interest test or. T '

Cption 4 — any other solutions?

No specific comment at this time.

Q24 Do you fthink there should be amendments to the Acts In relatton fo the pnvacy
interests of: ' ' : AR . : e

(a) deceased persons? . -

(b) children?

No specific comment at this time,

Q25Do you have any views on public sector agenmes usmg the OIA to gather
information about individuals? T

No specific comment at this time.

7. Other withholding grounds

Q26 Do you agree that no withholding grounds should be moved hetween the conclusive
and non-conclusive withholding provisions in either the OlA or LGOIMA?  ~.. - ...

No specific comment at this time.

Q27 Do you think there should be new withholding grounds_ to cover: -
(a) harassment;
{b) the protection of cultural values;

(c) anythtng else?
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We note that the Issues Paper does not discuss the withholding ground section
9(2)(k) (information may be withheld if that is necessary to prevent the disclosure
or use of official information for improper gain or improper advantage). The Law
Commission states® that it might be said that one of the withholding grounds in
the Act assumes a knowledge of purpose. For the reasons outlined in the Issues
Paper under "Purpose of Regquest’, it is likely that there is little value in requiring
requesters to provide the purpose of their request and their real name. However,
this does give rise to the question as to whether the ground in 9(2)(k) is of any
use. Consideration could be given to reformulate the grounds so that the agency
can form the reasonable view that the information could be used for improper
gain or improper advantage based on the facts and circumstances existing at the
time of the request.

Q28 Do you agree that the "will soon be publicly.available” ground should be amended.
as proposed? | S e

No specific comment at this time.

Q29 Do you agree that there should be a new non-conciusive withho!d_ing_grqqn_d_ for
information supplied in the course of an investigation? R

No specific comment at this time.
Q30 Do you have any comments on, or suggestions about, the “maintenance of law”

conclusive withholding ground?

No specific commént at this time.

8. The Public Interest Test

Q31 Do you agree that the Acts should not include a codified fist of public Interest
factors? If you disagree, what public interest factors do.you ;suggest_shgy!_d,bg

No specific comment at this time.

Q32 Can you suggest any statutory amendment which would clarify what "public interest’
means and how it should be applied? e e

No specific comment af this time.

Q33 Do you think the public interest test should be contained in a distinct and separate
provision? o

% \bid. section 9.4
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No specific comment at this time.

Q34 Do you think the Acts should include a requirement for agencies to confirm they have,
considered the public interest when withholding information arnd_ also ind_iqgtg.wh,a,t__
public interest grounds they considered? ' B o

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussion on the application of the current
law.

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman review or subseguent information requests.

9. Requests — Some problems
Q35 Do you agree that the phrase “due Paﬂ,icula_rity'_‘ should be redrafted In more detall to
make it clearer? S R

Yes. We think your suggested wording ("The request must be clear, and should
refer as precisely as possible to the information that is required.”) is clearer for
the requester and, as a result, will assist the agency. We note also that
additional help should be given, particularly to smaller agencies with fewer
resources to facilitate a discussion with the requester with the aim of defining
more closely what the requester is looking for. This would save time for both the
requester and the agency and likely praduce a more satisfactory outcome for the
requester in terms of information gained.

Q36 Do you agree that agencies should be required to consult with requesters.In -the
case of requests for large amounts of information? Ty

No. This should not be made a requirement. There is incentive for the agency
to do this now as outlined above. We think adding additional requirements on
the agency is likely to be less effective than ensuring that agencies understand
the benefits of consultation with the requester.

10. Processing requests

Q37 Do you agree the Acts should clarify that the 20 working day fimit for requests
delayed by lack of particularity should start when the request has.been acceﬁ_tgd?i

Yes.

Q38 Do you agree that substantial time spent in "review” and "assessment’ of material
should be taken into account in assessing whether material can be released, and
that the Acts should be amended to make that clear?

Yes.
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Q39 Do you agree that “substantial’ should be defined with reference to the 5i

resources of the agency considering the requast?

Yes.

Q40 Do you have any other ideas about reasonable ways to deal wnlh requests that
require a substantial amount of time to process? ' ' ‘ ' S

No.

Q41 Do you agree it should be clarified that the past conduct of a requester can be taken
Into account in assessing whether a request is vexatious? AR EIE

No. Formerly vexatious persons should have the right for each case to be
considered on its merits. As a practical matter, a request from a formerly
vexatious requester will put agencies on alert to the need to examine the request
critically. Similarly, we imagine the Ombudsman would utilise a similar approach
should the request require the involvement of the Ombudsman and the
Ombudsman has previous experience with the requester.

Q42 Do you agree that the term vexatlous needs to be deflned in. the Acts to rnclude
the element of bad faith? ' B - : o

The inclusion of bad faith seems to be a higher threshold than vexatious. "Bad
faith" imports elements of dishonesty and fraud whereas "vexatious" is more
closely related in meaning to annoyance, harassment or abuse of the request
process i.e. through continuity of requests.

Note also that neither vexatious nor bad faith deals with misuse of the regime for
commercial purpose. See however improper gain or advantage under 9(2){k).

Q43 Do you agree that an agency should be able to decline a request for. information if
the same or substantially the same lnformatlon has been prowded or refused to that
requester In the past? . ' sl

Yes.

Q44 Do you think that provision should be made for.an agency to declare a requester
“vexatious"? If so, how should such a system operate? T '

No. The cost of such a system is likely to outweigh the cost of assessing
individual requests from such a person.

Q45 Do you agree that, as at present, requesters should ot be requ1redtto__state the

purpose for which they are requesting official mformatlon nor to provld_.r_ _helr‘real_
name? h ‘
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Yes,

Q46 Do you agree the Acts should state that requests can be in oral or.in wrltlng, and
that the requests do not need to refer to the relevant official information leglslatlon?

No specific comment at this time.

Q47 Do you agree that more accessible guidance should be available for requesters? -

Yes.

Q48 Do you agree the 20 working day tlme I|m|t should be retamed for maklng a
decision? - o o R R :

Yes.

Q49 Do you agree that there should be express provision that the. information. must be
released as soon as reasonably praclicable after a decision o release is made?

No specific comment at this time.

Q50 Do you agree that, as at present, there should :be no statutory requirement to
acknowledge receipt of an offlclal mformatlon request but this should be encouraged‘
as best practice? ' ' :

Yes.

Q51 Do you agree that ‘complexity of the material belng sought should be a ground for
extending the response time limit? : :

Yes.

Q52 Do you agree there is ho need for an express power to extend the response tlme

limit by agreement?

Yes.

Q53 Do you agree the maximum extension time should contlnue to. be ﬂexlble wnhout a
specific time limlt set outt in statute? ‘ '

Yes.

Q54 Do you agree that handling urgent requests should continue to be dealt with by
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Ombudsmen guidelineé and there is no need for further statutory provision?

Yes.

Q55 Do you agree there should be clearer guldelines about consultation with ministerial

offices?

Yes. In particular a minimum time for notification from one agency to another of a
request relevant to that agency in order to facilitate data gathering and
assessment of what, if any, information should be withheld.

Q56 Do you agree there should not be any mandatory requirement to consutt with_third

parties?

No.

Q57 Do you agree there should be a requirement to give prior notice of release where
there are significant third party interests at stake? o T

No. Most agencies will either be required to do this under the contracts they
have with third parties or witl recognise that it is prudent to advise third parties of
this matter. Including additional obligations (with the attendant consideration of
the implications of not providing notice) would seem to overcomplicate the
legislation,

However, if it was considered that notice should be legislated, then we consider
that the formulation recommended (“notice would be required to third parties
where there is good reason for withholding information, but the agency considers
this to be outweighed by public interest factors.") is appropriate.

Q58 How long do you think the notice to third parties should be?

No specific comment at this time.

Q59 Do you agree there should be provision in the legislation to allow -for _partial
transfers? R R

Yes.

Q60 Do you agree there is no need for further statutory provision about transfer.to
Ministers? ‘ B N A S S

No specific comment at this time.

Q61 Do you have any other comment about the transfer of requests to ministers?
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No specific comment at this time.

Q62 Do you think that whether information is released in electromc form should contlnue
to depend on the preference of the requester? = s -

Yes.

Q63 Do you think the Acts should make specific provision for metadata, inform_a:tjo_n in
backup systems and information inaccessible without specialist expertisa? . * .

It may be better that this is addressed by amending section 18{f) (that the
information requested cannot be made avallable without substantial collation or
research), In particular, extending the concept of substantial collation or research
to substantial resources expended.

164 Should hard copy costs ever be recoverable If requesters select hard .copy. over
electronic supply of the rnformatlon? DI v

No specific comment at this time.

Q65 Do you think that the officlal information legislation needs to make any . further
provision for agencies to place condltlons on the re-use of Informatlon, ,or are. the

current provisions sufficlent? -

We think that practically it would be difficult and expensive to enforce any
condition on use of released material by the recipient. Expressly providing for the
ability to impose conditions in the Act would do little to alter this unless this was
coupled with enforceabillity provisions which would seem inconsistent with the
thrust of the Act.

Q66 Do you agree there should be regulations faymg down a clear charglng framework,
for both the OIA and the LGOIMA? R '

No specific comment at this time.

Q67 Do you have any comment as to what the, framework shou!d be and who should be
responsible for recommending it? E R A

No specific comment at this time,

Q68 Do you agree that the charging regime should also. app]y to polltlcal party requests
for official information? :

17 201677




No specific comment at this time.

11. Complaints and Remedies

Q69 Do you agree that both the OlA and. LGOIMA - should set out the full procedures
followed by the Ombudsmen in reviewing complaints? - oo

Yes,

Q70 Do you think the Acts provide sufficiently at present for farlure by agencres to
respond appropriately to urgentrequests? ' ' IR '

Yes,

Q71 Do you agree with the existing situation where a person affected by the release of
their information under the OIA or the LGOIMA cannot complain to the Ombudsman?
Yas. We think that this would:
. add a whole new level of complexity and costs to the regime;

. have the effect of making agencies more cautious about releasing
information; and

. do little to ‘rectify' the situation as it occurs once the information is
made available.

Q72 Do you agree there should be grounds to.complain to the Ombudsmen If sufﬂcrent,
notice of release Is not given fo third parties when their interests are at stake? -

If notice requirements are introduced then it makes sense to introduce complaint
mechanisms.

Q73 Do you agree thaf a transfer. complaint ground should be added to the OIA and lhe
LGOIMA? S

No specific comment at this time.

Q74 Do you think there should be any changes.to t_h_e -processes the Ombudsmen'’s

follows in investigating complaints?

No specific comment at this time.

Q75 Do you agree that the Ombudsmen should be given a final power of decision when
determining an officlal information request? T e
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Yes, provided that decisions of the Ombudsman remain subject to judicial review
where the Ombudsman makes a procedural error, mctudmg |n circumstances
where "the Ombudsman is plainly and demonstrably wrong".®

This approach ensures that the decision making process is not drawn out and
provides certainty in circumstances where contracts require the Guardians not to
disclose information except where required by law.

This approach also contains costs associated with OIA requests and is an
effective forum for lay persons to participate which is critical given the very
purpose of the Act is aimed at enabling lay persons to have access to
information.

Q76 Do you agree that the veto power exerc;sable by Order In Councll through _the‘
Cabinet in the OIA should be removed? - ' Pl o

Yes. To preserve the separation of powers, the Executive should not be left to
determine the extent of its own disclosure of official information.

Q77 Do you agree that the veto power exerclsable by a local authority in the LGOIMAV
should be removed? Co

No specific comment at this time.

Q78 if you believe the veto power should be retained for the. OtA and LGOIMA do you_
have any comment or suggestions about its operation? L R

No specific comment at this time.

Q79 Do you agree that judicial review Is an appropriate safeguard .in. relatlonjto the
Ombudsmen's recommendations and there is no need to Introduce a statutory nght

of appeal to the Court?

Yes, having a statutory right of appeal will increase uncertainty (as it is more
difficult to determine the point at which disclosure is required by law) and
compliance costs.

Q80 Do you agree that the public duly to comply wlth an Ombudsman s declslon should
be enforceable by the Sollcitor -General? LR

Yes.

Q81 Do you agree that the complaints process for Part 3 and 4 official Information should

® Wyalt Co (NZ) Ltd v Queenstown-Lakes District Counci [1991] 2 NZLR 180.
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be aligned with the complaints process under Part 27

No specific comment at this time.

Q82 Do you agree that, rather than financiaj.or. penal sanctions, the Ombudsmen should
have express statutory power to publicly draw attention to the conduct of an agency?.

No specific comment at this time.

Q83 Should there be any further enforcement powers, such_as .exist in ;the _,Un{ted_
Kingdom? e I R

No. There does not appear to be substantial non-compliance with the Act which
would warrant the additional cost and complexity of this. As noted above, there
are considerable commercial and reputational imperatives which put pressure on
agencies to comply. Incentives through matters such as the KPIs of Chief
Executives governed by the State Sector Act may also be a more effective way of
addressing this issue.

Proactive Disclosure

Q84 Do you agree that the OIA should require each agency to leb|ISh on Its websﬂe the
information currently specified In section 20 of the OIA? - BRSNS i

No. Information required to be provided by an agency should be considered
upon the establishment of the agency and specified in its establishing legislation,
as it is for the Guardians.

Each agency differs in terms of its size and nature and a one size fits all
disclosure requirement is neither needed nor likely to add anything of use to
those seeking specific information held by an agency.

Q85 Do you think there should be any further mandatory categories of information
subject to a proactive disclosure requirement in the OIA of LGOIMA?  ~ "0~ 70 °.

We consider that mandatory disclosure of information is better dealt with by the
legistation governing the entity. For instance the publishing of an annual report
(including reference to investment managers used) and statement of intent as per
the Crown Entities Act 2004 and the governing legislation specific to the
Guardians and the Fund e.g. the New Zealand Superannuation and Retirement
Income Act 2001.

Oversight and other functions
Q86 Do you agree that the OlA and LGOIMA should require. agencles to take aII

reasonably practicable steps to proactlvely release officlal information? -
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No. Agencies should be encouraged to be transparent and those who seek to
reduce time spent on reactively communicating through OIA requests will
proactively release relevant information without heing ‘required’ to.

Q87 Should such a requirement apply to all central and local.agenqies.coye:r_.ed_by the O1
We think there is a distinction between crown entities which are largely

commercial in operation and public decision or policy making bodies. Such
mandatory disclosure may be more relevant to the latter.

Q88 What contingent provision should the legislation. make in case the “reasonably.
practicable steps” provision .proves inadequate? . For example, should th be 3

statutory review or regulation m__al-ging‘-ppw_e,r_s_g'r:éléting. 1o _proactive release . of
information? BT R o

No specific comment at this time.

Q89 Do you think agencles should be required to have explicit publicatlon schemes for
the Information they hold, as In other jurisdictions? = - P R

No. Particularly not in respect of agencies such as the Guardians.

Q90 Do you agree that disclosure logs should not be mandatory? .~

Yes.

Qo1 Do you agree that section 48 of the OIA and-section 41.0of.ihe LGOIMA -which
protect agencies from court proceedings should not apply to proactive releé_ée? R

If proactive release is mandated then the agency should be afforded protection
for that release (and this would extend to those using the information). If the
release is voluntary then the agency should not have protection from court
proceedings.

Q92 Do you agree that the OIA and the LGOIMA should expressly include a function of
providing advice and guidance to agencies and requesters? UL

Yes, provided that this Is streamlined and provided efficiently i.e. online.

Q93 Do you agree that the OIA and the LGOIMA should include a function of p[g!rn_qgi;ng
awareness and understanding and encouraging education and training? B
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Yes. This is central to the effective operation of the Act and the fulfilment of its
purpose.

Q94 Do you agree that an oversight agency should be required to monitor the .operation
of the OJA and LGOIMA, collect statistics.on use, :and report findings to. Parliament

annualiy?

No. The replication of agencies and reporting and the compliance costs that
come with such structures should be avoided unless there is a compelling reason
for their implementation. The operation of the Act should be able to be
adequately monitored via the sample seen by the Ombudsman each year.

Q95 Do you agree that agencies should be required to submit statistics refating to official
information requests to the oversight body so as to facllitate this monitoring function?.

See ahove at 94.

Q96 Do you agree that an explicit audit function does not need to be__:inc’lud_erd‘ln the OIA
or the LGOIMA? P Ty e

See above at 94.

Q97 Do you agree that the QIA and the LGOIMA should expressly enact an oversight
function which includes monitoring the operation .of the Acts, a policy function, a
review function, and a promotion function? = - - v o i

See above at 94.

Q98 Do you agree that the Ombudsmen should confinue to receive and -investigate
complaints under the OIA and the LGOIMA? I BREPEREE

Yes.

Q99 Do you agree that the Ombudsmen should be responsible for the .provision of
guidance and advice? I R

Yes.

Q100 What agency should be responsible for promoting awareness and understanding
of the OIA and LGOIMA and arranging for programmes of education and traini_r\g.fpr
agencies subject to the Acts? N

The Ombudsmen would seem best placed to carry out this function.
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Q101 What agency should be responsible for administrative oversight of the OIA and the
LGOIMA? What should be included in the oversight functions? . .

No specific comment at this time.

Q102 Do you think an Information Commissioner Office should b_e_esta_blishgd in.New
Zealand? If so, what should its functions be? EERTERE R S

No. See above at 94. If anything the Ombudsman should be provided with more
resources.

Q103 If you think an Information Commissioner Office should be established, Shgulq it
be standalone o be part of another agency? e

See above at 102.

Local Government Official Information and Meetings Act 1987

Q1104 Do you agree that the LGOIMA should be aligned with OIA in ‘tgrms,_ofjwhzo_ can
make requests and the purpose of the legislation?. - R

No specific comment at this time.

Q105 Is the difference between the OIA and LGOIMA about the status of lnformatlon
held by contractors justified? Which version is to be preferred?. : '

itis difficult to justify any difference between these Acts. The Guardians prefer
the LGOIMA formulation for the fact that it acknowledges the practical fact that if
an agency does hot hold or have access to information it cannot provide it to
others.

Other Issues

Q106 Do you agree that the officlal information Iegi_s!g_tion should be,rg;d_ra_f_tgd‘ ang;gr.
enacted. U P

No specific comment at this time.

Q107 Do you agree that the OIA and the LGOIMA shouild remaln as separale Acts?. - L

No specific comment at this time.

Q108 Do you have any comment on the interaction between the PRA and the Ol
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legislation? Are any statutory amendments required in your view? .

No. We see the Acts as being complementary. The PRA defines the scope of
information that must be held by agencies in accordance with normal, prudent
business practice and the OIA provides for public access to information held by
an agency. Whether the definition of "public record" is sufficient for its purpose
under the PRA is a matter that justifies a separate Commission inquiry. The
definition of "information" under the OIA does not seem to us to be relevant to

such an inquiry.,
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Leigh Alderson

From: Sarah Owen

Sent: Thursday, December 23, 2010 12:43 PM

To: ‘Adele Wilson'

Cc: Reuben van Werkum

Subject: FW: Public's Right to Know- Law Commisison Review - Response by Guardians
Attachments: SUPERDOCS-201723-1-Official_Information_Legislation_Review_2010

_Submission_Guardians.pdf

Dear Adele and Reuben
Thanks for your assistance.
Kind regards

Sarah

From: Sarah Owen
Sent: Thursday, 23 December 2010 12:42 p.m.
To: 'Margaret Thempson'; 'Officiallnfo@lawcom.govt.nz'
(= Paul W. Gregory; Tim Mitchell
subject: RE: Public's Right to Know- Law Commisison Review - Response by Guardians

Dear Margaret
As discussed we attach the Submission in response to the Law Commission's Issues Paper 19.

For ease of reference we also attach the link to our website: www.nzsuperfund.co.nz.

Kind regards
Sarah

Sarah Owen
General Counsel

DDI: +64 9 308 2020
Mobile: +64 21 920 811
Email: sowen@nzsuperfund.co.nz

(- NEW ZEALAND \

ro Box 106 607, Auckland 1143, New Zealand

Level 17, AMP Centre, 29 Customs Streel West, Auckland, New Zealand S UPERANNUATION

Office: +64 9 300 6980 | Fax. +64 9 300 6981 | Web: www.nzsuperfund.co.nz FU N D

CAUTION - This message may conlain pnmleged and conkdeniial information intended only for the use of the addressee named above. If you are not the
inlended recipient for this message, you are hereby notified that any user dissemination, distnbution or reproduction of this message is prohibited. I you
have received this message in errer, please notify New Zealand Superannuation Fund immediately. Aay views expressed in this message are Lhose of lhe
individual sender and may nol necessarily reflect lhe visws of the Guardians of New Zealand Superannualicn, and of the New Zea'and Superannuation
Fund.

CONFIDENTIALITY NOTICE

This message may contain privileged, confidential or copyrighted information intendad only for the use of the recipleni(s) named above. If you are not an
inlended recipient you may not read, use, copy or disclose this email or ils allachments. If you have received this message in error you must defete the
emall immedialely and contact us at enquides@nzsuperfund.co.nz. Any views expressed in any email from the Guardians, or its attachments, are those
of the individual sender and may not necessarily reflect the views of the Guardians of New Zealand Superannuation, and of the New Zealand

1

20\726




Superannuation Fund. Additionally, while we use standard virus checking software, we accept no responsibility for viruses or anything similar in this
email or any attachment! after it leaves our informalion systems.
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This email message and attachments do not necessarily reflect the views of the Law Commission.
Tt may contain information that is confidential and may be subject to legal privilege.
If you are not the intended recipient, you are hereby notified that you must not use, disseminate, distribute or copy this email message

or its attachments.
If you received this message in error please notify the Law Commission and return the original message to the sender. Please destroy

any remaining copies.
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CONFIDENTIALITY NOTICE

This message may contain privileged, confidential or copyrighted informalion intended only for the use of the recipient(s) named above. If you are nol an
inlended recipient you may nol read, use, copy or disclose this email or ils altachments. If you have received this message in error you must delefe the
emaif immedialely and contact us al gnquiries@nzsuperfund.co.nz. Any views expressed in any emalf from the Guardians, or its attachments, are those
of the individual sender and may nol necessarnly reflect the views of the Guardians of New Zealand Superannuation, and of the New Zealand
Superannuation Fund. Additionally, while we use slandard virus checking software, we accept no responsibility for viruses or anything similar in this
email or any atfachment afler it leaves our informalion syslems.

dkFkkF kb v Rkkk kbR kbR R ok kkok ok kkk bk dck ks kkk kb bk bk kR kk kR k kR kR Rk E Rk Rk kkok ok

This email message and attachments do not necessarily reflect the views of the Law Commission. ('
It may contain information that is confidential and may be subject to legal privilege. '
If you are not the intended recipient, you are hereby notified that you must not use, disseminate, distribute or copy this email message
ot its attachments.

If you received this message in error please notify the Law Comunission and return the original message to the sender. Please destroy
any remaining copies.
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NEW ZEALAND\
SUPERANNUATION
FUND

23 December 2010

Official Information Legislation Review
Law Commission

PO Box 2590

WELLINGTON 6140

Email-officialinfo@lawcom.govt.nz

1.  The Public's Right to Know

11 We refer to the Law Commission’s Issues Paper 19, September 2010, ‘The Public's
Right to Know.

12  We provide information about us and the key issues for us in the Issues Paper below.
In addition, we have set out the questions in the Issues Paper in the attached
appendix and outline our thoughts in respect of those questions where we consider
we can provide most perspective.

2 The Guardians and the New Zealand Superannuation Fund

24 This submission is made by the Guardians of New Zealand Superannuation
("Guardians"). The Guardians is an autonomous crown entity that was established in
2002 to manage and administer the New Zealand Superannuation Fund (the "Fund").
The Fund is not a legal entity but a pool of Crown assets. The Fund size as at 31
October 2010 is NZD17.66 billion.

3. Commercial nature of our business

31 The Guardians is under a statutory duty to invest the investment funds under their
management on a prudent, commercial basis and to manage and administer those
funds in a manner consistent with:

e Best-practice portfolio management.
Maximising return without undue risk.

+ Avoiding prejudice to New Zealand's reputation as a responsible member of the
world community.

3.2 The Guardians undertake a range of investment activities that it believes will add
value over and above the returns generated by passive investments in the asset
classes contained within the reference portfolio. This includes three broad areas of
value-adding activity.

GUARDIANS OF NEW ZEALAND SUPERANNUATION
Level 17, Quay Tower, 29 Customs Street West, Auckland
PO Box 106 607, Auckland, New Zealand, Phone: +64 9 300 6980 Fax: +64 9 300 6981
www.nzsuperfund.co.nz




3.3

3.4

3.5

3.6

4.1

4.2

5.1
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The first category of value-adding activity is capturing active returns through investing
in private markets andfor selecting and investing through active managers. For
instance investment strategies in:

e Infrastructure (e.g. purchase with Infratil of Shell downstream assets).

» Timber (e.g. Ownership of Kalngaroa Forest in partnership with Harvard
Endowment Fund).

s Private Equity and Property (investment in multiple private equity and private
equity real estate partnerships and other collective investment vehicles).

¢ Rural land.
New Zealand direct.

The second is strategic tilting or ‘swimming against the tide'. The third category is
portfolio completion (closely managing fees and costs).

Like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers. The
agreements governing these relationships include terms that are commercially
sensitive for the third party and/or for us. In addition, from time to time we hold market
sensitive information (i.e. inside information) and have procedures in place to manage
the risk under insider trading laws.

More information about how we invest the Fund can be found in our annual report,
Statement of Intent and additional informafion on our website
{www.nzsuperfund.co.nz.).

Protection against certain actions potentially unavailable

As discussed below (Section 5), we consider there is risk to us of reverse freedom of
information complaints in the context of our commercial activities.

The protections in the Act (section 48) may not be available to us. In particular, we
make off-shore investments on a regular basis in accordance with agreements that
are subject to foreign laws. Any bar on proceedings In the Act will not necessarily
effectively protect the Guardians from suit because a New Zealand statute cannot
directly speak to the Courts of another jurisdiction. That is, a New Zealand statute
cannot direct a foreign court to excuse a breach of that country's own laws. Whilst
defences under private international law may be available in certain cases, this
highlights the need for the commercial prejudice and subject to confidence grounds to
be adequately robust and flexible enough to protect agencies like the Guardians. [n
addition, consistent and principled decisions by the Ombudsman assist in providing
greater commercial certainty.

The Guardians’ Approach to Transparency

We have included in our Annual Report (pages 34-35) a description of our approach
to transparency.

The Annual Report section we have referred to also describes the broad range of the

material we proactively release as well as our performance in transparency surveys
by third parties. The San Fransisco-based Sovereign Wealth Fund Institute publishes
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6.2

6.3

the Linaburg-Maudell Transparency index and the Guardians has rated 10/10 since
inception of the index. We also include reference to the survey published by the
Washington-based Carnegie Endowment for World Peace where the Guardians were
rated a clear first among the 26 sovereign wealth funds which were sighatories to the
Santiago Principles.

The Guardians' History of Official Information Act Requests

As a relatively young organisation we have had limited experience with the application
of the Act. Requesters have tended to focus on our decisions in relation to
responsible investment issues such as investment in companies involved in the
nuclear weapons industries. We have also received a number of requests relating to
our approach to investing in New Zealand.

We have received approximately 30 requests. \We have provided the information as
soon as reasonably practicable and have never exceeded the 20 working-day limit.
Our decisions to withhold have been referred to the Ombudsman on several
occasions and were queried by the Ombudsman on two occasions. In keeping with
what we have said about being a relatively young organisation, the appeals to the
Ombudsman were for older requests and, as we have become more famillar with the
process, our respense times have sharply declined. We helieve we have a
constructive relationship with the Ombudsman.

Queries where we have had least experience to date but which we consider will be
the most difficult for us, are where we are asked for information refating to specific
investments or proposed investments, investment managers or the investment
activities and terms such as fees of those managers.

We think that such requests are likely to increase as the Fund grows in size and
becomes better known through its activites in New Zealand and offshore.
Anecdotally (through conversations with peer funds and general searches), we
understand that freedom of information legislation can be used by people who are
more interested in galning insights for commercial reasons rather than to scrutinise
the machinery of government.

Questions and Contacts

Please contact us should you require any elaboration on any of the responses or
comments made in our letter to you.

Yours faithfully

Zs

rah Qwen
eneral Counsel

L]
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ISSUES PAPER - QUESTIONS

2. Scope of the Acts

Q1 Do you agree that the Schedules to each Act (OlA and the .JLGOIMA)ghouM list
every agency that they cover? A IR

No specific comment at this time.

Q2 Do you agree that the schedules to the OIA and LGOIMA should be. examined to

eliminate anomalies and ensure that all relevant bodies are lnc}ud?d?; A

No specific comment at this time.

Q3 Do you agree that SOEs and other crown e‘nﬂw-VQQ,.TT._‘AP‘C?NQE;-S'?_QL!!Qifﬁ’gmﬁ!m.-_w_i,thi" the.
scopeof the OIA? T T e T e e T

No specific comment at this time.

Q4 Do you agree that council co_ntrqll_ed gr_gar}is,a_t'lpns_ ,shoul_d remain within__the_ scope of

the LGOIMA?

No specific comment at this time.

Q5 Do you agree that the Parliamentary Counsel Office. should be brought within the.

scope of the OIA?

No specific comment at this time.

Q6 Do you agree that the OIA should specify what information relating to the operation
of the Courts Is covered by the Act?- = . . U '

No specific comment at this time.

Q7 Should any further categories of information be expressly‘excl_udgzq_ from the QIA _gqc_i_.

the LGOIMA?

Please note our comments under the heading "Protecting Commercial Interests”
(Chapter 5).
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3. Decision-making

Q8 Do you agree that the OIA and the LGO]MA should conttnue
by-case model? S '

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

Q8 Do you agree that more clarity and .more -certainty. about the off|0|a| Jnformation
withholding grounds can be gained through enhanced gwdance rather than through
prescriptive rules, redrafting | the grounds or prescrlblng what mformatlon sho Id be

released in regulations?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

Q10 Do you agree there should be a compilatlon analysts of and commentary on. the

case notes of the Ombudsmen?

Yes. See above,

Q11 Do you agree there should be greater access fo, and refiance on, the casenotes as
precedents? B

Yes. See above.

Q12 Do you agree there should be a reformulation of the guidelines with greater use of

case examples?

Yes.

Q13 Do you agree there should be a dedicated and accessible official. information
website? S

Yes,

4. Protecting good government

Q14 Do you agree that the "good government” withholding grounds should be redrafted?
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We have no comment on section 9(2)(f){Constitutional Conventions).

We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real. In our view, while the
use of the ground in (9)2(g) (“free and frank" expression) is likely to arise
infrequently, it is an important protection. For ease of reference we record the
section (9)2(g):

g) malntain the effective conduct of public affalrs through—
» () the free and frank expression of opinlens by or between of to Ministers of the Crown
or members of an organisation or officers and employees of any department or
oraanisation in the course of thelr duty; or

»  (Ii) the protection of such Ministers, members of organisations, officers. and employeas
from Impreper pressure or harassment; or

We do not understand the following statement by the Law Commission:

“However, given that all these bodies have relationships with Ministers we are
currently not inclined to make a change, but L :

Our understanding of this provision is that it applies to the expression of opinions
between members/employees of an organisation in the course of their duty and
need not be with the Minister. We would be concerned if it was the Law
Commission's view that this ground should only apply to communications by or
between or to Ministers of the Crown.

Wae consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpful.? However, the hurdle for retiance on this
ground set out in the commentary by the Ombudsman is too high (especially
when coupled with the public interest test).

For example, in order for the Guardians to be successful it is important that a
range of investment ideas, including those at the untested or more extreme end
of the spectrum, are able to be tabled and debated without fear of individuals
who promote those ideas being ridiculed or exposed to undue criticism. If the
threshold for this ground is set too high individuals will be incentivised to actin a
manner that protects their interests. A situation where more and more advice is
provided orally, or not at all, is contrary to good policy and the principles of open
access to information that the Act seeks to protect.

A balance must be struck.
Q15 What are your views on the proposed reformulated provisions refating to the "good

government’ grounds?

We agree that the grounds should cover both ‘opinions’ and ‘the provision of
advice’.

! Law Commisslon's Issues paper, Paragraph 4.39.
2 |bid Paragraph 4.29
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5. Protecting commercial interests

Q16 Do you think the commercial withholding ground should conlinue,to be confined to
situations where the purpose is to make a profit? o e

For ease of reference we record the section:

(b} prolect Information where the making avallable of the information—
o (i) would disclose a trade secret; or

o {Ii) would be likely unreasonably to prejudice the gommatrcial posillon of the person who
supplied or who s the subject of the information; or

We think that the approach taken by the Ombudsman is more restrictive than
what is contemplated by the wording of the Act itself and that such a reading
down is not justified.

Whether a party’s commercial position has been prejudiced should be addressed
on a case-by-case basis and the hature or purpose of the organisation should be
a factor taken into account in making that judgment, rather than a qualifying
hurdie.

In particular, a person who is in a “sommercial position” may or may not be in the
business of making a profit. In addition, in theory a person could be in a
commercial position but choose not to utilise that commerciat position. However,
such a person would wish to preserve that position to ensure it was available for
use in the future. For instance, specific knowledge gained by the Guardians in
the course of the development of a strategic tilting framework could have value
to a third party. However, the Guardians may not wish to ‘sell’ that intellectual
property and indeed may be prepared to license it at no cost to say, another
crown financial institution,

Q17 If you favour a broader interpretation, should there be a statutory ramen_idmgnt,to_:

clarify when the commergial withholding ground applies?. .=~ - o v - o

The Guardians favour the deletion of the word "unreasonably”, which introduces
an unnecessary and unhelpful hurdle that is adequately addressed by the
application of the "public interest” test.

The Guardians favour the wording used in section 43(2) of the Freedom of
Information Act 2000 (UK): "would, or would be likely to, prejudice the
commercial interests of any person (including the public authority holding it)"

Whether a party's commercial position is or is likely to be prejudiced should be
the initial matter for enquiry. Once this is established, the public interest test is
applied to determine whether it is reasonable or apprapriate to nevertheless
disclose the information.

Q18 Do you think the trade secrets and confidentiality withholding grounds should be
amended for clarification? .
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The preliminary work we have done (as briefly outlined below) suggests to us
that we may have less ablility to preserve commercially sensitive information than
other funds and this may negatively impact on our ability to do business. In
addition, it increases the risk of reverse freedom of information complaints where
we may not be afforded the protection under the Act (this is described in our
covering letter). We would welcome consideration by the Law Commission of
this issue.

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

(ba) protect Infarmation which Is subect to an obligation of confidence or which any person has been
or could be compelied to provide under the authorily of any enaciment, where the making available of the

information—

{i) would ba likely to prejudice the supply of similar Information, or informalion from the same source, and it
Is in the public: Interest that such informatlon should continue to be supplied; or

{ii) would be likely olherwise to damage the public Interest; or

Obligations of confidentiality are expressly provided for in many types of third
party engagements and in a number of transactions. For instance:

» Investment management agreements.

« Limited partnership agreements in the context of private equity or real
estate funds.

« Negotiations and due diligence in the context of potential acquisitions of
businesses or shares.

¢ The provision of information by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

¢ [SDAs and related documentation with counterparties.

o Custody and collateral management.

+ Supply contracts such as advisers, IT services, proxy voting services,
leases for office space etc.

It is critical to the discharge of our investment abligations that the pool of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commerciafly sensitive.

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a number of investors that seek access to these third parties.
While we may invest considerable sums of money by New Zealand standards,
the amount we trust to any one firm can often be a small fraction of the total.
That amount, too, is often but a small fraction of the tota! sums invested, or
advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information legislation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds that we consider ‘peer funds' and have set out below
their approach to this issue.
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Peer Fund

Position under Freedom of Information Laws

Future Fund

In Australia, the Finance Minister announced in November
2009 that the Future Fund would be listed in Schedule 2 of
the Freedom of Information Act 1882 (Cth), exempting the
Fund from the Act in respect of requests related o acquiring,
realising or managing its investments (sImilar to the current
exemption in Schedule 2 for the Reserve Bank in respect of
its open market operations and dealings in the currency
market).

Canadian Pension Plan
Investment Board

The head of the Canada Pension Plan [nvestment Board
shall refuse to disclose a record requested under the Access
{o Information Act 1985 that contains advice or Information
relating fo Investment that the Board has oblained in
confidence from a third party if the Board has consistently
treated the advice or Information as confidential.®

Public Sector Pension ("PSP"}
Invesiment Board

Under the Access lo Information Act 1985, the PSP
Investment Board is subject to the same exemplion provision
as the Canadlan Pension Plan Investment Board In respect
of records obtained In confidence from third parlies." In
addition, the PSP Investment Board is further exempted from
disclosure of records contairing trade secrets or financial,
commercial, scientific or technical Information that belongs
to, and has consistenily been treated as confidential by the
PSP Investment Board.® Section 20 also provides a general
exemption in respect third party information, but which is
subjected to a "public interest test™.

OMERS Ontario Municipal
Employees Retirement System

OMERS was subject to 1he Ontario Freedom of Information
and Protection of Privacy Act ("FOIPPA") from 1987 until 1
July 2010, Itis no longer subject to the Act as a result of an
amendment to Regulation 460 (enacted under ihe FOIPPA).
Regulation 460 sets out which bodles are classified as
“institutlons® and therefore subjact to the requirements of the
FOIPPA. OMERSs was excluded from Regulation 460 as a
resull of the amendment that took effect on 1 July 2010.

OTPP Ontario Teachers
Pension Plan

OTPP is not listed In Regulalion 460 as an "institution” (see
above) so it would appear that this organisation is not
subject to the requirements of the FOIPPA. We have not
managed to confirm whether OTPP are subject to the Act or
exempt from the Act through other regulations or through its
governing legislation.

CALPERS

The California Public Records Act exempts certain records
held by state agencies from disclosure under the Act,
including: prefiminary drafts, notes, or inleragency or intra-
agency memoranda that are not retained by the public
agency in the ordinary course of business (provided that the
public interest in withholding those records clearly outweighs
the publlc interest in disclosure), information recelved in
confidence etc. State agencies however are not prohibited
from disclosing such categories of informatton.®

Quesensland [nvestment
Corporation (QIC})

Under Schedule 2 of the Right to Information Act 2009 (Qid),
QIC Is exempt from disclosure of information under the Act in
respect of its "functions" (except as they relate to community
services obligations). This will include its various Investment
functions

Pension Protection Fund (Note
this UK fund 1s not considered a
peer fund by us)

Under section 43 of the Freedom of Information Act 2000
(UK), informatlon is exempt from disclosure if it canstitules a
trade secret or would be likely to prejudice the commercial
interests of any parson (including the public authority holding
it). Section 41 provides that any information is exempt if it
was obtained from a third parly and s disclosure would

? Access to Information Act 2006, ¢. 9, 5. 148,

4 [bid, c. 9, s. 148.
% bid, c. 9, 5. 147.

8 Government Code Section 6254 - California Public Records Act
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Peer Fund Posltion under Freedom of Information Laws

constitute a breach of confidence by any person. Both
seclions are subject to the section 17(3) "public interest" test.
Pension Reserves Investment | Confidentiality of certain records. Any documentary material
Trust (PRIT) Fund. {Note this or data made or received by a member of the PRIM board
UK fund is not considered a peer | which consists of trade secrets or commercial or financial
fund by us} Information that relates ta the investment of public trust or
retirement funds, shall not be disclosed to the public if
disclosure is likely to impalr the government’s abillity to obtain
such information in the fulure or is likely to cause substanlial
harm lo the competitive position of the person or entity from
whom the information was obtained. The provisions of the
open meeting law shall not apply 1o the PRIM board when it
is discussing the information described in this subdivision.
This subdivislon shall apply to any request for information
covered by this subdivision for which no dlsclosure has been
made by the effective date of this subdivision.”

The Guardians itself does generate 'trade secrets’ and confidential (including
inside information) information. Accordingly, we think that an amendment o
clarify that the section 9(2) grounds also apply to information generated by the
agency would be desirable.

Q19 Do you agree that the official information legislation should contlnue to apply o
information in which Intellectual property Is held by a third party? . ' '

No specific comment at this time.

Q20 Do you have any comment on the application of the OIA to research work,
particularly that commissioned by third parties? R A

No specific comment at this time.

Q21 Do you think the public interest factors relevant to disclosure of commerCIal
information should be included in guidelines or in the legislation? .

We consider that the purpose and the activities of the organisation are relevant
to the public interest factors. It is difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisation at the heart of the request, and the activities associated with that
purpose.

We agree that these factors are better left to guidelines, case notes and
discussion.

Q22 Do you experience any other problems with the commercial withholding grounds?

To date we have had few requests where we have had to consider the
application of these grounds, particularly in the context of specific investments or
investment managers. We think that such requests are likely fo increase as the

7 Mass Goeneral Law Chapter 32 Section 23 (management of reliremeant funds).
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Fund grows in size and becomes hetter known through its activities in New
Zealand and offshore. Should that occur and we are unable to withhold
commercially sensitive information, we consider this will severely curtail our
access to investment opportunities. However, this is yet to be tested.

6. Protecting privacy

Q23 Which option do you support for improving the privacy withholding ground: -
Optlon1 — guidance only, or; s : L

Option 2 — an “unreasonable disclosure .of. |nformat|on amendment wh|le

retaining the public lnterest balanclng test, or,

Option 3 - an amendment fo allgn with prlncrple 11 of the Pr[vacy Act 1 993_
while retaining the public interest test, or; l' T IPE '

Option 4 — any other solutions?

No specific comment at this time.

Q24 Do you think there should be amendments to, the Acts |n relat[on to the pnvacy

interests of:

(a) deceased persons? - o . . .

(b) children?

No specific comment at this time,

Q25 Do you have any views on public sector agencles usmg the OIA to gather
information about individuals? PR

No specific comment at this time.

7. Other withholding grounds

Q26 Do you agree that no withholding grounds should be moved between the concluswe
and non-conclusive withholding provisions in either the OIA or LGOIMA? |

No specific comment at this time.,

Q27 Do you think there should be new withholding grounds fo cover: .~ . = 70
(a) harassment;
(b) the protection of cultural values;

(¢ anything else?
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We note that the Issues Paper does not discuss the withholding ground section
9(2)(k) (information may be withheld if that is necessary to prevent the disclosure
or use of official information for improper gain or improper advantage). The Law
Commission states® that it might be said that one of the withholding grounds in
the Act assumes a knowledge of purpose. For the reasons outlined in the Issuies
Paper under “Purpose of Request”, it is likely that there is fittle value in requiring
requesters to provide the purpose of their request and their real name. However,
this does give rise to the question as to whether the ground in 9(2)(k) is of any
use. Consideration could be given to reformulate the grounds so that the agency
can form the reasonable view that the information could be used for improper
gain or improper advantage based on the facts and circumstances existing at the
time of the request.

Q28 Do you agree that the “will soon he pupliqu.avgi]abl‘e," ground should be amended

as proposed?

No specific comment at this time.

Q29 Do you agree that there should be a new non-conclusivg_\_.g.rithhol_dri_ng_ground_ for
information supplied in the course of an investigation? oo T

No specific comment at this time.

Q30 Do you have any comments on, o _sugg_erstionsl abo,ut_, the "maintenan_ce: of law”
conclusive withholding ground? S e

No specific commént at this time.

8. The Public Interest Test

Q31 Do you agree that the Acts should not include a codified. list of public interest
factors? If you disagree, what public interest factors do.you suggest ;‘s‘;h.f?}ﬂ_d be
included? R

No specific comment at this time.

Q32 Can you suggest any statutory amendment which would clgr]fy_what_'publ_ic_::in:ter,zest"_,
means and how it shouid be applied? e

No specific comment at this time.

Q33 Do you think the public interest test should be contained in a distinct and separate

provision?

¥ 1bid. section 9.4
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No specific comment at this time.

Q34 Do you think the Acts should include a requirement for agencies to confirm they have.
considered the public interest when withholding information and also ind_iqgtg.wh_at__
public interest grounds they considered? ' R -

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussion on the application of the current
law.

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman review or subsequent information requests.

9. Requests — Some problems
Q35 Do you agree that the phrase "due particularity” should be redrafted In more detail to
make it clearer? s S

Yes. We think your suggested wording (“The request must be clear, and should
refer as precisely as possible to the information that is required.”) is clearer for
the requester and, as a result, will assist the agency. We note also that
additional help should be given, particularly to smaller agencies with fewer
resources to facilitate a discussion with the requester with the aim of defining
more closely what the requester is looking for. This would save time for both the
requester and the agency and likely produce a more satisfactory outcome for the
requester in terms of information gained.

Q36 Do you agree that agencies should be required to cqnsul_t W.T!h-requeiste_rs.-!_n,t_he.
case of requests for large amounts of information? A

No. This should not be made a requirement. There is incentive for the agency
to do this now as outlined above. We think adding additional requirements on
the agency is likely to be less effective than ensuring that agencies understand
the benefits of consultation with the requester.

10. Processing requests

Q37 Do you agree the Acts should ctarify that the 20 working day limit for requests
delayed by lack of particularity should start when the request has been accef:;tgd?,.('f .

Yes.

Q38 Do you agree that substantial time spent in “review" and "assessment” of material
should be taken into account in assessing whether material can be released, and
that the Acts should be amended to make that clear?

Yes,
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Q39 Do you agree that “substantial’ should be defined with reference to the size and

resources of the agency considering the request?

Yes.

Q40 Do you have any other ideas about reasonable ways to dea| W|th requests that
require a substantial amount of time to process? ' : Coelno

No.

Q41 Do you agree it should be clarified that the past conduct of a requester can be taken
into account in assessing whether a request is vexatious? * SRR

No. Formerly vexatious persons should have the right for each case to be
considered on its merits. As a practical matter, a request from a formerly
vexatious requester will put agencies on alert to the need to examine the request
critically. Similarly, we imagine the Ombudsman would utilise a similar approach
should the request require the involvement of the Ombudsman and the
Ombudsman has previous experience with the requester.

Q42 Do you agree that the term “vexatlous needs to be deflned In the. Acts to mc]ude
the element of bad faith? ' o E : e

The inclusion of bad faith seems to be a higher threshold than vexatious. "Bad
faith" imports elements of dishonesty and fraud whereas "vexatious" is more
closely related in meaning to annoyance, harassment or abuse of the request
process i.e. through continuity of requests.

Note also that neither vexatious nor bad faith deals with misuse of the regime for
commercial purpose. See however improper gain or advantage under 9(2)(k).

Q43 Do you agree that an agency should be able to decline a request for.information if
the same or substantially the same information has been provided, or,rre_f‘us:e_'d._ fo that
requester in the past? Lol

Yes.

Q44 Do you think that provision should be made for an, agency to declare al
“vexatious"? If so, how should such a system operate? T

No. The cost of such a system is likely to outweigh the cost of assessing
individual requests from such a person.

Q45 Do you agree that, as at present, requesters :s:heyld_p_oti .pe_,‘_r:_egyi_,reg:t,q.‘ slate _lhe

purpose for which they are requesting official information ,_n'Qr_ to p_rqylc_ie_;:th\
name? o
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_ Yes.

Q46 Do you agree the Acts should state that requests can be in oral or in writing, and
that the requests do nat naed to refer to the relevant official information Ieglslat_i'o_n? :

No specific comment at this time.

Q47 Do you agree that more accessible guidance should be available for requesters?.. .

Yes.

Q48 Do you agree the 20 working day ume Irmlt should be retamed for maklng a
decision? - - S S

Yes.

Q4¢ Do you agree that there should be express provision that the, mformatron must bel
released as soon as reasonably practicable after a decision to release i |s made?

No specific comment at this time.

Q50 Do you agree that, as at present, there should :be no statutory requirement to
acknowledge receipt of an oﬂ!cral lnformatron request but thfs should be encouraged'
as best practice? ' Pt

Yes.

Q51 Do you agree that ‘complexity of the material being sought should be a ground for
extending the response time limif? ‘ : :

Yes.

Q52 Do you agree there is no need for an express power to extend the response tlme

limit by agreement?

Yes.

Q53 Do you agree the maximum extension time should contlnue to be ﬂemble wrthout a
specific time limit set out in statute? ' '

Yes.

Q54 Do you agree that handling urgent requests should continue to be dealt with by
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Ombudsmen guidelineé and there is no need for further statutory provision?

Yes.

Q55 Do you agree there should be clearer guidelines about consultation with ministerial
offices? A R A

Yes. In particular a minimum time for notification from one agency to another of a
request relevant to that agency in order to facilitate data gathering and
assessment of what, if any, information should be withheld.

Q56 Do you agree there should not be any mandatory requi[emen,tllrt_o congult with third

parties?

No.

Q57 Do you agree there should be a requirement to give prior .nj_otiqe of rele_a,se. where
there are significant third party interests at stake? o T

No. Most agencies will either be required to do this under the contracts they
have with third parties or will recognise that it is prudent to advise third parties of
this matter. Including additional obligations (with the attendant consideration of
the implications of not providing notice) would seem to overcomplicate the
legislation,

However, if it was considered that notice should be legislated, then we consider
that the formulation recommended (“notice would be required to third parties
where there is good reason for withholding information, but the agency considers
this to be outweighed by public interest factors.”) is appropriate.

Q58 How long do you think the notice to third parties should he?

No specific comment at this time.

Q59 Do you agree there should be provision in .the legislation to allow -for. partiai
transfers? SN S N

Yes.

Q60 Do you agree there is no need for further statutory provision about transfer to
Ministers? ‘ T RS '

No specific comment at this time.

Q61 Do you have any other comment about the transfer of requests to ministers?
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No specific comment at this time.

Q62 Do you think that whether information is released in electronic form should continue

to depend on the preference of the requester? -

Yes.

Q83 Do you think the Acts should make specific provision for metadata, information in
backup systems and information Inaccessible without specialist expertise? - o

it may be better that this is addressed by amending section 18(f) (that the
information requested cannot be made available without substantial coltation or
research). In particular, extending the concept of substantial collation or research
to substantial resources expended.

Q84 Should hard copy costs ever be recoverable |f requesters select hard co
electronic supply of the mformatlon? SR

No specific comment at this time.

Q65 Do you think thai the officlal information legislation needs to .make any _.‘fq..llrthe_r
provision for agencies to placecendriti:ene on _the,_re_-uee Qf_lnfermetion_, Q'r'a.re_ the

current provisions sufficlent? -

We think that practically it would be difficult and expensive to enforce any
condition on use of released material by the recipient. Expressly providing for the
ability to impose conditions in the Act would do little to alter this unless this was
coupled with enforceabillity provisions which would seem inconsistent with the
thrust of the Act.

Q66 Do you agree there should be regulatlons laymg down a clear charglng framework‘
for both the CIA and the LGOIMA? o ' o '

No specific comment at this time.

Q67 Do you have any comment as to what the framework should be and who should be

respansible for recommending it?

No specific comment at this time,

Q68 Do you agree that the charging regime should also. appjy to polltlcal parly requests
for official information? -
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No specific comment at this time.

11. Complaints and Remedies

Q69 Do you agree that both the OIA and. LGOIMA should set out the full, procedures
followed by the Ombudsmen in reviewing complaints? - SR

Yes.

Q70 Do you think the Acts provide sufficiently at present for failure by agenmes to
respond appropriately to urgent requests? h ' ' o :

Yes.

Q71 Do you agree with the existing situation where a person affected by the releass .of
their information under the OIA or the LGOIMA cannot complain to the Ombudsman?
Yes. We think that this would:
. add a whole new level of complexity and costs to the regime;

. have the effect of making agencies more cautious about releasing
information; and

. do little to 'rectify’ the situation as it occurs once the information is
made available.

Q72 Do you agree there should be grounds to complain to the Ombudsmen if. sufflclent
notice of release is not given to third parties when their interests are at stake?

If notice requirements are introduced then it makes sense to introduce complaint
mechanisms.

Q73 Do you agree that a transfer.complaint ground-should be added. to the Q,I_A:a_nd the
LGOIMA? Co T T T e e T R

No specific comment at this time.

Q74 Do you think there should be any changes to the processes the 0

follows in investigating complaints?

No specific comment at this time.

Q75 Do you agree that the Ombudsmen should be glven a final power of decision hen

determining an official information request?
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Yes, provided that decislons of the Ombudsman remain subject to judicial review
where the Ombudsman makes a procedural error, mctudlng |n circumstances
where "the Ombudsman is plainly and demonstrably wrong".®

This approach ensures that the decision making process is not drawn out and
provides certainty in circumstances where contracts require the Guardians not to
disclose information except where required by law.

This approach also contains costs associated with OIA requests and is an
effective forum for lay persons to participate which is critical given the very

purpose of the Act is aimed at enabling lay persons to have access to
information.

Q76 Do you agree that the veto power exermsab!e by Order m Councﬂ through the,
Cabinet in the OlA should be removed? - P i e

Yes. To preserve the separation of powers, the Executive should not be left to
determine the extent of its own disclosure of official information.

Q77 Do you agree that the veto power exercisable by a local authority in the LGOlMAr
should be removed? :

No specific comment at this time.

Q78 If you believe the veto power should be retained for the OIA and LGOIMA do you
have any comment or suggestions about its operation? ' R

No specific comment at this time.

Q79 Do you agree that judicial review is an .appropriate ‘safeguard in - relat(on to the
Ombudsmen's recommendations and there is no need to mtroduce a statutory rlght
of appeal to the Court?

Yes, having a statutory right of appeal will increase uncertainty (as it is more
difficult to determine the point at which disclosure is required by law) and
compliance costs,

Q80 Do you agree that the public duty to comply W|th an Ombudsmans decislon should
be enforceable by the Solicitor -General? o B

Yes.

Q81 Do you agree that the complaints process for Part 3 and 4 official information should

® Wyatt Co (NZ) Ltd v Queenstown-Lakes Disirict Gounclf [1991] 2 NZLR 180.
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be aligned with the complaints process under Part 27

No specific comment at this time.

Q82 Do you agree that, rather than financial or. penal sanclions, the Ombudsmen should
have express statutory power to publicly draw attention to the condust of an agency?.

No specific comment at this time.

Q83 Should there be any further enforcement powers, such as exist in the United
Kingdom? T L A

No. There does not appear to be substantial non-compliance with the Act which
would warrant the additional cost and complexity of this. As noted above, there
are considerable commercial and reputational imperatives which put pressure on
agencies to comply. Incentives through matters such as the KPis of Chief
Executives governed by the State Sector Act may also be a more effective way of
addressing this issue.

Proactive Disclosure

Q84 Do you agree that the OIA should require each agency to publlsh an |ts rwebsne the
information currently specified in section 20 of the OIA7 : ' o E

No. Information required to be provided by an agency should be considered
upon the establishment of the agency and specified in its establishing legislation,
as it is for the Guardians.

Each agency differs in terms of its size and nature and a one size fits all
disclosure requirement is neither needed nor likely to add anything of use to
those seeking specific information held by an agency.

Q85 Do you think there should be any further mandatory categories of mformatlon__
subject to a proactive disclosure requirement in the OIA or LGOIMA? R

We consider that mandatory disclosure of information is better dealf with by the
legislation governing the entity. For instance the publishing of an annual report
(including reference to investment managers used) and statement of intent as per
the Crown Entities Act 2004 and the governing legislation specific to the
Guardians and the Fund e.g. the New Zealand Superannuation and Retirement
Income Act 2001,

Oversight and other functions
Q86 Do you agree that the OIA and LGOIMA should require. agencies to take aII

reasonably practicable steps fo proactwely release official information? -
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No. Agencies should be encouraged to be transparent and those who seek to
reduce time spent on reactively communicating through OIA requests will
proactively release relevant information without being ‘required’ to,

Q87 Should such a requirement apply to all central and local agencles covered by the ol

legislation?

We think there Is a distinction between crown entities which are largely
commercial in operation and public decision or policy making bodies. Such
mandatory disclosure may be more relevant to the latter.

Q88 What contingent provision should the legislation. make in case the “reasonably.
practicable steps" provision proves inadequate? . For example, should there rbe,,.f_éj:\,
statutory review or regulation making powers -felating . to “proative Teleas of
information? R T -

No specific comment at this time.

Q89 Do you think agencies should be required to have explicit publication schemes for
the Information they hold, as in other jurisdictions? = L e

No. Particularly not in respect of agencies such as the Guardians.

Q90 Do you agree that disclosure logs should not be mandatory? .

Yes.

Q91 Do you agree that section 48 of the OIA and section 41.of the LGOIMA .which
protect agencies from court proceedings should not apply to proactive reléé,ée?,

If proactive release is mandated then the agency should be afforded protection
for that release (and this would extend to those using the information). If the
release is voluntary then the agency should not have protection from court
proceedings.

Q92 Do you agree that the OIA and the LGOIMA should expressly include a function. of
providing advice and guldance to agencles and requesters? R

Yes, provided that this is streamlined and provided efficiently i.e. online.

Q93 Do you agree that the OIA and the LGOIMA should include a function of p]fgmggipg
awareness and understanding and encouraging education and training? B
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Yes. This is central to the effective operation of the Act and the fulfilment of its
purpose.

Q94 Do you agree that an oversight agency should be required to monitor the .operation
of the OIA and LGOIMA, collect stalistics.on use, :and report findings to Pari
annualiy? e

No. The replication of agencies and reporting and the compliance costs that
come with such structures should be avoided unless there is a compelling reason
for their implementation. The operation of the Act should be able to be
adequately monitored via the sample seen by the Ombudsman each year.

Qo5 Do you agree that agencies should be required to submit statistics relating to. official
information requests to the oversight body so as to facilitate this monitoring function?

See ahove at 94,

Q96 Do you agree that an explicit audit function _r;lo_e_s not nead_ to be,inc_luded.in.ihe. OlIA
or the LGOIMA? AN R R ,

See above at 94.

Q97 Do you agree that the OIA and the LGOIMA should expressly enact an oversight
function which includes monitoring the operation.of the Acts, a policy function, a
review function, and a promotion function? = - o o U

See above at 94.

Q98 Do you agree that the Ombudsmen should continue to recejve and :investigate
complaints under the OIA and the LGOIMA? L ' R

Yes.

Q99 Do you agree that the Ombudsmen should be. responsible for the provision -of
guidance and advice? e

Yes.

Q100 What agency should be responsible for promoting awareness and understanding
of the OlA and LGOIMA and arranging for programimes of education and trarning‘fo[
agencies subject to the Acts? I

The Ombudsmen would seem best placed to carry out this function.
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Q101 What agency should be responsible for administrative oversight of the OIA and the
LGOIMA? What should be Included in the oversight functions? - ' g S

No specific comment at this time.
Q102 Do you think an [nformation Gommissioner Office should _I:)Aere,s,tabllghgd I'n;,Ney\{

Zealand? If so, what should its functions be?

No. See above at 94. If anything the Ombudsman should be provided with more
resources.

Q103 If you think an Information Commisstoner Office should be established, éh_ggl_ct it
be standalone o be part of another agency? i Ul
See above at 102.

Local Government Official Information and Meetings Act 1987

Q1104 Do you agree that the LGOIMA should be allgned W|th OlA |n terms of who can_
make requests and the purpose of the leglslatlon? SR R

No specific comment at this time.

Q105 Is the difference between the OIA and LGOIMA about the status of information
held by contractors justified? Which version is to be preferred?. . A

itis difficult to justify any difference between these Acts. The Guardians prefer
the LGOIMA formulation for the fact that it acknowledges the practical fact that if
an agency does not hold or have access to information it cannot provide it to
others.

Other Issues

Q106 Do you agree that the officlal mformatlon Iegzslatlon should be redrafted‘and re-

enacted.

No specific comment at this time.

Q107 Do you agree that the OIA and the LGOIMA should remaln as separate Acts?. .

No specific comment at this time.

Q108 Do you have any comment on the interaction between the PRA and the Ol
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legistation? Are any statutory amendments required in your view? . -

No. We see the Acts as being complementary. The PRA defines the scope of
information that must be held by agencies in accordance with normal, prudent
business praclice and the OIA provides for public access to information held by
an agency. Whether the definition of “public record" is sufficient for its purpose
under the PRA is a matter that justifies a separate Commission inquiry, The
definition of "information" under the OIA does not seem to us to be relevant to

such an inquiry.
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This email message and attachments do not necessarily reflect the views of the Law Commission.
It may contain information that is confidential and may be subject to legal privilege.
If you are not the intended recipient, you are hereby notified that you must not use, disseminate, distribute or copy this email message

or its attachinents.
If you received this message in error please notify the Law Commission and return the original message to the sender. Please destroy

any remaining copies.
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This message may contain privileged, confidential or copyrighted information inlended only for the use of the recipienl(s) named above. If you are not an
infended recipient you may nol read, use, copy or disclose this email or its altachments. If you have received this message in emor you must defete the
email immedialely and conlact us al enquiries@nzsuperfund co.nz. Any views expressed in any email from the Guardians, or its allachmenls, are those
of the individual sender and may nol necessarily reflect the views of the Guardians of New Zealand Superannualion, and of the New Zeafand
Superannuation Fund. Additionally, while we use standard virus checking sofiware, we accept no responsibilily for viruses or anything similar in this
amail or any altachment after it leaves our informalion systems.
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This email message and attachments do not necessarily reflect the views of the Law Commission.

It may contain information that is confidential and may be subject to legal privilege.

If you are not the intended recipient, you are hereby notified that you must not use, disseininate, distribute or copy this email message
or its attachments.

If you received this message in error please notify the Law Cominission and return the original message to the sender. Please destroy

any remaining copies.
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23 December 2010

NEW ZEALAND
SUPERANNUATION
FUND

Official Information Legislation Review
Law Commission

PO Box 2590

WELLINGTON 6140

Email;officialinfo@lawcom.govt.nz

1.

1.1

1.2

2.1

3.1

3.2

The Public’s Right to Know

We refer to the Law Commission's lssues Paper 19, September 2010, ‘The Public's
Right to Know.

We provide information about us and the key issues for us in the Issues Paper below.
In addition, we have set ouf the questions in the Issues Paper in the attached
appendix and outline our thoughts in respect of those questions where we consider
we can provide most perspective.

The Guardians and the New Zealand Superannuation Fund

This submission is made by the Guardians of New Zealand Superannuation
("Guardians"). The Guardians is an autonomous crown entity that was established in
2002 to manage and administer the New Zealand Superannuation Fund (the "Fund").
The Fund is not a legal entity but a pool of Crown assets. The Fund size as at 31
October 2010 is NZD17.66 billion.

Commercial nature of our business

The Guardians is under a statutory duty to invest the investment funds under their
management on a prudent, commercial basis and to manage and administer those
funds in a manner consistent with:

« Best-practice portfolio management.

e Maximising return without undue risk.

« Avoiding prejudice to New Zealand's reputation as a responsible member of the
world community.

The Guardians undertake a range of investment activities that it believes will add
value over and above the returns generated by passive investments in the asset
classes contained within the reference portfolio. This includes three broad areas of
value-adding acfivity.

GUARDIANS OF NEW ZEALAND SUPERANNUATION
Level 17, Quay Tower, 29 Cusloms Street West, Auckland
PO Box 106 607, Auckland, New Zealand. Phone: 164 9 300 6980 Fax: +64 9 300 6981
www.nzsuperfund.co.nz
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3.3

3.4

35

3.6

4.1

4.2

5.1

5.2

The first category of value-adding activity is capturing active returns through investing
in private markets and/or selecting and investing through active managers. For
instance investment strategies in:

Infrastructure (e.g. purchase with Infratil of Shell downsftream assets).

o Timber (e.g. Ownership of Kaingaroa Forest in parinership with Harvard
Endowment Fund).

¢ Private Equity and Property (investment in multiple private equity and private
equity real estate partnerships and other collective investment vehicles),

¢ Rural land.

s New Zealand direct.

The second is strategic tiiting or 'swimming against the tide’. The third category is
portfolio completion (closely managing fees and costs).

Like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers. The
agreements governing these relationships include terms that are commercially
sensitive for the third party andfor for us. In addition, from time to time we hold market
sensitive information (i.e. inside information) and have procedures in place to manage
the risk under insider trading laws.

More information about how we Invest the Fund can be found ih our annual report,
Statement of Intent and additional information on our website

(www.nzsuperfund.co.nz.}.

Protection against certain actions potentially unavailable

As discussed below (Section 5), we consider there is risk to us of reverse freedom of
information complaints in the context of our commercial activities.

The protections in the Act (section 48) may not be available to us. In particular, we
make off-shore investments on a regular basis in accordance with agreements that
are subject to foreign [aws. Any bar on proceedings in the Act will not necessarily
effectively protect the Guardians from suit because a New Zealand statute cannot
directly speak to the Courts of another jurisdiction. That is, a New Zealand statute
cannot direct a foreign court to excuse a breach of that country's own laws. Whilst
defences under private international law may be available in certain cases, this
highlights the need for the commercial prejudice and subject to confidence grounds fo
be adequately robust and flexible enough to protect agencies like the Guardians. in
addition, consistent and principled decisions by the Ombudsman assist in providing
greater commercial certainty.

The Guardians’ Approach to Transparency

We have included in our Annual Report (pages 34-35) a description of our approach
to transparency.

The Annual Report section we have referred to also describes the broad range of the

material we proactively release as well as our performance in fransparency surveys
by third parties. The San Fransisco-based Sovereigh Wealth Fund Institute publishes
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6.1

8.2

6.3

6.4

71

the Linaburg-Maude!l Transparency Index and the Guardians has rated 10/10 since
inception of the index. We also include reference to the survey published by the
Washington-based Carnegie Endowment for World Peace where the Guardians were
rated a clear first among the 26 sovereign wealth funds which were signatories to the
Santiago Principles.

The Guardians’ History of Ofiicial Information Act Requests

As a relatively young organisation we have had limited experience with the application
of the Act. Requesters have tended to focus on our decisions in relation to
responsible investment issues such as investment in companies involved in the
nuclear weapons industries. We have also received a number of requests relating to
our approach to investing in New Zealand.

We have received approximately 30 requests. We have provided the information as
soon as reasonably practicable and have never exceeded the 20 working-day limit.
Our decisions to withhold have been referred to the Ombudsman on several
occasions and were queried by the Ombudsman on two occasions. In keeping with
what we have said about being a relatively young organisation, the appeais to the
Ombudsman were for older requests and, as we have become more familiar with the
process, our response times have sharply declined. We believe we have a
constructive relationship with the Ombudsman.

Queries where we have had least experience to date but which we consider will be
the most difficult for us, are where we are asked for information relating to specific
investments or proposed investments, investment managers or the investment
activities and terms such as fees of those managers.

We think that such requests are likely to increase as the Fund grows in size and
becomes better known through its activities in New Zealand and offshore.
Anecdotally (through conversations with peer funds and general searches), we
understand that freedom of information legislation can be used by people who are

more interested in gaining insights for commercial reasons rather than to scrutinise
the machinery of government.

Questions and Confacts

Please contact us should you require any elaboration on any of the responses or
comments made in our letter to you.

Yours faithfully

s

rah Owen
eneral Counsel
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ISSUES PAPER - QUESTIONS
2. Scope of the Acts

Q1 Do you agree that the Schedules to each Act (OlA and the LGO]MA) should_ Ilst
every agency that they cover? BT R L

No specific comment at this time.

Q2 Do you agree that the schedules to the OIA and LGOIMA should be. exami
eliminate anomalies and ensure that all relevant bodies are included?. Sk

No specific comment at this time.

Q3 Do you agree that SOEs and other crown entlty companies should: remam W|thln the,
scope of the OIA? SR s :

No specific comment at this time.

Q4 Do you agree that council controlled organisations should remain within the scope of
the LGOIMA? T BT

No specific comment at this time.

Q5 Do you agree that the Parllamentary Counsel Office. should be brought wnthln the,
scope of the QlA? : o S

No specific comment at this time.

Q6 Do you agree that the OIA should spec]fy what mformatlon relatmg to the operation,
of the Courts is covered by the Act?- - : Lo

No specific comment at this time.

Q7 Should any further categories of information be expressly excluded from the OlA and
the LGOIMA? TR P S DR T

Please note our comments under the heading “Protecting Commercial Interests”
(Chapter 5).




3. Decision-making

Q8 Do you agree that the OIA and the LGOIMA should continue to be based on a.case:
by-case model? A '

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

QO Do you agree that more clarity and ‘more -certainty. about the Qfﬂ_c_ial_.i_nfgfmgtign
withholding grounds can be gained through enhanced gmdanceratherthanthrough
prescriptive rules, redrafting the grounds.or _prgsc;ibing ._wha_t{i:nfor,matiqn.,sfnpul&.bbé
released in regulations? R B

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

Q10 Do you agree there should be a compllation, ‘gnajysizs of, __qnd ;_cpmmen_tary.gn. ‘the

case notes of the Ombudsmen?

Yes, See above.

Q11 Do you agree there should be greater acgess to, and reliance on, the casenotes.as
precedents? e s

Yes. Sea above.

Q12 Do you agree there should be a ret_ormula_tipn,Qf;trh:_e‘gu_ic‘le,‘lir‘le,s_witrh g_re‘ater_'use_qf
case examples? ' BT L

Yes.

Q13 Do you agree there should be a dedicated and accessible official information
website? A

Yes,

4. Protecting good government

Q14 Do you agree that the "good government” withholding grounds should be redrafted?
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We have no comment on section 9(2)(f)(Constitutional Conventions).

We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real. In our view, while the
use of the ground in (9)2(g) ("free and frank" expression} is likely to arise
infrequently, it is an important protection. For ease of reference we record the
section (9)2(g):

g) malntain the effective conduct of public affalrs fhrough—
» (i) Ine free and frank expression of opinlons by or between or to Ministers of the Crown

or members of an organisation of officers and employees of any depaitment or
organlsation in the course of their duty; or

1 (ii) the protection of such Ministers, members of organisations. officers, and employees
from Improper pressure or harassment; or

We do not understand the following statement by the Law Commission:

“However, given that all these bodies have relationships with Ministers we are
currently not inclined to make a change, but L

Our understanding of this provision is that it applies to the expression of opinions
between members/employees of an organisation in the course of their duty and
need not be with the Minister. We would be concerned If It was the Law
Commission's view that this ground should only apply to communications by or
between or to Ministers of the Crown.

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpfut.? However, the hurdle for reliance on this
ground set out in the commentary by the Ombudsman is too high {(especially
when coupled with the public interest test).

For example, in order for the Guardians to be successful it is important that a
range of investment ideas, including those at the untested or more extreme end
of the spectrum, are able to be tabled and debated without fear of individuals
who promote those ideas being ridiculed or exposed to undue criticism. If the
threshold for this ground is set too high individuals will be incentivised to act in a
manner that protects their interests. A situation where more and more advice is
provided orally, or not at all, is contrary to good policy and the principles of open
access fo information that the Act seeks to protect.

A balance must be struck.

Q15 What are your views on the proposed reformulated provisions relating to the "good

government” grounds?

We agree that the grounds should cover both ‘opinions’ and 'the provision of
advice’,

1 aw Commission's Issues paper, Paragraph 4.39.
2 |bid Paragraph 4.29
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5. Protecting commercial interests

Q16 Do you think the commercial withholding ground slhould continue.to b:e confined to
sltuations where the purpose is to make a profit? o

For ease of reference we record the section:

(b} protect informalion where the maklng available of the Information—
Q {l) would disclose a trade secrel; of
o (i) would be likely unreasonably to prejudice the commercial posttion of the person who
supplied or who s the sublect of the infarmation; o7

We think that the approach taken by the Ombudsman is more restrictive than
what is contemplated by the wording of the Act itself and that such a reading
down is not justified.

Whether a party's commercial position has been prejudiced should be addressed
on a case-by-case basis and the hature or purpose of the organisation should be
a factor taken into account in making that judgment, rather than a qualifying
hurdle.

In particular, a person who is in a "commercial position” may or may not be in the
business of making a profit. In addition, in theory a person could be in a
commercial position but choose not to ufilise that commercial position. However,
such a person would wish to preserve that position to ensure it was available for
use in the future. For instance, specific knowledge gained by the Guardians in
the course of the development of a strategic tilting framework could have value
to a third party. However, the Guardians may not wish to ‘sell’ that intellectual
property and indeed may be prepared to license it at no cost to say, another
crown financial institution.

Q47 If you favour a proader interpretation, should there be a statutory a_mengment to.
clarify when the commercial withhotding ground applies?. - A N

The Guardians favour the deletion of the word "unreasonably”, which introduces
an unnecessary and unhelpful hurdle that is adequately addressed by the
application of the "public interest” test.

The Guardians favour the wording used in section 43(2) of the Freedom of
information Act 2000 (UK): "would, or would be likely to, prejudice the
commercial interests of any person (including the public authority holding it)"

Whether a party's commercial position is or is likely to be prejudiced should be
the initial matter for enquiry. Once this is established, the public interest test is
applied to determine whether it is reasonable or appropriate to nevertheless
disclose the information.

Q18 Do you think the trade secrets and confidentiality withholding grounds should be
amended for clarification? -
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The preliminary work we have done (as briefly outlined below) suggests to us
that we may have less ability to preserve commercially sensitive information than
other funds and this may negatively impact on our ability to do business. In
addition, it increases the risk of reverse freedom of information complaints where
we may not be afforded the protection under the Act (this is described in our
covering letter). We would welcome consideration by the Law Commission of
this issue.

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

(ba) protect Informalion which Is subject to an obligation of confidence or which any person has heen
or could be compelled to provide under the authority of any enactment, where the making available of the
Information—

() would be lkely to prejudice the supply of simllar Information, or infermation frem the same source, and it
Is In the public interest 1hat such informatlon should continue to be supplied; or

(i} would be likely otheiwise to damage the public Interest; or

Obligations of confidentiality are expressly provided for in many types of third
party engagements and in a number of transactions. For instance;

¢ Investment management agreements,

o Limited partnership agreements in the context of private equity or real
estate funds.

» Negotiations and due diligence in the context of potential acquisitions of
businesses or shares.

¢ The provision of information by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

s |SDAs and related documentation with counterparties.

e Custody and collateral management.

» Supply contracts such as advisers, IT services, proxy voting services,
leases for office space efc.

It is critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In arder to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a number of investors that seek access to these third parties.
While we may invest considerable sums of money by New Zealand standards,
the amount we trust to any one firm can often he a small fraction of the total.
That amount, too, fs often but a small fraction of the total sums invested, or
advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information legislation and its application in
the context of soverelgn wealth funds. However, we have identified some
sovereign wealth funds that we consider ‘peer funds’ and have set out below
their approach to this issue.
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Peer Fund

Position under Freedom of Information Laws

Future Fund

In Australia, the Finance Minister announced in November
2009 that the Future Fund would be listed in Schedule 2 of
the Freedom of Information Act 1982 (Cth), exempting the
Fund from the Act in respect of requests related to acquiring,
realising or managing its investments (simitar to the current
exemption in Schedule 2 for the Reserve Bank in respect of
its open market operations and dealings in the currency
market).

Canadian Pension Plan
Invesiment Board

The head of the Canada Pension Plan investment Board
shall refuse to disclose a record requested under the Access
to Information Act 1985 that contains advice or information
relating to Investment that the Board has obtained in
confidence from & third party if the Board has consistently
treated the advice or Information as confidential.®

Public Sector Pension ("PSP")
Investment Board

Under the Accass to Information Act 1985, the PSP
Investment Board is subject to the same exemption provision
as the Canadian Pension Plan Investment Board In respect
of records obtained In confidence from third pariies.* In
addition, the PSP Invesiment Board is further exemptled from
dlsclosure of records containing trade secrets or financial,
commercial, scientific or technical information that belongs
to, and has consistently been treated as confidential by the
PSP Investment Board.® Section 20 also provides a general
exemplion in respect third party information, but which is
subjected to a "public interest test”.

OMERS COntarlo Municipal
Employees Retirement System

OMERS was subject to the Ontario Freedom of {information
and Protection of Privacy Act ("FOIPPA") from 1987 until 1
July 2040. 1tis no longer subject fo the Act as a result of an
amandment to Regulation 480 (enacted under the FOIPPA).
Regulation 480 sets out which bodies are classified as
“instituions™ and therefore subject to the requirements of the
FOIPPA. OMERs was excluded from Regulation 460 as a
resull of the amendment that took effect on 1 July 2010.

QOTPP Ontarlo Teachers
Pension Plan

OTPP [s not listed in Regulation 460 as an "inslitution” (see
above) so it would appear that this organisation Is not
subject to the requirements of the FOIPPA. We have nol
managed lo confirm whelher OTPP are subject to the Act or
exempt from the Act through other regulations or through its
governing legistation.

CALPERS

The Caiifornia Public Records Act exemplts certain records
held by state agencies from disclosure under the Act,
including: prefiminary drafts, noles, or interagency or intra-
agency memoranda {hat are not retained by the public
agency in the ordinary course of business (provided thal the
public interest in withholding those records clearly outweighs
the public interest in disclosure), information received in
confidence etc. State agencies however are not prohibited
from disclosing such categories of information.

Queensland Investment
Corporation (QIC)

Under Schedule 2 of the Right to Informalion Act 2009 (Qld),
QIC is exempt from disclosure of information under the Actin
respect of its "functions" (except as they relate to community
services obligations). This will include its various Investment
functions

Pension Protection Fund (Note
this UK fund 1s not consldered a
peer fund by us)

Under section 43 of the Freedom of Information Act 2000
(UK), information is exempt from disclosure If it constitutes a
trade secret or would be likely to prejudice the commercial
interests of any person {including the public authority holding
it). Section 41 provides that any informatlon is exempt if it
was obtained from a third pariy and its disclosure would

3 Access to Information Act 2006, ¢. 9, 5. 148.

4 bld, c. 9, s. 148,
® bid, ¢. 9, 5. 147.

8 Government Code Section 6254 - Californla Public Records Act
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Peer Fund Positlon under Freedom of Information Laws

constitute a breach of confidence by any person. Both
seclions are subject to the seclion 17(3) "public interest" test.
Penston Reserves Investment | Confidentiality of cenain records, Any documentary material
Trust (PRIT) Fund. (Note this or data made or received by a member of the PRIM board
UK fund is not considered a peer | which consists of trade secrels or commercial or financial
fund by us) information that relates to the investment of public trust or
retirament funds, shall not be disclosed to the public if
disclosure is likely to impalr the government's abllity to obtain
such information in the future or is likely to cause substantial
harm to the compeditive position of the person or entity from
whom the information was obtained. The provislons of the
open meeting law shall nof apply to the PRIM board when it
is discussing the information described in this subdivision.
This subdivision shall apply to any request for information
coverad by this subdivision for which no disclosure has been
made by the eflective date of this subdivision.”

The Guardians itself does generate ‘trade secrets’ and confidential (including
inside information) information. Accordingly, we think that an amendment to
clarify that the section 9(2) grounds also apply to information generated by the
agency would be desirable,

Q19 Do you agree that the official information legislation should contlnue to apply to
Information in which intellectual property Is held by a third party? e '

No specific comment at this time.

Q20 Do you have any comment on the application of the OIA to research work
particularly that commissioned by third parties? '

No specific comment at this time.

Q21 Do you think the public interest factors relevant to disclosure of commerclal
information should be included in guidelines or in the legistation? . o o

We consider that the purpose and the activities of the organisation are relevant
to the public interest factors. it s difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisation at the heart of the request, and the activities associated with that
purpose,

We agree that these factors are better left to guidelines, case notes and
discussion.

Q22 Do you experience any other problems with the commercial withholding grounds?

To date we have had few requests where we have had to consider the
application of these grounds, particularly in the context of specific investments or
investment managers. We think that such requests are likely to increase as the

7 Mass General Law Chapler 32 Section 23 {management of retirement funds).

10 201677




Fund grows in size and becomes better known through its activities in New
Zealand and offshore. Should that occur and we are unable to withhold
commercially sensitive information, we consider this will severely curtail our
access to investment opportunities. However, this is yet to be tested.

6. Protecting privacy

Q23 Which option do you support for-improving the privacy withholding ground: . -
Option1 — guidance only, or; "— - B

Option 2 ~ an “unreasonable disclosure .of. into:mat_ipn'{ .am_endmgnt'

retaining the pubhclnterest balancmg test, or, : s L S

Option 3 — an amendment to align with prlnclple 11 of the anacy Act 1993
while retaining the public interest test or. - ‘ S '

Option 4 — any other solutions?

No specific comment at this time.
Q24 Do you think there should be amendments to the Acts in Telation to. the privacy
interests of: R R
(a) deceased persons? - PR

{b) children?

No specific comment at this time.

Q25D0 you have any views on public sector agencies using the OIA to gather
information about individuals? '

No specific comment at this time.

7. Other withholding grounds

Q26 Do you agree that no withholding grounds should be moved between the conclusive

and non-conclusive withholding provisions in either the OlA or LGOIMA?

No specific comment at this time.

Q27 Do you think there should be new withholding grounds to cover: - /. . =1 7Y
(a) harassment;
{b) the protection of cultural values;

{(c) anylhihg else?
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We note that the Issues Paper does hot discuss the withholding ground section
9(2)(K) (information may be withheld if that Is necessary to prevent the disclosure
or use of official information for improper gain or improper advantage). The Law
Commission states® that it might be said that one of the withholding grounds in
the Act assumes a knowledge of purpose. For the reasons outlined in the Issues
Paper under “Purpose of Request’, it is likely that there is littte value in requiring
requesters to provide the purpose of their request and their real name. However,
this does give rise to the question as to whether the ground in 9(2)(k) is of any
use. Consideration could be given to reformulate the grounds so that the agency
can form the reasonable view that the information could be used for improper
gain or improper advantage based on the facts and circumstances existing at the
time of the request.

Q28 Do you agree that the "will soon be publicly. available” ground should be amended.
as proposed? ' TS T e

No specific comment at this time.

Q29 Do you agree that there should be a new non-canclusive withholding ground for
information supplied in the course of an investigation? T

No specific comment at this time,

Q30 Do you have any comments on, or ,sugg.erstio_ns: abo_,ut, the '{malntenancet of law”

conclusive withholding ground?

No specific comment at this time.

8. The Public Interest Test

Q31 Do you agree that the Acts should not include a codified list of .public .interest
factors? if you disagree, what public interest fgqtors_. do.you ,suggestrshgyljd___be
included? S ey

No specific comment at this time.

Q32 Can you suggest any statutory amendment which would clqufy_wh,at,“public‘ln;ergs;tf
means and how it should be applied? e

No specific comment at this time.

Q33 Do you think the public interest test should be contained in a distinct and separate

provision?

% |bld. section 9.4
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No specific comment at this time.

Q34 Do you think the Acts should inciude a requirement for agencies to confirm they have,
considered the public interest when withholding information arnc‘l_ also i,ndjggte;.wh_at__
public interest grounds they considered? ' . B

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be belter
addressed by further information and discussion on the application of the current
law.

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman review or subsequent information requests.

9. Requests — Some problems
Q35 Do you agree that the phrase "due part_icql_arit_yf‘ §h°.$1ld be redrafted ]_n more !13,‘?“ to
make it clearer? ‘ e

Yes. We think your suggested wording (‘The request must be clear, and should
refer as precisely as possible to the information that is required.") is clearer for
the requester and, as a resulf, will assist the agency. We note also that
additional help should be given, particularly to smaller agencies with fewer
resources to facilitate a discussion with the requester with the aim of defining
more closely what the requester is looking for. This would save time for both the
requester and the agency and likely produce a more satisfactory outcome for the
requester in terms of information gained.

Q36 Do you agree that agencies should be required to cqnsult_ with .r,equestqr__s,]rn: the
case of requests for large amounts of information? STy

No. This should not be made a requirement. There is incentive for the agency
to do this now as outlined above. We think adding additional requirements on
the agency is likely to be less effective than ensuring that agencies understand
the benefits of consulitation with the requester.

10. Processing requests

Q37 Do you agree the Acts should clarify that the 20 working day limit for requests
delayed by lack of particularity should start when the request has been accep',tgd?‘__'

Yes.

Q38 Do you agree that substantial time spent in "review" and “assessment’ of material
should be taken into account in assessing whether material can be released, and
that the Acts should be amended to make that clear?

Yes.
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Q39 Do you agree that "substantial” should be ctefrned wrth reference to the 8l:

resources of the agency considering the request?

Yes.

Q40 Do you have any other ideas about reasonable ways to deat wrth requests that
require a substantial amount of time to process? ' ' ol

No.

Q41 Do you agree it should be clarified that the past conduct of a requester can be taken
into account In assessing whether a request is vexatious? - A

No. Formerly vexatious persons should have the right for each case to be
considered on Iits merits. As a practical matter, a request from a formerly
vexatious requester will put agencies on alert to the need to examine the request
critically. Similarly, we imagine the Ombudsman would utilise a similar approach
should the request require the involvement of the Ombudsman and the
Ombudsman has previous experience with the requester.

Q42 Do you agree that the term "vexattous" needs to be detlned in the. Acts to rnclude
the element of bad faith? ' o b '

The inclusion of bad faith seems to be a higher threshold than vexatious. "Bad
faith” imports elements of dishonesty and fraud whereas "vexatious" is more
closely related in meaning to annoyance, harassment or abuse of the request
process i.e. through continuity of requests.

Note also that neither vexatious nor bad faith deals with misuse of the regime for
commercial purpose. See however improper gain or advantage under 9(2)(k).

Q43 Do you agree that an agency should be able to decline a request for. information If
the same or substantially the same Informatlon has been provided or refused to that
requester in the past? ‘ R SO

Yes.

(44 Do you think that provision should be. made for an agency to declare a. requester

“vexatious"? If so, how should such a system operate?

No. The cost of such a system is likely to outweigh the cost of assessing
individual requests from such a person.

Q45 Do you agree that, as at present, requesters should ot be requrred to. state the
purpose for which they are requesting official |nformat|on nor to provide thetr real
name? '
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Yes.

Q486 Do you agree the Acts should state that requests can be In oral or.in wrltlng. and
that the requests do not need to refer to the relevant official information Ieglslatlon?

No specific comment at this time.

Q47 Do you agree that more accessible guidance should be available for requesters? L

Yes,

Q48 Do you agree the 20 working day hme Ilmrt should be retained for maklng a
decision? : : e L , .

Yes.

Q49 Do you agree that there should be express provision that the. mformatlon muet bel
released as soon as reasonably practicable after a decision to release | IS made?

No specific comment at this time.

Q50 Do you agree that, as at present, there should:be no statutory requirement to
acknowledge recsipt of an official information request but this should be encouraged
as best practice? o ' ERRA EEPRRAE

Yes.

Q51 Do you agree that ‘complexity of the material bemg sought should be a ground for
extending the response time limit? : ‘

Yes.

Q52 Do you agree there Is no need for an express power to extend the respon_

limit by agreement?

Yes.

Q53 Do you agree the maximum extension time should continue to be l.ﬂexil_ale without a
specific time limit set out in statute? a S

Yes.
Q54 Do you agree that handling urgent requests should continue to be dealt with by
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Ombudsmen guidelineé. and there is no need for further statutory provision?

Yes.

Q55 Do you agree there should be clearer guldellnes about consultatlon wnh mlnl erlal

offices?

Yes. In particular a minimum time for nofification from one agency to another of a
request relevant to that agency in order to facilitate data gathering and
assessment of what, if any, information should be withheld.

Q56 Do you agree there should not be any mandatory requlrement to consult with thlrd

parties?

No.

Q57 Do you agree there should be a requirement to give pnor notlce of release where
there are significant third party interests at stake? R

No. Most agencies will either be required to do this under the contracts they
have with third parties or will recognise that it is prudent to advise third parties of
this matter. Including additional obligations {(with the attendant consideration of
the implications of not providing notice) would seem to overcomplicate the
legislation.

However, if it was considered that notice should be legislated, then we consider
that the formulation recommended (“notice would be required to third parties
where there is good reason for withholding information, but the agency considers
this to be outweighed by public interest factors.”} is appropriate.

158 How long do you think the notice to third parties should be?

No specific comment af this time.

Q59 Do you agree there should be prowslon in the Ieglslation to allow for partlal
transfers? L A

Yes.

Q60 Do you agree there is no need for further statutory prowsnon about transfer to
Ministers? - LRI L

No specific comment at this time.

Q81 Do you have any other comment about the transfer of requests to ministers?
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No specific comment at this time.

Q62 Do you think that whether information is released in electronic ferm should continue
o depend on the preference of the requester? . =~ © Ut

Yes.

QB3 Do you think the Acts should make specific provision for metadata, information in.
backup systems and information inaccessible without speciallst expertise?- - R

It may be better that this is addressed by amending section 18(f) (that the
information requested cannot be made available without substantial collation or
research). In particular, extending the concept of substantial collation or research
to substantial resources expended.

Q64 Should hard copy costs ever be recoverable if requesters .select hard co
eleatronic supply of the information? -~ . i SRR

No specific comment at this time.

Q65 Do you think that the official information legislation needs to make any further
provision for agencies to place conditions on the re-use of information, pr-are the
current provisions sufficlent? R U FILNE RV L

We think that practically it would be difficult and expensive o enforce any
condition on use of released material by the recipient. Expressly providing for the
ability to impose conditions in the Act would do little to alter this unless this was
coupled with enforceability provisions which would seem inconsistent with the
thrust of the Act.

Q66 Do you agree there should be regulations laying down a clear, charging framework
for both the OIA and the LGOIMA? el T ‘

No specific comment at this time.

Q67 Do you have any comment as to what the framework should be and who should be
responsible for recommending it? e e T e

No specific comment at this time.

Q68 Do you agree that the charging regime should also apply to politicat party requests
for official information? I R
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No specific comment at this time.

11. Complaints and Remedies

Q68 Do you agree that both the OIA and LGOIMA should set out the full, procedures
followed by the Ombudsmen in reviewing complaints? - S

Yes.

Q70 Do you think the Acts provide sufficiently at present for farlure by agencies to
respond appropriately to urgent requests? ' ‘ IR

Yes.

Q71 Do you agree with the existing situation where a_person affected by the release .of
their information under the OIA or the LGOIMA cannot complain fo the Ombudsman?

Yes. We think that this would:
. add a whole new level of complexity and costs to the regime;

. have the effect of making agencies more cautious about releasing
information; and

o do little to ‘rectify’ the situation as it occurs once the information is
made available.

Q72 Do you agree there should be grounds to complain to the Ombudsmen if sufﬂoient‘
notice of release is not given to third parties when their interests are at stake? -

If notice requirements are introduced then it makes sense to introduce complaint

mechanisms.

Q73 Do you agree that a transfer. complalnt ground should be added to the OIA and the
LGOIMA? S T Ll S

No specific comment at this fime.

Q74 Do you think there should be any changes to the processes the Ombudsmens
{follows in investigating complaints? ' P e

No specific comment at this time.

Q75 Do you agree that the Ombudsmen should be glven a ﬂnal power of demsmn _when
determining an official information request? ' ' T
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Yes, provided that decisions of the Ombudsman remain subject to judicial review
where the Ombudsman makes a procedural error, including in circumstances
where "the Ombudsman is plainly and demonstrably wrong".®

This approach ensures that the decision making process is not drawn out and
provides certainty in circumstances where contracts requtire the Guardians not to
disclose information except where required by law.

This approach also contains costs associated with OlA requests and is an
effective forum for lay persons to paiticipate which is critical given the very

purpose of the Act is aimed at enabling lay persons to have access to
information.

Q76 Do you agree that the vefo power exermsable by Order |n Counctt through the,
Cabinet in the OIA should be removed? ' S AT

Yes. To preserve the separation of powers, the Executive should not be left to
determine the extent of its own disclosure of official information.

Q77 Do you agree that the veto power exercisable by a local authority in the LGOIMA_
should be removed? s

No specific comment at this time.

Q78 If you believe the veto power should be retained for the, OIA and LGOIMA do you
have any comment or suggestions about its operation? o T

No specific comment at this time.

Q79 Do you agree that judicial review is an appropriate safeguard-in. 'relation o, the
Ombudsmen’s recommendations and there is no need to mtroduce a statutory rlght
of appeal to the Court?

Yes, having a statutory right of appeal will increase uncertainty (as it is more
difficult to determine the point at which disclosure is required by law) and
compliance costs,

Q80 Do you agree that the public duty to comply with an Ombudsman s decislon should
be enforceable by the Solicitor -General? ' ‘ SRR

Yes,

Q81 Do you agree that the complaints process for Part 3 and 4 official information should

® Wyait Co (NZ) Ltd v Queenstown-Lakes District Council [1991] 2 NZLR 180.
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be aligned with the complaints process under Part 27

No specific comment at this time.

Q82 Do you agree that, rather than financlal or. panal.sanctions, the Ombudsmen should
have express statutory power to publicly draw attention to the conduct of an agency?.

No specific comment at this time.

Q83 Should there be any further enforcement powers, ._S.UCh, as .exist in -,U]E ;Un.i}e,d_
Kingdom? e DA T S AR

No. There does not appear to be substantial non-compliance with the Act which
would warrant the additional cost and complexity of this. As noted above, there
are considerable commercial and reputational imperatives which put pressure on
agencles to comply. Incentives through matters such as the KPlIs of Chief
Executives governed by the State Sector Act may also be a more effective way of
addressing this issue.

Proactive Disclosure

Q84 Do you agree that the OIA should require each agency t to publlsh on Its website the
information currently specified in section 20 of the OIA?.: AR

No. Information required to be provided by an agency should be considered
upon the establishment of the agency and specified in its establishing legislation,
as it is for the Guardians.

Each agency differs in terms of its size and nature and a one size fits all
disclosure requirement is neither needed nor likely to add anything of use to
those seeking specific information held by an agency.

Q85 Do you think there should be any further mandatory categories of information
subject to a proactive disclosure requirement in the OlA or LGOIMA?  ~ =" '

We consider that mandatory disclosure of information is better dealt with by the
legislation governing the entity. For instance the publishing of an annual report
(including reference to investment managers used) and statement of intent as per
the Crown Entities Act 2004 and the governing legislation specific to the
Guardians and the Fund e.g. the New Zealand Superannuation and Retirement
Income Act 2001.

Oversight and other functions
Q86 Do you agree that the OIA and LGOIMA should require agenc:1es to take aII

reasonably practicable steps to proactlvely release ofﬁcial information? -

20 201877

[N




No. Agencies should be encouraged to be transparent and those who seek to
reduce time spent on reactively communicating through OIA requests will
proactively release relevant information without being ‘required’ to.

Q87 Should such a requirement apply to all central a_n_d:Io_cal.agengiesr,cqye[ed_by the OI
legislation? e e e e

We think there is a distinction between crown entities which are largely
commercial in operation and public decision or policy making bodies. Such
mandatory disclosure may be more refevant to the latter.

Q88 What contingent provision should the legislation make in case the J_'r_t_ags,pngjy_
praciicable steps" provision proves inadequate? . _Egr,gxamplg.__shqq!d there | e.f,g

statutory review or regulation _making_ppwers_;'r‘_élé_t_in_g fo. F‘ilfoa.?l‘-ivg‘ ele f
information? I :

No specific comment at this time.

Q8¢ Do you think agencies should be required to have explicit publication schemes for
the information they hold, as in other jurisdictions? -~ = - Lol e

No. Particularly not in respect of agencies such as the Guardians.

Q90 Do you agree that disclosure logs should not be mandatory?. . .

Yes,

Q91 Do you agree that section 48 of the OIA and section 41.0f the LGOIMA :which
protect agencies from court proceedings should not apply to proactive releé_se? R

If proactive release is mandated then the agency should be afforded protection
for that release (and this would extend to those using the information). If the
release is voluntary then the agency should not have protection from court
proceedings.

Q92 Do you agree that the OIA and the LGOIMA should expressly include a fungtion of
providing advice and guidance to agencles and requesters? T

Yes, provided that this is streamiined and provided efficiently i.e. online.

Q93 Do you agree that the OIA and the LGOIMA should include a function of promoting
awareness and understanding and encouraging education and training? o
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Yes. This is central to the effective operation of the Act and the fulfilment of its
purpose.

Q94 Do you agree that an oversight agency should be required to. monitor the operation
of the ClA and LGOIMA, collect statistics.on use, and report findlngs to Parllament
annually? R :

No. The replication of agencies and reporting and the compliance costs that
come with such structures should be avoided unless there is a compelling reason
for their implementation. The operation of the Act should be able to be
adequately monitored via the sample seen by the Ombudsman each year.

Q95 Do you agree that agencies should be required to submit statistics relating to offictal
information requests to the oversight body so as to facilitate this monitoring function?.

See above at 94.

Q186 Do you agree that an explicit audit function does not need fo be lncluded in the OIA
or the LGOIMA? o T e S ;

See above at 94,

Q97 Do you agree that the OIA and the LGOIMA should expressly enact an oversight
function which includes monitoring the operatlon of the Acts a pohcy funchon a
review function, and a promotion function? - o B

See ahove at 94,

Q98 Do you agres that the Ombudsmen should contlnue to recewe and lnvestlgate
complaints under the OIA and the LGOIMA? ' '

Yes.

Q89 Do you agree that the Ombudsmen should be, responsmle for the prowsmn of
guidance and advice? . e

Yes.

Q100 What agency should be responsible for promoting awareness and understanding
of the OIA and LGOIMA and arranging for programmes of education and tr_a]ning‘forr_
agencies subject to the Acts? I

The Ombudsmen would seem best placed to carry out this function.
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Q101 What agency should be responsible for administrative oversight of the OlA and the
LGOIMA? What should be included in the oversight functions? : AT

No specific comment at this time.
Q102 Do you think an Information Commissloner Office should be established in.New.

Zealand? If so, what should its functions be?

No. See above at 94. If anything the Ombudsman should be provided with more
resources.

Q103 If you think an Information Commissioner Office should be established, éh_gu!q it
be standalone or be part of another agency? ST
See above at 102.

Local Government Official Information and Meetings Act 1987

Q104 Do you agree that the LGOIMA should be aligned with OIA in ‘terms.__o,f,‘wh_q can
make requests and the purpose of the legislation? =~ - R

No specific comment at this time.

Q105 Is the difference between the OIA and LGOIMA about the status of information
held by contractors justified? Which version is to be preferred? .- - L

Itis difficult to justify any difference between ihese Acts. The Guardians prefer
the LGOIMA formulation for the fact that it acknowledges the practical fact that if
an agency does not hold ar have access to information it cannot provide it to
others.

Other Issues

Q106 Do you agree that the official information tegislation sshould be redrafted and re-
enacied. Co T e T T e

No specific comment at this time.

Q107 Do you agree that the OIA and the LGOIMA should remain as separate Acts?. -

No specific comment af this time.

Q108 Do you have any comment on the interaction between the PRA and the Ol
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legislation? Are any statutory amendments required in your view? =~ : -

No. We see the Acts as being complementary. The PRA defines the scope of
information that must be held by agencies in accordance with normal, prudent
business practice and the OIA provides for public access to information held by
an agency. Whether the definition of "public record" is sufficient for its purpose
under the PRA is a matter that justifies a separate Commission inquiry. The
definition of "information" under the OIA does not seem to us to be relevant to
such an inquiry.
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Leigh Alderson

From: Sarah Owen

Sent: Wednesday, December 22, 2010 6:40 PM
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Please see attached.
Any final comments please let me know. Have to send off by Christmas.

Head of Comms- thanks very much for your input on this already — it is as you say BBBS.

Kind regards
Sarah
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Law Commission’s The Public’s Right to Know

+The Guardians and the New Zealand Superannuation Fund
1. The Guardlans and the New Zealand Superannuation Fund

1.1 This submission is made by Guardians of New Zealand Superannuation
(Guardians). The Guardians is an autonomous crown entty that was
established in 2002 to manage and administer the New Zealand
Superannuation Fund (the Fund). The Fund is not a legal entity but a pool of
Crown assets. Fund size as at 31 October 2010 is NZD17.66 billion

2. Commercial nature of our business

21 The Guardians is under a statutory duty to invest the investment funds under
their management on a prudent, commercial basis and to manage and
administer those funds in a manner consistent with:

« Best-practice porifolio management.

¢« Maximising return without undue risk.
Avoiding prejudice to New Zealand's reputation as a responsible member
of the world community.

2.2 The Guardians undertake a range of investment activities that it believes will
add value over and above the returns generated by passive investments in the
asset classes contained within the reference portfolio. This includes three

| broad areas of added-value value-adding activity.

| 2.3 Eirstly— The first category of valug-adding acivity is capturing active returns

through investing in private markets and/or selecting and investing through .

active managers. For instance investment strategies in:

| e Infrastructure { e.g. purchase with Infratil of Shell downstream assets)-

« Timber (eg. Ownership of Kaingaroa Forest in parinership with Harvard ©

Endowment Fund)

» Private Equity and Properly {investment in mulliple private equity and .
private equity real estate parinerships and other collective investment -

vehicles)
Rural land
New Zealand direct

24 The second isSecondly; strategic tilting or ‘swimming against the tide!. The
third category is

2.5 like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers, The
agreements governing these relationships—which includes terms that are
commercially sensitive for the third party and/or for us. In addition, from time

procedures in place to manage the risk under insider trading laws.

25

A4 Thirdhy; portfolio completion (closely managing fees and costs). -

to time we hold market sensitive information (ie inside Information) and have :
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26 More information about how we invest the Fund can be found in our annual
report (Copy enclosed), Statement of Intent and www.nzsuperfund.co.nz.

3. Profection against certain actions potentially unavailable

3.1 _As discussed below (Section 5), we consider there is risk to us of reverse
freedom of information complaints in the context of our commercial activities.

3.2 The protections in the Act (seclion 48) may not be available to us. In
particular, we make off-shore investments on a reqular basis in accordance
with agreements that are subject to foreign laws. Any bar on proceedings in
the Act will not necessarily effectively protect the Guardians from suit because
a New Zealand stalute cannot directly speak to the Courts of another

jurisdiction. That is, a New Zealand statute cannot direct a foreign court to

excuse a breach of that country's_own laws. Whilst defences under private
internaticnal law may be available in certain cases, this highlights the need for
the commercial prejudice and subject to confidence grounds to be adequately
robust and flexible enough to protect agencies like the Guardians.

| 34. The Guardlans' Approach to Transparency

4.1 We have included in our Annual Report (pages 34/35) a descrrptlon of our L il ririi
approach to transparency. .---{ Formatted: Font: & pt, italic )
£lc as refers fo Q1A tosts] "“"""*"""”""""'---------------""-"-------"""----——"""'““: ------ { Formatted: Font: § pt, Italic ]

3-14.2 This-includes-adescription-of The Annual Report section we have referred to {:3;";::“"’ Indent: Left: 0.45% No b”"e‘sﬂr
also describes the broad range of the material we proactively release as well g ——
as our performance in transparency surveys by third parlies. The San . B
Fransisco-based Sovereign Wealth Fund Institute publishes the Linaburg-
Maudell Transparency Index and the Guardians has rated 10/10 since
inceplion of the index. We also include reference to the survey published by
the Washington-based Carnegie Endowment for World Peace where the =
Guardians were rated a clear first among the 26 sovereign wealth funds which
were signatories to the Santiago Principles.

| 45 The Guardians’ History of Official Information Act Requests

51 As a relatively young organisation we have had iimited experience with the
application of the Act. The-mestfocus-has Requesters have tended to focus
been-_on our decisions in relation to responsible investment Issues such as
investment in companies involved in the nuclear weapons industries,_ We
have also received a number of requests relating to our approach to investing

inNewZealand, __...---| Formatted: Font: (Default) Times New '
\ Roman, 12 pt

We have received approximately 30 requests. We have provided the :LFormat_tedHndent: Left: 0.45%, Nobulletsor]

information as soon as reasenably practicable and have never exceeded the umbering
20 working-day limit. Cur decisions fo withhold have been referred to the

Ombudsman on several occasions and were queried by the Ombudsman on
two occasions. In keeping with what we have said about being a relatively

young organisation, the appeals to the Ombudsman were for older requests
and, as we have become more familiar with the process, our response times
have sharply declined. We believe we have a constructive relationship with the

Ombudsman.
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4.25.3 Queries The_where we have had area—where—we—have—hadlitle least
experience to date but which we consider will be the most difficult for us, is
where we are asked for information relating to specific investments or
proposed investments, investment managers or the investment activities and
terms such as fees of those managers

43—We think that such requests are likely to increase as the Fund grows in size
and becomes better known through its activities in New Zealand and offshore. -
Anecdotally (through conversations with peer funds and general searches), we -

thirk_understand that freedom of information legislation is_can be used by .
people who are more interested in gaining insights for commercial reasons ..

then than to scrutinize the machinery of government.

£6. Response to the Law Commission’s [ssues Paper

5:18.1We have set out the questions in the Issues in the attached appendix and
outline our thoughts in respect of those questions where we consider we can
provide most perspective.

8.7. _ CGluestions and Contacts

8-17.1 Please contact us should you require any elaboration on any of the responses
or comments made in our Jetter to you.

Yours faithfully

|Adrian/Tim/Sarah?] {Tim pls discuss]
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ISSUES PAPER - QUESTIONS

2. Scope of the Acts
;Q1 Do you agree that the Schedt_:h?_s to each Act (CIA and the LGOIMA) shouid fist
every agency thal they covar? ' o '

No specific comment at this time.

'Q2 Do you agree that the schedules to the OlA and LGOIMA should be examined fo,
- _eliminate anomalies and ensure that all relevant bodies are included? ’

No specific comment at this time.

{Q3 Do you agree that SOEs and other crown enlity companies should remain within the
! _scope of the OIA?

No specific comment at this time.

/Q4 Do you agree that council controlled organlsations should remain within the scope of
{he LGOIMA? BT

No specific comment at this time.

Q5 Do you agree that the Parliamentary Counsel Office should be brought within the

scope of the OlA?

No specific comment at this time.

Q8 Do you agree that the OlA should specify what informalion relating to the operation
of the Courts is covered by the Act?

No specific comment at this time.

Q7 Should any further categories of information be expressly excluded from the OIA and
the LGOIMA? - '

Please note our comments under the heading "Protecting Commercial Interests”
reference Chapter 5.
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3. Decision-making

Q8 Do you agree that the OlA and the LGOIMA should continue to be based on .a case-
by-case model? e

Yes. We consider thaf an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

‘Q9 Do you agree that more clarity and more certainty aboul the official-information
' withholding grounds can be-gainéd thiough enhanced guidance rather than through
prescriptive fules, redrafting the grounds or prescribing what informalion should be

released in regulations?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

§Q10 Do you agree there should be a compilation, analysis of, and commentary on, the
* case notes of the Ombudsmen?

Yes. See above

‘Q11 Do you agree there should be greater access lo, and reliance on, the casenotes as

préoedents?

Yes. See above.-However—|To-discuss-RmeV—whatitibo-Ombuadsman-has
gatitwrong—what grounds-for change?

§Q12 Do you agree there sheuld be a reformulation of the guidelines with greater use of
" casé'examples?”

Yes
§Q13 Do you agree there should be a dedicated and accessible official infermation '

website?
Yes
4. Protecting good government
Q14 Do you agree that the “good government” withholding grounds should be redraﬂéd?
We have no comment on section 9(2){f)}(Constitutional Conventions).
We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real.  In our view, while the

use of the ground in 2{g)(free and frank/protection) is likely to arise infrequently,
it is an important protection. For ease of reference we record the section 2(g).
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o malnlaln the effeclive conducl of public affairs through—
(1) 1he free and frank expression of opinions by or between or lo Ministers of Lhe Crown
or. members of an organisation or officers and employees of any deparlment or
organtsation in the course of thelr duly; or
= {ii} the prolection of such Ministers, members of organisations, officers, and employees

from improper pressure or harassment; or

We do not understand the foliowing statement by the Law Commission;

*However, given that all these hodies have relationships with Ministers we are
currently not included-inglined (o make a change, but ...”"

Our understanding of this provision is that it applies to the expression of opinions
may-be-between members/employees of an organization in the course of their
duty and need not be with the Minister. We would be concerned if fitis it was
the Law Commission's view that this ground should only apply to
communications by or between or to Ministers of the Crown it should be explicit.

---{ Formatted: Font: Not Italic ( ]

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpful®. However, the hurdle for reliance on this
ground set out in the commentary by the Ombudsman-suggests-that-the-hurdie
forreliance-on-this-greund is too high; (especially when coupled with the public :

interest test)-isteo-high. {Hesh-oul ;{ Formatted: Font: Mot Ttalic ]

For example, in order for the Guardians to be successful it is important that a
range of investment ideas_including those at the untested or more extreme end
of the spectrum, are able to be tabled and debated without fear of individuals
who promote those ideas being ridiculed or exposed to undue criticism. if the
thresheld for this ground is set too high individuals will be incentivized to act in a
manner that protects their interests. A situation where more and more advice is

provided orally, or not at all, is contrary to good policy and the principles of open

access to information that the Act seeks to protect.

A balance must be struck.
d -__.-——{ Formatted: Font: Not Italic ]

Q15 What are your views on the proposed reformulated provisions relating to the “good
. government” grounds?

We agree that the grounds shou!d cover both * op:mons and the prowsron of
adwce 8 ; IDiscuss-li

5. Protecting commercial interests

;Q16 Do you think (he commercial withholding ground should continue to be-confined to
; sutuahons where (he purpose is to make a profit? ~ ’

For ease of reference we record the section:

! Law Commission’s Issues papes, Paragraph 4,39,
2 1oid Paragraph 4.29
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(b} prolect infermalion where the making available of the informaltion—
o] (i} would disclose a Irade secrel; or

el (ii} would be fikely unreasonably to prejudice lhe commerclal posilion of the person who
supplied or who is the subject of the information; or

We think that the approach taken by the Ombudsman is more restrictive than
what is contemplated by the wording of the Act itself and that such a reading
down is not justified.

Whether a party's commercial position has been prejudiced should be addressed
on_a case by case basis and the nature or purpose of the organization should

merely be a part of that consideration rather than a gqualifying hurdle.

In particular, a person who is in a "commercial position® may or may not be in the
business of making a profit. In addition, in theory a person could be in a

commercial position but choose not to ulilise that commercial position. However,
such a person would wish to preserve that position to ensure it was available for

use in the future._For instance, specific knowledge gained by the Guardians in
the course of the development of a strategic tilting framework could have value

to a third party. However, the Guardians may not wish to 'sell’ that intellectual
properly and indeed may be prepared to licence it at no cost to say, another
crown financial institute.

Q17 It you favour a broader inlerpretation, should there be a slatulory amendment to
clarify when the commercial wﬂhholdmg ground applies?
The Guardians favour the deletlon of the word "unreasonablv" WhICh introduces

an unnecessary and unhelpful hurdle that is adequately addressed by the
application of the public interest test.

The Guardians favour the wording in section 43(2) of the Freedom of Information
Act 2000 {(UK): "would, or would be likely to, prejudice the commercial

Interests of any person (including the public authonty holding it)"

Whether a parly's commercial position is or is likely to be prejudiced should be
the intial enquiry. Once this Is established one applies the public interest test to

determine whether it is reasonable or appropriate to nevertheless disclose the
mformallon !

iQ18 Do you lhink the (rade secrets and confidentialily withholding grounds should be
amended for clarification?
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The preliminary work we have done {as briefly outlined below) suggests to us
that we may be have less ability to preserve commercially sensitive information
than other funds and this may negatively impact on our ability to do business. In

addition it increases the risk of reverse freedom of information complaints where
we may not be afforded the protection under the Act (this is described in our

covering letter). We would welcome consideration by the Law Commission of
this issue.

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

(ba) prolecl informalion which Is subject to an obligalion of confidence or which any person has been
or could be compelled lo provide under the authorily of any enaclment, where the making avaitable of Ihe
Information—

(1) would ba lkely lo prejudice the supply of simifar information, or infermation from the same source, and R
Is [n Lthe public interest Lhat such informalion shouid conllnue to be supplied, or

{ii) would be likely olherwise to damage the public interesl; or

Obligations of confidentiality are expressly provided for in many types of third

parties with-whom we-engage_engagements and in a number of transactions.
For instance:

s |nvestment management agreements.

+ Limited partnership agreements in the context of private equity or real
estate funds. o

+ Negotiations and due diligence in the context of potential acquisitions of - . =
businesses or shares.

« The provision of information by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

« |SDAs and refated documentation with counterparties.

¢ Custody and collateral management.

» Supply contracts such as advisers, |T services, proxy voting services,
leases for office space etc.

It is critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing to deatl with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a number of investors that seek access lo these third parties.
While we may invest invest considerable sums of money by New Zealand
standards, the amount we trust to any one firm can often be a small fraction of
the total. That amount, too, is often but a small fraction of the total sums
invested, or advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information [egislation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign weailth funds that we have identified-as_consider 'peer funds' and set
out below their approach to this issue.
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