Peer Fund

Future Fund

Eund-Board—[RussellMc\eagho-referense} In Australia,
the Finance Minister announced in November 2009 that the
Future Fund would be listed in Schedule 2 of the Freedom of
Informalion Act 1982 (Cth), exempling the Fund from the Acl
in respect of reguests related to acquiring, realising or
manaaing ils investments (similar to the current exemption in
Schedule 2 for the Reserve Bank in respect of its open
market operations and dealings in the currency market).

Canadian Pension Plan
Investment Board

The head of the Canada Pensicn Plan Investment Board
shall refuse to disclose a record requesled under this-Actlhe
Access to Information Act 1985 thal conlains advice or
information relaling to investment that the Board has
obtained in confidence from a third party if the Board has
consistently treated-the advice-orinformation-as
confidential.’

Public Sector Pension ("PSP"}

Investment Board

Under the Accass to Information Act 1985, ihe PSP
Investment Board is subject to the same exemption provision
as the Canadian Pension Plan Investment Board in respect

of records oblained in confidence from third parties.” In
addition, the PSP Investment Board is further exempled from
disclosure of records containing trade secrets or financial
commercial, scientific or technical information that belongs
to. and has consistently been treated as confidenlial by the
PSP Investment Board.” Section 20 alsc provides a general
exemption in respect third party information, but which is
subjected to a “public interest lest”.

OMERS Ontaric Municipal
Employses Relirement System

OMERS was subject lo lha Onlario Freedom of Information
and Protection of Privacy Acl from 1887 until July 1, 2010. It
is no longer subject lo the Act as a result of an amendment
to the regulations that took effect on July 1.

OTPP Ontario Teachars
Pension Plan

We think that { the Ontario Freedom of Information and
Protection of Privacy Act does not apply_but have not
managed o confirm this}Nete- Researchwasaot

-{Formatted: Font: Ttalic
{ Formatted: Font: Boid, Highlight

CALPERS

The California Public Records Act Gheck exempts certain
records held by state agencies from disclosure under lhe

Act, including, preliminary drafts_notes, or interagency of
intra-agency memoranda thal are not retained by the public
agency in the ordinary course of business, provided thal the
publig interest in withholding 1hose records clearly outweighs

the public inlerest in disclosure, information received in

confidence etc. State agencies however are not prehibited

from disclosing such categories of information.

Qic-Queensiand Investment
Corporation (QIC)

Invesiment-astivitise-excluded—cheskUnder Schedule 2 of
the Right to Information Act 2009 {Qld), QIC is exempt from
disclosure of information under tha Act in respect of its
“functions” {except as {hey relate to community services
obligations}. This will include its various investment
functions

Pension Proteclion Fund {(Note
this UK fund is not considered a

peer fund by us)

Under section 43 of the Freedom of Information Act 2000
{UK), information is exempt from disclosure if it conslitutes a
trade secret or would be likely lo prejudice Lhe commercial
interests of any person (including the public authority holdin

it}. Section 41 provides that any information is exempt if it

was obtained from a third parfy and its disclosure would

? Access o Informalion Act 2008, c. 9, s. 14B.

A bid, c. 9, s. 148,
“1bid, c. ©, s. 147,

9 198506
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constitute a breach of confidence by any person._Both

sections are subject to the section 17(3) "public interest™ test.
Lonfidentiality of certain records, Any documentary material |
or dala made or received by a member of the PRIM board
which consists of trade secrets or commercial or financial
information that relates to the investment of public trust or
retirement funds, shall not be disclosed to the public if
disclosure is likely to impair the qovemment's ability to obtain
such information in the futura or is likely to cause substantial
harm to the competitive position of the person or entity from
whom the information was oblained. The provisions of the
open meeting law shall not apply {0 the PRIM board when it
is discussing Lhe information desciibed in lhis subdivision.
This subdivision shall apply to any request for information

covered by this subdivision for which no disclosure has been

Pension Reserves Investment

Trust (PRIT) Fund

The Guardians does generale ‘trade secrels’ and confidential (including inside ..

information) information itself.Accordingly, we think that an amendment to
clarify that the section 9({2) grounds also apply to information generated by the

agency would be desirable.

Q19 Do you agree that the official information legisialion should continue to apply to
information in which intellectual property is held by a third party?

No specific comment at this time.

:Q20 Do you have any comment on the application of the CIA to research work,’
! particularly that commissioned by third parties?

No specific comment at this time.

/Q21Do you think the public Interest faclors relevant to disclosure of commercial
© information should be included in guidelines or in the legislation?

We consider that relevant to the public interest factors is the purpose and the
activities of the organisation. It is difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisation at the heart of the request and the activities associated with that
purpose.

We agree that these factors are better lefi to guidelines, case notes and
discussion.

'Q22 Do you experience any other problems with the commercial withholding grounds?

ass General Law Chapler 32 Seclion 23 (managemenl of retirernent funds),

10 128506
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To date we have had few requests where we have had to consider the
application of these grounds, particular in the context of specific investments or
investment managers. We think that such requests are likely fo increase as the
Fund grows in size and becomes better known through its aclivities in New

Zealand and offshore Amedﬂaﬂﬂhpeugh—ewwsahensw&h&eer—funds—aﬂ

Should that occur and we are unable
to withhold _commercially sensitive this informatlon, we consider this will severely
curtail our access to investment opportunities. However, this is yet to be tested.

(Consider : . B

6. Protectmg prwacy

{ Formatted: Font: 9 pt, Italic

commercm.’ mmm’s rather than protecting privacy — if public venue this may be lmr:f fo w r!hho!d

Q23 Which option do you support for improving the privacy withholding ground:
Optioni — guidance only, or;

fOption 2 — an “unreasonable disclosure of information” amendment while
retainlng the public interest balancing lest; or;

Optlon 3 — an amendment.to align with principle 11 of the Privacy Act 1993
while retaining the public interest test, or; :

;Option 4 — any other solutions?

No specific comment at this iime.

1024 Do you think there should be amendments fo the Acts in relation to the privacy.
! interestsof :

(a) deceased persons?

(b}  children?

No specific comment at this lime.

Q2500 you have any views on public sector agencies using the OIA to gather:
! information about individuals? o

No specific comment at this time.

7. Other withholding grounds

;QZG Do you agree that no withholding grounds should be moved between the conclusive -
© and non-conclusive withholding provisions in either-the OlA or LGOIMA?

11 1885008
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No specific comment at this time.

2027 Do you think there should be new withholding grounds to cover:
' (@  harassment: T s
{b) the protection of cuttural values;

© anylhing else? =~ ' -

is-time:_We note that the Issues Paper does not

Mo-specific commentatthistime.
discuss the withholding ground section 9(2)(k) {information may be withhold if that is

necessary to prevent the disclosure or use of official information for improper gain or

improper advantage.”). The Law Commission states® that it might be said that one of

the withholding grounds in the Act assumes a knowledqe of purpose. For the

reasons oullined in the Issues Paper under "Purpose of Request” it is likely that

there is little value In requiring requesters fo provide the purpose and real name. :
However, this does give rise to the question as to whether in the ground in 9(2)(k) :
provides any practical grounds for withholding information. Consideration could be ;..
given to reformulate the grounds so that the agency can form the reasonable view R
that the information could be used for improper gain or improper advantage.

Q28 Do you agree that the “will soon_be publicly available” ground should be amended -

~ asproposed?

No specific comment at this time,

Q29 Do you agrea“that there should be a new non-conclusive withholding ground for -
Information supplied in the course of an investigation? - '

No specific comment at this time.
/30 Do you have any comments on, or suggestions about, the "mainienance of law”
conclusive withholding groung?

No specific comment at this time.

8. The Public Interest Test
Q31 Do you agres'(hat the Acts should not include a cedified list of public interest
factors? If you disagree, what public interest factors do you suggest should be

included?
__ No speciﬁc comment at this time. [ Formatted: Font: (Default) Arial, 8 pt éngﬁsh ]
Q32 Can you suggest any statutory.amendment which would clarify what "public interest® = /| UK) :

’
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~means and how 1! should be applled?

No spemf' c comment at thfs time.

Q33 Do you think the public interest test should be contained in a distinct and separate
! provision?

No specific comment at this time.

1Q34 Do you think the Acts should include a requirement for agencies to confirm they have
©  considered the publlc interest when withholding mformallon and also indicale what
.. public interest grounds they considered? - '

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussfon on the application of the current
law.

Practically, failure to underiake this assessment is likely to become apparent
through Ombudsman rewew or subsequent mformallon requests Rewews—and

9. Requests — Some problems
{Q35 Do you agree that the phrase “due particularity” should be redrafted in more detail to
make it clearer? ;

Yes We think your suggested wordmg “The request must be clear, and should refer as
precisely as possible lo lna information Ihat Is required.* 18 clearer for the requester which-and,
as a result, will assist the agency. We note also that additional help should be
given, particularly to smaller agencies with fewer resources thata-discussion to
facilitate a discussion with the requester with the aim of defining more closelyas
te-what he or she is looking for._This wouldis-allowed-andindeed desirable to
save time for both the requester and the agency_and likely produce a more

salisfactory outcome for the requester in terms of information gained.-

§Q36 Do you agree that agencies should be required to consult with requesters in the
! caseof requesls for large amounts of mformahon?

No. This should not be made & requirement. There is mcentlve for the agency to
do this now as outiined above. We think adding additional requirements on the
agency areis likely to be less effective than ensuring that agencies understand
the benefits of consultation with the requester.

10. Processing requests

{Q37 Do you agree the Acls .shouid clarify that the 20 working day limit for requests
| delayed by lack of particularity should start when the request has been accepted?

Yes.

13 193506
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Q38 Do you agree that substantial fime spent in "review™ and "assessment™ of material
should be taken Into account in assessing whether material can be released, and
that the Acts should be amended lo make that clear? :

Yes.

Q39 D_c_: you agree that "substantial® should be defined with reference to the size and;
resources of the agency considering the request?

Yes.

Q40 Do you have any other ideas aboul reascnable ways to deal with requests that
°  require a substantial amount of time to process?

No.

Q41 Do you agree it should be clarified that the past conducl of a requester can be taken
into account in assessing whether a request is vexalious? -

¥es—No. Formerly vexatious persons should have the right for each case to
be considered on its merits. As a practical matter a request from a formerly
vexatious requester will put agencies on alert to the need to éxamine the
request critically.

Q42 Do you agree Ihat the term "vexalious™ needs to be defined in the Acls to include
the element of bad faith?

{Biseuss—The inclusion of bad faith seems to be a higher threshold than
vexatious. "Bad faith" imporis elements of dishonesty and fraud whereas
"vexatious" is more closely related in meaning to annoyance, harassment or
abuse of the request process i.e through continuity of requests.

Note also that neither vexatious nor bad faiih deals with misuse of the regime for
commercial purpose, See however improper gain or advantage under 9(2)(k). }

iQ43 Do you agree thal an agency should be able to decline a request for Information If
| the same or substantially the same information has been provided, or refused, to that

-f""*requesterinihe*past? **** . . - - A

Yes,

“vexatious™? If so, how should such a system operate?

—No. The cost of such a system

fYes—Di 00-of ]
is likely to outweigh the cost of assessing individual requests from such a
person.
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{045 Do you agree that, as al present, reque’slers should nol be required to stale Lhe| o

purpose for which lhey are requeslmg off cial information nor to provrde their real
name? a

Yes. {Dmeue&——tedﬁsult—te—pehee}

{246 Do you agree the Acts should state 1hat requests can be In oral or in writing, 'arhd_
thal the requests do not need lo refer to the relevanl offi cial informahon Ieglslalron? '

No specific comment at thls t|me
Q47 Do you agree that more accessible guidance should be avallable for requesters?

Yes.
048 Do you agree the 20 working day time limit should be retained for makrng a
declslon?

Yes.
Q49 Do you agree that there should be’ express provision that llie information must be
P released as soon as reasonably practicable aﬂer a declsren Io release is.made? :

No specuf ic comment at this time.

050 Do you agree ‘thai, as at present, there should be no stalutary’ requrremenl to

1 - acknowledge receipt of an off cial information requesl but this should be encouraged
,as best practrce? e :

Yes.
’Q51 Do: you agree that ‘complexity of the matenal belng sought” should be a ground for, .

extendlng the response time limit? -

Yes.
1052 Do you agree {here is no need for an express power to extend the response time -
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limit by agreement?

Yes.

‘53 Do you agree the maximum extension time should continue to be flexible without a
' specific time limit set out in statute?

Yes.

Q54 Do you agree thal handling urgent requests should continue to be dealt wilh by
Ombudsmen gundellnes and there is no need for further statutory provision?

Yes.
@55 Do you agree there should be clearer guidelines about consuliation with ministerial
i offices? :

Yes._In particular a minimum time for notification from one agency to another
in order to facilitate data gathering and assessment.

§.Q56 Do you agree lhere should not be any mandatory requirement to consult with third

parlias?

No.
‘Q57 Do you agree there should be a requirement to give prior notice of release where

there are significant third party |nlerests at stake?

No.NefYes, {9+seues}—Most agencuas will either be reqwred to do this under
the contracts they have with third parties or will recognise that it is prudent to

advise third parties of this matter.__Including additional obligations (with the [T
attendant cor]sideration qf thg implications of not providing notice would seem {Formau o0 Font: 10 pt English (U.K) }
to overcomplicate the legistation.
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However, if it was considered that notice should be legislated, then we

consider that the formulation recommended [“nolice would be required Lo Ihird pariies
where there Is good reason for withholding Information, but lhe agency considers this to be outweighed by

public Interes! Factors.”] i appropriate.
Q58 How long do you think the notice to third parl[es should be?

Arﬁve~te{+day—weltkmg—penedweuld-seem+eesename— No specﬂ"c comment

at this time.

.059 Do you agree there should be provigion in the Ieglsiatlon to allow for parllal .
i Aransfers? e

Yes.

/060 Do you agree there is no need for further statutory provision-about transfer to,
Ministers? B :

No specific comment at this time.

No specific comment at this time.

iQ62 Do you think thal whether information is released in electronic form should continue
L 1o depend on the preference of the requester?

| Yes. [Discuss. Paul Gl

Q63 Do yoii think tha Acts should make specific provision for metadata, information’ ln )
backup systems and informalion |nacce55|ble wilhout specialist experlisa? :

It may be better that this is addressed by amending section 18(f) (that the

information requested cannot be made avaitable without substantial coliation or research). D __
particular extending the concept of substantial collation or research to

Formatted: Font: 11 pt, Not Ttakic, Font color: |:
Auto, English (U.5.} :

substantial resources expended.

Autg, English (U.5.}

; [Formatted: Font: 11 pt, Not Ftakic, Font color:

)

Q64 Should hard copy costs ever be reco\.rerable if requesters selecl hard copy over
¢ alectronic supply of the information?
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No specific comment at this time.

Q85 Do you think' thal the official informalion legislation needs to make any furl_hef
provision for agencies to place conditions on the re-use of information, or are the
current provisions sufficient?

We think that practically it would be difficult and expensive to enforce any
condition on use of released material by the recipient. Expressly providing for
the ability to impose conditions in the Act would do little to alter this unless

this was coupled with enforceability provisions which would seem inconsistent
with the thrust of the Act.

§Q66 Do you agree there should be regulations laying down a clear charging frameworkr
| for both the OIA and the LGOIMA? :

No specific comment at this time.
/Q67 Do you have any comment as to what the framework should be and who should be
. responsible for recommending it?. ..

No specific comment at this time.

iQ68 Do you agree that the charging regime should also apply lo political parly requests

for official information?

No specific comment at this time.

11. Complaints and Remedies

Q69 Do you agree that both the OIA and LGOIMA should set out the full procedures
* followed by the Ombudsmen in reviewing complaints?

Yes.

:Q70 Do you think the Acts provide sufficiently at present for failure by agencies to :
" respond appropriately to urgent requests?

Yes.

Q71 Do you agree with the existing situation where a person alfecled by the release of
their infermation under the OIA or the LGOIMA cannol complain fo the Ombudsman?:

> ] aints.
Yes. We think that this would:

»__add a whole new level of complexity and costs to the regime. f{Formatted: Bulleted + Level: 1 + Aligned at:

»_have the affect of making agencies more cautious about releasing (075" + Indent at: Y
informatiory; T
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¢ dolittle to 'rectify’ the situation as it cccurs once the information is

made available

*""”‘{ Formatted; Indent: Left: 1"

Q72 Doyou agree there should be grounds to complain o the Ombudsmen if sufficient

notice of release is not given to third parties when thelr inferests are al stake?

! ili in]lf notice requirement are introduced then it makes
sense to introduce complaint mechanisms.

173 Do you agree that a transfer complaint ground should be added to the OIA and the
LGOIMA?

No specific comment at this time.

iQ74 Do you think there should be any changes to the processes the Ombudsmen's
~ follows in investigating complaints?

No specific comment at this time.

/075 Do you agree Ihal the Ombudsmen should be given a final power of decision when
| determining an official information request?’
Yes provided that decisions of the Ombudsman remain subject fo judicial

review where the Ombudsman makes a procedural error, including in

circumstances where "the Ombudsman is plainly and demonstrably wrong"
(Wyalt Co (NZ) Lid v Queenstown-Lakes District Councif {1991)).

This approach ensures that the decision making process is not drawn out and
provides certainty in circumstances where contracts require the Guardians

not to disclose information except where required by law.
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This approach also contains costs associated with OIA requests and is an
effective forum for lay persons to pariicipate which is critical aimed at

enabling lay persons to have access to information.

Q76 Do you agree that the veto power exercisable by Order in Council through the
Cabrnet in the OlA should be removed'?

-Yes. To preserve the
separation of powers, the Executive should not be left to determine the extent
of its own disclosure of official information.

077 Do you agree that the veto power exercisable by a local authority in the LGOIMA
| should be removed? :

No spe(;lfc comment at thls l|me
:Q78 If you believe the veto power should be relained for the OtA and LGOIMA, do you

have any comment or suggestions about ifs operation?

No specific comment at this time.

:Q79 Do you agree hat judicial review is an appropriate safeguard in relation to the -
Ombudsmen's recommendations and there is no need to introduce a statutory right

of appeal {o the Count?

Yes, having a

{Discuss Russell McVeagh—probably-yesleave atthe-O-lavel
statutory right of appeal will increase uncertainty (as it is more difficult to

determine the point at which disclosure is required by law) and compliance
costs. }

Q80 Do you agree that the public duly to comply with an Ombudsman’s decision should
. be enforceable by the Solicitor -General? ’

Yes,
/81 Do you agree that Ihe complaints process for Part 3 and 4 official information should
. be aligned with the complaints process under Part 2? :
No specific comment at this time.

1282 Do you agree that, rather than financial or penal sanclions, the Ombudsmen should
! have express statutory power lo publicly draw attention to tha conduct of an agency?
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Q83 Should there be any further enforcement powers,  such as -exist in the United '::_-

Kingdom? we T :
JNo)._There does not appear to be substantial non compliance with the Act 1 Formatted: Font: (Default) Arial, 11 pt,
which would warrant the additional cost and complexity of this. As noted English (U.5.)

above there are considerable commercial and reputational imperalives which
put pressure on agencies to comply. Incentives through matters such as the
KPlIs of Chief Executives governed by the State Sector Act may also be a

more affeclive way of addressing this issue,

:| Formatted: Font: (Default) Arial, 11 pt,
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Proactive Disclosure

‘@84 Do you agree thal the OlA should require each agency to publish on its website the =
information currently specified in section 20 of the OIA? ' :

Information required to be provided by an agency should be considered upon the
establishment of the agency and specified in its establishing legislation, as it

is for the Guardians.

Each agency differs in terms of its size and nature and a one size fits all

disclosure requirement is neither needed nor likely to add anything of use to
those seeking specific informalion held by an agency.

heee e e, ___.-—-{ Formatted
‘Q85Do you think there should be any further mandalory categories of Information
. ‘subject to a proactive disclosure requirement in the OlA or LGOIMA?
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Oversight and other functions

;QBG Do you agree that the OIA and LGOIMA should require” agencies to take all
¢ reasonably practicable steps lo proactively release official Iriformation?

No. Agencies should be encouraged to be lransparent and those who seekto _...o-+{ Formatteds Font: 11 pt
reduce lime spent on reaclively communicating through Official Information Act
requests will proactively release relevant information without being ‘required’ to.
1Q87 Should such a requiremient apply.to all central and local agencies covered by the Ol

| legislalio_n?
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may be more relevant to the lalter.
‘Q88 What contingent provision should the legislation make in case the “reasonably

praclicable steps® provision proves inadequate? For example, should there be a
slatutory teview or regulation making powers relating to proaclive release of
information?

No specific comment at this time. :
Q89 Do you think agencies should be required to have explicil publication schemes for -

{Q90 Do you agree that disclosure logs should not be mandatory?

Formatted: Font: 11 pt

Yes.
{291 Do you agree that seclion 48 of the OJA and seclion 41 of the LGOIMA which

Jf proaclive release is mandated then the agency should be afforded protection for Formatted: Fon;:- 11 pt B )
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5;092 Do you agree that the OIA and the LGOIMA should expressly include a function of 7
: providing advice and guidance to agencies and requesters?

] Yes-if NZ-Inc-can-afferd-it provided that this is streamlined ang provided

efficiently i.e. online.
2093 Do you agree that the OlA and the LGOIMA should include a funclion of promoting
| awareness and understanding and encouraging education and training? '

Yes;if—NZ—lneeanﬂaﬁeFd-i{.r This is central to-t_he effective ogieralion of the Act _
and the fulfilment of its purpose.

§Q94 Do you agree that an oversight agency should be required to monitor the operation
: of the OlA and LGOIMA, collect statistics on use, and report findings to Parliament
annually? )
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YesifNZ Inc-can-afford-itNo, The replication of agencies and reporting
and the compliance costs that come with such structures should be
avoided unless there is a compelling reason for their implementation.

The operation of the Act should be able to be adequately monitored via
the sample seen by the Ombudsman each year.

Q95 Do you agree that agencies should be required to submit statistics refaling to official

Informahon requesls to the oversight body so as to facllitate lhls momlormg furiction?

| ¥es—(eemd—just—de-an—QIA—Fequesﬁepm+s4he)See above at 94.

Q96 Do you agree that an explicit audit function does not nee_d to be included in th_e_O!A
or the LGOIMA? '

| Yee.See above at 94.
;QQT Do you agree that the OlA and the LGOIMA should expressly enact an oversight

function which iricludes menitoring the operalion of the Acts, a policy funclion, a
review function, and a promotion function?

| ¥es—|-f—N=7_—lne-Gan-aﬂeFeHLSee above at 94.

IQ98 Do you agree that the' Ombudsmen should continue to receive and investigate
* complaints under the OlA dnd the LGOIMA?

Yes. o
Q99 Do you agree that the Ombudsmen should be responsible for the provision of e
guidance and advice?

Yes.
§Q100 What agency should be responsible for promoting awareness and understanding
of the OIA and LGOIMA and arranging for programmes of education and training for

agencies subject to ihe Acts?

| fOmbudsman would seem best placed to carry out this function.?} ___...{Formatted: Font: (Defac.'nlg);riirarlr B

Q101 What agency should be responsible for adminlstralive oversfght of lhe OlA and the
LGOIMA? What should be mcluded in lhe over3|ght funcllons'-’

No specnflc comment at thls tlme
iQ102 Do you think an Information’Commissioner Office should be established in New
| Zealand? If so, what should its functions be? o

Ne-speetﬁs-semmentaﬁm&hme—No See above at 94. If anvthmq the
Ombudsman should be provided with more resource. —unnecessary
cosk:

'Q103 If you think an [nformation Commissioner Office should (be established, should it
be standalone or be part of another agency?

No-specific-comment-at-this-time.See above at .’i02.

Local Government Official Information and Meetings Act 1987

'Q104 Do you agree thal the LGOIMA should be aligned with OIA in terms of who can

23 198506




24

make requests and the purpose of the legislation?

No specific comment at this time.

Q105 Is the differance between the OIA and LGOIMA about the status of information’
held by confractors justified? Which version is (o be preferred? '

-{ Formatted: Font:

llpt"

’ j It is difficult to

informatienyou-don'thave-access-to—who is-a-contractor?
justify any difference between these Acts. The Guardians prefer the LGOIMA

“[ Formatted: Don't add space between

U

formulation for the fact that it acknowledges the practical fact that if an agency
does not hold of have access to infoermation it cannot provide it to others.
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information that must be held by agencies in accordance with normal, prudent

business practice and the OIA provides for public access to information held by an
agency.
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Leigh Alderson

From: Adele Wilson [adele.wilson@russellmcveagh.com)

Sent: Wednesday, December 22, 2010 3:22 PM

To: Sarah Owen

Cc: Reuben van Werkum

Subject: FW: OIA review

Attachments: 2225644 v1 Guardian's OIA submission - compare.docx; 2224349 v5 Official Information Act -

The Public's Right to Know - December 2010.doc

Sarah

The submission reads well.

Our changes are set out in the attached mark-up. The majority are typographical.
We have also attached a clean copy.

If it would be faster for us to insert our changes in your master and have that formatted here feel free to send us the
urrent master and we will get that done.

Apologies for the delay in getting this through to you.

Kind regards

Adele Wilson
ASSOCIATE

Russell McVeagh, Vero Centre, 48 Shortland Street, PO Box 8, Auckland 1010, New Zealand
DIRECT PHONE 64 9 367 8329 | DIRECT FAX 64 9 367 8595

adele wilson@russelimcveagh.com | www.russellmeveagh.com

Russell McVeagh
OFFICIAL LAW FIRM OF RUGBY WORLD CUP 2011

This email contains confidential information and may be legally privileged. If you have received it in error, you may not read, use, copy or disclose
this email or ifs attachments. In that case, please let us know immediately by reply email and then delete this email from your system. While we use
standard virus checking software, we accepl no responsibility for viruses or anything similar in this email or any attachment after it leaves our information
systems. If you are interesled in establishing more secure communication between us, please contacl our systems administrator by email at
mail.admin@russelimcveagh.com

rase think of the environment before printing this emaik.
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Law Commission’s The Public’s Right to Know

+The Guardians and the New Zealand Superannualion Fund

1. The Guardians and the New Zealand Superannuation Fund

1.1 This submission is made by the Guardians of New Zealand Superannuation

Formatted; Font: Bokd

established in 2002 to manage and administer the New Zealand

Superannuation Fund (the "Fund}"). The Fund is not a legal entity but a pool _...-

Formatted: Font: Bokl

of Crown assets. The Fund size as at 31 October 2010 is NZD17.66 billion,

2. Commerclal nature of our business

21 The Guardians is under a statutory duty to invest the investment funds under
their management on a prudent, commercial basis and to manage and
administer those funds in a manner consistent with:

+ Best-praciice portfolio management.

»  Maximising return without undue risk.

« Avoiding prejudice to New Zealand's reputation as a responsible member :
of the world community.

2.2 The Guardians undertake a range of investment activities that it believes will
add value over and above the returns generated by passive investments in the
asset classes contained wilhin the reference portfolio. This includes three
broad areas of -value-adding activity.

2.3 -The first category of value-adding activity is capturing active retumns through
investing in private markets and/or selecting and investing through aclive
managers. For instance investment strategies in:

o Infrastructure { e.g. purchase with Infratil of Shell downstream assets)).

« Timber (ege.g. Ownership of Kaingaroa Forest in partnership with
Harvard Endowment Fund}).

s Private Equity and Property (invesiment in muitiple private equity and
privale equity real estate partnerships and other colleclive investment
vehicles)).

Rural land.
New Zealand direct,

24 The second is strategic tilting or ‘swimming against the tide'. The third
category is

2.4  portfolio completion {closely managing fees and costs). Aalaatey Formatted: Indent: Hanging: 0.45%, Qutline
numbered + Level: 2 + Numbering Style: 1, 2,
3, ... + Staet at: 1 + Alignment: Left + Aligned

2.5 Like any other investment business, we have commercial relationships with at 0.2% + Indent at: 0.45"
investment managers, private equity funds, counterparties and suppliers. The e -
agreements governing these relationships include terms that are commercially
sensitive for the third parly and/or for us. In addition, from time to time we hold
market sensitive information (lej.e. inside information) and have procedures in
place to manage the risk under insider trading laws.

2.6 More information about how we invest the Fund can be found in our annual '
report {Cepycopy enclosed), Statement of Intent and on_our website (

www.nzsuperfund.co.nz:.).
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3.1

32

5.1

Protection against certain actions potentially unavailable

As discussed below (Section 5), we consider there is risk to us of reverse
freedom of information complaints in the context of our commercial activities.

The proteclions in the Act {section 48) may not be available to us. In :

particular, we make off-shore investments on a regular basis in accordance |-
with agreements that are subject lo foreign laws. Any bar on proceedings in -

the Act will not necessarily effectively protect the Guardians from suit because -
a New Zealand statute cannot directly speak to the Courts of another :
jurisdiction. That is, a New Zealand statute cannot direct a foreign court to
excuse a breach of that country's own laws. Whilst defences under private
international law may be available in certain cases, this highlights the need for
the commercial prejudice and subject to confidence grounds to be adequately -
robust and flexible encugh to protect agencies like the Guardians.

The Guardians’ Approach to Transparency

We have included in our Annual Report {pages 34435) a description of our

approach to transparency. [PG's comment not included as then need lo refer to public inferest test
elc as refers to OIA lfesls.]

-The Annual Report section we have referred to also describes the broad
range of the material we proactively release as well as our performance in
transparency surveys by third parties. The San Fransisco-based Sovereign
Wealth Fund Institute publishes the Linabtrg-Maudell Transparency Index and
the Guardians has rated 10/10 since inception of the index. We also include
reference to the survey published by the Washington-based Carnegie
Endowment for World Peace where the Guardians were rated a clear first

among the 26 sovereign wealth funds which were signatories to the Santiago

Principles.
The Guardians' History of Official Information Act Requests

As a relatively young organisation we have had limited experience with the
application of the Act.  Requesters have tended to focus- on our decisions in
relation to responsible investment issues such as investment in companies
involved in the nuclear weapons industries. We have also received a number
of requests relating to our approach to investing in New Zealand.

We have received approximately 30 requests. We have provided the
information as soon as reasonably practicable and havé never exceeded the
20 working-day Iimit. Our decisions to withhold have been referred to the
Ombudsman on several occasions and were queried by the Ombudsman on :
two occasions. In keeping with what we have said about being a relatively
young organisation, the appeals to the Ombudsman were for older requests
and, as we have become more familiar with the process, our response times
have sharply declined. We believe we have a constructive relationship with the
Ombudsman.

52 -
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5.35.2 Queries -where we have had -least experience to date but which we consider
will be the most difficul for us, isare where we are asked for information
relating to specific investments or proposed investments, investment
managers or the investment activities and terms such as fees of those
managers

| 5.3 We think that such requests are likely lo increase as the Fund grows in size
and becomes better known through its activities in New Zealand and offshore.
Anecdotally (through conversalions with peer funds and general searches), we
understand that freedom of information legisiation -can be used by people who
are more interesled in gaining insights for commercial reasons rather than to
serutinizescrutinise the machinery of government.

6, Response fo the Law Commission’s Issues Paper
6.1 We have set out the questions in the Issues in the attached appendix and

outline our thoughts in respect of those questions where we consider we can
provide most perspective.

| RERREELE Formatted: List Paragraph, Indent: Left:

7. Questions and Contacts 0.45%, Don't add space between paragraphs of
the same style, Pattern: Clear

7.1 Please contact us should you require any elaboration on any of the responses
or comments made in our letter to you.

Yours faithfully

[Adrian/Tim/Sarah?] {Tim pls discuss)
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ISSUES PAPER - QUESTIONS
2, Scope of the Acts

Ql Do you agree that the Schedules fo each Act (OIA and the LGOIMA) should list
. every agency that they- cover? =

No specific comment at this time.

Q2 Do you agree that the schedules to the OIA and LGOIMA should be examined to
- eliminate anomalies and ensure that all relevant bedies are included?

.............. +-c---{ Formatted: Font: Arial, 11 pt, English (US) .
'No spediftc comment at this fime. ™{ Formatted: Indent: First fine: 0.3" )

3 Do you agree that SOEs and other crown entily companies should remain within the
- scope of the OIA?

+....~+{ Formatted: Font: Arial, 11 pt, English (U.S) ],

No specific comment at this time. *( Formatted: Indent: First ine: 0.3" )

Q4 Do you agree that council controlled organisalions should femaln within the scope of
{he LGOIMA?

No specific comment at this time.

35 Do you agree fhat the Parliamentary Counsel Office should be brought within the
scope of the CIA?

No specific comment at this time.

-{ Formatted: Font: Arial, 11 pt, English (u.j-‘
*{ Formatted: Normal, Indent; First line: 0.3-

Q6 Do you agree that the OJA should specify what information relafing to the operation
- of the Courts is covered-by-the Act?- e o e

No specific comment at this time.

:;'Q‘i Should any further categories of informalion be expressly excluded from the OIA and
the LGOIMA?

{ Formatted: Font: Artal, 11 pt, Engiish (U.S.)
N {Formatted: Indent: Left: 0.25" ]
*{ Formatted: Indent: Left: 0.25", First line: ¢*
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3. Decision-making

{38 Do you agree that the OPA and the LGOIMA should continue to be based on a case-
by-case model?

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

‘Q9 Do you agree ihat'more clarity and more certainty about the official information

' withholding grounds can be gained through enhanced guidance rather than through
prescriplive rules, redrafling the grounds or prescribing what informalion should be !
released in regulalions?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

;QloDo you agree there should be a compilation, analysis of, and commentary on, the
i case notes of lhe Ombudsmen? '

Yes. See above.

‘Ql1Do you agree there should be greater access to, and reliance on, the casenotes as

precedents?

Yes. See above.

QI2Do you agree there should be a reformulation of the guidelines with greater use of
. case examples?

Yes,

;Q13DO you agree there should be-a-dedicated -and - accessible official information
. website?

| Yes,
4. Protecting good government
iQ14Do you agree thal the “good government® withholding grounds should be redrafled?
We have no comment on section 9(2)(f)(Constitutional Conventions).
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We consider that a situation where advice is given orally, or simply not given at ..

all and the associated risks to the public record are real. —In our view, while the

use of the ground in {8)2{a}) ("free and frank/prolestion’ expression) is likely to
arise infrequently, it is an important protection. For ease of reference we record

the section ()2(q):

[

Formatted: Indent: Left: 17,
numbering

© gy mainlain 1he effective conduct of public affairs through— -
" (i) Whe free and frank expression of opinions by or between or to Minlslers of the Crown
or members of an erganisalion or officers and employees of any department or
orqanisatien in the course of their duty; or ’
= (i) the proleclion of such Minislers, members of organisalions, officers, and employees

from improper pressure or harassment; or

No bulets or ]

We do not understand the following statement by the Law Gommission:

“However, given that all these bodies have relationships with Ministers we are
currently nof inclined fo make a change, but ...

Our understanding of this provision is that it applies to the expression of opinions
between members/employees of an erganizationorganisation in the course of
their duty and need not be with the Minister. We would be concerned if- it was
the Law Commission's view that this ground should only apply to
communications by or between or to Ministers of the Crown-tsheuld be-explicit.

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpful®..®* However, the hurdls for reliance on this
ground set out in the commentary by the Ombudsman is too high (especially
when coupled with the public interest test).

For example, in order for the Guardians to be successful it is important that a
range of investment ideas, including those at the untested or more extreme end
of the spectrum, are able to be tabled and debated without fear of individuals
who promote those ideas being ridiculed or exposed to undus crilicism. If the
threshold for this ground is set too high individuals will be
incenlivizedincentivised to act in a manner that protects their interests. A
situation where more and more advice is provided orally, or not at all, is contrary
to good policy and the principles of open access to information that the Act
seeks to protect.

A balance must be struck.

‘Q15What are your views on lhe proposed reformulaled provisions relating to the “good. &

goverhment" grounds?

We agree that the grounds should cover both 'opinions’ and ‘the provision of
advice'.

5. Protecting commercial interests

! Law Commisston's issues paper, Paragraph 4.39.
2

Ibld-Paragraph-4.20
? Ibid Paraqraph 4.26
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‘QI6Do you think fhe commercial withhalding ground should continue to be confined to
©  situations where the purpose is to make a profil? i :

For ease of reference we record the section:

{b) protect Information where lhe making available of Ihe information—
Q (1) would disclose a trade secret; or
Q (i} would be likely unreasonably to prejudice the commercial position of the person who
supplied or who is the subject of the information; or

We think that the approach taken by the Ombudsman is more restriclive than
what is contemplated by the wording of the Act itself and that such a reading
down is not justified. :

Whether a party's commercial position has been prejudiced should be addressed
on -a case—by—case basis and the nature or purpose of the

erganizatienorganisation should merely be a partoffactor taken into account in
making that consideratienjudgment, rather than a qualifying hurdle.

In particular, a person who is in a “commercial position” may or may not be in the T
business of making a profit. In addition, in theory a person could be ina e
commercial position but choose not to utilise that commercial position. However,
such a perscn would wish to preserve that position to ensure it was available for
use in the future. For instance, specific knowledge gained by the Guardians in
the course of the development of a strategic tilting framework could have value
to a third party. However, the Guardians may not wish to ‘sell’ that intellectual
property and indeed may be prepared to licence it at no cost to say, another
crown financial institute.

«.515.5 [ Formatted: Font: Times New Roman Maorl, 12
pt, English {Nexr Zealand)

Formatted: Indent: Left: 0" )

QI7if you favour a broader interpretation, should there be a slatutory amendment to
“clarify when the commercial withholding ground applies?

The Guardians favour the deletion of the word "unreasonably™", which introduces
an unnecessary and unhelpful hurdle that is adequately addressed by the
application of the "public interest” test.

The Guardians favour the wording_used in seclion 43(2) of the Freedom of
Information Act 2000 (UK): "would, or would be likely to, prejudice the
commercial interests of any person (including the public authority holding it)"

Whether a party's commercial position is or is likely to be prejudiced should be
the intialinitial enquiry. Once this is established-ene-applies, the public interest
test is applied to determine whether it is reasonable or appropriate fo
nevertheless disclose the information.

Q12Do you think the trade secrets and confidentiality withholding grounds should be *
- amended for clarification? ‘

+....---{ Formatted: Font: Arial, 11 pt, English (U.S) ]’
*{ Formatted: Indent: Left: 03" ]
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The preliminary work we have done (as briefly cutlined below) suggests to us
[ that we may be-have less ability to preserve commercially sensitive information
than other funds and this may negatively impact on our ability to do business. In
| addition, it increases the risk of reverse freedom of information complaints where
we may not be afforded the protection under the Act (this is described in our
covering letter). We would welcome consideration by the Law Commission of
this issue.

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentialily
obligalions as set out below:

(ba) protect informalion which Is subjecl lo an obligation of conflidence or which any person has been
or could be compelled (o provide under the authority ol any enactment, where (he making avaiiable of the

informaltion—

(i) would be likely lo prejudice the supply of similar Informalion, or information from the same source, and it
is in the public Interes! thal such informalion $hould conlinve lo be supplied, or

(i) would be likely ofherwise to damage Ihe public interes!; or

Obligations of confidentiality are expressly provided for in many types of third
| parties-party engagements and in a number of transactions. For instance:

+ Investment management agreements,

* Limiled partnership agreements in the conlext of private equity or real
estate funds.

= Negoliations and due diligence in the context of potential acquisitions of
businesses or shares.

« -The provision of information by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

» |SDAs and related documentation with counterparties.

+ Custody and collateral management.

* Supply contracts such as advisers, IT services, proxy voting services,
leases for office space etc.

itis crilical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a number of investors that seek access to these third parties.
standards, the amount we trust fo any one firm can often be a small fraction of
the total. That amount, too, is often but a small fraction of the total sums
invested, or advised upon, by the firm.

| We have not undertaken comprehensive legal research on the approach of various
jurisdictions to freedom of information legislation and its application in the context of
sovereign weaith funds. However, we have identified some sovereign wealth funds
that we have—consider 'peer funds’ and set out below their approach to this issue.

Peer Fund Position under Freedom of Information Laws
Fuluse Fund In Auslralia, the Finance Minister announced in November

8 198506
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2009 that the Fulure Fund would be lisled in Schedule 2 of
lhe Freedom of Information Act 1982 {Cth), exempling the
Fund from the Act in respect of requesls related to acquiring,
realising or managing ils investmenls (similar to the current
exemption in Schedule 2 for the Reserve Bank in respect of
ils open market operations and dealings in lhe currency
market).

Canadian Pension Plan
Investment Board

The head of the Canada Pension Plan Investment Board
shall refuse o disclose a record requested under the Access
to Information Act 1985 that contains advice or information
relaling 1o invesiment that the Board has obtained in
confidence from a third party if the Board has consistently
irealed the advice or informalion as confidential.

Public Sector Pension ("PSP")
Invesimenl Board

Under the Access to Informalion Act 1985, the PSP
Investment Board is subjecl to the same exemplion provision
as lhe Canadian Pension Plan Investment Board in respeact
of records obtained in confidence from third parlias.5 In
addition, the PSP Investment Board is further exempled from
disclosure of records containing trade secrets or financial,
commercial, scientific or technical information that belongs
to, and has consistently been treated as confidential by the
P3P Investment Board.® Saction 20 also provides a general
exemption in respect third parly information, but which is
subjected 1o a "public interest test”.

OMERS Ontario Municipal
Employees Refirement System

OMERS was subject to the Ontario Freedom of Information
and Protection of Privacy Act "FOIPPA™ from 1987 until 1
July -2010. It is no longer subject to the Act as a result of
an amendment lo the-regulationsRequlation 460 (enacted
under the FOIPPA). Requlation 460 sels out which bodies
are classified as "instilutions” and therefore subject to the
requirements of the FOIPPA. OMERs was exciuded from
Regulation 460 as a result of ihe amendment lhat took effect
on 1 July 42010.

OTPP Ontario Teachers
Pension Plan

Wi Y Onlario Froed it - g

isOTPP is not listed in Regulation 460
as an "instilulion” {see above) so it would appear that this
organisation is not subject to the requirements of the
EOIPPA. We have not managed to confirm whether OTPP
are subject to the Act or exempt from the Act through other
requlations or through its governing legislation.

CALPERS

The California Public Records Act— exempts cerlain records
held by state agencies from disclosure under the Act,
including: preliminary drafts, notes, or inleragency or inlra-
agency memoranda lhat are not retained by the public
agency in the ordinary course of business, (provided that
the public intereést in wilhholding those records clearly
outweighs the public interest in disclosure;), information
received in confidence ele. State agencies however are not
prohibited from disclosing such categories of information.

Queensland Invesiment
Corporation (QIC)

Under Schedule 2 of the Right to Information Act 2009 (QId),
QIC is exempt from disclosure of information under the Act in
respect of its "funclions” (except as they relale to community
services obligations). This will include its various investment
functions

Pension Protection Fund (Note
this UK fund is not considered a
peer fund by us)

Under section 43 of the Freedom of Informalion Act 2000
(UK), informalion is exemnpt from disclosure if it conslitutes a
trade secret or would be likely to prejudice the commercial
interests of any person (including the public autherily holding
if). Seclion 41 provides Lhat any information is exempt if it

was obtained from a third party and its disclosure woutd

lbid, c. 9, 5. 147.

-2t Byl
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10

constitule a breach of confidence by any person. Both
seclions are subject 1o the seclion 17{3) "public interesl” test.
Pension Reserves Invesiment Conhdentialily of certain records._ Any documentary material
Trust (PRIT) Fund or data made or received by a member of the PRIM board
which consists of irade secrels or commercial or financial
information that relates to the investment of public trust or
retirement funds, shall not be discfosed to the public if
disclosure is likely to impair the governmenl's abilily lo oblain
such information in the future or is likely to cause substantial
harm to the compelitive position of the person ¢r anlily from
whom the information was obtained. The provisions of the
open meeling law shall not apply to the PRIM board when it
is discussing the information described in this subdivision,
This subdivisien shall apply to any request for information
covered by this subdivision for which no disclosure has been
r?ade by the effeclive date of this subdivision®:

The Guardians does generate 'lrade secrets’ and confidential (including inside SRR
information} information itself. Accordingly, we think thal an amendment to - R {
clarify that the section 9(2) grounds also apply to information generated by the ) o
agency would be desirable.

Ql9Do you agree that the offi cial information leglslallon should continue to apply to

ml‘ormallon in whlch mtellectual property is he]d by a Ih:rd parW?

No specific comment at this time.

§Q20Do you have any commenl on the: appllcahon of the OIA to research work,
' parﬂcularly lhat oommlssuoned by third pames?

No specific comment at this time.

021Do you think the public ‘Interest factors relevant to d:sclosure “of cammermal
mformahon should be |ncFuded in gmdehnes orin the Ieglslallon? -

We consider that relevantie-the-publie-interest-factors-is-the purpose and the
activities of the organisation_are relevant to the public interest factors. ltis
difficult to assess the public interest in a vacuum without taking into account the
reason Parliament established the organisation at the heait of the request, and
the activities associated with that purpose.

We agree that these factors are betier left to guidslines, case notes and
discussion.

9
Mass General Law Chapier 32 Seclion 23 (management of retiremenl funds).
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11
5Q22 Do you experience any other problems with the commercial withholding grounds?

To date we have had few requests where we have had to consider the
application of these grounds, particular in the context of specific invesiments or
investment managers. We think that such requests are likely to increase as the
Fund grows in size and becomes better known through its activities in New
Zealand and offshore. -Should that oceur and we are unable to withhold
commercially sensitive- information, we consider this will severely curtail our
access to investment opportunities. However, this is yet to be tested.

6. Protecting privacy
[To discuss with PG I think the issite of where say AQ goes to dinner with a pessible investee company and this in
itself could give rise to speculation in the market or undermine our ability to do a deal — this world be wnder the
commercial grownds rather than proteciing privacy — if public venne this may be hard o withhold]]

:Q23Which option do you support for improving the privacy withholding ground:
| Opliont—guidsnceonly, o
‘Option 2 — an 'unreasonable d.isclosure of information™ amendment while
E__relaining the public interest-balancing i'esl, or, :
EOpt'Io-n. 3 — an amendmenl to align with principle 11 of the Privacy Act 1993
while retaining the public interest test, or;

‘Oplion 4 — any other solulions?

No specific comment at this time.

'Q24 Do you think there should be amendments to the Acts in refation to the privacy

_interesls of.
(a) deceased persons?

(b} children?

No specific comment at this time.

{Q25Do you have any views on public seclor agencies using lhe OJA to gather

inform_alion about individuats?

Formatted: Font: 11 pt, English (U.5.)
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§Q26Do you agree that no withholding grounds should be moved between the conclusive
and non-cenclusive withholding provisions in either the ClA or LGOIMA? ;

11 1985086




12

No specific comment at this time.

‘Q27Do you think there should be new wilkhelding grounds to cover:

(@) harassment;
(b) the protection of cullural values;

{c) anylhing elsa?

—We note that the Issues Paper does not discuss the withholding ground section «
9(2)(k) (information may be withholdwithheld if that is necessary to prevent the
disclosure or use of official information for improper gain or improper
| advantagey). The Law Commission states™ that it might be said that one of the
withholding grounds in the Act assumes a knowledge of purpose. For the
reasons oullined in the Issues Paper under "Purpose of Request™, it is likely that
there is little value in requiring requesters to prowde the purpose o f their request
and their real name. However, this does give nse to the questlon asto whether
Inthe grc ground in 9(2)(k} providesis of any
information—use, Consideration could be given to reformulate the grounds so
that the agency can form the reasonable view that the information could be used
for improper gain or improper advantage-- based on the facts and circumsiances

existing at the time of the request.

‘Q28Do you agree that the "will soon be publicly available” ground should be amended as
proposed? : :

No specific comment at this time.

Q29Do you agree that there should be a new non-conclusive withholding ground for
information supplied in the course of an investigation? :

No specific comment at this time,

jQSODo you have any comments on, or suggestions about, the "maintenance of law™ .
conclusive withholding ground?

No specific comment at this time.

8. The Public Interest Test,

/Q31Do you agree Ihat the Acts should not include a codified list of public interest factors?
) you disagree, what public interest factors do you suggest should be included?

1% \hid, section 9.4

12 198508
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No specific comment at this time.
/Q32Can you suggest any statutory amendment which would clarify what *public interest”

means and how it should be applied? -

No specific comment at this time.
provision? °

No specific comment at this time.

ZQ34 Do you think the Acts should include a requirement for agencies to confirm they have S
considered the public interest when withholding information and ‘also indicate what -
public interest grounds they considerad?

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussion on the application of the current
[aw.

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman review or subsequent information requests.

9. Requests — Some problems
{Q35Do you agree that (he phrase “due pardicularity” should be redrafted in more detail to

make It clearer?

should refer as precisely as possible to the information that is required—.") is

clearer for the requester and, as a result, will assist the agency. We note also

that additional help should be given, particularly to smaller agencies with fewer
‘ resources o facilitate a discussion with the requester with the aim of defining

‘ Yes. We think your suggested wording— (‘The request must be clear, and .---{ Formatted: Font: 11 pt

more closely what he-orshethe requester is looking for. This would save time
for both the requester and the agency and likely produce a more salisfactory
outcome for the requester in terms of information gained.

{Q36Do you agree that agencles should be required to consult with requesters in the case’
i of requests for large amounts of information?

No. This should not be made a requirement. There is incentive for the agency
to do this now as outlined above. We think adding additional requirements on

| the agency arsis likely to be less effective than ensuring that agencles
understand the benefits of consultation with the requester.

{ Formatted: Indent: Hanging: 0.05"

10. Processing requests
g_'QJ'IDo you agree lhe Acts should clarify that the 20 working day fimit for requests
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delayed by lack of particularily should start when the request has been accepted?

Yes.

Q38Do you agree that substantial time spent in "review” and “assessment® of material
should 'be_ ték_en_ into account in assessing whether material can be released, and
lhgt_’(he_Ac_:ts_should be amended to make that clear?

Yes.

'Q39Do you agree that “substantial” should be defined wilh reference 1o the size and
resources of the agency considering the request?

Yes.

‘Q10Do you have any other ideas about reasonable ways to deal wilh requests that - =
--require a substantial amount of time to process? :

No.

Q4100 you agree it should be clarified that the past conduct of a requester can be laken
© into account in assessing whether a request is vexalious? . = ’

No._ Formerly vexatious persons should have the right for each case to be
considered on jts merits. As a practical matter, a request from a formerly
vexatious requester will put agencies on alert to the need to examine the request
critically.

. p s | Formatted: Font: 11 pt, English (U.5) ]
Q42Do you agree that the term “vexatious® needs to be defined in the Acts lo inciude lhe:= [Formatted List Paragraph, Tab stops: Not at J
- 0.59"

element of bad faith?

The inclusion of bad faith seems to be a higher threshold than vexatious. "Bad
faith” imports elements of dishonesly and fraud whereas "vexatious" is more
closely related in meaning to annoyance, harassment or abuse of the request
process i.e, through continuity of requests.

Note also that neither vexatious nor bad faith deals with misuse of the regime for
commercial purpose. See however improper gain or advantage under 9(2)(k}.

B e +c---| Formatted: Font: 11 pt, English (U.S.) )
/Q43Do you agree that an agency should be able o decline a request for information if [ Formatted: Normal, Indent: Lefl: 0.3", Tab J
{ stops: Not at 0.59"

the same or substantially the same information has been provided, or refused, to lha[

requester in the past?

Yes. { Formatted: Indent: Left: 0.25" ]
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§Q4'4D0 you think that provision should be made for an agency to declare a requesler.
| “vexatious™? If s0, how should such a system operate?

No. The cost of such a system is likely to outweigh the cost of assessing individual +
requests from such a person.

Formatted: Font: Times New Roman Maori, 12
pt, English {New Zealand)

Q45Do you agree that, as at present, requesters should not be required to state the,
! purpose for which they are requesting official information nor to provide their real
name?

YOS e *o--{ Formaited: Font: Arial, i1 pt, English (US.) )
"{ Formatted: Indent: Left: 0.25"

{046 Do you agree the Acts should state thal requests can be in ora! or in writing, and that
! the requests do not need to refer to the relevant official information legislation?

No specific commentatthistime, ... <-{Formatted: Indent: Left: 0.25" ]
"{ Formatted: Font: Arial, 11 pt, English (US) )

Yes. “-...---{ Formatted: Font: Arial, 11 pt, English (U.S) |
{ Formatted: Indent: Left: 0.257 ]

iQ48Do you agree the 20 working day time limit should be retained for making a
decision?

YeS, B _+------{ Formatted: Indent: Left: 0.25" )
1 tted: Font: Asial, 11 pt, English (US.) )

Q4900 you agree that there should be express provision that the information must be
released as soon as reasonably practicable after a decislon to release is made?

No specific comment at this time. +=---=-{ Formatted: Indent: LeRt: 0.25" )

;QSODo you agree that, as at present, there should be no stalulory requirement to | -
‘ acknowledge recelpt of an offictal information request but this should be encouraged
as best practice? -

Yes. -+ Formatted: Indent: Left: 0.25"

QSIDo you agree that ‘complexity of the material being sought’ should be a ground for.
extendmg ihe response time nmll?
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Yes.

Formatted: Indent: Left: 0.25"

Q5200 you agree there is no need for an express power to extend Ihe response lime '
limit by agreement? ' '

Yes.

Q53Do you agree the maximum extension time should conlinue to be flexible without a
. specific time limit sel out in statule? '

Yes,

;Q54Do you -agree that handling urgent requests should continue to be dealt with by (

. Ombudsmen guidelines and there is no need for further statutory provision?

Yes. Formatted: Indent: Left: 0.25" )

Q5500 you agree there should be clearer guidelines about consullation with ministerial ' _ 7

offices? _ I e

{formatted: Indent; Left: 0.257 7 ]

order to facilitate data gathering and assessment, _{ Formatted: Font: Arial, 11 pt, English (U.5.) ]

/Q56Do you agree there should not be any mandatory requirement to consult with third,

© parties?

No. kbl { Formatted: Indent: Left: 0.?5" ]

§Q57Do_ you agree there should be a requirement to give prior notice of release where

- there are signlficant third parly interests af stake?

Formatted: Indent: Left: 0.25"

No.¥es. Most agencies will either be required to do this under the conlracts they ++
have with third parties or will recognise that it is prudent to advise third parties of
this matter. Including additional obligations (with the attendant consideration of
the implications of not providing notice) would seem to overcomplicate the
legislation.

-{ Formatted: Indent: Left: 0.25"
Formatted: Fonk: 11 pt

However, if it was considered that notice should be legislated, then we consider «--

where there is good reason for withholding information, but the agency considers
this to be outweighed by public interest factors=).”} is appropriate.
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'Q58How long do you think the notice to third parties should be?

No specific comment at this time. -
Q5900 you agree there should be provision in the legislation to allow for partial

Formatted: Indent: Left: 0.257 ]

transfers?

Yes. “

Formatted: Indent: Left: 0.25"

:Q60Do you agree there is no need for further statulory provision about transfer to
Ministers?

No specific comment at this time. «-----—{ Formatted: Indent: Left: 0.25"

:'Q61_'Do you have any other comment about the transfer of requests to ministers?

No specific comment at this time. «-----{ Formatted: Indent: Left: 0.25° )

§Q62'D0 you think that whether information is released in electronic form should continue
T depend on the preference of the requester?

Yes.—{Biscuss—Paul G} «--=--{ Formatted: Indent; Left: 0.25" ]

B eeeme e oo e en e e e e e e e e e ene e e en e nea *::.¢---{ Formatted; Font: 11 pt, English {(U.5.) ]
:Q63D0o you think the Acts should make specific provision for metadata, information in ™{ Formatted: List Paragraph, Indent: Left:
: 0.25", Tab stops: Not at 0.59"

backup systems and information inaccessible without specialist experlise?-

It may be better that this is addressed by amending section 18(f) Qhaitjlflgmv’v’m:‘"‘-'{.Formatted: Indent: Left; 0.25" )
informalion requested cannot be made available without substantial collation or { Formatted: Font: 11 pt, Not Italic )
research). In particular, extending the concept of substantial collation or research )

- T ------1 Formatted: Font: Not 1talic
to substantial resources expended. { — -

.§Q64Should hard copy costs ever be recoverable if requesters select hard copy over

electronic supply of the informalion?

No specific comrment at this time.

+( Formatted: Indent: Lent: 0.25°

:065D0 you think that - lhe official information legistation needs to make any further
provision for agenéies fo place conditions on the re-use of informalion, or are lhe’

current provisions sufficient?

We think that practically it would be difficult and expensive to enforce any on { Formatted: Indent: Len: 0.25"
condition on use of released material by the recipient. Expressly providing for the
ability to impose conditions in the Act would do little to alter this unless this was
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coupled with enforceability provisions which would seem inconsistent with the
thrust of the Act.

'Q66D0 you agree there should be regulations laying down a clear charging framewo;k:

for both the OIA and the LGOIMA?

No specific comment at this time.

;'Q67Do you have any comment as to what the framework shouid be and who should be

responsible for recommending it?

No specific comment at this time.

‘Q68D0 you agree that the charging regime should also apply to political parly requests

for official information?

No specific comment at this time.

11. Complaints and Remedies

Q69Do you agree that both the OIA and LGOIMA should set out the full procedures

~ followed by the Ombudsmen in reviewing complaints?

Yes.

Q70D you think the Acts provide sufficiently at present for failure by agencies to

respond appropriately fo urgent requests?

Yes.

{Q71Do you agree with the existing situalion where a person affected by the release of

Yes. We think that this would:

. add a whole new level of complexity and costs to the regime:;

. have the affecteffect of making agencies more cautious about
releasing information;_and

*»

. do little to ‘rectify’ the situation as it cccurs once the information is

made available-,

18 198506

i their information under the OIA or the LGOIMA cannot complain to the Ombudsman?
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'Q72 Do you agree there should be grounds to complain o the Ombudsmen if sufficient
‘notice of refeaseis not inen to third parties when thelr interests are at stake? |

If notice requirementrequirements are introduced then it makes sense to «-----{ Formatted: Indent: Left: 0.25"
introduce complaint mechanisms. -

/Q73D6 you agree that a transfer complaint.ground should be added 1o the OJA and the
LGOIMA? T ' '

No specific comment at this time. +---++-{ Formatted: Indent: Left: 0.25" ]

:Q74Do you think there should be any changes to the processes the Ombudsmen’s

Formatted: English (New Zealand)

{ Formatted: Font: Arial, 11 pt, English (U.S)
Formatted: List Paragraph
Formatted: Indent: Left: 0.25"

a

No specific comment at this time.

.Q75Do0 you agree that the Ombudsmen should be given a final power of declsion when
- determining an official information request?

Yes, provided that decisions of the Ombudsman remain subject to judicial review «+
where the Ombudsman makes a procedural error, including in circumstances
where "the Ombudsman is plainly and demonﬂrably wrong—{Wialt-Co(NZ)}-Lid-v
n Lakes Distict G PPrINGEL

This approach ensures that the decision making process is not drawn out and
provides certainty in circumstances where contracts require the Guardians not to
disclose information except where required by law.

This approach also contains costs associaled with OlA requests and is an
effective forum for lay persons to participate which is critical given the very
purpose of the Act is aimed at enabling lay persons to have access to
information.

‘*-._.-—-{ Formatted: Font: Arial, 11 pt, English (U.5.}

iQ76Do you agree that.the veto power exercisable by Order in Council through the: "*{ Formatted: Indent: Left: 0.25"
~ Cabinetin the OlA should be removed?. . . o

Yes. To preserve the separation of powers, the Executive should not be left to
determine the extent of its own disclosure of official information.

" Whatf Co (NZ) Lid v Queenstown-Lakes District Councit {1991] 2 NZLR 180,
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Q77Do you agree thal the velo power exercisable by a local autherity in the LGOIMA

| should be removed?

No specific comment at this time.

jQ‘ISIf vou believe the veto power should be retained for the OIA3anc_l LGOIMA, do you
© have any comment or suggestions aboul its operation?

No specific comment at this time. «-------{ Formatted: Indent: Left: 0.25" )

Q7900 you agree that judicial review is an appropriale safeguard in refation fo the
Ombudsmen’s recommendations and there is no need to introduce a statutory right

of appeal to the Court?

Yes, having a statutory right of appeal will increase uncertainty (as it is more
difficult to determine the point at which disclosure is required by law) and
compliance costs.

{QB0Do you agree that {he public duty to comply with an Ombudsman’s decision should
 be enforceable by the Solicitor -General?

Yes. . - J

:081Do you agree that the complaints process for Part 3 and 4 official information should
© be aligned with the complaints process under Part 27 o

No specific comment at this time. +-----{ Formatted: Indent: Left: 0.25" )

Q2200 you agree thal, rather than financial or penal sanctions, the Ombudsmen should
- have express statutory power to publicly draw altention to the conduct of an agency?

-No specific comment at this time. «-=-=-{ Formatted: Indeat: Left:

{Q83Should there be any further enforcement powers, such as exist in the United

Kingdom?

No. There does not appear to be substantial non—compliance with the Act which «------ { Formatted: Indent: Left: 0.25° )
would warrant the additional cost and complexity of this. As noted above, there T TEEEL
are considerable commercial and reputational imperatives which put pressure on
agencies to comply. Incentives through matters such as the KPls of Chief
Executives governed by the State Sector Act may also be a more
affecliveeffective way of addressing this issue.
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{Q84Do you agree that the OJA should require each agency to publish on its website the,

information currently specified in section 20 of lhe OIA?

No.

_Information required to be provided by an agency should be considered upon ~ +--=-{ Formatted: Indent: LoR: 0.25°, First ine o )
the establishment of the agency and specified in its establishing legisiation, as it T T
is for the Guardians.

Each agency differs in terms of its size and nature and a one size fits all e { Formatted: Indent: Left: 025", First Tne: oj
disclosure regquirement is neither needed nor likely to add anything of use to T R

those seeking specific information held by an agency.

QSS Do you think there should be any further mandatory calegories of information subject
to a proactive disclosure requirement in the OIA or LGOIMA?

We consider that mandatory disclosure of informaticn is better dealt with by the  <«------ { Formatted: m&ent: Left: 0.25° ' ]
legislation governing the entity. Forinstance the publishing of an annual report EE
{including reference to investment managers used) and statement of intent as per

the Crown Entities Act 2004 and the governing legislation specific to the
Guardians and the Fund e.g. the New Zealand Superannualion and Retirement -
Income Act 2001.

{ Formatted: Font: 12 pt

{ Formatted: Indent: Left: 0.3", Hanging: 1.7°
{Formal:ted: Indent: Left: 0, First line: 0"
Formatted: Font: Not Bold
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Q86Do you agree Ihal the OIA and LGOIMA should require agencles lo take -all
| reasonably practicable steps to proactively release official information? -

No. Agencies should be encouraged to be trangparent and those who seekto < “---{ Formatted: Indent: Left: 0.25" )
reduce time spent on reactively communicating through O#fisial-lnformation B S
ActO1A requests will proactively release relevant information without being
‘required’ to.

QS’)‘Shou[d such a requirement apply to all central and local agencies covered by the Ol
1 legislation?

We think there is a distinction between crown enlities which are largely ek { Formatted: Indent: Left: 0.25”
commercial in operation and public decision or policy making bodies. Such - i
mandatory disclosure may be more relevant to the latter,

{T-‘ormatted: Font: Arial

/Q88What contingent provision should the. legislation make in case the “reasonably :
¢ practicable steps™ provision proves inadequate? . For ex'ample. should there be a
statutory review or regulalion making .powers relating to proactive release of
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information?

No specific comment at thistime. _*.--{ Formatted: Font: 11 pt )
o { Formatted: lndent: Lef: 0.25°
'Q89Da you think agencies should be required to have explicit publication schemes for the ' T

informaticn they hold, as in other jurisdictions?

No. Particularly not in respect of agencies such as the Guardians. -

{Q90Do0 you agree that disclosure logs should not be mandatory?

i Formatted: Font: 11 pt
{ Formatted: Indent: Lef: 0.25°

e
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agencies from court proceedings should nol apply to proactive release?

If proactive release is mandated then the agency should be afforded protection
for that release (and this would extend to those using the information). If the
release is voluntary then the agency should not have protection from court
proceedings.

Q9200 you agree that the OlA and the LGOIMA should expressly include a-function of
e providing advice and guidance to agenbies and requestérs? s

:Q93D0 you agree ihat the OIA and the LGOIMA should include a function of promoting Formatted: Font: 11 pt

Formatted: Font: Arial, 11 pt

A

awareness and unders[anding and encouraaing education and training? -

Q9400 you agres that an oversight agency should be required.to monitor the operation

- - of the OIA arid LGOIMA, collect statistics on use, a'ﬁ_d_-rgporl findings to Parliament
annually? - R

Formatted: Font: 11 pt ]
Formatted: Indent: Left; 0.25" )

---{ Formatted: Font: Asial, 11 pt, Engilsh (New
Zealand)

come with such structures should be avoided unless there is a compelling reason
for their implementation. The operation of the Act should be able to be
adequately monitored via the sample seen by the Ombudsman each year.,

'Q95D0 you agree that agencies should be required to submit statistics relaling to officiat
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information requests to the oversight body so as to facilitate this monitoring function?: :

Formatied: Font: 11 pt
™. ~{ Formatted: Font: Arial
EQQGDO you agree that an explicit audit function does not need lo be included in the OIA ?[Formatted: Indent: Left: 0.25"

or the LGOIMA? C e ;;7 =

See above at 94., +

Formatted: Font: 11 pt _]
Formatted: Indent: Left: 0.25" ).
Formatted: Font: Arial, i1 pt ]

See above at 94,

:Q97Do you agree thal the OIA and the LGOIMA should expressly enacl an oversight - :
’ function which includes monitoring the operation of the Acts, a policy funclion, a .

review function, and a promation function?

-{ Formatted: Font: 11 pt
*{ Formatted: Indent: Left: 0.25°
Q98Do you agree (hat the Ombudsmen should conhnue to receive and Invesllgale {Formatted Font Anal

complalints under the OlA and lhe LGOIMA?

See above at 94.,
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.---{ Formatted: Fonl: 1ot
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Q99Do you agree that the Ombudsmen should be responsible for the provision of “[Formatted: Font: Arial, 11

LA

guidance and advice?

Yes. Rk { Formatted: Indent: Left: d.ZS“ ] ]
—"‘{Formatted: Font: Arial ]

/0100 What agency should be responsible for promoting awareness and understanding
i .- ofthe OlA and LGOIMA and arranging for programmes of education and training for
agencies subject io the Acts?

Ombudsman
The Ombudsmen would seem best placed fo carry out this function, _*s__.--{ Formatted: Font: 11 pt )
, 2 { Formatted: Font: Arial, 11 pt )
13101 What agency should be responsible for administralive oversight of the OIA and the - [Formatted. Indent: Left: 0.25" ]

| LGOWMA? What should be included in the oversight funclions?

Formatted: Font: 11 pt
Formatted: Indent: Left:

0.25"

{0102 Do you think an information Commissioner Office should be established in New
Zealand? If so, what should its functions be? :

*{ Formatted: Indent: Left: 025"
Formatted: Font: 11 pt
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QI03 " If you lhmk an Information Commissioner Office should be established, should Jl
| be slandalone or be part of another agency?

See above at 102. . _*+---{ Formatted: Font: 11 pt B

i { Formatted: indent: Left: 0.25" J§
Local Government Official Information and Meetings Act 1987 i N

.4

Q104 Do you agree thal the LGOIMA should be aligned with OIA in terms of who can
- make requests and lhe purpose of the legislation? :

No specific comment atthis tme..______ ...+ {Fﬂrmaﬂe" Font: 11 pt ]
B m et e {Formatted Indent: Left: 0.25° .

Qlos Is the difference between the OlA and LGOIMA aboul the .status of mformallon \ {Formatted English (New Zeatand)
held by contractors juslified? Which version is 1o be pre_ferred? g%rgr?atted List Paragraph, Tab stops: No‘t i

It is difficult to justify any difference between these Acts. The Guardians prefer  +------ { Formbtted: Normal, Indent; Left: n.'25', pdd |
the LGOIMA formulation for the fact that it acknowledges the practical fact that if space between paragraphs of the same style |/
an agency does not hold efor have access to information it cannot provide it to :
others.

Other issues

Q106 Do you agree that the official information legistation should be redrafted and re-
enacied,

_________________________________________________ - (Formatted: font: 11pt ]
RIS { Formatted: Font: 11 pt ]

-'U:ormatted: Font: 11 pt ]
Formatted: Indent: Left: 0.25" { %

QIDS Do you have any comment on the interaction between the PRA and the Ol
legislation? Are any statutory amendments required in your view?

Formatted: Font: Arial

No. We see the Acts as being complementary. The PRA defines the scope of
information that must be held by agencies in accordance with normal, prudent
business practice and the OJA provides for public access to information held by an
agency.

Whether the definition of "public record” is sufficient for its purpose under the -
PRA is a matter that justifies a separate Commission inquiry. The definition of
“information" under the OIA does not seem to us fo be relevant to such an

inquiry. _ , e Formatted: Font: 11 pt, English (New ’
Zealand)

B Formatted: Normal, Indent: Left: 0.25", Tab
stops: Mot at 0.63"
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Leigh Alderson

From: Paul W. Gregory

Sent: Wednesday, December 22, 2010 9:39 AM

To: Sarah Owen; Tim Mitchell

Subject: RE: Draft 2 of OlA Submission after discussions with Russell McV and PG's feedback
Attachments: PG comments_Draft_z_of_Submission_to_Law_Commission__O]A_Z1_December_2010.doc

My edits on a separate document Sarah.

| have made comments where they have been sought.

From: Sarah Owen

Sent: Tuesday, 21 December 2010 8:49 p.m.

To: Tim Mitchell; Paul W. Gregory

Subject: Draft 2 of OIA Submission after discussions with Russell McV and PG's feedback

Hi
{  acond draft (COPY is attached PLUS reference).
Can we please discuss tomorrow. p
Who will sign this? PG — will you send a copy to Minister’s office and Chair — or just give them a note- don't
know if they need to see the submission.
Cheers
Sarah

20V5732







Law Commission’s The Public’s Right to Know

+The Guardians and the New Zealand Superannuation Fund
1. The Guardians and the New Zealand Superannuation Fund

1.1 This submission is made by Guardians of New Zealand Superannuation
(Guardians). The Guardians is an autonomous crown entity that was z
established in 2002 to manage and administer the New Zealand
Superannuation Fund {the Fund). The Fund is not a legal entity but a poo! of -
Crown assets. Fund size as at 31 Qctober 2010 is NZD17.66 billion -

2. Commerclal nature of our business

21 The Guardians is under a statutory duty to invest the investment funds under
their management on a prudent, commercial basis and to manage and
administer those funds in a manner consistent with:

« Best-practice portfolic management.

s  Maximising return without undue risk.

« Avoiding prejudice to New Zealand's reputation as a responsible member
of the world community.

2.2 The Guardians undertake a range of investiment activities that it believes will
add value over and above the returns generaled by passive investments in the
asset classes contained within the reference portfolio. This includes three
broad areas of added-value_value-adding activity.

| 2.3 Eirstly— The first category of value-adding activity is capturing active returns
through investing in private markets and/or selecting and investing through

active managers. For instance investment strategies In:

¢ Infrastructure ( e.g. purchase with Infratil of Shell downstream asseis)-

e Timber (eg. Ownership of Kaingaroa Forest in partnership with Harvard
Endowment Fund)

s Privaie Equity and Property (investment in multiple private equity and
private equity real estate parinerships and other collective investment
vehicles)

e Ruralland

e New Zealand direct

2.4  The second isSecondly; stralegic lilting or 'swimming against the tide!. The
third category is
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24 Thirdly: portfolio completion (closely managing fees and costs). -

2.5 like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers,_The
agreements governing these relalionships—which includes terms that are -
commercially sensitive for the third party and/or for us. In addition, from time
to time we hold market sensitive information (ie inside information} and have
procedures in place to manage the risk under insider trading laws.

or
numbering
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28  More information about how we invest the Fund can be found in our annual
report {Copy enclosed), Statement of Intent and www.nzsuperfund.co.nz.

3. Protection against certain actions potentially unavailable

3.1 _ As discussed below (Section 5), we consider there is risk to us of reverse
freedom of information complaints in the context of our commercial activities.

3.2 _The protections in the Acl {section 48) may not be available to us. In

particular, we make off-shore investments on a regular basis in accordance .
with agreements that are subject to foreign laws. Any bar on proceedings in
the Act will not necessarily effectively protect the Guardians from suit because o

a New Zealand stalute cannot direclly speak to the Courls of another e
jurisdiction. That is, a New Zealand statute cannot direct a foreign court to
excuse a_breach of that country's own laws. Whilst defences under private 75
international law may be availabte in certain cases, this highlights the need for B e :
the commercial prejudice and subject to confidence grounds to be adequately {
robust and flexible enough to protect agencies like the Guardians. L ' S

| 34. _The Guardians' Approach to Transparency

4.1 __We have included in our Annual Report (pages 34/35) a description of our _ .
approach 1o transparency. /'s comment not f1¢luded as then need fo refer lo public Interest lest _...--{ Formatted: Font: 8 pt, Italic }

lcasrefersto OlAtests) ... ... - == "'"-“*_""'LLFormatted: Font: 8 pt, Italic

3-14.2 This-includes-a-deseription-of The Annual Report section we have referred to [ ?’“;:t.‘ed’ Indent: Left: 0.45% No bullets °rJ
also describes the broad range of the material we proactively release as well :;m Ll ~
as our performance in transparency surveys by third parties. The San i
Fransisco-based Sovereign Wealth Fund Institute publishes the Linaburg-
Maudell Transparency Index and the Guardians has rated 1010 since
inception of the index. We also include reference to the survey published by
the Washington-based Carnegie Endowment for World Peace where the
Guardians were rated a clear first among the 26 sovereign wealth funds which
were signatories to the Santiago Principles.

| 45 The Guardians’ History of Official Information Act Requests

5.1 __ As a relatively young organisation we have had limited experience with the
application of the Act. The-mestfocus-has Requesters have tended to focus
been—_on our decisions in relation to responsible investment issues such as
investment in companies involved in the nuclear weapons industies_ We

have also received a number of requests relating to our approach fo investing

in New Zealand

_____________ A i ..---"| Formatted: Font: (Default) Times New
. Roman, 12 pt

We have received approximately 30 requests. We have provided the _“"[Formatted:lndent: Left: 0.45", Nobulletsor]

information_as soon as reasonably practicable and have never exceeded the numbering
20 working-day limit. Our decisions to_withhold have been referred to the : i
Ombudsman on several occasions and were queried by the Ombudsman on
two oceasions. In keeping with what we have said about being a relatively
young organisalion, the appeals to the Ombudsman were for older requests
and, as we have become more familiar with the process, our response times

have sharply declined. We believe we have a constructive relationship with the
Ombudsman. :
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4.25.3Queries Fhe_where we have had area—where—we have—hadlitle_least
experience to date but which we consider will be the most difficult for us, is
where we are asked for information relating to specific investments or
proposed investments, investment managers or the investment activities and
terms such as fees of those managers

4.3 We think that such requesls are likely to increase as the Fund grows in size
and becomes better known through its aclivities in New Zealand and offshore.
Anecdotally {through conversations with peer funds and general searches), we
think understand that freedom of information legislation is_can be used by
people who are more interested in gaining insights for commercial reasons
then than to scrutinize the machinery of government.

&6. _Response to the Law Commission's Issues Paper

5.46.1We have set out the questions in the Issues in the attached appendix and
outline our thoughts in respect of those questions where we consider we can .
provide most perspective,

6.7. Questions and Contacts

8.17.1Please contact us should you require any elaborafion on any of the responses <

or comments made in our letter to you.
Yours faithlully

[AdrianTim/Sarah?L{Tim pls discuss]
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ISSUES PAPER - QUESTIONS

2. Scope of the Acts
Q1 Do you agiee that the Schedules to each Act (OIA and the LGOIMA) should hst

every agency that they cover?

No specific comment at this time.

Q2 Do you agree that the schedules to the OIA and LGOIMA should be examined to
ehmmale anomalles and ensure that all relevant bodies are mcluded? ' :

No specific comment at this time.

‘QS Do you agree that SOEs and other crown enlity companies should remain wnhm the =
scope of the OIA? oL E

No specific comment at this time.

Q4 Do you agree that council controlled organisations should remain wilhin the scope of 7 'fot,
the LGOIMA? - :

No specific comment at this time.

Q5 Do you agree that the’ F'arhamenlary Counsel Office should ‘be broughl within the
: scope of the OIA?

No specific comment at this time.

QS Do you agree that the OIA should specify whal information relaling o the operahon
- of the Courts is covered by the Act? :

No specific comment at this time.

Q'! Should any further calegones of information’ be expressly excruded from the OIA and;
- the LGOIMA? :

Please note our comments under the heading "Protecting Commercial Interests™
reference Chapter 5.
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3. Decision-making

‘Q8 Do you agree that the OIA and.the LGOIMA should continue to be based on a case-

by-case model?

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to coniinually need to be updated and does not
address the key point which is the substance of the information.

Q9 Do you-agree that more clarrty and more cerlainty about the official information
w:lhholdmg grounds can be gamed through enhanced guidance rather than through
prescriplive rules redrafting the grounds or prescnbmg what mformahon should be

released in regulations?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

Q10 Do you agree there should be a compilation, analysls of, and commentary on, thei
case notes of the Ombudsmen?

Yes See above
;Q11 Do you agree there should be greater access o, :@ﬁ_d reliance on, the casenoles as

precedents?

_Yes See above. _ngever_[—n}meeus&RmsJ.LmaF#he-Ombudsmaﬂ—has
gotitwrong—whal groundsforchange?

Q12 Do you agree there should be a reformulation of lhe gunde!mes with greater use olr

case examples?

Yes
§Q13 Do you agree there should be a dedicaled and accessible official tnformation’

website?

Yes
4. Protecting good government
We have no comment on secllon 9(2)(f)(Const|tut|0na1 Conventlons)
We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real.  In our view, while the

use of the ground in 2(g){free and frank/protection) is likely to arise infrequently,
itis an important protection. For ease of reference we record the section 2{(g):
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o g malnlaln lhe effective conduct of public alfairs through—
(i) the free and frank expression of opinions by or between or to Minfsters of the Crown
or members of an organisalion or officers and employees of any depariment or
organisalion In the course of their duly; or
= {ii} the proteclion of such Minlsters, members of organisalions, officers, and employees

from Improper pressure or harassment; or

We do not understand the following statement by the Law Commission:

‘However, given that ail these bodies have relationships with Ministers we are
currently not ineluded inclined to make a change, but ..*!

Our understanding of this provision is that it applies to the expression of opinions
may-be-between members/employees of an erganization-organisation in the
course of their duty and need not be with the Minister. We would be concerned if
{Hitis it was the Law Commission's view that this ground should enlyv-apply only

to communi¢ations by or between or to Ministers of the Crown. itshould-be

.‘?{_Formatted: Font: Not Italic s j

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpful®. However, the hurdie for reliance on this

ground set out i in the commentary by the Ombudsman-suggests-that-the hurdie
is too hlgh— {especially when coupled with the public
interest test)is-toa-high.

For example, in order for the Guardians {o be successful it is important that a
range of investment ideas, including those at the untested or more extreme end
of the spectrum, are able to be tabled and debated without fear of individuals
who promote those ideas being ridiculed or exposed te undue criticism. If the
threshold for this ground is set too high individuals will be incentivized to actin a

manner that protects their interests. A situation where more and more advice is

provided orally, or not at ali, is contrary to good policy and the principles of open

access to information that the Act seeks to protect.

;Gurmatted: Font: Not ltali;: j

A balance must be struck. o
1 ..--{ Formatted:

governmenl grcunds?

We agree that the grounds should cover both * oplnions and ‘lhe prowsmn of
advice'. We-are-na prOpo5ed o} s IDisey

6. Protecting commercial interests

{Q16 Do you think the. commercial withholding ground should conhnue to be confined to

_ suuauons where the purpose Is to make a proﬁt? RS

For ease of reference we record the section:

Law Commission's Issues paper, Paragraph 4.39.
2 Inid Paragraph 4.29
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(b) prolect information where the making available of the information—
o] (1) would disclose a Irade secrel; or
o (i} would be likely unveasonably lo prejudice the commercial position of he person who
supplied or who Is the subjecl of the informaléon; or

We think that the approach taken by the Ombudsman Is more restrictive than
what is contemplated by the wording of the Act itself and that such a reading

down is not justified.

Whether a party's commercial position has been prejudiced should be addressed
on a case by case basis and the nature or purpose of the organizsation should
merely be a part of that consideration rather than a qualifying hurdie.

In particular, a person who is in a “commercial position” may or may not be in the
business of making a profit. In addition, in theory a person could be in a
commercial position but choose not to utllise that commercial position. However,
such a person would wish to preserve that position to ensure it was available for
use in the future._For instance, specific knowledge gained by the Guardians in
the course of the development of a strateaic lilting framework could have value
to a third party. However,_the Guardians may not wish to sell’ that intelleclual

property and indeed may be prepared to licensse it at no cost to say, another
crown financial instituteion.

QITIf you favour a broader . interpretatlon, should there be a statutory amendment to
clarify when lhe commercual wﬂhholdmg ground applies? - '

The Guardrans favour the de!etmn of the word "unreasonably” which mtroduce
an unnecessary and unhelpful hurdle that is adequately addressed by the
application of the public interest test.

The Guardians favour the wording in section 43(2) of the Freedom of Information
Act 2000 (UK): "would, or would be likely to, prejudice the commercial

interests of any person (including the public authority holding it)"

Whether a party's commercial position is or is likely to be prejudiced should be
the initial matter for enquiry. Qnce this is established one applies the public

interest test to determine whether it is reasonable or appropriate to nevertheless
d|sclose the informauon Wenete-that-therwes—Pape;—doesﬁBt—feeus—en—the

/Q18 Do you think the trade secrets-and confidentialily withholding grounds should be
¢ - amended for clarification? '

+{ Formatted: Indent: Left: 0.3"
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The preliminary work we have done (as briefly outlined below) suggests to us

that we may be-have less ability to preserve commercially sensitive information

than other funds and this may negatively impact on our ability to do business. In

addition it increases the risk of reverse freedom of informalion complaints where
we may not be afforded the protection under the Act {this is described in our

covering lefter). We would welcome consideration of this issue by the Law
Commission-ofthis-issye.

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

(ba} prolect informalion which s sublecl lo an obligalion of conflidence or which any person has been
of could ba compelled to provide urder Lha authorily of any enactmenl, where the makjing available of the

Information—

() would be likely to prejudice the supply of similar informatlon, or information from Ihe same source, and it
Is fn the public interesl thal such informalion should canlinua to be supplied; or

{i) would be likely otherwise lo damage Ihe public interest; or

Obligations of confidentiality are expressly provided for in many types of third-

parties-party with-whem-we-engage engagements and in a number of

transactions. For instance:

¢ Investment management agreements.

s Limited partnership agreements in the context of private equity or real
estate funds.

« Negotiations and due diligence in the context of potential acquisitions of
businesses or shares.

» The provision of information by managers in the context of our
assessment of them including stch information as the particularities of
Investment strategies.

» ISDAs and related documentation with counterparties.

» Custody and collateral management.

« Supply contracts such as advisers, IT services, proxy voting services,
leases for office space efc.

Itis critical to the discharge of our investment obligations that the poo! of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In order to maximise returns to the funds we invest, we sesk out firms and
opportunities that meet our conviction hurdies and our investment needs. We

Formatted: Font: (Default) Arial, 11 pt

the total. That amount, too, is often but a small fraction of the total sums
invested, or advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information iegislation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds thatwe have-identified-as_ consider ‘peer funds' and have
set out below their approach to this issue.
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Peer Fund

Posltion under Freedom of Informauon Laws

Future Fund

In Auslralla
the Finance Mlntsler announced in November 2009 that the
Future Fund would be listed in Schedule 2 of the Freedom of
Information Act 1982 (Cth), exempling the Fund from the Act
in respect of requests related to acquiring, realising or
managing ils investments {similar to the cuirent exemption in
Schedule 2 for the Reserve Bank in respect of its open
marke! operalions and dealings in the currency market).

Canadian Pension Plan
Investment Board

The head of the Canada Pension Plan Investment Board
shall refuse to disclose a record requested under this-Acllhe
Access to Information Act 1985 that conlains advice or
information relating to investment that the Board has
obtained in confidence from a third party if the Board has
oonsnstently treated the advice orirfermation-as
confidential.®

Public Sector Pension ("PSP")

Investment Board

Under the Access to Infermation Act 1985, the PSP
Invesiment Board is subjecl fo the same exemption provision
as the Canadian Pension Plan Investment Board in respect
of records obtained in confidence from third parties.” In
addition, the PSP Investment Board is further exempted from
disclosure of records containing trade secrets or financial,
commercial,_scientific or technical information that belongs
to, and has consistently been lreated as confidential by the
PSP Investment Board,” Seclion 20 also provides a gqeneral
exemption in respect third party information, but which is
subiected 1o a "public interes| test".

OMERS Onlario Municipal
Employees Relirement Systemn

OMERS was subject lo the Ontario Freedom of Information
and Protection of Privacy Act from 1987 until July 1, 2010. It
is no longer subject lo lhe Act as a result of an amendment
l@ the regulations that took effect on July 1.

OTPP Onlario Teachers
Pension Plan

We think that { the Ontario Freedom of Information and
Protection of Privacy Act does nol apply but have not
managed lo oonfurm 1h| ___________

Formatted Table
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CALPERS

w
The California Public Records Act Gheck exampts cerlain
reoords held bv state agencies from disclosure under the

agency in the ordinary course of business, provided that the
public interest in withholding those records clearly outweighs
the public interest in disclosure, information received in

confidence elc. State agencies however are not prohibited
from_disclosing such categories of information.

QIC Queensland Invesiment
Corporation_(QIC)

trvestrmont activities-excluded- checkUnder Schedule 2 of
the Right o Informalion Act 2009 (Qld), QIC is exempt from

disclosure of informalion under the Act in respect of ils
“functions" {except as they relate to community services
obligations). This will include its various investment

funclions

Pension Protection Fund {Note

this UK fund is not considered a

peer fund by us)

Under section 43 of the Freedom of Information Act 2000
{UK)}, informalion is exempt from disclosure if it constitules a
trade secret or would be likely to prejudice the commercial
interests of any person {including the public authority holding
il). Section 41 provides that any information is exempt if it

was oblained from a third party and ils disclosure would

* Access lo nformation Act 2006, c. 9, 5. 148.

! lbid, c. 9, s 148,

"]_095|47
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conslitute a breach of confidence by any person. Bolh
seclions are subject to the seclion 17(3) "public interest” test.

Pension Reserves Investment Lonfidentiality of cerlain records, Any documentary material q_""_[TattEd: Font: 9 pt, Not lﬁlic, Font color:

Trust {PRIT) Fund or data made of received by a member of the PRIM board .. | Auto, English (Mew Zealand)}
which consists of trade secrels or commercial or financial
. > " Formatted: Foat: 9 pt, Font color: Auto,
nformation that relates te the investment of public trust or [English (New Zealand)

retirement funds, shall not be disclosed to the public if
disclosure is likely o impair the governmenl's ability to oblain
such information in the future or is likely to cause substantial
harm to the competitive position of the person or entity from -
whom the informalion was gbtained. The provisions of the e
open meeting law shali not apply to the PRIM board when it E
Is diseussing the information described in this subdivision, .
This subdivision shall apply to any request for information

covered by this subdivision for which no disclasure has been . ]
made by the effective date of Lhis subdivision’, 1 Formatted: Font: 9 pt, Font color: Auto, q

T | English (ew zeatand)

Jhe Guardians does itself generate ‘trade secrets’ and confidential (including  + -tFormatted: Font: {Default) Arial, 11pt, ;|
inside information) information-itself. Accordingly, we think that an amendment ... | English (U.5) f
o clarify that the section 9(2) grounds also apply to information generated by the . *{ Formatted: Indent; tef: 03"
agency would be desirable. " Formatted: Font: (Default) Arial, 11 pt, :
English {U.5.) :
oo ettt et et e oo an _-----"] Formatted: Font: (Default) Arial, 11 pt,
English (U.5.) '

Q19 Do you agree that the official information legislation should continue to apply to
information in which intellectual property Is held by a third parly? '

No specific comment at this time.

Q20Do you have any comment on the applicalion of the OIA to research work,
- particularly that commissioned by third parties?

No specific comment at this time. o

{Q21Do you think the public interest factors relevant to disclosure of commercial
information should be included in guidelines or in the legislalion?

We consider that refevant lo the public interest factors is the purpose and the
activities of the organisation. It is difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisation at the heart of the request and the activities associated with that
purpose.

We agree that these factors are better left o guidelines, case notes and
discussion.

1Q22 Do you experierice any other problems with the commercial withholding grounds?

o { Formatted: Font: 8 pt, English {U.K.)
--{ Formatted: Font: 8 pt, English (UK.}
{ Formatted: Engiish (U1.5.)

| Formatted: Font: 8 pt, Enalish UK) |
)
)
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To date we have had few requests where we have had to consider the
applicaiion of these grounds, particular in the context of specific investments or
investment managers. We think that such requests are likely to increase as the
Fund grows in size and becomes better known through ils activities in New
Zealand and offshore. i i

- Should that occur and we are unable
to withhold -commercially sensitive thie information, we consider this will severely
curtail our access to investment opportunities. However, this is yet to be tested.

(Consides . | ior- 2}

6. Protecting privacy

To discuss with PG [ think the jssue of where say 40

and this in

ssible investee comy,

ocs (o dinner with a

fundamentally a conmercial rather thau a privacy issie. The privacy issue would be more a prospective emplayee
or investntent manager eic. I think a situaiion where a jonrno spotied AQ having dinner with,_say, an SOE CEQ
and wariied to make a story out of it is different. Clearly they could report the fact of the meeting without recourse
to the OIA. They might want to know why and would likely speciulate, We would simply employ the usial isstes
management response against specidation. Were they to attempt an OFA request to discover the reason for/maifers

discussed_then we could certainly g the QI4 commercial sensitivify grotnds.

5023 Which option do you support for improving the privacy withholding ground:
| Opr[io'nrf-guidance only,-dr; B

‘Option 2 — an “unreasonable disclosure of Information™ amendment while;
‘retaining the public interest balancing test, or;

.Option 3 — an amendment to align with principle 11 of the Privacy Act 1893
;while retaining the publtic Interest test, or;

‘Option 4 — any other solutions?

No specific commeni at this time.

§Q24 Do you lhink there should be amendments to the Acts in relation to the privacy

i interests of.
(&) deceased persons?
{b) children?

No specific comment at this time.

information about individuals?

No specific comment at this time.

7. Other withholding grounds
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EQZB Da you agree that no w:thholding grounds should be moved betwesn the concluswe
and non-conclusive withholding prowsmns In elther the OlA or LGOIMA?

No specific comment at this time.

‘Q27 Do you think there should be new withholding grounds to cover;
~(a) harassment o ' o
(b) the protection of cultural values;

(c) anything else?

No-specific-commentatihis time._We note that the Issues Paper does not
discuss the withholding ground section 9(2)(k) finformation may be withhold if that is
necessary to prevent the disclosure or use of official information for improper gain or
improper advantage.”). The Law Commission states® that it might be said that one of
the withholding grounds in the Act assumes a knowledge of purpose. For the
reasons outlined in the [ssues Paper under “Purpose of Request” it is likely that

there is little value in requiring requesters to provide the purpose and real name.
However, this does give rise to the question as to whether in the ground in 9{2)(k}

provides any practical grounds for withholding information. Consideration could be
given to reformulate the grounds so that the agency can form the reasonable view

that the information could be used for improper gain or improper advantage.

/228 Do you agree that the “will soon be publicly available® ground should be amended f

as proposed?

No specific comment at this time,

'Q29 Do you agree that there should be & new non-conclusive withholding ground for
: |nrormallon supplied in the course of an invesugauon?

No specific comment at this time.

Q30 Do you have any commenls on, or suggesnons aboul the mamtenance of law”;
| conelusive withholding ground? : L

No specific comment at this time.

8. The Public interest Test <.
;Q31 Do you agree that {he Acts should not include a codified list of public interest [ Formatted: Font: {Default) Arial, § pt, English ]

factors? If you disagree, what public interest factors do you suggest should be LK) :
- .[ Formatted: Font: (Default) Arial, 8 pt, Englsh ]

{UK)
{ Formatted: English (U5

bld. secli
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included?
No spemfc comment at thls ume
Q32 Can you suggest any statutory amendment which would clarify what “public interest®
means and how It should be applled?

No specific comment at this time.

‘Q33 Do you fhink the public inferest test should be contained in a-distinct and separate
provision?

No specific comment at this fime.

Q234 Do you think the Acts should include a requirement for agencies to confirm they have
considered the public interest when withholding information and also |nd|cate what
pub]lc Interest grounds they considered? i

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussion on the application of the current
law.

Praclically, failure to undertake this assessment is likely to become apparent
through Ombudsman review or subsequent |nformat|on requests Rewew&and

9. Requests — Some problems
1f035 Do you agree thal the phrase “due particularity" should be redrafted in more detafi to

make it clearer? -

Yes. We think your suggested wording: *Tre request must be clear, and should refer as
precisely as possible lo the Information that ts required.”  i$ ¢learer for the requester which-and,
as a result, will assist the agency. We note also that additional help should be
given, parlicularly to smaller agencies with fewer resources that-a-discussion_to
facilitate a discussion with the requester with the aim of defining more closelyas
to-what he or she is looking for._This would-is-allewed-and-indeed-desirable-te
save time for both the requester and the agency and likely produce a more
satisfactory outcome for the requester in terms of information gained.-

/Q36 Do you agree thal agencies should be required to consull with requesters in the
: - case of requests for large amounts of information? ;

No. This should not be made a requirement. There is incentive for the agency to
do this now as outlined above. We think adding additional requirements on the
agency areis likely to be less effeclive than ensuring that agencles understand
the benefits of consultation with the requester,

10. Processing requests

§Q37 Do you agree the Acls should darify that the 20 working day limit for requests

13 198508




14

- delayed by lack of particularity.should start when the request has been accepted?

Yes.

‘Q38 Do you agree that substantial time spent in "review” and *assessment” of material
should be taken info account in assessing whether material can be released, and

Yes.

'Q39 Do you agree thal “substantial” should be defined with reference fo the size and

resources of the agency considering the request?

Yes.

Q40 Do you have any other ideas aboul reasonable ways to deal with requests that :

require a substantial amount of time to process?

No.

into account in assessing whether a request is vexatious? - -

¥es—No. Formerly vexatious persons should have the right for each case to

be considered on its merits. As a practical matter a request from a formerly

vexatious requester will put agencies on alert to the need to examine the
request critically as we imagine it would should the request require the

involvement of the Ombudsman and the Ombudsman has precedent

experience with the requester.

the element of bad faith?
[Discuss—The inclusion of bad faith seems te be a higher threshold than

vexatious. "Bad faith" imporls elemenis of dishonesty and fraud whereas
"vexatious" is more closely related in meaning to annoyance, harassment or
abuse of the request process i.e through continuity of requests.

Note also that neither vexatious nor bad faith deals with misuse of the regime for
commercial purpose. See however improper gain or advantage under 9(2)(k}. ]

§Q43 Do you agree that an agency should be able to decline a request for information if
| the same or substantially the same information has been provided, or refused, to that
requester in the past? ' '

Yes.

'Q44 Do you think that provision should be made for an.agency to declare a requester

i4 {98506
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*vexatious™?.1f so, how should such a system operate?

' —No. The cost of such a system
is likaly to outweigh the cost of assessing individual requests from such a

person.

‘045 Do you agree that, as at present, requesters should not be required o state the
purpose for which they are requesting official information nor to" provide their real
name? ' '

Yes. {Discuss—io-difficult-topolice}

T
|

that the requests do not need 1o refer to the relevant official Information legislation?

No specific comment at this time.
Q47 Do you agree thal more accessible guidance should be available for requesters?

Yes.
iQ48 Do you agree the 20 working day time limit should be retained for making a
| decision? N ' o
Yes.
{049 Do you agree that there should be express provision that the information must be =
' ‘released as soon as reasonably praclicable after a decision to release is made?

No specific comment at this time.

Q50 Do you agree that, as al present, lhere should be no statutory requirement to
acknowledge receipt of an official information request but this should be encouraged
! as best praclice? '

15 1985008
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Yes.

‘@51 Do you agree that ‘complexity of the material being sought' should .be a ground for

" extending the response time limit? ;
Yes.

1052 Do you agree ihere is no need for an express power to extend the response time
limit by agreemeni? :

Yes.

/Q53 Do you agree the maximum extension time should continue to be flexibie without a
specific time limit set out in statule?

Yes.

‘Q54 Do you agree that handling urgent requests should corlinue to be dealt with by
Ombudsmen guidelines and there is no need for-further statutory provision?
Yes.
§Q55 Do you agree there should be clearer guidelines about consutation with ministerial
" offices?

Yes._In particular, a minimum time for notification from one agency to another

of a request relevant to that agency in_order to facilitate data gathering and
assessment of what, if any. information should be withheld.

‘Q56 Do you agree there should not be any mandatory requirement to consult with third

parties?

No.
§'Q57 Do you agree there should be a requirement to give prior nolice of release where

there are significant third pariy interests at stake?

' [ Formatted: Font: 10 pt, Engiish (UK.} - ]
No.No/Yes, {Biscuss].-Most agencies will either be required to do this under { Formatted: Font: (Default) Asial, Ttalic )
the contracts they have with third parties or will recognise that it is prudent to I:',-'[iormaue d: Font: 10 g, Ttalic, English (UK) )

advise third parties of this matter.__Including additional obligations (with the

attendant consideration of the implications of not providing notice would seem -
to overcomplicate the legislation. B [ Formatted: Quote
:/{ Formatted: Font: 10 pt, Italic, English (U.K')
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However, if it was considered that notice should be legislated, then we

consider that the formulation recommended ["notice would be required to Ihird parties
whera there I$ good reason for withholding information, bul the agency considers lhis to be outweighed by

public interest faclors.”] iS appropriate.
{258 How long do you think the no!iceﬁtb third 'pénies should be?

Afive-len-day working-period-would-seemreasonable: No specific comment

at this time.
Q59 Do you agree there should be prdwsmn in the legislalion to allow for partlal:
transfers? ) :

Yes.

Q60 Do you agree there is no. need for’ furlher statulory provision about transfer lo!
| Ministers? ) ) 5

No specific comment at lhis tlme

5061 Do you have any olher commenl about the transfer of requests to mlnlslers?

No specific comment at this tlme

?Q62 Do you Ihlnk that whether information is released in eleclronlc form should continue

P dg depend or the preference of the requester? o

Yes [Discuss, Paul G Agree with this. Insunclwelv. the channel through
which a request is received is a clear indication of what channels the
reguester has access to: if they can email, they will emalil. In any event, we
follow an electronic response with a hard copy one as a matter of practice]

;Q63 Do you think the Acts should make specific provision for metadata, informalion in,

17 198506
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backup systems and informalion inaccessible wilhout specialist expertise?

It may be better that this is addressed by amending section 18(f) (that the SN =
information requested cannot ba made available withoul substantial collafion or research)._Jn i ... [ Formatted: Font: 11 pt, Not Italic, Font color: J

particular extending the concept of substantial collation or research to Auto, English (U.5.) )
substantial resourcesexpended, [ Formatted: Font: 11 pt, Not Italic, Font color; J

Auto, English (U.S.)

Q64 Should hard copy costs ever be recoverable if requesters select hard copy over
elactronic supply of the information?

No specific comment at this time.

Q65 Do you think that the officlal information legislation needs lo make any furlher
' provision for agencies fo place -conditions on the re-use of information, or are the

current provisions sufficient?

We think that practically it would be difficult and expensive to enforce any
condilion on use of released material by the recipient. Expressly providing for
the ability to impose conditions in the Act would do little to alter this unless

this was coupled with enforceabllity provisions which would seem inconsistent -
with the thrust of the Act. :

for both the QIA and the LGOIMA?

No specific comment at this time.

Q67 Do you have any comment as to what the framework should be and who should be
responsible for recommending it? o

No specific comment at this time.

:Q68 Do you agree that the cha_rg_i'ng' regime should also apply to political party requests
- for offictal information? :

No specific comment at this time.

11. Complaints and Remedies

:Q69 Do you agree (hat both the OIA and LGOIMA should set out the full procedures’ :
followed by the Ombudsmen in reviewing complaints?

Yes,

:Q70 Do you think the Acts provide sufficiently al present for failure by agencies to
' respond appropiiately to urgent requests? : :

Yes.
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Q71 Do you agree with the existing sftualion where a person affected by the release of
their information under the GIA or the LGOIMA cannot complain to the Ombudsman?;

" - laints.
Yes. We think that this would:

+ add a whole new level of complexity and costs to the regime. R St { Formatted: Bulleted + Level: 1 + Aligned at:
+ _have the aeffect of making agencies more cautious about releasing 0.75" + Indent at: 1 :
information; o

« do little to ‘reclify’ the situation as it occurs once the information is
made available

include-ability-to-complainflf nolice r
sense to introduce complaint mechanisms.

‘Q73 Do you agree that a transfer complaint ground should be added to fhe OIA and the
. LGOIMA? ' ' '

No specific comment at this time.

Q74 Do you think there should be any .changes to the processes lhe Ombudsmen’s;
follows in investigating complaints? :

No specific comment at this time.

Q75 Do you agree that the Ombudsmen should be given a final power of decision when
i determining an official information request?

19 198506
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Yes provided that decisions of the Ombudsman remain subject to judicial
review where the Ombudsman makes a procedural error, including in
circumstances where "the Ombudsman is plainly and demonstrably wrong”

(Whatt Co {N7) L td v Queenstown-L akes District Council (1991)).

This approach ensures that the decision—making process is not drawn out

and provides certainty in circumstances where contracls require the
Guardians not to disclose information except where required by law.

This approach also contains costs associated with OIA requests and is an
effective forum for lay persons to participate which is critical aimed at
enabling lay persons to have access to information.

1Q76 Do you agree that the veto power exercisable by Order in Council through the
- Cabinet in the OIA should be removed?

-Yes. To preserve the

[Rerhape-political-vetoflegal- stalue - diseuss):
separation of powers, the Executive should not be left to determine the extent

of its own disclosure of official information.

Q77 Do you agree that the velo power exercisable by a local authority in the LGOIMA
* should be removed? '

No specific comment at this time.
Q78 If you believe the velo power should be retained for the OIA and LGOIMA, do you
have any comment or suggestions about its operation? '

No specific comment at this time.

:Q79 Do you agree that judicial review Is an-appropriale safeguard in felation to the
Ombudsmen's recommendations and there Is no need to introduce a stalutory right
of appeal to the Court? -

{Bissuss-RussellMcVeagh-probably yesleave-at the-OlevelYes, having a
statutory right of appeal will increase uncertainty (as it is more difficult to

determine the point at which disclosure is required by law) and compliance

costs. ]

‘@80 Do you agree thal the public duty to comply with an Ombudsman's decision should
| be enforceable by the Solicitor -General? '

Yes.
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be aligned with the complaints process under Part 27 -~

No specific comment at this time.

Q82 Do you agree that, rather than financiat or penal sanctions, the Ombudsmen should
i have express stalutory power to publicly draw attention to the conduct of an agency?'

[¥és] N6 spediic comment at this time. T T 1En9“5h sy ]
R 1 Formatted: Font: (Defauft) Arial, 11 pt, I
English (U.5.)

/483 Should there be any further enforcement powers, such as exist in the United .
| . Kingdom? o '

INoJ._There does not appear to be substantial non compliance with the Act
which would warrant the additional cost and complexity of this. As noted
above there are considerable commercial and reputational imperatives which
put pressure on agencies to comply. Incentives through matters such as the
KPIs of Chief Executives governed by the State Sector Act may also be a
more affective way of addressing this issue,

‘1 Formatted: Font: (Default) Arial, 11 pt,
English (U.S.)

Formatted: Font: (Default) Arial, 11 pt, :
lish (LS.} i

Proactive Disclosure

‘Q84 Do you agree thal the OIA should require each agency to publish on its website the
' information currenily specified In section 20 of the OIA? ' )

Formatted: Font: 11 pt

Information required to be provided by an agency should be considered upon the

establishment of the agency and specified in ils establishing legislation, as it
is for the Guardians.

Each agency differs in terms of its size and nature and a one-size—fits—all
disclosure reguirement is neither needed nor likely to add anything of use to
those seeking specific information held by an agency.

Q85Do you think there should be any further mandatory categories of information

________________________________________________ d_,.---_{ Formatted: font: 11 pt

legislation governing the entity. For instance the publishing of an annual report tted: Font: 11 pt

{F
{including reference to investment managers used) and statement of intent as per the {

Oversight and other functions
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QBB Do you agree thal the OIA and LGOIMA should require agencies to take all
reasonably praclicable steps to proactively release official information?

—---{ Formatted: Font: 11 pt )

requests will proactively release relevant information without being ‘required' to.
{Q87 Should such a requirement apply 1o all central and local agencies covered by the Of
' legislation?

We think there is a distinction between crown entities which are largely commercial in --{ Formatted: Font: 11 pt ]

Q88 What contingent provision should the legistation make in case the “reasonably
' practicable steps” provision proves inadequate? For example, should there be a
statutory review or regulation making powers refaling to proactive release off
information? ;

No specific comment at this time.
Q89 Do you think agencies should be required to have explicit publication schemes for
the information they hold, as in other jurisdictions?

Q90 Do you agree that disclosure logs should not be mandatory?

Yes.
Q91 Do you agree that seclion 48 of the QIA and section 41 of the LGOIMA which
prolect agencies from ¢ourt proceedings should not apply to proaciive release?

Jf proactive release s mandated then the agency should be afforded protection for

that release (and this would extend to those using the information). If the release is
voluntary then the hould not have protection from court proceedings.

Q92 Do you agree that the OIA and the LGOIMA should expressly include a function of
' ‘providing advice and guidance 1o agencies and requeslers? .
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YesifNZlne-can-affordit provided that this is streamlined and provided

efficiently i.e. online.
Q93 Do you agree that the OIA and the LGOIMA should include a funclion of promoting

awareness and understanding and encouragmg educalion and training?

Yes-#N._aneean-aﬁeFd-tt This is central to the effectwe operatlon of the Act
and the fulfilment of its purpose.

Q94 Do you agree that an oversight agency should be required to monilor the operation
of the OlA and LGOIMA, collect stalistics on use, and repon findings to Parliament

annually?

YesifNZlnc-can-affordHtNo. The replication of agencies and reporting
and the compliance costs that come with such structures should be
avoided unless there is a compelling reason for their implementation.
The operation of the Act should be able to be adequately monitored via
the sample seen by the Ombudsman each year.

‘Q95 Do you agree that agencies should be required to submit statistics relating to official

information requests to the over51ghl body so as lo facilitate this momtormg function?.

| ¥es—(eeeﬂd—mst—de—an—9#\—request—feHh4&—the)See above at 94,

‘Q96 Do you agree that an expllcll audit functlon does not need to be included in the GIA .
| orthe LGOIMA? ' ‘

| ¥es-See above at 94.
{087 Do you agree lhat the OIA and-the LGOIMA should expressly enact an oversight
~ function which includes monitoring .the operation .of the Acts, a policy function, a

review function, and a promohon funclion?’

| Yes i NZ In-can-afford-it See above at 94,
QQB Do_you agree that the Ombudsmen should confinue to receive and. investigale
complaints under the OlA and lhe LGOIMA?

Yes.
Q99 Do you agree that the Ombudsmen should be responsible for the provision of =
- guidance and advice? '

Yes.
Q100 What agency should be responsible for promoting awareness and underslandmg
of tlhe OIA and LGOIMA and arranging for programmes of educatlon and training for

P
i

agencies subject {o the Acts?

;O101 What agency should be respensible for admmlstralwe ovemghl of lhe OIA and lhez
© LGOIMA? What should be |ncluded in the overslghl functions? '

. { Formatted: Font: (Default) Aral

No specmc comment at this time.
Q102 Do you think an information Commissioner Office should be established in New.
. Zealand? If so, what should its functions be?
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MNo-specific-comment-at this time—No. See above at 94. If anything the
Ombudsman should be provided with more resource. ~unnecessary

§Q103 If you think an Information Commissioner Office should be eslablished, should it
! be standalone or be part of another agency?

No-specific-commentat-this time:See above at 102.

Local Government Official Information and Meetings Act 1987

make requesls and the purpose of the Ieglslatron?

No specific comment at this time.

Q105 Is the difference between the OIA and LGOIMA aboul the status of information
held by contractors justified? Which version is to be preferred?

{ Formatted: Font: 11 pt )
information-you-den'thave-access-lo—wheo-is-a-contiraclor? It is dlﬂ” cult to Formatted: Don't add space between
justify any difference between these Acts. The Guardians prefer the LGOIMA

paragraphs of the same style
formulation for the fact that it acknowledges the practical fact that if an agency e

does not hold orf have access to information it cannot provide it to others,
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enacted. S - SR , £3%{ Formatted: Font: 11 pt, Boid, Italic, Highigit |
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Q107 Do you agree that the OIA and the LGOIMA should remain as separate Acts'? ) [Formal:ted Font: 11 pt, Bokd, Ttalic, Highlight ]
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Q108 Do you have any comment-on the interaction between ttie”PRA and the OI I[Formatted Font: (Default) Arial, 11 pt ]
legislation? Are any statutory amendments requrred In your view? ) [Formatted: Font: 11 pt ]
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huge—No We see the Acts as bemg comglementam The PRA def nes the scoge of ]

information that must be held by agencies in accordance with normal, prudent

business practice and the OIA provides for public access to information held by an
agency.
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Leigh Alderson

From: Tim Mitchell

Sent: Wednesday, December 22, 2010 9:25 AM

To: Sarah Owen; Paul W. Gregory

Subject: RE: Draft 2 of OIA Submission after discussions with Russell McV and PG's feedback
Hi Sarah,

I probably will not get a chance to review this today as | am in a meeting until 12.30 then out the door for the plane at
1.15. | was happy with the direction you were going in draft 1 so am relaxed about this.

| suggest that you sign it but make Adrian aware of what is going on and give him a chance to read it if he wants hefore it
heads out.

Cheers,

‘m

From: Sarah Owen

Sent: Tuesday, 21 December 2010 8:49 p.m.

To: Tim Mitchell; Paul W. Gregory

Subject: Draft 2 of OIA Submission after discussions with Russell McV and PG's feedback

Hi

Second draft (COPY is attached PLUS reference).

Can we please discuss tomorrow.

Who will sign this? PG — will you send a copy to Minister’s office and Chair — or just give them a note- don't
know if they need to see the submission.

Cheers

Sarah

2OV 32\
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Leigh Alderson

From: Paul W. Gregory

Sent: Tuesday, December 21, 2010 9:40 PM

To: Sarah Owen; Tim Mitchell

Subject: Re: Draft 2 of OIA Submission after discussions with Russell McV and PG's feedback

Will ask Alex but doubt it as we're not asking for exclusions etc.

From: Sarah Owen

To: Tim Mitchell; Paul W. Gregory

Sent: Tue Dec 21 20:49:10 2010

Subject: Draft 2 of OIA Submission after discussions with Russell McV and PG's feedback

Hi

Second draft (COPY is attached PLUS reference).

Can we please discuss tomorrow.

Who will sign this? PG — will you send a copy to Minister's office and Chair — or just give them a note- don't
10w if they need to see the submission.

Cheers

Sarah

200573




From: Adele Wilson [mailto:adele.wilson@russellmeveagh.com]
Sent: Tuesday, 21 December 2010 9:03 p.m.

To: Sarah Owen; Reuben van Werkum
Subject: RE: Draft 2 of OIA Submission after discussions with Russell McV and PG's feedback

{ nks Sarah. Will read and revert first thing tomorrow.

Adele Wilson
ASSOCIATE

Russell McVeagh, Vero Centre, 48 Shortland Sireet, PO Box 8, Auckland 1010, New Zealand
DIRECT PHONE 64 9 367 8329 | DIRECT FAX 64 9 367 8595

adele.wilson@russellmcveagh.com | www.russellmecveagh.com

From: Sarah Owen [mallto:SOwen@nzsuperfund.co.nz]

Sent: Tuesday, 21 December 2010 8:50 p.m.

To: Adele Wilson; Reuben van Werkum

Subject: FW: Draft 2 of OIA Submission after discussions with Russell McV and PG's feedback

Hopefully you went to bed early tonight. | have circulated this to the relevant folk here. My additional changes
are in purple. Please let me know if you have any comments on them.

Thanks for your help

Kind regards

Sarah

ey e L



CONFIDENTIALITY NOTICE

This mossage may contain privileged, confidential or copyrighted Information intended only for the use of the reclpient(s} named above. If you are not an
intended recipient you may not read, use, copy or disclose this email or its aftachments. If you have received this message in error you must delste the
emaif immediately and confact us at enquides@nzsuperfund.co.nz. Any views expressed in any email from the Guardians, or its aftachments, are those
of the individual sender and may not necessarily reflect the views of the Guardians of New Zealand Superannualion, and of the New Zealand
Superannualion Fund. Additionally, while we use slandard virus checking soffware, we accep! no responsibility for viruses or anything simifar in this
emaif or any altachmant after if leaves our information systems.

Russell McVeagh ~
OFFICIAL LAW FIRM OF RUGBY WORLD CUP 2011

This email contains confidential informatlon and may be legally privileged. If you have received it in error, you may not read, use, copy ar disclose
this email or its attachments. In lhat case, please let us know immediately by reply email and then detete this email from your system. While we use
standard virus checking software, we accept no responsibility for viruses or anything similar in this email or any attachment after it leaves our information
systems. If you are interested In establishing more secure communicalion between us, please contact our systems adminisirator by email at

mail.admin@russellmeveagh.com

Please think of the environment before prinling this email.

CONFIDENTIALITY NOTICE ,(
\

This message may conlaln privileged, confidential or copyrighted information infended only for the use of the recipient(s) named above. If you are not an
Infended recipient you may not read, use, copy or disclose this email or its altachments. If you have received this message In error you must delete the
emall inmediately and confact us af gnquiries@nzsuperfund.co.nz. Any views expressed in any emall from the Guardians, or ils allachments, are those
of the individual sender and may not necessarily refiecl the views of lhe Guardians of New Zealand Superannuation, and of the New Zealand
Superannuation Fund. Additionally, while we use standard virus checking software, we accept no responsibilily for viruses or anything similar in this

emaif or any altachment after if leaves our information systems.
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+The Guardians and the New Zealand Superannuation Fund
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2.4

The Guardians and the New Zealand Superannuation Fund

This submission is made by Guardians of New Zealand Superannuation
(Guardians). The Guardians is an autonomous crown entity that was
established in 2002 to manage and administer the New Zealand
Superannuation Fund {the Fund). The Fund is not a legal entity but a pool of

Crown assets. Fund size as at 31 October 2010 is NZD17.66 billion :

Commercial nature of cur business

The Guardians is under a statutory duty te invest the investment funds under °
their management on a prudent, commercial basis and to manage and
administer those funds in a manner consistent with:

» Besl-practice portfolio management.

» Maximising return without undue risk.

s  Avoiding prejudice to New Zealand's reputation as a responsible member
of the world community.

The Guardians undertake a range of investment activities that it believes will
add value over and above the retumns generated by passive investments in the
asgset classes contained within the reference portfolio. This includes three
broad areas of added-value value-adding activity. .

Eirstly— The first category of value-adding activity is capturing active returns .
through investing in private markets and/or selecling and investing through :
active managers. For instance investment strategies in:

¢ Infrastructure { e.g. purchase with Infratll of Shell downstream assets)- :

¢ Timber (eg. Ownership of Kaingaroa Forest in parinership with Harvard
Endowment Fund}

e Private Equity and Property (investment in muitiple private equity and :
private equity real estate partnerships and other collective investment
vehicles)

¢ Rural land

+» New Zealand direct

25

25—

The second isSecondly; strategic tilting or ‘swimming against the tide’. The .- .
third category is :

Formatted; Indent: Left: 0.45", No bullets or

24 Thirdhy: portfolio complelion {closely managing fees and costs). - 1 numbering ]
“{ Formatted: Indent: Left: 0.45% No bulletsor |-
numbe
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Like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers._The
agreemenis governing these relationships—which includes terms that are
commercially sensitive for the third party andfor for us. In addition, from time
to time we hold market sensitive information {ie inside information) and have
procedures in place to manage the risk under insider trading laws.

Formatted: Indent: Left: 0.45", No bullets or
numbering -




2.6  More information about how we invest the Fund can be found in our annual

Field Code Changed

3. Protection against certain actions potentlally unavailable
3.1 As discussed below {Section 5), we consider there is risk to us of reverse

freedom of information complaints in the context of our commercial activities.

3.2 The protections in the Act (section 48) may not be available to us. In
particular, we make off-shore investments on a reqular basis in accordance
with agreements that are subject to foreign iaws. Any bar on proceedings in
the Act will not necessarily effectively protect the Guardians from suit because
a New Zealand stalute cannot directly speak to the Courts of another

jurisdiction. That is, a New Zealand stalute cannot direct a foreign court to

excuse a breach of that country's own laws. Whilst defences under private

international law may be available in certain cases, this highlights the need for

the commercial prejudice and subject to confidence grounds to be adequately
robust and flexible enough to protect agencies like the Guardians,

| 34.  The Guardians® Approach to Transparency

4.1 We have included in our Annual Report (pages 34/35) a description of our

approach to transparency. Formatted: Font: 8 pt, Ttalic

)
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Formatted: Font: 8 pt, Italic
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3-44.2 This-includes-a-deseription-of The Annual Report section we have referred to

numbering

Formatted: Indent: Left: 0.45", No bullets or

also describes the broad range of the material we proactively release as well
as our performance in transparency surveys by third parties. The San
Fransisco-based Sovereign Wealth Fund Institute publishes the Linaburg-
Maudell Transparency Index and the Guardians has rated 10/10 since
inception of the index. We also include reference to the survey published by
the Washington-based Camegie Endowment for World Peace where the
Guardians were rated a clear first among the 26 sovereign wealth funds which
waere signatories to the Santiago Principles.

| 45.  The Guardians’ History of Official Information Act Requests

51 As a relatively young organisation we have had limited experience with the
application of the Act.  The-mestfocus-has Requesters have tended to focus
been-_on our decisions in relation to responsible investment issues such as

investment in compantes involved in the nuclear weapons industries. We

have also received a number of requests relating to our approach to investing :

in New Zealand

Roman, 12 pt

-tormatted: Font: {Default) Thnes New J

We have received approximately 30 requests. We have provided the
information as soon as reasonably practicable and have pever exceeded the

mbering

Formatted: Indent: Left: 0.45%,

Nobul!etsor]

20 working-day limit. Our decisions to withhold have been referred to the
Ombudsman on several occasions and were gqueried by the Ombudsman on
two_occasions. In keeping with_what we have said about being_a relatively
young organisation, the appeals to the Ombudsman_were for older requests ..
and, as we have become more familiar with the process, our response times -
have sharply declined. We believe we have a constructive relationship with the

Ombudsman.
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4.25,3Queries Fhe_where we have had area—where—we—have—had-litle_least
experience to date but which we consider will be the most difficult for us, is
where we are asked for information relating to specific investments or -

proposed investments, investment managers or the invesliment activities and -

terms such as fees of those managers

43— We think that such requests are likely to increase as the Fund grows in size :
and becomes better known through its activities in New Zealand and offshore.
Anecdotally (through conversations with peer funds and general searches), we -
think_understand that freedom of information legislation is_can be used by -

people who are more interested in gaining inslghts for commercial reasons -

then than to scrutinize the machinery of government.

&6. Response fo the Law Commission's Issues Paper

5-146.1We have set out the questions in the Issues in the attached appendix and
outline our thoughts in respect of those questions where we consider we can
provide most perspective.

6.7. Questions and Contacts

6-17.1Please contact us should you require any elaboration on any of the responses
or comments made in our letter to you.

Yours failhfully

[Adrian/Tim/Sarah?] {Tim pls discuss]
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ISSUES PAPER - QUESTIONS

2. Scope of the Acts
Q1 Do you agree that lhe Schedules to each Acl (OlA and lhe LGOIMA) should llsl'

every agency that they cover?

No specific comment at this time.

Q2 Do you agree thal the. schedules fo the OIA and LGOIMA should be examined to
eliminate anomalles and ensure that all relevant bodies are’ moluded?

No specific comment at this time.

‘Q3 Do you agree thal SOEs and other crown enlity compames should remain within the
scope oflhe OIA? Lo

No specific comment at this time.

‘Q4 Do you agree 'lhal council controlled organisations should remain within the scope of
: lhe LGOIMA? ’

No specific comment at this time.

Q5 Do you agree that the Parliamentary Counsel. Ofl‘" fee should be- broughl within the
scope of the OIA'?

No specific comment at this time.

Qs Do you agree that the OlA should specify whal information relatmg lo the operalion
© ofthe Counts Is covered by the Act? : el :

No specific comment at this time.

Q7 Should any further calegones of |nformat|on be expressly excluded from the OlA and
; the LGOIMA? - ) '

Please note our comments under the heading "Protecting Commercial Interests”
reference Chapter 5.
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3. Decision-making

ZQB Do you agree that the OlA and the LGOIMA should confinue fo be based on a cas

by case model?

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

Q9 Do you agree that more clarity and more cerfalnty about the official information’
w:thholdmg grounds can be gained through enhanced guidance rather than lhroughf
rules redraftlng the grounds or prescnbmg what mformatlon should be

. released mr gulatlons?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

Q10 Do you agree there should be a oompliation analysis of, and oommenlary on, the
case notes of the Ombudsmen? e

Yes See above
fQ11 Do you agree there should be grealer access to, and reliance on, the casenotes as'

precedents?

VYes See above. -Hewever—{-re-mssfw&Rms&L—what—the—meudsman—has
gotitwrong—what groundsforchange2

;Q‘IZ Do you agree there should be a reformulatlon of the guidelines wilh greater use of

~case examples’?

Yes
;013 Do you .agree there should be a ded:caied and accessible official |nformal|on

webs rle'?

Yes

4. Protecting good government
014 Do you agree lhat the good govarnmenl' wﬂhholdmg grounds should be redraﬂed?
We have no comment on section 9(2)(f){Constitutional Conventtons)
We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real.  In our view, while the

use of the ground in 2(g)(free and frank/protection) is likely to arise infrequently,
it is an [mportant protection. For ease of reference we record the section 2(g):
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©  g) maintaln Ihe effective conduct of public affairs through—
= {i) the free and Irank expression of opinions by or between or lo Ministers of the Crown

or members of an organisalion or officers and employees of any department or
organtsalion In Ihe course of their duty; or

® (i) the proleclion of such Ministers, members of organisations, officers, and employees

from Improper pressure or harassmenl; or
We do not understand the following statement by the Law Commission:

‘However, given that all these bodies have relationships with Ministers we are
currently not included-inclined to make a change, but ...”"

Cur understanding of this provision is that it applies to the expression of opinions
may-be-between membersfemployees of an organization in the course of their
duty and need not be with the Minister. We would be concerned if }itis it was
the Law Commission's view that this ground should only apply to

communications by or between or to Ministers of the Crown it should be explicit.

{iormatted: Font: Not Italic ( __]

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpful®, However, the hurdle for reliance on this
around set out in the commentary by the Ombudsman-suggests-thatthe-hurdle L :
forreliance-on-this-ground is too high; (especially when coupled with the public 7 7 S

interest test)-istoo-high. [Fleshout _ .z-+{ Formatted: Font: Not Italic ]

For example, in order for the Guardians to be successful it is important that a

range of investment ideas, including those at the untested or more extreme end
of the spectrum, are able to be tabled and debated without fear of individuals

who promote those ideas being ridiculed or exposed to undue criticism. If the
threshold for this around is set too high individuals will be incentivized to actin a

manner that protects their interests. A situation where more and more advice is
provided orally, or not at all,_is contrary to good policy and the principles of open
access to information that the Act seeks to protect.

A balance must be struck.

U

Formatted: Font: Not ltalic ]

fQ15 What are your views on the proposed reformulated provisions relating to 1he "good
' governmenl' grounds? Lo

We agree that the grounds should cover both ' oprnlons and 'the prowsmn of
adwce 8 h

5. Protecting commercial interests

;Q‘IG Do you think the commerdial withholding ground should conlinue to be confined fo

- situations where Ihe purpose is to make a profil?

For ease of reference we record the section:

! Law Commission’s Issues paper, Paragraph 4.39.
% |bid Paragraph 4.29
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{b) protect informalion where lhe making available of the information—
o] (i) would disclose a lrade secrel; or

L] (ii) would be lixely unreasonably lo prejudice lhe commercial position of lhe person who
supplied or who is lhe subjecl of lhe Information; or

We think that the approach taken by the Ombudsman is more restrictive than
what [s contemplated by the wording of the Act itself and that such a reading

down is not justified.

Whether a party's commercial position has been prejudiced should be addressed
on_a case by case basis and the nature or purpose of the organization should
merely be a part of that consideration rather than a qualifying hurdle.

In particular, a person who is in a “commercial position” may or may not be in the
business of making a profit. In addition, in theory a person could be in a
commercial position but choose not to utilise that commercial position. However,
such a person would wish to preserve that position to ensure it was available for
use in the future._For instance, specific knowledge gained by the Guardians in
the course of the development of a strategic lilting framework could have value

to a third party. However, the Guardians may not wish to 'sell’ that intellectual
property and indeed may be prepared fo licence it at no cost to say, another

crown financial institute.

Q17 1f you favour a broader inferpretation, should there be a stalutory amendment to, -
clarify when the commercial withholding ground applies? '

The Guardians favour the deletion of the word "unreasonably” which infroduces
an unnecessary and unhelpful hurdle that is adequately addressed by the
application of the public interest lest.

The Guardians favour the wording in section 43(2) of the Freedom of Information
Act 2000 (UK): "would, or would be likely to, prejudice the commercial
Interests of any person (including the public authority holding it)"

Whether a party’'s commercial position is or is likely to be prejudiced should be

the intial enquiry. Once this is established one applies the public interest test to
determine whether it is reasonable or appropriate to nevertheless disclose the

Fa)

Q18 Do you think the rade secrets and confidentiality withhotding grounds’ should be’
 amended for clarification? ' '
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The preliminary work we have done (as briefly outlined befow) suggests to us

that we may be have less ability to preserve commercially sensitive information

than other funds and this may negatively impact on our ability to do business. In

addition it increases the risk of reverse freedom of information complaints where

we may not be afforded the protection under the Act (this is described in our

covering letter). We would welcome consideration by the Law Commission of
this issue.

As you will anficipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

(ba) protect information which Is subject lo an obligation of confidence or which any person has been
or could be compelled 10 provide under the authorily of any enaclment, where the making available of lhe
Information—

{i) would be likely to prejudice the supply of similar information, or information from lhe same source, and il
15 in Ihe public interest {hat such information should continue lo be supplied, or

{ii} would bo likely clherwise to damage the public Interest; or

Obligations of confidentiality are expressly provided for in many types of third

parties with-whom-we-engage engagements and in a number of transactions.
For instance:

Investment management agreemenis.
Limited partnership agreements in the context of private equity or real
estate funds.

+ Negotialions and due diligence in the context of potential acquisitions of
businesses or shares.

» The provision of information by managers in the context of our
assessment of them including such information as the particutarities of
investment strategies.

» [SDAs and related documentation with counterparties.

¢ Custody and collateral management.

¢ Supply contracts such as advisers, IT services, proxy voting services,
leases for office space etc.

Itis critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue fo be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a number of investors that seek access to these third parties.
While we may invest invest considerable sums of money by New Zealand
standards, the amount we trust to any one firm can often be a small fraction of
the total. That amount, too, is often but a small fraction of the total sums
invested, or advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information legistation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds that we have identified-as_consider 'peer funds’ and set
out below thelr approach to this issue.
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Peer Fund Position under Freedom of Informationlaws ~ |4----- { Formatted Table ]
Future Fund cluded-under-66 o 0 d

In Auslralia
the Flnanoe Minister announced in November 2009 that the

Fulure Fund would be lisled in Schedule 2 of the Freedom of
Information Act 1982 (Cth), exempting the Fund from the Act
in respect of requests related to acquiring, realising or

managing its investments (similar to the current exemption in

Schedule 2 for the Reserve Bank in respect of its open

market operations and dealings in the currency market).

Canadian Pension Plan The head of the Canada Pension Plan Investment Board
Investment Board shall refuse to disclose a record requested under this-Astthe
Access to Information Act 1985 that contains advice or
information relating lo invesiment that the Board has
oblained in confidence from a third party if the Board has
oonsnstenuy Hreated-the-advics-orinformation-as

: confidential.®
Public Sector Pension ("PSP") Under the Access 1o Information Acl 1985, the PSP
Investment Board Investmant Board is subject to the same exemption provision

as the Canadian Pension Plan Investment Board in respect
of records obtained in confidence from third parties ™ In

addition, the PSP Invesimenl Board is furlher exempted from
disclosure of records containing irade secrels or financlal
commercial, scientific or technical information that belongs
1o, and has consistently been treated as confidential by the
PSP Investment Board.” Section 20 also provides a general
exemption in respect third party information, but which is
subjected o a “public interest test".

OMERS Ontario Municipal OMERS was subject to the Ontario Freedom of Informalion
Employeas Retirement System and Protection of Privacy Act from 1987 until July 1, 2010. It
is no longer subject to the Act as a resuit of an amendment
to the regulations that took effect on July 1.

OTPP Ontario Teachers We think that | the Ontario Freedom of Information and
Pension Plan Protection of Privacy Act does nol apply_but have not

managed to confitm thishote: Resesrch was Rot - v~ { Formatted: Font: Italic

{_Formatted: Font: Bokd, Highlight

w@hﬂ

CALPERS The California Public Records Act Gheck exempls cerfain e { Formatted: Font: Bold, Italic, Highlight
records held by slate agencies from disclosure under the o —
Acl. including;, greliminary drafts, notes, or inleragengy or N {F"rmam Font: Boid, Highlight
infra-agency memoranda that are not retained by the public [Formatted Font: Ttalic

agency in the ordinary course of business, provided that the N

public interest in withholding those records clearly cutweighs { Formatted: Font: (Defautt) Arial, 9 pt
the public inferest in disclosure, information received in [ Formatted: Font: (Default) Arial, 9 pt

confidence etcStale agencies however are not prohibited
from disclosing such categories of information.

Qlc-Queensland Investment lnvestmontactivilies-excludad-checkUnder Schedule 2 of
Corporation (QIC) the Right to Information Act 2009 (QId}, QIC is exempt from

disclosure of information under the Acl in raspect of its

"functions” (except as they relate to communily services
obligations). This will include jts varous investment
functions

Pansion Protection Fund {(Note Under section 43 of the Freedom of Information Act 2000
this UK fund is not considered a | {UK), information is exempt from disclosure if it constitutes g

peer fund by us} trade secret or would be likely to prejudice the commercial faul Ari;al 8
interests of any person (including the public autherity holdin { Formatted: Foat: (Defaut pt J
it). Section 41 provides that any information is exempt if it -' [ForMatted Font: {Default) Arial, 8 pt ]
was obtained from a third party and its disclosure would Formatted: Font: {Defavlt) Arial, B pt, English
(U 5.)

* Access lo Information Acl 2000, c. 9, 5, 148,

,‘Ibld c.8.5 148,

’M.G_Q.M. ________________________________________

{ Formatted: English {U.5.)
Formatted: Font: {Default) Arial, 8 pt
Formatted: English (L..5.)
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constitute a breach of confidence by any person. Both

sections are subject to the section 17(3) "public interest” test,

Pension Reserves Investment Lonfidentiality of certain records, Any documentary material | ___..--{ Formatted: Font: 9 pt, Not Itakic, Font cob}: :

Trust (PRIT) Fund of data made of received by a member of the PRIM board Auto, English (New Zealand) :
which consists of trade seciels or commercial or financial RN g
informatjon that relates to the investment of public trust or - [;‘":'.';:t(t;;; I;?atlégdpt, Font color: Auto, ]
relirement funds, shall not be disclosed to the public if . ot }

disclosure js likely to impair the govemment's ability 1o eblain

such information in the future or Is likely to cause substantial
harm to the competitive position of the person or enlity from

whom the informalion was oblained. The provisions of the
open meeting law shall not apply to the PRIM board when it
is discussing the information described in this subdivision
This subdivision shall apply to any reguest for information

covered by this subdivision for which no disclosure has been
made by the effective dale of this subdivision’,

Formtatted: Font: 9 pt, Font color: Auto, :
2| English (New Zealand) )

Jhe Guardians does generate ‘trade secrets’ and confidential {including inside  +;== [Formatted: Font: {Default) Arial, 11 pt,
information) information itself. Accordingly, we think that an amendment to .| English (U.5.)

clarify that the section 9(2) grounds also apply to information generated by the *( Formatted: Indent: Lef: 0.3°
agency would be desirable.

B, .- Formatted: Font: (Default) Arial, 11 pt,
English (U.S.)

Q19 Do you agree that the official information legistation should continue to apply to
information in which intellectual property is held by a third party?

No specific comment at this time.

Q20Do you have any comment:on the application of the OIA to research work,
particularly that commissioned by third parties? :

No specific comment at this time.

/@21 Do you think the public’ interest .factors: relevant to disclosure of commercial
information should be included in guidelines or in the legislation?

We consider that relevant to the public interest factors is the purpose and the
activities of the organisation. It is difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisation at ihe heart of the request and the activities associated with that
purpose.

We agree that these factors are betler left to guidelines, case notes and
discussion.

Q22 Do you experience any other problems with the commercial withholding grounds?

Formatted: Font: 8 pt, English (U.K.)
+#{ Formatted: Font: 8 pt, English (UK.)

‘!,_f:j:.--[ Formatted: Font: B pt, English (U.K.)
.----{ Formatted: English (U.5.)

AN/
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To date we have had few requests where we have had to consider the
application of these grounds, particular in the context of specific investments or
investment managers. We think that such requests are likely to increase as the
Fund grows in size and hecomes better known through its activities in New

Zealand and offshore Mmedelaﬂy—&#weugheawersa&ensm@h—peer—funds—and

Shou[d that oceur and we are unable
to withhold _commercially sensilive {his informatlon, we consider this will severely

curtail our access to investment opportunities. However, this is yet to be tested.

(Consider ; ; ton9(210]

6 Protecting privacy

§Q23 Which option do you support for improving the pnvacy wnhholdmg ground:
Ophon1 — guidance only, or;

iOption 2 — an "unreasonable disclosure of information” amendment while S
érelaining the public interest balancing test, or, '

éOplion.a —~-an amendment to align with principle 11 of the Privacy Act 1993:
éwhile retaining the public interest test, or;

%O'plion 4 —~ any other solutions?
No specific comment at this time.

Q24 Do you think there should be amendments to the Acts in relation to the privacy
interests of. '

() deceased persons? -
(b) children?

No specific comment at this time.

Q25 Do you :have any views on public sector agencies using the OlA lo gather
. information about individuals? '

No specific comment at this time.
7. Other withholding grounds
§Q26 Do you agree that no withholding grounds should be moved between the conclu"si\.rnaé '

and nen-conclusive withholding provisions in either the OIA or LGOIMA?
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No specific comment at this time.

Q27 Do you think there should be new withholding grounds to cover:
~ (@) . -harassment;
b) the protection of cullural values;

(c) anything else?

- We note that the 1ssues Paper does not
discuss the withholding ground section 9(2)(k) (information may be withhold if that is
necessary to prevent the disclosure or use of official information for improper gain or
improper advantage.”). The Law Commission states® that it might be said that one of
the withholding grounds in the Act assumes a knowledqe of purpose. For the
reasons outlined in the Issues Paper under "Purpose of Request” it is likely that
there is little value in requiring requesters to provide the purpose and real name.
However, this does give rise to the question as to whether in the ground in 9(2)(k)
provides any practical grounds for withholding information. Consideration could be
given to reformulate the grounds so that the agency ¢an form the reasonable view

that the information could be used for improper gain or improper advantage,

Q2B Do you agree that the “will soon be publicly avallable ground should be amended

as proposed'?

No specific comment at this time.

Q29 Do you agree that there should be a new non-conclusive wnhholdmg ground for
- mformallon supplred in the course of an investigation? e - :

No specific comment at this time.

{Q30 Do you have any commenls on, or suggestions about, the “maintenance of law™

i conclusive withholding ground?
No specific comment at this time.

8. The Public Interest Test

Q31 Do you agree that the Acts should not include a codified list of publlc mlerestr

facl'_ $7- If you dlsagree what public interest factors do you suggest ‘should be
|nc|uded‘? R E

No specific comment at this time.

, _ _ [ Formatted: Font: (Default) Arial, 8 pt, English ]

Q32 Can you suggest any sfatutory amendment which would clarify whai “public interest™, ~ /| {UK)

P ' - o R T ' l Formatted: Font: (Defautt) Arial, 8 pt, English I
UK

e -{ Formatted: English (1.5.) )
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means and how |t should be applied?

No speCIf [ comment at this time.

Q33 Do you (hink the public interest test should-be contalned in a distinct and separate;

prowsmn?

No specific comment at this time.

Q34 Do you think the Acts should include a requtrement for agencies to confirm they have’
considered the pubhc inferest when withholding |nformat|on and also indicate what
public interest grounds they considered? 5

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussion on the application of the current
law.

Practically, failure to undertake this assessment is likely to become apparent
lhrough Ombudsman rewew or subsequent lnformation requests Rewewe—and

9. Requests — Some problems
035 Do you agree that the phrase "due parliculanty' should be redrafted in more detai o

make it cIearer'?

Yes. We think your suggested wording: *The request must be clear, and should refer as
precisely as possibie to the Information that is required”  is Clearer for the requester which-and,
as a result, will assist the agency. We note also that additional help should be
given, particularly to smaller agencies with fewer resources that-a-dissussion to
facilitate a discussion with the requester with the aim of defining more closelyas
{o-what he or she is looking for. This would is-allowed-and-indeed-desirable-to
save time for both the requester and the agency_and likely produce a more

satisfactory outcome for the requester in terms of information gained.-

{Q36 Do you agree that agencies should be required to consult with requesters in lhe
case of requesls for large amounls ol |nformal|on'?

No ThIS should not be made a reqmrement There is |ncenlwe for the agency to
do this now as outlined above. We think adding additional requirements on the
agency areis likely to be less effective than ensuring that agencies understand
the benefits of consultation with the requester.

10. Processing requests

'Q37 Do you agree.the Acts”should clarify that the 20 working day limit for requests’
: delayed by lack of particularity should start when the request has been accopted? '

Yes.
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{38 Do you -agree that substantial timie spent in “review” and “assessment” of material
should be taken into account in assessing whether material can be released, and .

that the Acts should be amended fo mai_«_a that clear?

Yes.

Q39 Do you agree that "substanlial® should be defined with reference to the size and
resources of the agency considering the re_q'ﬁésl? ' '

Yes.

Q40 Do you ‘have any other ideas aboulir_e_a_sonable ways to deal with requests that

require a substantial amount of time fo piocess?
No.

'Q41 Do you agree it should be clarified that the past conduct of a requesler can be taken
. into acc’oujj[ in assessing whelhé'r'é_' fequestis vexalious? . - - :

¥es—No. Formerly vexatious persons should have the right for each case to
be considered on its merits. As a practical matter a request from a formerly

vexatious requester will put agencies on alert to the need to examine the
request critically.

Q42 Do you agree that the term “Vexalious™ needs to be defined in the Acts (6 include
the element of bad faith? . S ._

[Bissuss—The inclusion of bad faith seems to be a higher threshold than
vexatious. "Bad faith” imporis elements of dishonesty and fraud whereas

"vexatious” is more closely related in meaning to annoyance, harassment or

abuse of the request process i.e through continuity of requests.

Note also that neither vexatious nor bad faith deals with misuse of the regime for
commercial purpose. See however improper gain or advantage under 8{2)(k). ]

1Q43 Do you agree that an agency should be able fo decline a request for information if

Ahe same or substantially the same information has been provided, or refused, to that
rt_a_quesler in the past?i P : .

Yes.

'Q44 Do you think thal provision should be made for an agency to'declare a requester
-~ “vexatious™? If 0,-how should such a system operate? "

[Yes—Discuss-see-page-106-ofissues-paped—No. The cost of such a system
is likely to outweigh the cost of assessing individual requests from such a
person.
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Q45 Do you agree that, as at present Tequesters should not be required to state the
: - purpose for. which they are requesllng official Information nor to provlde their real
© name?

Yes. {-D;ssuss—i&dimsmt—te-ﬂehee}

Q46 Do you agree the Acts should state that requesls can be in oral or In wrltlng, and
that the requesls do not need to refer to the relevant official |nformal|on leglslallon?

No specific comment at thls time.
§Q47 Do you agree hat more accessible guidance should be available for requesters?

Yes.
Q4B Do you agree the 20 working day lime limil should ‘be retained fos making a
: declslon? '

Yes. 7
Q49 Do you agree that there should be express provision that the information must be .

released as soon as reasonably practicable aftér a decision to release is made?

No specific comment at this time.

Q50 Do you agree that, as at present “there should be no statutory requirement to
- acknowledge receipt of an offi c:|al |nformal|on request but this should be encouragedz :

as best practice? ’ |
Yes.

Q51 Do you agree that ‘complexity of the malerial being sought' should be a ground for
extending the response time (imi?

Yes.
052 Do you agree there is no.need for an ‘express power lo extend the response time
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limit by agreement?

Yes.

'Q53 Do you agree the maximum extension {ime should continue o be flexible without a
specific time limit set out In statute? '

Yes.

Q54 Do you agree that handling urgent requests should conlinue to be dealt with by
Ombudsmen guidelines and there is no need for further statulory provision?

Yes.
Q55 Do you agree there should be clearer-guidelines-about eonsultation with ministeriat
offices?

Yes._In particular a8 minimum time for nofification from one agency to another
in order to facilitate data gathering and assessment.

Q56 Do you agree there should not be ‘any mandatory requirement 10 consult with third

parties?

No.
Q57 Do you agree there should be a.reéquirement to give prior notice of release where :

there are significant third party inlerests af stake?

No.NefYes, {Diseuss}—Most agencies will either be required to do this under
the contracts they have with third parties or will recognise that it is prudent to
advise third parties of this matter.__Including additional obligations (with the

attendant consideration of the implications of not providing notice would seem (Formatted: Font: 1;37 oy ngm'w K

to overcomplicate the legislation. ! - -
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However, if it was considered that notice should be legislaled, then we

consider that the formulation recommended [“nolice would be required to third parties
where there I$ good reason for withholding information, but Ihe agency considers Ihis lo be outweighed by

public interest faclors.”] is appropriate.
/Q58 How long do you think the notice to third parties should be?

Afive-ten day-working-period-would seemreasonable: No specific comment 7

at this time.

Q59 Do you agree there should be provision in the legisiation fo allow for partial

transfers?

Yes.
Q60 Do you agree there is no need for further stalutory. provision about iransfer to
. Ministers? s

No specific comment at this time.
'Q61 Do you have any other comment about the transfer of réquests to ministers?

No specific comment at this time.

:Q62 Do you think thal whether information is released In electronic form should continug
' todepend on the preference of the requester?

| Yes. [Discuss. Paul G]
ZQGS Do you think the Acts should make specific :provision for metadata, information in
:  backup systems and information inaccessible without specialist expertise? :

It may be better that this is addressed by amending section 18(f) {that the
information requested cannot be made avaiiable withou! substantial collation or research)._In
particular extending the concept of substantial collation or research to

substantial resources expended, i

Formatted: Font: 11 pt, Not Ttalic, Font cotor:
| Auto, English {U.S.)
Formatted: Font: 11 pt, Not Italic, Font color:
Auto, English (U,

{Q64 Should hard copy cosls ever be recoverable if requesters select hard copy over
electronic supply of the information?
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No specific comment at this time.

‘065 Do you think that the official information legislation needs to make any further.
provision for agencies to place conditions on the re-use of information, or are lhei
current provisions sufficient? :

We think that practically it would be difficult and expensive to enforce any
condition on use of released material by the recipient. Expressly providing for
the ability o impose conditions in the Act would do little to alter this unless
this was coupled with enforceability provisions which would seem inconsistent :
with the thrust of the Act.

iQ66 Do you agree there should be regulations laying down a clear charging framework
for bolh the OIA and the LGOIMA?

No specific comment at this time.

QB? Do you havae any comment as to what the framework should be and who should be_
responsmle for recommending it? o

No specific comment at this l|me.

Q68 Do you agree that the charging regime should also apply lo pohhcal parly requesls;
for official information? i

No spec;F ¢ comment at this time.

11. Complaints and Remedies

Q69 Do you agree that both the OlA and LGOIMA should set oul the full procedures
followed by the Ombudsmen in reviewing comp[amls'-‘

Yes.

Q70 Do you think the Acts provide sufficiently at present for failure by agencies o -
respond appropriately to urgent requests? '

Yes.

'(_37'1 Do you agree with the existing si(uaiion where a person affected by the release of - -
{heir information under the OIA or the LGOIMA cannot complain to the Ombudsman?.

it - lainte.
Yes. We think that this would:

» _add a whole new level of complexity and costs to the regime.
« _have the affect of making agencies more cautious about releasing
information;

Formatted: Bulleted + Level: 1 + Aligned at:
0.75° + Indent at: 1°
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s do little to ‘rectify’ the situation as it occurs once the information is

made available

/Q72 Do you agree there should be grounds to complain to the Ombudsmen if sufficient
:  notice of release is not given to third pa_"rlies whien their interests are al stake?

include-ability to-complainflf notice requirement are introduced then it makes

sense to introduce complaint mechanisms.

'Q73 Do you agree that a fransfer complaint ground should be added to the OIA and the
LGOIMA? : : R

No specific comment at this time.

Q74 Do you think there should be any changes to the processes the' Ombudsmen's,
follows In investigating complaints? o '

No specific comment at this time.

/Q75 Do you agree that the Ombudsmen should be given a final power of decision when
determining an official information request? '

Yes provided that decisions of the Qmbudsman remain subject to judicial

review where the Ombudsman makes a procedural error, ingluding in
circumstances where "the Ombudsman is plainly and demonstrably wrong"”
{Wyait Co {NZ} Lid v Queenstown-Lakes Dislrict Council {1991)).

This approach ensures that the decision making process is not drawn out and
provides certainty in circumstances where contracts require the Guardians

not to disclose information except where required by law,
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This approach also contains costs associated with OIA requests and s an
effective forum for lay persons to participate which is critical aimed at
enabling lay perscns to have access to information.

Q76 Do -you agree that the velo power exercrsab]e by Order in Council- through the
' Cabrnet in the CIA should be removed? - g

-Yes. To preserve the
separation of powers, the Executive should not be left to determine the extent
of its own disclosure of official information.

=Q7? Do you agree that the velo power exercisable by a local authonty in the LGOIMA'

should be removed? -

No specific comment at thrs t|me
078 If you believe the veto power should be retained for the OIA and. LGOIMA do you .

" have any comment or suggeslrons about its operatron?

No specific comment at this fime.

Q79 Do you agree that judlcral rewew is an appropriate safeguard m relation io the:
_a statutory rrght;

Ombudsmen ] recommendatrons and there is no need lo Introdu

: of appeal to the Court’?

elYes, having a
statutorv right of appeat WI|| increase uncertalntv {as it is more difficult to

determine the point at which disclosure is required by law) and compliance

costs. J

QBO Do you agree that the public duty fo comply with an Ombudsman S decrsmn shoutdé
' be enrorceable by the Solicilor -General? :

Yes.

081 Do you agree that ZIhe complaints process {or Part 3 and 4 official mformatron should

be alrgned wrth the complamts process under Part 27

No specific comment at this time.

Q82 Do you'agree that rather than financial or penal sanclions, the Ombudsmen shouid
have express statutory power 1o publicly draw altention to the conduct of an agency?: *
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Q&S Should lhere be any further enforoemenl powers, such as exist in the Umled

Klngdom? _
JNo)._There does not appear lo be substantial non compliance wﬂh the Act ,1 Formatted: Font: (Default) Aral, 11 pt
which would warrant the additional cost and complexity of this. As noted English {U
above there are considerable commercial and reputational imperatives which
put pressure on agencies to comply. Incentives through matters such as the
KPIs of Chief Executives governed by the State Seclor Act may alsobe a
more affective way of addressing thisissue, i, [
English (U.S.)
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Proactive Disclosure

Q84 Do you agree that the OlA should requrre each agency to publish on its websnle the :
|nformal|on currently specified In sechon 20 of the CIA?

Information required to be provided by an agency should be considered upon the

eslablishment of the agency and specified in its establishing legislation, as it
is for the Guardians.

Each agency differs in terms of its size and nature and a one size fits all
disclosure requirement is neither needed nor likely to add anything of use to
those seeking specific information held by an agency.

§Q85 Do you think there should be any furlher mandatory categones of Infermation
i subject lo a proactlve dlsclosure requuement in the OIA or LGOIMA?

leg|slal|on governing the entity. For instance the publishing of an annual report

I { Formatted: Font: 11 pt
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{including reference to investment managers used) and statement of intent as per the

Crown Entities Act 2004 and the governing legislation specific to the Guardians and

islation specific to the Guardians and - t1lpt
the Fund e.g. the New Zealand Superannualion and Retirement Income Act 2001

Bl
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Oversight and other functions

iQBG Do you agree thal the OlA and LGOIMA should require agencies to lake all
: reasonably practicable sleps to proaclwely release offi mal Informallon?

__,-u—*{ Formatted:

reduce time spent on reactively communicating through Official Information Act
requests will proactively release relevant information without being ‘required’ to.

§Q87 Should such a requirement apply to all central and local agencies covered by the Ol
 legislation? -
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operation and public decision or policy making bodies. Such mandatory disclosure
may be more relevant to the latter.
‘088 Whal contingenl provision should the legistation make In case the “reasonably
el _praclii:able steps” provision proves inadequate? For example, should there be a
' stalutory review or regulation making powers relafing td proactive release of

information?

No specific comment at this time.
{89 Do you think agencies should be.required 1o have explicil publication schemes for

the information they hold, as in other iurisdiéllohs?

90 Do you agree that disclosure logs should not be mandatory?

Yes-.“

Q21 Do you agree that section 48 of the OlA and section 41 of the LGOIMA which

* protect agencies from court proceedings should not apply to proaclive release?

Jf proactive release is mandated then the agency should be afforded protection for

that release {and this would extend to those using the information). [f the release is
voluntary then the agency should not have protection from court proceedings.

g 2 hardar Dro an

Q92 Do you agree lhat the OIA and the LGOIMA should expressly include a function of
i broviding advice and guidance to agencies and requesters?

Yes-if NZlnc-can-afford-it provided that this is streamlined and provided

efficiently i.e. online.
‘Q93 Do you agree that the OIA and the LGOIMA should include a function of promoting

- awareness and understanding and encouraging education and lraining?
Yes-itNZ Inc-can-afford-it, This is central to the effective operation of the Act
and the fulfilment of its purpose.

/Q94 Do you agree that an oversight agency should be required to monitor {he operation
of the OlA and LGCIMA, collect stalistics on use, and report findings to Parliament
annually? e :

22 198506
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I MNo-specificcommentat-this ime.See above at 102,

23

¥es-ifNZtre-can-afferdtNo. The replication of agencies and reporting
and the compliance costs that come with such structures should be
avoided unless there is a compelling reason for their implementation.
The operation of the Act should be able to be adequately monitored via
the sample seen by the Ombudsman each year.

§Q95 Do you agree thal agencies should be required to submit stalistics relating to official

; information requests to the overs1ghl body so as to faciifate this monllormg funchon?
| ¥es—(eeu4d—1ust—de—an—9%—reque&t—fer—th1&—the)$ee above at 94,
'Q95 Do you agree that an expllmt audit funcllon does. not need o be Inctuded in the O
o the LGOIMA? -
f Yes-See above at 94.

097 Do you agree that the OIA and the LGOIMA should expressly. enact-an oversight:
function which includes momtonng the operatlon of the Acts, a pollcy funcllon aj

review funclion, and a promotion funcllon?

| ¥es—;f—NZ—Lneean—aﬁe;d—ﬂ-See above at 94.
iQQB Do you agree that the Ombudsmen should continue to receive and investigate
. complaints under the OIA and the LGOIMA?

Yes.
Q99 Do you agree that the Ombudsmen should be responsible for the provision of
' gurdance and adwce?

Yes.
Q100 What agency should be responsible for promoting awareness and understanding
of the OIA and LGOIMA and arranging for programmes of educalion and training for
agencies subject to the Acls?

Formatted: Font: (Default) Arial ]

Q101 What agency should be responsible for administrative oversight of the OIA and the
. LGOIMA? What should be mcluded in the overslght funcuons?

No spemf c comment at thls tlme
‘@102 Do you think an Information Commissioner Office should be established in New

Zealand? If so, what should its functions be?

Nespeelﬂswmmentauhwhme—No See above at 94. If anvihlnq the
Ombudsman should be provided with more resource. ~unnecessary
cost

Q103 if you think an Information Commissioner Office should be established, should it

be standalone or be part of another agency?

Local Government Official Information and Meetings Act 1987

20104 Do you agree thal the LGOIMA should be aligned with OIA in terms of who can :
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make requests and the'purpose of the legislation?

No specific comment at this time.

Q105 Is the difference between the OJA and LGOIMA about lhe slatus of information
held by conlraclors juslrlred'? Whrch version is fo be preferred?

Formatted: Font: 11 pt
Formatted: Don't add space between J

Itls dlfrcult to

informationyoudon't have-aceess-to—who-is-a-contractor?

justify any difference between these Acts. The Guardians prefer the LGOIMA
formulation for the fact that it acknowledges the practical fact that if an agency
does not hold of have access to information it cannot provide it to others.
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No specmc comment at this time.
Q107 Do you agree lhat the OIA and (he LGOIMA should remain as separate Acts?

huge—No We see the Acts as belnq complementarv JThe PRA def ines lhe scope of
information that must be held by agencies in accordance with normal prudent
business practice and the OIA provides for public access to information held by an
agency.

)
)
)
)
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Law Commission’s The Public's Right to Know

+The Guardians and the New Zealand Superannualtion Fund
1. The Guardlans and the New Zealand Superannuation Fund

1.1 This submission is made by Guardians of New Zealand Superannuation
{Guardians). The Guardians is an autonomous crown entity that was
established in 2002 to manage and administer the New Zealand
Superannuation Fund (the Fund). The Fund is not a legal entity but a pool of
Crown assets. Fund size as at 31 October 2010 is NZD17.66 billion

2. Commercial nature of our business

21 The Guardians is under a statutory duty to invest the investment funds under
their management on a prudent, commercial basis and to manage and
administer those funds in a manner consistent with:

« Best-practice porifolio management.

«  Maximising return without undue risk.

o Aveiding prejudice to New Zealand's reputation as a responsible member =~
of the world community. L

2.2 The Guardians undertake a range of investment activities that it believes will
add value over and above the returns generated by passive investments in the
asset classes contained within the reference portfolio. This includes three

| broad areas of added-value value-adding activity.

| 2.3 Firstly— The first category of value-adding activity is capturing active returns
through investing in private markets andfor selecting and investing through
aclive managers. For instance investment strategies in:

| e Infrastructure ( e.g. purchase with Infratil of Shell downstream assets)-

+ Timber {eg. Ownership of Kaingaroa Forest in parinership with Harvard
Endowment Fund)

e Private Equity and Property (investment in mulliple private equily and
private equily real estate partnerships and other collective investment
vehicles)

+ Rural land

* New Zealand direct

24 The second isSecendly; strategic tilting or ‘swimming against the tide!. The =%
third category is R

mrreee t’ormatted: Indent: Left; 0.45°, Mo bullets or ]

24  Thirdly; portfolio completion (closely managing fees and costs). +-.._ \numbering
[ Formatted: Indent: Left: 0.457, No bullets or ]
2.5 like any other investment husiness, we have commercial relationships with numbering :

investment managers, private equity funds, counterparties and suppliers. _The
agreements governing these relationships—which includes terms that are
commercially sensitive for the third parly and/or for us. In addition, from time
to time we hold market sensitive information (ie inside information) and have
procedures in place to manage the risk under insider trading laws.

-
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2.6  More information about how we invest the Fund can be found in our annual
report (Copy enclosed), Statement of Intent and www.nzsuperfund.conz. .

3. Protection against certain actions potentially unavallable

3.1 As discussed below (Section 5), we consider there is risk to us of reverse
freedom of information complaints In the context of our commercial aclivities.

3.2 The proteclions in the Act (section 48) may not be avaitable to us. In
padicular, we make off-shore investments on a regular basis in accordance
with agreements that are subject to foreign laws. Any bar on proceedings in
the Act will not necessarily effectively protect the Guardians from suit because
a New Zealand statute cannot direclly speak to the Cours of ancther

jurisdiction. _That is, a New Zealand statute cannot direct a foreign court to

excuse a breach of that country’s own laws. Whilst defences under private

international lfaw may be available in certain cases. this highlights the need for

the commercial prejudice and_subject to confidence grounds to be adequately
robust and flexible enough to protect agencies like the Guardians.

Field Code Changed ]

| 34. _The Guardians’ Approach to Transparency

41 We have included in our Annual Report (pages 34/35) a descnphon of our

approach 1o transparency. .--—{ Formatted: Font: 8 pt, Italic )
m"’—m"ﬁ‘—"’; ------ { Formatted: Font: 8 pt, Italic )

3.14.2 This-includes-a-descriplion-of The Annual Report section we have referred to '[ﬁg:n"];;tited’ Indent: Left: 045", No bultets or ]
also describes the broad range of the material we proactively release as well !
as our performance in transparency surveys by third parties. The San
Fransisco-based Sovereign Weaith Fund Inslitute publishes the Linaburg-
Maudell Transparency Index and the Guardians has rated 10/10 since
inceplion of the index. We also include reference to the survey published by
the Washington-based Carnegie Endowment for World Peace where the
Guardians were rated a clear first among the 26 sovereign wealth funds which
were signatories to the Santiago Principles.

| 45._The Guardians’ History of Official Information Act Requests

51 As a relalively young organisation we have had limited experience with the
application of the Act. The-mestfecus-has_Requesters have tended to focus
besn-_on our decisions in relation to responsible investment issues such as
investment in companies involved in the nuclear weapons industries. We

have also received a number of requests relating to our approach to investing

in New Zealand.,

________________________________________________________________________ .----1 Formatted; Font: {Default) Tirmes New
- Roman, 12 pt

We have received approximately 30 requests. We have provided the "‘{Formatted: Indent: Left: 0.45", No bullets or ]
information as soon as reasconably practicable and have never exceeded the - numbering S

20 working-day limit.__Qur decisions to withhold have been referred to the
Ombudsman on several occasions and were gqueried by the Ombudsman_on

two_occasions. In keeping with what we have said about being a relatively

young_organisation, the appeals to the Ombudsman were for older requests
and, as we have become more familiar with the process, our response times -

have sharply declined. We believe we have a constructive relationship with the
Ombudsman.
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4.25.3Queries The_where we have had area—where—we—have had-litle_least ..
experience to date but which we consider will be the most difficult for us, Is
where we are asked for information relaling to specific invesiments or
proposed investments, investment managers or the investment activities and .
terms such as fees of those managers oo

43— We think that such requests are likely to increase as the Fund grows in size
and becomes better known through its activities in New Zealand and offshore. ... -
Anecdotally (through conversations with peer funds and general searches), we = -
think_understand that freedom of information legislation is_can be used by
people who are more interested in gaining insights for commercial reasons -

then than to scrutinize the machinery of government.

&6. Response to the Law Commission's Issues Paper

518.1We have set out the questions in the Issues in the attached appendix and
outline our thoughts in respect of those questions where we consider we can
provide most perspective.

8.7. Questions and Contacts

8.17.1Please contact us should you require any elaboration on any of the responses
or comments made in our letter to you.

Youis faithfully

[Adrian/Tim/Sarah?] {Tim pls discuss]
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ISSUES PAPER - QUESTIONS

2, Scope of the Acts
Q1 Do you agree that the Schedules to each Act {OlA and the LGOIMA) should list

every agency that they cover?

No specific comment at this time.

Q2 Do you agree thal the schedules to the OIA and LGOIMA should be examined to
eliminate anomalies and ensure that all relevant bodies are included? :

No specific comment at this time.

QS Do you agree that SOEs and olher crown enmy companfes should remain within the
| scope of the OIA?

No specific comment at this time.

Q4 Do you agree that council controlled organisations should remain within the scope of
‘ the LGOIMA?

No specific comment at this time.

Q5 Do you agree that the Parliamentary Counse] Office should be brought within the
scope of the OIA?

No specific comment at this time.

iQ6 Do you agree that the QIA should specify what information relafing to the operation ==
- of the Gourts is covered by the Act?

No speciftc comment at this time.

Q7 Should any further categories of information he expressly excluded from the OIA and
the LGOIMA? ’

Flease note our comments under the heading “Protecting Commercial Interests”
reference Chapter 5.
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3. Decision-making

{8 Do you agree that the OIA and the LGOMMA should conlinue to be based on a case-
! by-case model?

Yes. We consider that an approach such as exemptlions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

'Q9 Do you agree that more clarity and more certainty about the official information
withholding grounds can be gained through enhanced guidance rather.than Ihroughé .-

prescriptive rules, redrafling the grounds or prescribing what information should be

‘released in regulations?

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on educalion, guidelines and the publishing of case
notes.

/Q10 Do you agree there should be a compllation, analysls of, and commentary on, the
!, case nofes of the Ombudsmen?

Yes. See above
Q11 Do you agree {here should be greater access to, and reliance on, the casenotes as

‘precedents?

Yes. See above.-However—[To-discuss-RemeV— whatif the Ombudsman-has
gotitwrong—whal grounds-for-change?

1Q12 Do you agree there should be a reformulation of the guidelines with greater use of :
| caseexamples? - '

Yes
Q13 Do you agree there should be a dedicated and accessible official information

 websile?
Yes
4. Protecting good government
:Q14 Do you agree thal the “good governmient” withholding grounds should be redrafted? .
We have no comment on section 9(2)(f){Constitutional Conventions).
We consider that a situation where advice is given orally, or simply not given at
all and the associated risks to the public record are real.  In our view, while the

use of the ground in 2{g}{free and frank/protection) is likely to arise infrequently,
it is an important protection. For ease of reference we record the section 2(g):
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[< I} malntam the effeclive conducl of public affairs through—
(i) the free and frank expression of oplnlons by or between or to Minlslers of the Crown

of members of an organisation or officers and employees of any depariment or
organisalion In the course of {hek duly; or

= () the protection of such Minlslers, members of organisalions, officers, and employaes

from Improper pressure or harassment; or
We do not undersland the following statement by the Law Commission:

‘However, given thal all these bodies have relationships with Ministers we are
currently not ingluded-inclined to make a change, but ..."

Our understanding of this provision is that it applies to the expression of opinions
may-be-between members/employees of an organization in the course of their
duty and need not be with the Minister. We would be concerned if J&itis it was
the Law Commission's view that this ground should only apply to
communications by or between or to Ministers of the Crown it should be explicit. L ..
Diseuss-Russell McVeagh e _...—{ Formatted: Font: Not Ttalic ()

We consider that the questions that the Ombudsman poses lo assist in the

application of this ground are helpful®. However, the hurdle for reliance on this
ground set oul in the commentary by the Ombudsman-suggests-that-the-hurdle
i is too high; (especially when coupled with the public

forrelianse-onthis-ground i
interest test)-istoe-high. {Flesh-oul;

For example, in order for the Guardians to be successful it is important that a
range of investment ideas, including those at the untested or more extreme end

of the spectrum, are able to be tabled and debated without fear of individuals
who promote those ideas being ridiculed or exposed to undue criticism. If the

threshold for this ground is set too high individuals will be incentivized to actin a
manner that protects their interests. A situation where more and more advice is

provided orally, or not at all, is contrary to good policy and the principles of open

access to information that the Act seeks to protect.

( Formatted: Font: Not Tt ]
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iQ15 What are your views on the proposed reformulated provisions relating fo the "good
: _government” grounds?

aclwce

5. Protecting commercial inferests

§Q16 Do you think the commercial withholding ground should continue to be confined to
! situations where the purpose is lo make a profil?

For ease of reference we record the section:

! Law Commission's Issues paper, Paragraph 4.39.
? Inid Paragraph 4.29
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{b) prolect information where lhe making available of the information—
o] (i} would disclose a lrade secrel; or

o] {ii) would be fikely unreasonably to prejudice the cornmercial posilion of the person who
supplied or who Is lhe subject of lhe informalion; or

We think that the approach taken by the Ombudsman is more restrictive than
what is contemplated by the wording of the Act itself and that such a reading

dowr is not justified.

Whether a party's commercial position has been prejudiced should be addressed
oh a case by case basis and the nature or purpose of the organization should
merely be a part of that consideration rather than a qualifying hurdle.

In particular, a person who is in a "commercial position™ may or may not be in the
business of making a profit. In addition, in theory a person could be in a

commercial position but choose nof to utilise that commercial position. However,
such a person would wish to preserve that position to ensure it was available for

use in the future._For instance, specific knowledqge gained by the Guardians in

the course cof the development of a strategic tilting framework could have value

to a third party. However, the Guardians may not wish to ‘sell’ that intellectual

properly and indeed may be prepared to licence it at no cost to say, another
crown financial institute.

A7IE you favour a broader Interpretation, should there be a statutory amendmenl to
' clarrfy when the commercial withholding ground apphes? '

The Guard|ans favour the deletion of the word "unreasonably" which |ntroduce
an unnecessary and unhelpful hurdle that is adequately addressed by the

application of the public interest test.

The Guardians favour the wording in section 43(2) of the Freedom of Information

Act 2000 (UK): "would, or would be likely to, preludice the commercial
Interests of any person ({including the public authority holding it)"

Whether a parly's commercial position is or is likely to be prejudiced should be
the intial enguiry. Once this is established one applies the public interest test to

determine whether it is reasonable or appropriate to nevertheless disclose the

lnformatlon

_§Q18 Do you think the lrade secrets and confi dentralrty withholding grounds- should be;
amended forclarrl'callon? S

{ Formatted: Indent: Lef: 0.3°
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The preliminary work we have done (as briefly outlined below) suggests to us
that we may be have less abllity to preserve commercially sensitive information

than other funds and this may negatively impact on our ability to do business. In

addition it increases the risk of reverse freedom of information complaints where - 7

we may not be afforded the protection under the Act (this is described in our

covering letter). We would welcome consideration by the Law Commission of
this issue.

As you will anticipate from the nature of our activities, cne of the key grounds for
withholding Information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

{ba} protect infermalion which is subject to an obligation of conlidence or which any person has been
or could be compelled lo provide under the authorily of any enactment, where the making available of lhe

Information—

(1} would be likely to prejudice the supply of similar informatlion, or information from Lhe same source, and il
is in the pubkc Inlerest thal such information should continue lo be supplied; or

(ii) would be likely otherwise fo damage the public inlerest; or

Obligations of confidentiality are expressly provided for in many types of third

parties with-wherm-we-engage engagements and in a number of transactions.
For instance:

+ Investment management agreements.

» limited partnership agreements in the context of private equity or real
eslate funds. :

» Negofiations and due diligence in the context of potential acquisitions of - o
businesses or shares. i B

+ The provision of information by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

« ISDAs and related documentation with counterpariies.

» Custody and collateral management.

» Supply contracts such as advisers, IT services, proxy voting services,
leases for office space etc.

Itis critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In order to maximise returns to the funds we Invest, we seek out firms and
opportunities that meet our conviction hurdles and our investiment needs. We
may be one of a number of investors that seek access to these third parties.
While we may invest invest considerable sums of money by New Zealand
standards, the amount we trust to any one firm can often be a small fraction of
the total. That amount, too, is often but a smali fraction of the total sums
invested, or advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
varigus jurisdictions to freedom of information legislation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds that we have idenlified-as_consider "peer funds’ and set
out below their approach to this issue.
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Peer Fund Position under Freedom of Informauon Laws AAAAAA { Formatted Table
Future Fund cluded-underschedy h 3 mation

In Auslraha
lhe Flnance Minister announced in November 2009 that the

Future Fund would be listed in Schedule 2 of the Freedom of
Information Act 1982 {Cih), exempting the Fund from the Act
in respect of requests related to acquiring, realising or
managing its investments {similar to the current exemption in
Schedule 2 for the Reserve Bank in respect of its open

markel operations and dealings in the cuirency market).

Canadian Pension Plan The head of the Canada Pension Plan Investment Board
Invesimenl Board shall refuse to disclose a record requested under this-Actlhe
Access to Information Act 1985 that contains advice or
informalion relating to investment hat the Board has
oblained in confidence from a third pary if the Board has
consistently reated-the-advice or information-as

confidential.
Public Sector Pension ("PSP") Under the Access to Information Act 1985, the PSP
Investment Board Invesiment Board js subject {o the same exemption provision
as the Canadian Pension Plan Investment Board in respect
of records obtained in confidenca from third parties.” In

addition, tha PSP Investment Board is further exempted from
disclosure of records containing trade secrets or financial,
commercial, scienlific or technical information that belongs
to, and has consistently been treated as confidential by the

PSP Invesiment Board.” Section 20 alsg provides a general
exemption in respect third parly information, but which is

subjected to a "public inlerest test",

OMERS Ontario Municipal OMERS was subject to the Ontario Freedom of Information
Employees Relirement System and Protection of Privacy Act from 1987 until July 1, 2010, [t
Is no longer subject fo the Acl as a result of an amendmenl
to the regulations that took effect on July 1.

OTPP Ontario Teachers We think that { the Ontario Freedom of Information and
Pension Plan Protection of Privacy Act does not apply but have not :
managed to conﬁrm thisl[Note: Rescarsh-was et =~ ) Formatted: Font: Italic

Formatted: Font: Bokd, Highlight

&%w&cﬁeek
CALPERS The California Public Records Act Check exempls certain
records held by stale agencies from disclosure under the
Act, including, preliminary drafts, notes, or interagency or
intra-agency memoranda that are not retained by the public
agency in lhe ordinary course of business, provided that the
public interest in withholding those records ¢learly outweighs
the public interest in disclosure, information received in

confidence elc. Stale agencies however are not prohibited
from disclosing such categories of informalion,

-| Formatted: Font: Boki, Italic, Highlight
{ Formatted: Font: Bold, Highlight
'[Fnrrnatted: Font: Italic
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QIC-Queensland Investment Invesiment aclivilies-excluded-—checkUnder Schedule 2 of
Corporation (QIC) tha Right to Informalion Act 2009 {Qld), QIC is exempt from

disclosure of information under the Act in respect of its

"functions” {(except as they relate to community services

obligations). This will include its various investment

functions

Pension Protection Fund (Nole Under section 43 of the Freedom of Information Act 2000

this UK fund is not considered a | (UK}, information is exempt from disclosure if it conslitutes g

peer fund by us) trade secret or would be likely to prejudice the commercial - - —— 7
interests of any person (including the public authority holdin < .'{_F""“‘atte"' Font: {Default) Arial, 8 pt )
{ Formatted: font: (Default) Arial, 8 pt )

it). Section 41 providas thal any information is exempt if it

was oblained from @ third party and its disclosure would Formatted: Font: (Default) Arial, 8 pt, Engfish
ol Ws)
? Access to Informalion Acl 2006, c. 9, 5. 148. i { Formatted: English (U.S.) ]
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{ Formatted: English {U.5.) ]:
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constitute a bréach of confidence by any person. Both
seclions are subject to the section 17(3) "public interest” test,
Confidentiality of certain records, Any documentary material
or data made or received by a member of the PRIM board
which consisls of trade secrets or commercial or financial
informalion that relates lo the inveslment of public trust or
retiremen funds, shall not be disclosed to the public if
disclosure is likely to impair the government's ability to oblain
such information In the fulure or is likely to cause substantial
harm to the competitive position of the person or enlity from
whom the information was oblained. The provisions of the
open meeting law shall not apply to the PRIM board when it

is discussing the information described in this subdivision
This subdivision shall apply to any request for information
covered by this subdivision for which no disclosure has been
made by the effeclive dale of this subdivision':

Pension Reserves Investment

Trust (PRIT) Fund

Jhe Guardians does generate ‘irade secrets' and confidential {including inside
information) information itself. Accordingly, we think that an amendment to
clarify that the seclion 9(2) grounds also apply to information generated by the
agency would be desirable.

Q19 Do you agree that the official information legislation should continue to apply to
. Information in which intellectual property is held by a third party?

No specific comment at this time.

Q20 Do you have any comment on the application of the CIA to research work,
parlicularly that commissicned by third parties?

No specific comment at this time.

Q21 Do you think the public interest factors relevant to disclosure of commercial
© information should be included in guideiines or in the leaislation?

We consider that relevant to the public interest factors is the purpose and the
activities of the organisation. It is difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisalion at the heart of the request and the activities associated with that

purpose.

We agree that these factors are better left to guidelines, case notes and
discussion.

Q22 Do you experience any other problems with the commercial withholding grounds?

ass General Law Chapler 32 Section 23 (management ol retirement funds).

10 168508
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To date we have had few requests where we have had to consider the
application of these grounds, particular in the context of specific invesiments or
Investment managers. We think that such requests are likely to increase as the
Fund grows in size and becomes better known through its aclivities in New

Zealand and offshore Aneedetaﬂy—ﬁh;e&@l%aﬂenm&h—pee#unds—and

Should thal occur and we are unable
to withhold _commercially sensitive this informallon, we consider this will severely
curtail our access to investment opportunities. However, this is yet to be tested.

6 Protecting privacy

itself could give rise to specnlation in the nmrker or latdermine our nbr!uv fo do a deal — this would be und'er rhe
commercial grownds rather than protecting privacy — if public vente this may be hard to withhold}]

Formatted: Font: 9 pt, Italic )

Q23 Which option do you support for improving the privacy withholding ground:
Option? — guidance only, or;

{Option 2 — an “unreasonable disclosure of information™ amendment wiile,
‘retaining the public interest balancing test, or;. '

;Option 3 — an amendmen! to align with principle 11 of the Privacy Act 1'_993E
‘while retaining the public interest test, or; ;

‘Option 4 — any ofther solutions?

No specific comment at this time.

'Q24 Do you think there should be amendments to the Acts in relation to the privacy

interests of;

(@ deceased persons?
(b} children?

No specific comment at this time.

025 Do you have any views on public sector agencies using the’ QA to gather
|nrormal|0n about mdnndua[s?

No specific comment at this time.

7. Other withholding grounds

5026 Do you agree that ho withholding grounds should be moved between the concluéiﬁef
© and non-conclusive withholding provisions in either the CIA or LGOIMA? -
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No specific comment at this time.

{Q27 Do you think there sheuld be new wilhhelding grounds to cover;

(a) harassment;
(b the protection of cultural values;

(©  anything else?

ime-_We note that the Issues Paper does not
discuss the withholding ground section 9{2)(k} (information may be withhold if that is

necessary to prevent the disclosure or use of official information for improper gain or

improper advantage.”). The Law Commission states® that it might be said that one of
the withholding grounds in the Act assumes a knowledge of purpose. For the
reasons outlined in the Issues Paper under “Purpose of Request” it is likely that
there is little value in requiring requesters to provide the purpose and real name.

However, this does give rise to the question as to whether in the ground in 9(2)(k}
provides any practical grounds for withholding information. Consideration could be
given to reformulate the grounds so that the agency can form the reasonable view
that the information could be used for improper gain or improper advantage.

/Q28 Do you agree that the “will soon be publicly available” ground should be amended
as proposed? o

No specific comment at this time.

Q29 Do you agree that there should be a new non-con_c[usive withholding ground for -
information supplied In the course of an investigation? - :

No specific comment at this time.

,Q30 Do you have any comments on, or suggeslions aboul, the “maintenance of law"
| conclusive withholding ground? '

No specific comment at this time.

8. The Public Interest Test
Q31 Do you agree that the Acts should not include a codified list of public inlerest
- factors? If -you disagree, whal public inlerest factors do you suggest should be

included?
_ No specific comment at this time. _ [ Formatted: Font: (Defaul) Arial, 8 pt, Engiish
Q32 Can you suggest any statutory amendment which would clarify what "public interest® LUK :
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means and how it should be applied?

”No specific comment at this fime.

Q33 Do you think the public interest test should be contained in a distinct and separate;

provision?

No specific comment at this time.

.34 Do you think the Acls should include a requirement for agencies o confirm they have’
:  considered the public interest when withholding information and also indicate what

public interest grounds they considered?

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exisis already. This would be better
addressed by further information and discussion on the application of the current
law.

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman rewew or subsequent |nformat|on requests Rewew&and

9. Requests — Some problems
fQ35 Do you agree that lhe phrase “due particularity” should be redrafted in more detail to

make it clearer?

Yes. We think your suggested wording: “The request musl be clear, and should refer as
precisely as possible to Lhe Information that Is required.” IS clearer for the requester whish-and,
as a result, will assist the agency. We note also that additional help should be
given, particularly to smaller agencies with fewer resources thata-discussion to
facilitate a discussion with the requester with the aim of defining more closelyas
fo-what he or she is looking for,_This would-is-allowed-and-indeed-desirablede

save time for both the requester and the agency and likely preduce a8 more

satisfactory outcome for the requester in terms of information gained.-

{Q36 Do you agree that agencies should be required lo consult with requesters in the:

case of requests for large amounts of mformahon?

No ThIS should not be made a requwement There is moentlve for the agency to
do this now as outlined above. We think adding additional requirements on the

[ agency areis likely fo be less effective than ensuring that agencies understand
the benefits of consullation with the requester.

10. Processing requests

Q37 Do you agree the Acls should clarify that the 20 working day limit for requests’
delayed by lack of particutarity should start when the request has been accepled?

| Yes.
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Q38 Do you agree that substantial time spent.in “review™ and "assessment” of material
: should be taken into account in assessing whether material can be released, and
_ that the Acts should be amended to make thal clear?

Yes.
'Q39 Do you agree thal “substantial” should be defined with refefence o the size and
resources of the agency considering the request? '

Yes.

§Q4Q Do you have any other ideas about reasonable ways to deal with requests that
requir'e'a substantial amount of time to process?

No.

041 Do you agree it should be clarified that the past conduct of a requester can be taken
into account in assessing whether a request is vexatious? -
¥es—No. Formerly vexatious persons should have the right for each case to

be considered on its merits. As a praclical matter a request from a formerly
vexatious requester will put agencies on alert to the need to examine the

request critically.

Q42 Do you agree that the term “vexalious" needs to be defined in the Acts te include
ihe element of bad faith?

{Bissuss—The inclusion of bad faith seems to be a higher threshold than
vexatious. "Bad faith” imports elements of dishonesty and fraud whereas

"vexatious" is more closely related in meaning to annoyance, harassment or

abuse of the request process i.e through continuity of requests.

Note also that neither vexatious nor bad faith deals with misuse of the regime for
commercial purpose. See however improper gain or advantage under 9{2}(k}. ]

:Q43 Do you agree that an agency should be able to decline a request for Information if
(he same or subslantially the same information has been provided, or refused, lo'th_'at

~ requester in the pasl?

Yes.

1Q44 Do 'y_ou_ think hat provision should be made for an agency to declare a requester
| "vexatious™? Il s0, how should such a system operate?

—No. The cost of such a system

[Yes_Di 108 of] )
is likely to outweigh the cost of assessing individual requests from such a
person.
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/045 Do you agree that, as at present, requesters should not beé required to state the
! purpose for which they are requesflh'g official information nor to provide their real

name?

Yes {Discuss—to-difficult to police}

/Q46 Do you agree the Acts should state that requests can be In oral or in wriling, and.
©. hat the requests do niot need to refer to the relevant official mformahon Ieglslallon? '

No speclf' ic comment at this time.
;Q47 Do you agree thal more accessible guldance should be avallable for requesters?

Yes.

‘@48 Do you agree the 20 working -day time limit should be retained for making a

© " decision? ' '
Yes.

Q49 Do you agree that there should be express provision that the information must be.
released as soon as reasonably practlcable after a decision to reiease is made?

No specific comment at this time.

Q50 Do you agree thal, as at present, there should be no statutory requirement to
acknqwiedge receipt of an official information request:but this should be encouraged

| as best practice? -
Yes.

‘451 Do you agree lhat ‘complexity-of the matérial being soughl’ should be a ground for

extending the response time limit? .

Yes.
'Q52 Do you agree there is no need for an express power to extend the response lime,
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limit by agreement?

Yes.

/Q53 Do you agree the maximurn exlension lime should confinue to, be flexible without a’
specific time limit sef out in statute? . ' ‘

Yes.

iQ54 Do you agres that handling urgent requests should conlinue to be dealt wulh by
Ombudsmen guldelmes and lhere |s ‘no need for further statutory prowsmn?

Yes.
Q55 Do you agree there should be clearer guidelines about cansultation with ministeriat

offices? '

Yes._In particular a minimum time for notification from one agency to ancther

in arder to facilitate data gathering and assessment.
Q56 Do you agree there should not be any mandalery requirement to consult wilh third

parties?
No.

‘Q57 Do you agree there should be a requirement to give prior notice of release where
there are significant third party interests at stake?.

No.NefYes, (Diseuss}—Most agencies will either be required to do this under
the contracts they have with third parties or will recognise that it Is prudent to

advise third parties of this matter._Including additional obligations (with the

attendant consideration of the implications of not providing notice would seem {Formm' od: Font: 10 pt, English (U K) -

to overcomplicate the legislation. iy
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Howaever, if it was considered that notice should be legislated, then we

consider that the formulation recommended [*nolice would be required to third parties
where there is good reason for withholding information, bul the agency considers this lo be oulwelghed by

public interest faclors.”] iS appropriate.
;Q58 How long do you think the notice to third parties should be?

Afiveten day working period-weuld-seem-feasonable: No specific comment

at this time.
Q59 Do you agree there should be provision in the legislalion to allow for partial
transfers?
Yes.
‘Q60 Do you agree there 1s no need for further statufory provision about transfer to
Ministers? '
No specific comment at this time.
161 Do you have any other comment about the fransfer-of requests to ministers?
No specific comment at this time.
%Q62 Do you think that whelher information is released In electronic form should continue
to depend on the preference of the requester?

| Yes. [Discuss_Paul G]

/063 Do you think the Acts should make specific provision for metadalta, information’in
' backup systems and information inaccessible without specialist expertise? ‘

It may be better that this is addressed by amending section 18(f) (that the -
information requesled cannol be made avaifable withou! substantial colfation or research). In Formatted: Fonk: 11 pt, Not Italic, Font color: I

articular extending the concept of substantial collation or research to [A”‘% English {U.5.) :
substantial resources ex ended ) L Formatted: Font: 11 pt, Not Italic, Font color: -
substanttal resources expenaed, Auto, English {U.5.) :

'Q64 Should hard copy costs ever be recoverable if requesters ‘select hard copy over

electronic supply of the information?
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No specific comment at this time.

;‘Q65 Do you think that the official informalion legislation needs to make any further
: provision for agencies to place conditions on the re-use of information, or are the
current provisions sufficient?
We think that practically it would be difficult and expensive to enforce any
condition on use of released material by the recipient. Expressly providing for
the ability to impose condilions in the Act would do little to alter this unless

this was coupled with enforceability provisions which would seem inconsistent
with the thrust of the Act.

Q66 Do you agree there should be regulations laying down a clear charging framework
. forboth the OIA and the LGOIMA? =

No specific comment at this time.

1Q67 Do you have any comment as 10 what the framework should be and who shoutd be
respansible for recommending it? '

No specific comment at this time.

iQ68 Do you agree hat the charging regime should also apply {o political party requests
. for official information? :

No specific comment at this time.

11. Complaints and Remedies

'Q69 Do you agree thal both the OIA and LGOIMA should set out the full procedures L S
followed by the Ombudsmen in reviewing complaints? o B ' T

Yes.

Q70 Do you think the Acts provide sufficiently at present for failure by agencies to
" respond appropriately to urgent requesls?

Yes.

Q71 Do you agree with the existing situation where a person affected by the release of
. their information under the OJA or the LGOIMA cannot complain to the Ombudsman?,

1
s

i - iy
Yes. We think that this would:

Formatted: Bulleted + Level: 1 + Aligned at:
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« __add a whole new level of complexily and costs to the regime.
» have the affect of making agencies more caulious about releasing

information;
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» do little lo ‘reclify’ the situation as it occurs once the information is

made available

/Q72 Do you agree there should be grounds to complain to the Ombudsmen if sufficient
nolice of release is not given to third parties when their interests are at stake?

i i in]If notice requirement are introduced then it makes
sense to introduce complaint mechanisms.

‘Q73 Do you agrea that a transfer complaint ground should be added to the QIA and the ™
LGOIMA?

No specific comment at this time.

Q74 Do you think there should be any changes to the processes the Ombudsmen's
follows in investigating complaints?

No specific comment at this time.

1475 Do you agree that the Ombudsmen should be given a final power of decision when
determining an official information request?

Yes provided that decisions of the Ombudsman remain subject to judicial
review where the Ombudsman makes a procedural error, in¢luding in

circumstances where "the Ombudsman is plainly and demonstrably wrong"
(Wyalt Co (NZ) Lid v Queenstown-Lakes District Council {1991)).

This approach ensures that the decision making process is not drawn out and

provides certainty in circumstances where contracts require the Guardians
not to disclose information except where required by law.
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This approach also containg costs associated with OIA requests and is an

effective forum for lay persons to participate which is critical aimed at

enabling lay persons to have access to infarmation.

/Q76 Do you agree that the vefo power exercisable by Order in Council through the
i Cablrietin the OIA should bie removed? '

-Yes. To preserve the
separation of powers, the Executive should not be left to determine the extent

of its own disclosure of official information.

Q77 Do you agree that the vato power exermsab[e by a local authorily In the LGOIMA’
‘ should be removed? :

No specnf ic comment at this time. i
Q78 If you believe the velo power should be retained for the OIA and LGOIMA, do you -

have any comment or suggestions about its operation?

No specific comment at this time.

Q79 Do you agree that judicial review is an appropriale safeguard in relation fo the
Ombudsmen s recommendations and there is no need to introduce a slalutory right

of appeal to the Court'?

i A elYes, having a
tatutO[y nght of agp_eal WI|| increase uncertainty {as it is more difficult to

determine the point at which disclosure is required by law) and compliance

costs. }

Q80 Do you agree that the public duly to comply with an Ombudsman's decision should

be enforceable by the Solicitor -General?

Yes.
281 Do you agree that the complaints process for Part 3 and 4 official informalion should

be aligned with the complaints process under Part 2?

No specific comment at this time.

have express statulory power to publlcly draw attention to the conduct of an agency?
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Q83 Should there be any further enforcement powers, such as exist in the United
‘Kingdom? ' )

INo]._There does not appear to be substantial non compliance with the Act
which would warrant the additional cost and complexity of this. As noted
above there are considerable commercial and repulational imperatives which

..--=| Formatted: Font: (Default) Arial, 11 ot,
English {U.5.)

put pressure on agencies to comply. Incentives through matters such as the

KPls of Chief Executives governed by the State Sector Act may alsobe a -

more affective way of addressing thisissye, 1 Formatted: Font: (Default) Ariai, 11 pt, j
English (U.5.)

Proactive Disclosure

Q84 Do you agree thal the OIA should require each agency fo pubtish on its website lhe
mformahon  currently specified in secﬂon 20 of the OIA?

---{ Formatted: Font: 11 pt . ]

Information required to be provided by an agency should be considered upon the

establishrnent of the agency and specified in its establishing legisfation, as it
is for the Guardians.

Each agency differs in terms of its size and nalure and a one size fits all
disclosure requirement is neither needed nor fikely to add anything of use to
those seeking specific information held by an agency.

Q85 Do you lhlnk there shou!d 7bie any furiher manﬁator{; calegones of mformahon
subjecl oa proachve disclosure reqmrement in lhe OIA or LGOIMA?

Ne—We consider that mandalog d|sclosure flnformatlon jS belter dealt Wlth by the _4;;.,. fFormatted Font: 11 pt

legislation governing the entity. For instance the publishing of an annual report
(including reference to investment managers used) and statement of intent as per the
Crown Entities Act 2004 and the governing Ieglslatlon spemﬂc to the Guardians and { Formatted: Font: 11 pt

{ Formatted: Fom: 11 pt

N \—dL&

________ ----{ Formatted: Font: 11 pt

Oversight and other functions

QBG Do you agree that the OIA and LGOIMA should require agencles lo lake a1r
reasonably praclicable steps to proacllvely release oﬁ' ciat Informallon?

reduce time spent on reactively communicating through Official Information Act
requests will proactively release relevant information without being ‘required’ to.

087 Should such a requlremenl apply to all central and local agenaes oovered by. Ihe OI
_ legislation? ’
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operatlon and public decision or policy making bodies. Such mandatory disclosure
may be more relevant to the lalter.

QBB What contingent provision should the Ieglslauon make iin case lhe “reasonably
; practlcabie steps™ provision proves.inadequate? For examp]e should there be a

stalutory review or regulation making powers relating to. proactwe release of

|nformal|on?

No specific comment at this time.
;QBQ Do you think agencies should be required to have explicit publication schemes for

the information they hold, as in other junsdlclrons?

| No. __E_a_[t_l_(}l_]_lg[[‘{_l_’l_(_)t in respect of agencies such as the Guardlgi_n_s_. ______________________________ --{_Fo¥r}»atted- Font: 11 pt ]
:Q90 Do you agree thal disclosure logs should not be mandatory? . (,. i
Yes. *
Q91 Do you agree hat seclion 48 of the OlA and section 41 of lhe LGOIMA which
; proteot agenmes from court proceedlngs should not apply to proactwe release? .
Jf proactive r !3.!??,3,@,!5, D@DQ@.@QIDQU. the agency _S_U_QHI.@P_@_ .a_f.f_(?!' QE@EIQ@_QUQD_IQ[ ........ —-{ Formatted: Font: 11 pt ]

092 Do you agree that the OlA and the LGOIMA should expressly include a function of
prowdmg advice and guidance to agencies and requesters? :

Yem#NZ—ln&ean—a#em provided that this is streamlined and Qrowded

efficiently i.e. online.
Q93 Do you agree that Ihe OlA and the LGOIMA should include a function of promoting

awareness and understanding and encouragmg educallon and tramlng'?

Yes#NZ—ln&sa&aﬁ&cd—ﬂ This is central to the effecllve operation of the Act
and the fulfilment of its purpose.

'Q94 Do you agree that an oversight agency should be required to monitor the operation
~ of the OIA and LGOIMA, collect statistics on use, and reporl findings to Parliament

annually?
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Yesif NZ Inc-can-afferd-itNo. The replication of agencies and reporting
and the compliance costs that come with such structures should be
avoided unless there is 2 compelling reason for their implementation.
The operation of the Act should be able to be adequately monitored via
the sample seen by the Ombudsman each vear.

095 Do you agree that agencies should be required to submit statistics relaling lo official - K2

information requesls to the oversight body so as lo facilitate this momlonng function?

| ¥es—(eeu44—1ust—dean—0|A—mquest—faHhrs—th9)See above at 94.

Q96 Do you agree that an explicit audit function does not need to be |ncluded in Ihe OIA
or lhe LGOIMA?

| Yes-See above at 94.
Q97 Do you agree that the OIA and the LGOIMA should expressly enact an overstghtr

function which includes monitoring the operation of the Acls a pollcy funcuon a
review funchon and a promotion funclion? :
| ¥YesitNZlnc-can-afford-it-See above at 94,

Q98 Do you agree ‘that the Ombudsmen should conlmue to receive and investigafe
complaints under the OIA and lhe LGOIMA? .

Yes.

Q99 Do you agree ,Ihat: !he,Ombudsmep éhduld be Vresponsiblerfor the provision of =~

~ guidance and advice?
Yes.

Q100 What agency should be responsible for promoting awareness and understanding 1
of the OIA and LGOIMA and arranging for programmes of education and training for z

agencies subject to the Acts?

0101 What agency should be responsible for administrative overslght of the OlA and the K

LGOIMA? What should be lncluded in lhe oversnghl funcllons?

No speclf c comment at thls time.
Q102 Do you lhlnk ‘an Informahon Commlssmner Oll'ce should be eslabllshed in New

'--Zealand'? If so whal should lts funcllons be?

Ne—speeaﬁe—se;mfnent—at—mwme—No See above at 94 If any_th ng the
Ombudsman should be provided with more resource. —urnrecessary
eost

Q103 if you think an' [nformation Commissicner Office should be established, should it

be slandalone or be part of another agency?

| No-specific-comment-at-this time.See above at 102.

Local Government Official Information and Meetings Act 1987
Q104 Do you agree that the LGOIMA should be aligned with OIA Interms of who can
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make requests and the purpose of the legislation?

No specific commaent at this fime.

/Q105 Is the difference betwsen the OIA and LGOIMA about the status of information -
! held by contractors justified? Which version is to be preferred? ‘

G Formatted: Font: 11 pt ]
: Mﬁ Formatted: Don't add space between
justify any difference between these Acts. The Guardians prefer the LGOIMA, paragraphs of the same style

formulation for the fact that it acknowledges the practical fact that if an agency

does not hold of have access to information it cannot provide it to others.
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Other Issues

Q106 Do you agree that the official information legisiation should be redrafted and re- '} 3| Itaiic, Mighiight
- enacled. ° | Formatted: Font: 11 pt, Boid, Italic, Highlight }
. | Formatted: Font: (Default) Arial, 11 pt, Boid,
No speclfic comment at this time. = &4 Italic, Highlight

Q107 Do you agree Lhat the OIA and the LGOIMA should remain as separate Acts? _ ( Formatted: Font: 11 pt, Bald, Italc, Highlight

_-\\| Formatted: Font: (Default) Aral, 11 pt, Bold,
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)
)
)

No specific comment at ihls tlme
‘108 Do you have any comment on the inferaction between the PRA and the Ol

Formatted: Font: 11 pt

legislation? Are any statutory amendments required in your view?

Formatted: Font: 11 pt

huge—No We see the Acls as belnq comp]ementarv The PRA def ines the scope of

Format-te(-i: Font: 11 pt
information that must be held by agencies in accordance with normal, prudent %

business practice and the OIA provides for public access to information held by an
agency.
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Leigh Alderson

From: Sarah Owen

Sent: Tuesday, December 21, 2010 6:31 PM
To: 'Adele Wilson'

Cc: Reuben van Werkum; Cristina Billett
Subject: RE: OlAinputs

Hi Adele

You had a very late night - apologies.

The note was very helpful thank you. | note that | spoke to Cristina who considered (in line with my initial
thoughts) that to date there have not been any situations where a deal has not gone ahead because of our
current OlA requirements and accordingly additional obligations are not required.

This cross border issue is something that is interesting but it appears unlikely we can do much about it except
be very vigilant in our OIA requests vis a vis any third parties where they are likely to have concerns about
2lease of information — | guess we could try the 5(b) approach..

The only other point which is not drawn out is the unfair advantage and the difficulty with relying on that so | am
working on a bit more on this.

Kind regards

Sarah.

From: Adele Wilson |rhéilto:adele.wilson@russellmcveagh.com]
Sent: Tuesday, 21 December 2010 3:33 a.m.

To: Sarah Owen
Cc: Reuben van Werkum
Subject: OIA inputs

Sarah
Following our call this afternoon, please find attached our inputs to the OJA submission.

I have set out below an email of advice that James Every-Palmer prepared on the conflict of laws point. You will see that |
ave crafted a paragraph using this information.

k&

"1. A NZ statute cannot directly speak to the Courts of another jurisdiction. That is, a NZ statute cannot direct a foreign
court to excuse a breach of that country's own laws.

2. However, a defence may well be available to Guardians if it discloses information pursuant to the OIA and an action {eg
for breach of confidence or breach of contract) is brought against it in a foreign jurisdiction. For example, one or more of

the following principles of private international law may come into play:
a. it may be the case that the foreign court rules that it is not the appropriate forum (eg because the disclosure took place

in New Zeatand);
b. the fact that the disclosure is not actionable in New Zealand may prevent the foreign action (for example, if the doctrine

of "double actionability" is recognised in the foreign jurisdiction};
c. a defence in the nature of sovereign immunity may be available (although generally not for a state body acting in a

commercial capacity); and
d. if the foreign jurisdiction recognises a defence to an action for breach of confidence where a disclosure is required by

law, this may inciude "required by a foreign law"

3. The difficulty is that the extent to which the foreign jurisdiction ends up respecting the policy behind s48 through one of
the means above, will depend on the rules in that jurisdiction.
1
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4. If Guardians wants to understand the position more fully:

a. we could do a bit of research to see whether there are any on point cases in the private international law texts (I'm not
aware of any, but | would imagine that similar issues will have arisen before); or

b. we could help them instruct local lawyers in the jurisdictions that they are most concerned about to understand the

position hetter.

5. In terms of trying to improve the position under the OlA:
a. | don't think that making it express in s48 that it is intended to apply to actions brought in any country really helps much

because of #1 above;
b. You could try and add a s9 principle along the lines of "avoiding breaches of obligations in foreign jurisdictions"”, but I'd

imagine that officials would think that the problem would be covered by commercial prejudice ((2)(b} and (2)(ba)) and they
would be worried that entities could avoid OIA obligations by entering into foreign law obligations which prohibit
disclosure."

ki

Please let us know if we can be of further assistance - happy to get our typists to format etc.

Kind regards

Adele Wilson (
ASSOCIATE

Russell McVeagh, Vero Centre, 48 Shortland Street, PO Box 8, Auckland 1010, New Zealand
DIRECT PHONE 64 9367 8329 | DIRECT FAX 64 9 367 8595

adele. wilson@russelimcveagh.com | www.russellmeveagh.com

Russell McVeagh
OFFICIAL LAW FIRM OF RUGBY WORLD CUP 2011

This email contains confidential information and may be legally privileged. If you have received it in error, you may not read, use, copy or disclose
this email or its attachments. In that case, please let us know immediately by reply email and then delete this email from your system. While we use
standard virus checking software, we accept no responsibility for viruses or anything similar in this email or any attachment after it leaves our information
systems. if you are interested in establishing more secure communication between us, please contact our systems administrator by email af

mail.admin@russellmcveagh.com

Please think of the environment bafore printing this email.




Leigh Alderson

From: Adele Wilson [adele.wilson@russellmcveagh.com)
Sent: Tuesday, December 21, 2010 3:24 PM

To: Sarah Owen

Cc: Reuben van Werkum

Subject: RE: OlAinputs

Sarah

Just wanted to check that the attached was of use.
Let us know if we can do anything more to help.

Kind regards

Adele Wilson
ASSOCIATE

-+ “ussell McVeagh, Vero Centre, 48 Shortland Street, PO Box 8, Auckland 1010, New Zealand
“,, .IRECT PHONE 54 9367 8329 | DIRECT FAX 64 9 367 8595

adele.wilson@russellmcveagh.com | www.russellmcveagh.com
From: Adele Wilson

Sent: Tuesday, 21 December 2010 3:33 a.m.

To: 'Sarah Owen'

Cc: Reuben van Werkum
Subject: OIA inputs

Sarah
Following our call this afterncon, please find attached our inputs to the OIA submission.

| have set out below an email of advice that James Every-Palmer prepared on the conflict of laws point. You will see that |
have crafted a paragraph using this information.

kikk

1. A NZ statute cannot directly speak to the Courts of another jurisdiction. That is, a NZ statute cannot direct a foreign
wourt to excuse a breach of that country's own laws.

2. However, a defence may well be available to Guardians if it discloses information pursuant to the OIA and an action (eg
for breach of confidence or breach of contract) is brought against it in a foreign jurisdiction. For example, one or more of
the following principles of private international law may come into play:

a. it may be the case that the foreign court rules that it is not the appropriate forum (eg because the disclosure took place

in New Zealand);

b. the fact that the disclosure is not actionable in New Zealand may prevent the foreign action (for example, if the doctrine
of "double actionability” is recognised in the foreign jurisdiction);

c¢. a defence in the nature of sovereign immunity may be available (although generally not for a state body acting in a

commercial capacity); and
d. if the foreign jurisdiction recognises a defence to an action for breach of confidence where a disclosure is required by

law, this may include "required by a foreign law"

3. The difficulty is that the extent to which the foreign jurisdiction ends up respecting the policy behind s48 through one of
the means above, will depand on the rules in that jurisdiction.

4. If Guardians wants to understand the position more fully:
a. we could do a bit of research to see whether there are any on point cases in the private international law texts (I'm not
aware of any, but | would imagine that similar issues will have arisen before); or

1
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b. we could help them instruct local lawyers in the jurisdictions that they are most concerned about to understand the
position better.

5. In terms of trying to improve the poslition under the OlA:
a. | don’t think that making it express in s48 that it is intended to apply to actions brought in any country really helps much

because of #1 above,
b. You could try and add a s9 principle along the lines of "avoiding breaches of obligations in foreign jurisdictions”, but I'd

imagine that officials would think that the problem would be covered by commercial prejudice ((2)(b) and {2)(ba)} and they
would be worried that entities could avoid OIA obligations by entering into foreign law obligations which prohibit
disclosure.”

ekl

Please let us know if we can be of further assistance - happy to get our typists to format etc.

Kind regards

Adele Wilson
ASSOCIATE

Russell McVeagh, Vero Centre, 48 Shortland Street, PO Box 8, Auckland 1010, New Zealand
DIRECT PHONE 64 9 367 8329 | DIRECT FAX 64 9 367 8595

adele.wilson@russelimcveagh.com | www.russellmcveagh.com (

Russell McVeagh
OFFICIAL LAW FIRM OF RUGBY WORLD CUP 2011

This emall contains confidential information and may be legally privileged. If you have recelved it in error, you may not read, use, copy or disclose
this email or its attachments. In that case, please let us know immediately by reply email and then delete this email fromt your system. While we use
standard virus checking software, we accept no responsibility for viruses or anylhing similar in this email or any altachment after it leaves our information
systems. If you are interested in establishing more secure communication between us, please contact our systems administrator by email at
mail.admin@russellmcveagh.com

Please think of the environment before printing this email.




Leigh Alderson

From: Adele Wilson <adele.wilson@russellmcveagh.com>
Sent: Tuesday, 21 December 2010 3:33 a.m.

To: Sarah Owen

Cc: Reuben van Werkum

Subject: OIA inputs

Attachments: 2224349.doc

Sarah

Following our call this afternoon, please find attached our inputs to the OIA submission.

| have set out below an email of advice that James Every-Palmer prepared on the conflict of laws point. You will see
that [ have crafted a paragraph using this information.

*xkd

"1. A NZ statute cannot directly speak to the Courts of another jurisdiction. That is, a NZ statute cannot direct a
. foreign court to excuse a breach of that country's own laws.

2. However, a defence may well be available to Guardians if it discloses information pursuant to the OIA and an
action (eg for breach of confidence or breach of contract) is brought against it in a foreign jurisdiction. For example,
one or more of the following principles of private international law may come into play:

a. it may be the case that the foreign court rules that it is not the appropriate forum (eg because the disclosure took

place in New Zealand),

b. the fact that the disclosure is not actionable in New Zealand may prevent the foreign action (for example, if the
doctrine of "double actionability" is recognised in the foreign jurisdiction);

c. a defence in the nature of sovereign immunity may be available {although generally not for a state body acting in a

commercial capacity); and
d. if the foreign jurisdiction recognises a defence to an action for breach of confidence where a disclosure is required

by law, this may include "required by a foreign law"

3. The difficulty is that the extent to which the foreign jurisdiction ends up respecting the policy behind s48 through
one of the means above, will depend on the rules in that jurisdiction.

4. If Guardians wants to understand the position more fully:

a. we could do a bit of research to see whether there are any on point cases in the private international law texts {I'm
not aware of any, but | would imagine that similar issues will have arisen before); or

b. we could help them instruct local lawyers in the jurisdictions that they are most concerned about to understand the

position better.

5. In terms of trying to improve the position under the OJA:
a. | don’t think that making it express in s48 that it is intended to apply to actions brought in any country really helps

much because of #1 above;
b. You could try and add a s9 principle along the lines of "avoiding breaches of obligations in foreign jurisdictions”, but

I'd imagine that officials would think that the problem would be covered by commercial prejudice ((2)(b) and (2)(ba})
and they would be worried that entities could avoid OIA obligations by entering into foreign law obligations which

prohibit disclosure.”

*kk

Please let us know if we can be of further assistance - happy to get our typists to format etc.

Kind regards

Adele Wilscn
ASSOCIATE

Russell McVeagh, Vero Centre, 48 Shortland Street, PO Box 8, Auckland 1010, New Zealand
DIRECT PHONE 64 9 367 8329 | DIRECT FAX 64 9 367 8595

adele.wilson@russellmeveagh.com | www.russellmeveagh.com
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This email contains confidential information and may be legally privileged. If you have received it in error, you may nof read, use, copy or
disclose this email or its attachments. In that case, please let us know immediately by reply email and then delele this email from your system.
While we use standard virus checking software, we accept no responsibilily for viruses or anything simitar in this email or any attachment after it
leaves our information systems. if you are interested in establishing more secure communicalion between us, please contact our systems

administrator by email al mall.admin@russellmcveagh.com

Please think of the environment before printing this email.
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Law Commission’s The Public’s Right to Know

+The Guardians and the New Zealand Superannuation Fund

1.

11

2.1

2.2

2.3

The Guardians and the New Zealand Superannuation Fund

This submission is made by Guardians of New Zeatand Superannuation :

(Guardians). The Guardians is an autonomous crown entity that was
established in 2002 to manage and administer the New Zealand
Superannuation Fund (the Fund). The Fund Is not a legal entity but a pool of
Crown assets. Fund size as at 31 October 2010 is NZD17.66 billion

Commercial nature of our business

The Guardians is under a statutory duty to invest the investment funds under

their management on a prudent, commercial basis and to manage and - '

administer those funds in a manner consistent with:

» Best-practice portfolio management.

e Maximising return without undue risk.

+  Avoiding prejudice to New Zealand's reputation as a responsible member
of the world community.

The Guardians undertake a range of investment activities that it believes will
add value over and above the returns generated by passive investments in the

asset classes contained within the reference portfolio. This includes three

broad areas of added-value activity.

Firstly, capturing active refurns through investing in private markets and/or
selecling and investing through active managers. For inslance investment
strategies in:

¢ Infrastructure ( e.g. purchase with Infratil of Shell downstream assets)~

Timber {eg. Ownership of Kaingaroa Forest in partnership with Harvard . -

Endowment Fundy)

» FPrivate Equity and Property (investment in multiple private equity and
private equity real eslate parinerships and other collective investment
vehicles)

* Rural land

s New Zealand direct

2.4 Secondly, strategic tilting or ‘swimming against the tide'.

242 5 Thirdly, portfolio completion (¢closely managing fees and costs).

| 2526Like any other investment business, we have commercial relationships with

investment managers, private equity funds, counterpariies and suppliers which -

includes terms that are commercially sensitive for the third party and/or for us.
In addition, from time to time we hold market sensitive information (ie inside
information} and have procedures in place to manage the risk under insider
trading laws.

| 2.62.7 More information about how we invest the Fund can be found in our annual

report {Copy enclosed), Statement of Intent and www.nzsuperfund.co.nz.

""" Formatted: Indent: Left: 0.45°%, No bullets or
numbering
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3. The Guardians' Approach to Transparency

31 We have Included in our Annual Report (pages 34/35) a description of our
approach to transparency. This includes a description of the material we
proaclively release as well as our performance in transparency surveys by
third parties. The San Fransisco-based Sovereign Wealth Fund Institute
publishes the Linaburg-Maudell Transparency Index and the Guardians has -
rated 10/10 since inception of the index. We also include reference to the
survey published by the Washington-based Camegie Endowment for World
Peace wherte the Guardians were rated a clear first among the 26 sovereign
weallh funds which were signatories to the Santiago Principles.

4. The Guardians' History of Official Information Act Requests

4.1  As a relatively young organisation we have had limited experience with the
application of the Act. The most focus has been on our decisions in relation
to responsible investment issues such as investment in companies involved in
the nuclear weapons industries.

[Discuss what data we had had on — how many we have had/how many have
gone to the Ombudsman elc.]

42 The area where we have had little experience to date but consider will be the
most difficult for us is where we are asked for information relating to specific
investments or proposed investments, investment managers or the investment
activities and terms such as fees of those managers

4.3  We think that such requests are likely to increase as the Fund grows in size
and hecomes better known through its activities in New Zealand and offshore.
Anecdotally (through conversations with peer funds and general searches), we
think that freedom of information legislation is used by people who are mare
interested in gaining insights for commercial reasons then to scrutinize the
machinery of government.

5. Response to the Law Commission’s Issues Paper
5.1 We have set out the questions in the lssues in the altached appendix and

outline our thoughts in respect of those questions where we consider we can -
provide most perspective.

6. Questions and Contacts

6.1  Please contact us should you require any elaboration on any of the responses
or comments made in our letter to you.

Yours faithfully

[Adrian/Tim/Sarah?)
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ISSUES PAPER - QUESTIONS

2. Scope of the Acts
Q1 Do you agree that the Schedules to each Acl (OIA and the LGOIMA) should list

every agency that they cover?

No specific comment at this fime.

‘Q2 Do you agree that the schedules to the OlA and LGOIMA should be examined to

eliminate anomalies and ensure that all relevant bodies are included?

No specific comment at this time.

'Q3 Do you agree that SOEs and other crown entity companies should remain within the’ '
scope of the QIA7? ' :

No specific comment at this time.

Q4 Do you agree {hat council controlled organisations should remain within the scope of
- the LGOIMA? :

No specific comment at this time.

'Q5 Do you agree that the Parliamentary Counse!-Office. should -be -brought within the
scope of the OIA? ;

No specific comment at this time.

{6 Do you agree that the OlA should specify what information relating o the operation’
. ofthe Courts is covered by the Act? B

No specific comment at this time.

Q7 Should any furiher calegories of informalion be expressiy excluded from the OIA and, =
. the LGOIMA? D

Please note our comments under the heading “Protecting Commercial Interests”
reference Chapter 5.
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3. Decision-making

Q8 Do you agree that the OIA and he LGOIMA should confinue to be based on a case-
' by- case model?

Yes. We consider that an approach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

Q9 Do you agree that more clarity and more certainty about the official Information
' withhelding grounds can be gained through enhanced guidance rather than through’
| prescriptive rules, redrafting the grounds or prescribing what information should bei
: released in regulations? E

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelines and the publishing of case
notes.

Q10 Do you agree there should be a compilation, analysls of, and commentary on, the
case notes of the Ombudsmen?

Yes See above
Q11 Do you agree there should be greater access to, and reliance on, the casenotes as,
. precedents?

Yes. See above -However—[To-discussRme\ —whatiftho- Ombudsman-has
golit wrong—what groundsfor change?

Q12 Do you agree fhere should be a reformulation of the guidelines with greater use of
case examples?

Yes
Q13 Do you agree there should be a dedicated and accessible official information
website? '

Yes

4, Protecting good government

014 Do you agree that the good government’ withholdlng grounds should be redrafted?

We have no comment on secticn 9(2)(!)(Const1tutlonal Conventlons)

We consider that a situation where advice is given orally, or 5|mply not given at
all and the associated risks to the public record are real.  In our view, while the
use of the ground in 2(g)(free and frank/protection) is likely to arise infrequently,
itis an important protection. For ease of reference we record the section 2(q):
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o g)maintain the offeclive conduct of public alfairs through—
= (i) lhe free and [rank expression of opinions by or belween or lo Minislers of Lho Crown

or members of an eirganisalion or officers and employees of any depariment or
organisation lo the course of their duty; or
® (i} lhe proteclion of such Ministers, members of organisalions, officers, and employees

from improper prassure or harassmenl; or
We do not understand the following statement by the Law Commission:

“However, given that all these bodies have re!aﬂonsh:ps wrth Ministers we are
| currently not ineluded-inclined fo make a change, but ..

Our understanding of this provision is that it applies to the expression of opinions
may-be between membersfemployees of an organization jn_the course of their
duty and need not be with the Minister, If it is the L aw Commission's view that

this ground should only apply fo commumcatlons by or between or to Ministers of
the Crown it should be explicit. :

We consider that the questions that the Ombudsman poses fo assist in the

application of this ground are helpful®. However, the hurdle for reliance on this

ground set out in the commentary by the Ombudsman-suggests-that-the-hurdle
is too high; (especially when coupled with the public

forreliance-onthis-ground i
interest test}is{oc-high. [Flesbo¢
For example, in order for the Guardians to be successful it is important that a

range of investment ideas, including those at the untested or more extreme end
of the spectrum, are able to be tabled and debated without fear of individuals
who promote those ideas being ridiculed or exposed to undue crilicism. If the

threshold for this ground is set too high individuals will be incentivized to actin a
manner that protects their interests. A situation where more and more advice is

provided orally, or not at all, is contrary to good policy and the principles of open
access to information that the Act seeks to protect.

A balance must be struck.

OO

1215 What are your views on the proposed reformurated provisions relating to the good

| government” grounds?

We agree that the grounds should cover both * oplntons and 'the prowswn of

5. Protecting commercial interests

Q16 Do you think the commercial withholding ground should conlinue tobe confined to
’ snuauons where lhe purpose is to make a prof I'P

For ease of reference we record the section:

1| aw Commission's Issues paper, Paragraph 4.39.
% Ibid Paragraph 4.29
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() protect information where the making available of Ihe information—
o] (1) would disclosa a trade secrel; or

[+] (i) would be likely unreasonably to prefudice the commercial position of lhe person who
su

ied of who is lhe subjecl of the informalion; or

We think that the approach taken by the Ombudsman is more reslrictive than
what is contemplated by the wording of the Act itself and that such a reading

down is not justified.

Whether a party's commercial position has been prejudiced should be addressed
on a case by case basis and the nature or purpose of the organization should i-
merely be a part of that consideration rather than a qualifying hurdle.

In particular, a person who is in a “commercial position” may or may not be in the
business of making a profit. In addition, in theory a person could be in a ’
commercial position but choose not to utilise that commercial position. However,
such a person would wish to preserve that position to ensure it was avallable for
use in the future.

Q17 1If you favour a broader |nterprelat|on should there be a statutory amendment to
. clarify when the oommermalwnhholdmg ground applies? L

The Guardlans favour the deletion of the word "unreasonablw' which introduces

an unnecessary and unhelpful hurdle that is adequately addressed by the
application of the public interest test.

The Guardians favour the wording in section 43(2) of the Freedom of Information

Act 2000 (UK): "would, or would be likely to, prejudice the commercial

interests of any person (including the public authority holding it)"

Whether a party's commercial position is or is likely to be prejudiced should be
the intial enquiry. Once this is established one applies the public interest test to
determine whether it is reasonable or appropriate 1o nevertheless disclose the

mformahon We—ne&e—that—lhe%sues#aper—dee&ne&-feeus-en-thewerd

§Q18 Do you' think the frade secrets and confi dentlallly wulhholdmg grounds should be
: amended for clarification?

Formatted: Indent: Lefi: 0.3" )
As you will anticipate from the nature of our aclivities, one of the key grounds for ]
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

(ba) pretect informalion which is subject to an obligalion of confidence or which any person has been
or could be compelled to provide under {he authority of any enaclment, where the making available of lhe

informalion—
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(i} would be likely 1o prejudice the supply of similar infermalion, or informalion from lhe same source, and it
is In the public interest that such Informalion should continue to ba supplied; or
(ii} would be likely olherwise to damage lhe public interest; or

Obligations of confidentiality are expressly provided for in many types of third
parties with whom we engage and in a number of transactions. For instance:

» Investment management agreements.

» Limited partnership agreements in the context of private equily or real
estate funds.

» Negotiations and due diligence in the context of potential acquisitions of
businesses or shares.

+ The provision of information by managers in the context of cur
assessment of them including such information as the particularities of
investment strategies.

s [SDAs and related documentation with counterparties.

+ Custody and coliateral management.

+ Supply contracts such as advisers, IT services, proxy voling services,
leases for office space etc.

It is critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a humber of investors that seek access to these third parties.
While we may invest invest considerable sums of meney by New Zealand
slandards, the amount we trust to any one firm can often be a small fraction of
the total. That amount, too, is often but a small fraction of the total sums
Invested, or advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information legislation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds that we have identified as ‘peer funds’ and set out below
their approach to this issue.

Peer Fund

Fulure Fund

In Australia,

Fund Board—{
the Finance Minisler announced in November 2009 that the
Future Fund would be listed in Schedule 2 of the Freedom of

Information Act 1982 {Cth), exempting the Fund from the Act
in respact of requests related to acquiring. realising or
managing its investmenls (similar to the current exemption in
Schedule 2 for the Reserve Bank in respect of ils open
market operations and dealings in lhe currency market),

Canadian Pension Plan The head of the Canada Pension Plan Investment Beard
Invesiment Board shall refuse to disclose a record requested under his-Asithe
Access to Information Act 1985 that contains advice or
information relating to investment that the Board has
obtained in confidence from a third parly if the Board has
consistenlly treated the-advice oriaformation-as
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confidential.®
Public Sector Pension ("PSP") Under the Access to Information Act 1985, the PSP
Investment Board Investment Board is subject to the same exemption provision

as the Canadian Pension Plan Investment Board in respect
of records obtained in confidence from third parties.” In
addition, the PSP Investment Board is further exempled from

disclosure of records containing trade secrets or financial,
commercial, scientific or technical information that belongs

lo, and has consistenlly been treated as confidential by the
PSP Investment Board.” Section 20 also provides a general
exemption In respecl third party information, but which is
subjected to a "public inlerest test”,

OMERS Ontario Municipal OMERS was subject 1o the Onlario Freedom of Information
Employees Relirement System and Proteclion of Privacy Act from 1987 unlil July 1, 2010. It
is no lenger subject to the Act as a result of an amendment
lo the requlalions that took effect on July 1.

OTPP Ontario Teachers [Onlario Freedom of Informalion and Proteclion of Privacy
Pension Plan Acl does not apply] [Note: Research was not conclusive
whether OTPP has been exempted from the Ac{-was . - -
subject to a request in 1991Check o { Formatted: Font: Bod, Highlight /
CALPERS Tha California Public Records Act Gheek exempts cerain { Formatted: Font: Bold, Ttalic, Highlight \

records held by state agencies from disclosure under the N - - —
Act, including; pyeliminary drafts, notes, or interagency or . [ Formatted: Font: Bold, Highlight
intra-agency memoranda that are not retained by the public R [ Formatted: Font: Italic

agency in the ordinary course of business, provided that the N e -

public interest in withholding those records clearly cutweighs ‘{ Formatted: Font: (Default) Arial, 9 pt
the public interest in disclosure. information received in { Formatted: Font: (Default) Aria, 9 pt

confidence etc_State agencies however are not prohibited
from disclosing such categories of information.

i
)
)
j:
)
)
j,

QIG-Queensland Investment investmentacliviies-excluded—checkUnder Schedule 2 of
Corporalion_{QIC} tha Righl {o Information Act 2609 (Qld), QIC Is exempt from

disclosure of information under the Act in respect of its

“functions" {except as they relate to community services

obligations). This will include its varous investment

functions
Pension Protection Fund Under section 43 of the Freedom of Information Act 2000

{UK), information is exempt from disclosure if it conslitutes a
trade secret or would be likely to prejudice the commercial
interests of anv person (including the public authority holding
it). Section 41 provides thal any information is exempt if it
was obtained from a third parly and its disclosure would
conslitute a breach of confidence by any person. Both
seclions are subject to the section 17(3) "public inferest” test.

Q19 Do you agree that Ihe official information legislation should continue to apply fo
* . information in which intelleciual property is held by a third parly? E

No spscific comment at this time.

Q20 Do you have any comment on-the application of the OJA .lo research work,
. particutarly that commissioned by third parties?

‘,LFormatted: Font: {Default} Arfal, 8 pt ]
{ Formatted: Font: (Default) Arial, 8 pt ]

[ Formatted: Font: (Default) Arial, 8 pt, English J
1 us)

No specific comment at this time.

3 Access to tnformalion Acl 2006, c. 9, s. 146,

Lbid, ¢, 9, 5. 148,

“lbid, c. 9, 5. 147,
4

Go

[ Formatted: English (U.5.) ]
" Formatted: Font: {Default) Arial, 8 pt )
{ Formatted: English (U.5.) )
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Q21 Do you Ihink the public interest factors relevant to disclosure of commercial
information should be included in guidelines or in the leglslallon? ’

We conSIder that relevant to the public interest factors is the purpose and the
activities of the organisation. It is difficult to assess the public interest in a
vacuum without taking into account the reason Parliament established the
organisation at the heart of the request and the activities associated with that
purpose.

We agree that these factors are better left to guidelines, case notes and
discussion.

Q22 Do you experience any other protlems with the commercial withhoiding grounds?.

To date we have had few requests where we have had to consider the
application of these grounds, particular in the context of specific investments or
investment managers. We think that such requests are likely to increase as the
Fund grows in size and becomes better known through its activities in New
Zealand and offshore. Anecdotally (through conversations with peer funds and
general searches), we think that freedom of information legisiation is used by
people who are more interested in gaining insights for commercial reasons then
to scrutinize the machinery of government. Should that occur and we are unable
fo withhold this information, we consider this will severely curtail our access to
investment opporfunities. However, this is yet to be tested.

(Considet . ; fion-9(2}k]

6. Protecting privacy

Q23 Which option do you suppor for improving the privacy withholding ground:
7 Option1 — guidance only, or; - - B
"Oplion 2 — an “unreasonable disclosure of Ir'lformatfon‘ amendment while

‘retalnmg the public interest balancing test, or;

‘Ophon 3 — an amendment to align with:principle 11 of the Privacy Act 1993
‘whlle relalnlng the public Interest test, or;

Opllon 4 - any other solullons?
No specific comment at thus tlme .
Q24 Do you think there should be amendmenis to the Acts in Telalion to the privacy
__interests of: L
7'(a) deceased persons?

(o)  children? '

No specific comment at this time.
/Q25 Do you have any views on public sector agencies using the OIA to gather
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“information about individuals?
No specific comment at this time.

7. Other withholding grounds

Q26 Do you agree that no withholding grounds should be moved between {he conclusive
" and nor_:—cbnclusive withholding provisions in either the OIA or LGOIMA?

No specific comment at this time.

/Q27 Do you think there should be new withholding grounds to cover;
(a) harassment;
()] the prolection of cullural values;

(© anything else?

No specific comment at this time.

'Q28 Do you agree that the “will soon be publicly available” ground should be amended
as proposed? ) i

No specific comment at this time.

Q29 Do you agree that there should be a new non-conclusive withholding ground for,
\ information supplied in the course of an investigation? : :

No specific comment at this time.

‘Q30 Do you have any comments on, or suggeslions aboul, the “maintenance of law™
. conclusive withholding ground?

No specific comment at this time.

8. The Public Interest Test

{431 Do you agree thal the Acts should not include a codified list of public interest
factors? If you disagree, what public interest factors do you suggest should be
included? -

No specific comment at this time.
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1232 Can you suggest any stalutory amendment which would clarify what “public interest™,
! means and how it should be applied? ’

No specific comment at this time.

1033 Do you.thirk the public interest test should be conlained in a distinct and separate
¢ provision? .

No specific comment at this time.

Q34 Do you think the Acts should include a requirement for agencies to confirm they have
considered the public interest when withholding information and also indicate what
public interest grounds they considered? ' L

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussion on the application of the current
law.

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman review or subsequent information requests. Reviews-and

alla O-ranles o an ntd afatala a aan = a

9. Requests — Some problems
iQ35 Do you agree thal the phrase “due particularity” should be redrafted In more detail o,

make it clearer?

Yes. We think your suggested wording: =The request musi be clear, and shouid refer as
precisely as possible to lhe information thal Is required.” i clearer for the requester which-and,
as a result,_will assist the agency. We note also that additional help should be
given, particularly to smaller agencies with fewer resources that a discussion
with the requester as to what he or she is locking for is allowed and indeed
desirable to save time for both the requester and the agency.

/Q36 Do you agree that agencies should be required to consult with requesters in the'
case of requests for large amounis of information? i

No. This should not be made a requirement. There is incentive for the agency to
do this now as oullined above. We think adding additional requirements on the
agency arels likely to be less effective than ensuring that agencies understand
the benefits of consultation with the requester.

10. Processing requests

;037 Do you agree the Acts should clarify that the 20 working day limit for requesls,
" delayed by lack of particularity should start when the request has been accepled? '

Yes.
‘Q38 Do you agree that substantial time spent in “review” and “assessment” of malerial
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should be taken into account in assessing whether materiaf can be released, and
| thal the Acts should be amended to make that clear?

Yes.

Q39 Do you agree that “substantial® should be defined with reference to the size and

Yes.

‘Q40 Do you -have any other idéas aboul teasonable ways to deal wilh requests that
require a substantial amount of time to process?

No.

Q41 Do you agree it should be clariﬁe_d thal the past conduct of a requester can be taken
into account in assessing whether a request Is vexatious?

¥es—No. Formerly vexatious persons should have the right for each case to
be considered on its merits. As a practical matter a request from a formerly

vexatious requester will put agencies on alert to the need to examine the
request critically.

1042 Do you agree that the term “vexatious™ needs to be defined in the Acts to include
i the element of bad faith? '

{Piscuss—The inclusion of bad faith seems to be a higher threshold than
vexatious. "Bad faith” imports elements of dishonesty and fraud whereas
"vexatious" is more closely related in meaning to annoyance, harassment or
abuse of the request process i.e through continuity of requests. Note also that
neither vexatious nor bad faith deals with misuse of the regime for commercial
purpose. See however_improper gain or advantage under 9(2)(k). ]

{@43 Do you agree that an agency should be able to decline a request for information if
the same or substantially the same information has been provided, or refused, to tha
requester in the past?

Yes.

1Q44 Do you think that provision should be made for an agency to declare a requester, :=-
! “vexalious™? If $0, how should such a system operate?

—No. The cost of such a system

[Yes._Di 09 of ]
is likely to outweigh the cost of assessing individual requests from such a
person,
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[Note: The Australian Freedom of Information Act 1982 contains _--{ Formatted: Font: Bold, Ttalic, H
substantial provisions on vexatious applicants. In particular the I
Information Commissioner may make a vexatious applicant declaration
in relation to a person where satisfied that the person has repeatedly
engaged in access actions which Involve an abuse of process, a
particular access action in which the person engages would be
manifestly unreasonable. "Abuse of process for an access action"
includes: harassing or intimidating individuals or employees of an
agency, unreasonably interfering with the operations of an agency, or .
seeking to use the Act for the purpose of circumventing restrictions on -
access to a document imposed by a court. An Information X
Commissioner cannot declare a person vexatious without giving the
person an opportunity to make a submission. Such a declaration is
subject to review through a Tribunal.]

345 Do you agree thal, as al present, requesters should not be required to state the. :
purpose for which they are requesting official information nof 1o pravide their real :
name? ' ;

Yes. {Biscuss—to-difficultto-police)

Q46 Do you agree the Acts should state that requests can be in oral or in writing, and
(hal the requests do nof need to refer to the relevant official information Iegislalipﬁ'_? :
No specific comment at this time.
1Q47 Do you agree that more accessible guidance should be available for requesters?
Yes.
Q48 Do you agree the 20 working day time fimit should be retained for. making a
decision?

Yes.
'Q49 Do you agree that there should be express provision that the information must be
i released as soon as reasonably practicable after a decision to release Is made?

No specific comment at this time.

‘050 Do you agree lhal, as at present, there should be no statutory requirement to
: acknowledge reoelpt of an ofiiciat information request bul this should be encauraged
as besl practlce?

Yes.
Q51 Do you agree that ‘complexity of lhe material being sought' should be a ground for
extending the response lime Ilmlt?

Yes.
Q52 Do you agree there is no need for an express power o e>_dend the response fime’
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limit by agreement?

Yes.

‘Q53 Do you agree the maximum extenslon time should continue to be flexible withouta =

specific time limit set out in_ slatute?

Yes.

Q54 Do you agree that handr_ing urgent requests should continue to be deall with by;

. Ombudsmen guidelines and there is no need for further statutory provision?
Yes.

‘255 Do you agree there should be clearer guidelines about consultation with ministerial
offices?
Yes.

‘56 Do you agree there shoulq not be any mandatory requirement to consult with third

¢ parties? FEE :
No.

iQ57 Do you agree there should be a requirement to give prior notice of release where
there are significant third party interests at slake?

NeofYes. {Piseuss}-Most agencies will either be required to do this under the L

contracts they have with third parties or will recognise that it is prudent to
advise third parties of matter.

As a result of experiences with off-shore fund investments the Guardians has

developed the following standard clause for negotiation:

(8, Use_ils reasonable best efforts lo_prevent the disclosure of any
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fb} Jf, notwithstanding such efforts,_it nevertheless is required to disclose
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such Information, it will, to the extent practicable, notify the General '} ~,[F°rmmem Font: (Defaul) And) I.ta"c
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clause {] of the Partnership Agreement, neither the Partnership or the General
Pariner shall make any claim against the inveslor or its [Representalives], if

dospite compliance with this paragraph, the Investor, or its [Representatives]
makes available lo the public any report, nolice or other informalion the investor
receives from the Parlnership or the Geperal Pariner which is required (afier

laking into account available exemptions) to be made public pursuant lo the [OIA
OL R A,
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Qur experience is that the more comfort that can be provided in terms of the

ability of the general partner to challenge disclosure the less negotiation is
required.

f
It would be beneficial to the Guardians ability to compete for placement in off-

shore funds to be able to rely on a statutory right for general partners to be
nollf ed of anv |ntended release of fund mformatlon is-pessrble—that—th#d

However-ilf it was considered that notice should be legislated, then we

consider that the formulation recommended [*nolice would be required to third parlies
where lhere is good reason for vilhholding Information, but the agency considers this lo be outweighed by

public interest faclors.”] is appropriate.
:Q58 How long de you think the notice fo third parties should be?

A five-ten day working period would seem reasonable.
Q59Do you agree there should be provision in the legislation lo allow for partial

transfers?

Yes.

Q60 Do you agree there is no need for further statulory provision about transfer to
Mlmslers?

No spec,lf ic comment at this time.

§Q61 Do you have any other comment about the transfer-of requests to ministers?

No spemf ic commenl at this time.

Q62 Do you think. lhat whether informalion is released in elecironic form should continue -

to depend on the preference of the requester?

Yes. [Discuss, Paul G]

2063 Do you think the Acts should make specific provision for metadata, information [n
: backup syslems and information Inaccessible without speCIallst experuse?

lt may be better that this Is addressed by amendmg sectson 18(f) (that the
information requested cannof be made available withoul substantial coflation or research).

/Q64 Should hard copy costs ever ba ‘tecoverable if requesters select hard copy over
electronic supply of the information?

No specific comment at this time.

Q65 Do you think that the official information legislation needs to make any further -
provision for agencies to place conditions on the re-use of information, or are lhaf
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i currenl provisions sufficient?

We thlnk that practtcally it would be difficult and expenswe to enforce any
condition on use of released material by the recipient. Expressly providing for
the ability to impose conditions in the Act would do littie to alter this unless :
this was coupled with enforceability provisions which would seem inconsistent

with the thrust of the Act.

066 Do you agree there should be regulations taying down a clear charging framework:
for both the OIA and the LGOIMA? :

No specific comment at this time.

Q67 Do you have any comment as to what the framework should be and who should be ~
! responsible for recommending it? :

No specific comment at this time.

QGB Do you agree that the charging regime.should also apply to political party requests
i forofficial information?

No specific comment at this time.

11. Complaints and Remedies

:Q69 Do you agree that bath the OlA and LGOIMA should set out the-full procedures =
followed by the Ombudsmen in reviewing complainis?

Yes.

Q70 Do you think the Acts provide sufficiently at present for failure by agencies to
i respond appropriately to urgant requests?

Yes.

Q71 Do you agree with the existing situation where a person affected by the release of
their information under the OlA or the LGOIMA cannot complain to the Ombudsman?

Yes. ltis preferable tha;t third parties be notified if release and given the

opportunity to challenge thal release i.e. demonstrate their case for
withholding prior to the release of that information. As discussed above we
Aédﬁenaily—sheu#d—ﬂwd-pames

think that thls reqmrement would enhance

; our abllrty to
discharge our statutory investment obligations. {

However, Wwe do not think that an addilional avenue for complaint would

make a significant difference. There is little point in seeking retribution once
information has been made available. [Provide comfort22Discuss]

;Q72 Do you agree there should be grounds to complain lo the Ombudsmen if sufficient
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notice of release is not given lo third parties when their Interests are at stake? -

include ability to-complain]lf notice requirement are introduced then it makes
sense to introduce complaint mechanisms.

'Q73 Do you agree Ihat a fransfer complaint ground should be added to the QIA and the
LGOIMA?.
No specific comment at this time.

Q74 Do you 1think there should be any changes lo lhe processes the Ombudsmen’s,

_follows in _In_\rés_l__igati_ng complaints?

No specific comment at this time.

§Q75 Do you agree that the Ombudsmen should be given a final power of decision when )

determining an official information request?

Yes provided that decisions of the Ombudsman remain subject to judicial
review where the Ombudsman makes a procedural error, including in

gircumstances where "the Ombudsman is plainly and demonstrably wrong"
{(Wyatt Co (N7) Ltd v Queenstown-Lakes District Councif {1991)).

This approach ensures that the decision making process is not drawn out and
provides cerainty in circumstances where contracts require the Guardians

not to disclose information except where required by law.

This approach also contains costs associated with OlA requests and is an
effective forum for lay pergsons to participate which is critical aimed at

enabling lay persons to have access to information.

Q76 Do you agree that the vefo powsr exercisable by Order in Council through the :
. Cabinet in the OIA should be removed?
-Yes. To preserve the

separation of powers, the Executive should not be left to determine the extent
of its own disclosure of official information.

Q77 Do you agree that the veto power exercisable by a local authority in the LGOI

should be removed?

No specific comment at this time.
Q78 If you believe the veto power should be retained for the OIA and LGOIMA, do you
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have any comment or suggestions about its operation?
No specific comment at this time.

'Q79 Do you agree thal judicial review is an appropriale safeguard in relation to the
- Ombudsmen’s recommendations and there fs no need to introduce a statutory right
of appeal to the Courl? R

Yes, having a

[Pissuss-Russell McVieagh-probably yes leave at the-O-level
stalutory right of appeal will increase uncertainty (as it is more difficult to
determine the point at which disclosure is required by law) and compliance

costs. }

Q80 Do you agree that ihe public duty to comply with an Ombudsman’s decision should,
be enforceable by the Solicilor -General? !

Yes.

Q81 D_o you agree that the complaints process for Part 3 and 4 official Information should
| be aligned with the complaints process under Part 2?

No specific comment at this time.

1Q82 Do you agree that, rather than financial or penal sanctions, the Ombudsmen should
have express statutory power to publicly draw altention to the conduct of an agency?g

fYes)

{83 Should there be. any further enforcement powers, such as exist in the United
" Kingdom?

fNoj

Proactive Disclosure

Famas

iQ84 Do you agree that the OIA should require each agency to publish on its website the
information currently specified in section 20 of the OlA? i ;

,_.---{ Formané&: i’ont. il pt 7

Information required to be provided by an agency should be considered upon the
establishment of the agency and specified in its establishing legislation, as it

is for the Guardians.
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Each agency differs in terms of its size and nature and a one size fits all

disclosure requirement is neither needed nor likely to add anything of use to
those seeking specific information held by an agency.

K e e e e mmmmmmmmmmmmemememee—e e —————— -

‘a85D0 you think there should be any further mandatory categories of information

Subjéd toa pioactive disclosure requirement in the OIA or LGOIMA?

.............................................................................................

legislation governing the entity. For instance the publishing of an annual report
{including reference to investment managers used} and statement of intent as per the

Oversight and other functions

'Q86 Do you agree that the OIA and LGOIMA should require agencies to take all
reasonably practicable steps to proactively release official information?

reduce time spent on reactively communicating through Official Information Act
requests will proactively release relevant information without being ‘required’ to.

‘Q87 Should such a requirement apply to all-central and local agencies covered by the Ol
legislation? R

We think there is a dislinclion between crown entities which are largely commercial in

operation and public decision or policy making bodies. Such mandatory disclosure
may be more relevant to the latter.

‘Q88 What conlingent provision should “the legislation make In case lhe “reasonably
practicable steps® provision proves-inédequa_le? For éxample. should there be ar
©" “statutory review or regulation méking powers relating to proactive release of
*Information? : ;

No specific comment at this time.
fQBQ Do you 1hink agencies should be required to have explicit publication schemes for

Yes.
1091 Do you agree that section 48 of the OIA and section 41 of the LGOIMA which
. protect agenbies from court proceedings should not apply to hroactive release?

that release (and this would extend to those using the information). If the release is
voluntary then the agency should not have protection from court proceedings.

op-48-aivo 0 haordernpre
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We note that for agencies such as the Guardians who are engaging in off-shore =

investments on a regular basis in accordance with agreements that are subject to

foreign laws, any bar on proceedings in the Act will nol necessarily effectively protect
the Guardians from suit because a New Zealand statute cannot directly speak to the
Courts of another jurisdiction. That is_a New Zealand stalute cannot direct a foreign

court to excuse a breach of that country's own laws. Whilst defences under private

international law may be available in certain ¢ases, this highlights the need for the
commercial prejudice and subject to confidence grounds to be adequately robust and
flexible enough to protect agencies like the Guardians where they are unable to
negofiate contractual positions that cover the risk of disclosure under the Act.

—{ Formatted: Fm:ﬂ: 11 pt )

1Q92 Do you agree that the OIA and the LGOIMA should expressly.include a function of
providing advice and gmdance to agencies and requesters?

Yes#NZ—LneJaan-aﬁemtrt provided that this is streamlined and provided
efficiently i.e. online.

093 Do you agree that the OlA and the LGOIMA should include a function of promollngr

awareness and understanding and encouraging education and training?

YesifNZlnc-can-affordit. This is central to the effective operation of the Act
and the fulfilment of its purpose.

Q94 Do you agree that an oversight agency should be required to monitor the operation
of the OJA and LGOIMA, collect statistics on use, and reporl findings to Parliamenti

annually?

¥e&if—N‘_lms4;anéﬁeFd-uug. The replication of agencies and regdrting

and the compliance costs that come with such structures should be
avoided unless there is a compelling reason for their implementation.
The cperation of the Act should be able to be adequately monitored via
the sample seen by the Ombudsman each year.

i095 Do you agree that agencies should be required to submit stalistics relating to official

information requests to lhe oversight body so as to facllitale this monitoring function?

| Yes{couldiust do-an-OlA requestforthisthe)See above at 94.

'Q96 Do you agree that an explicit audit funclion does not need to be included in the OIA
orthe LGOIMA? = '

| ¥es.See above at 94,
§Q97 Do you agree thatl the OlA and ‘the LGOIMA shauld expressly enacl an oversight

function which includes monitoring the operation of the ‘Acls, a policy funclion, a
“review function, and a promohon function?

| ¥es—rf—N=_anereanaﬁ9rd-ﬂ-See above at 94,

QBB Do you agree that the Ombudsmen should conlinue to receive and |nvesl|gale
complalms under lhe OIA and the LGOIMA? :

Yes.
Q99 Do you agree that the Ombudsmen should be responsible for the provision of
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¢ guidance and advice?
Yes.

Q100 What agency should be responsible for promoling awareness and understanding’

! of the OIA and LGOIMA and arranging for programmes of edugélion_and_ training f_or;

agencies subject to the Acts? ' o

‘Q101 What agency should be responsible for adminisirative oversight of the OIA and the,
' - LGOIMA? What should be included in the oversight functions?

No specific comment at this time.
Q102 Do you think an Information Commissioner Office should be eslablished In New

. Zealand? If so, what should its funciions be?

No-speeific-somment-at this-time.—No, See above at 94, If anything the
Ombudsman should be provided with more resource. ~unnecessary
eost

Q103 If youl think an Information Commissioner Office should be established, should it
© be standalone or be part of another agency? :

Ne-specific-comment-at-this- time.See above at 102.

Local Government Official Information and Meetings Act 1987

Q104 Do you agree that the LGCIMA should be aligned with OlAin terms of who can
! make requests and the purpose of the legislation? '

No specific comment at this time.

' R c : ) ,,[ Formatted: Font: 11 pt
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Q106 Do you agree thal the official informalion legislation should be redrafled and re-
- enacted. P
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No specific comment at this time.
‘Q107 Do you agree that the OiA and the LGOIMA should remain as separale Acls?

No specific comment at this time. :
/Q108 Do you have any comment on {he Interaction between the PRA and the O -

legislation? Are any statulory amendments required in your view?

huge.—-No. We see the Acts as being complementary. The PRA defines the scope of
information that must be held by agencies in accordance with normal, prudent

business practice and the OIA provides for public access to informaticn held by an

agency.
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Leigh Alderson

From: Darryl Hong [darryl.hong@russellmecveagh.com]
Sent: Friday, December 17, 2010 4:50 PM

To: Sarah Qwen; Cristina Billett; Paul Gargan

Cc: Graeme Quigley

Subject: Legislation, regulations etc. {(November 2010)

Hi Sarah, Cristina and Paul,

As you know, each month we review any introduced or pending New Zealand legislation/regulations which we consider
are, or may become, relevant to the Guardians' activities.

As in previous months we set out below a list of introduced or pending legislation/regulations for November. We also set
out comments on some of those items.

1. Employment issues: Both the Employment Relations Act and Holidays Act have recently been amended. There are
some minor amendments which may be relevant to the Guardians (for example, the ability to cash out annual leave from
1 April 2011). However, there are no significant amendments which would impact upon the Guardians. We have
summarised the changes in an employment update that went out last week that was circulated to Janet Gallagher last
w~eek. Do let us know if you require any further information?

2. OIA Law Commission Report: We are currently liaising with you as to a submission on this matier.

Please also let us know if you would like specific details on any of the above matters, or if you have any queries about the
below legislation/regulation list.

Thanks

Darryl

Bills Introduced
Alcohol Reform Bill
Aquaculture Legislation Amendment Bill {No 3)
Biosecurity Law Reform Bill
Building Amendment Bill (No 3)
Criminal Procedure {Reform and Modernisation} Bill
Social Security Amendment Bill (No 3)
~lga Wai o Maniapoto (Waipa River) Bill
Macori Purposes Bill
Register of Pecuniary Interests of Judges Bill
Social Assistance (Living Alone Payments) Amendment Bill
Environmental Protection Authority Bill
Electoral (Administration} Amendment Bill (No 2)
Regulatory Reform {Repeals} Bill
Road User Charges Bill
Taxation (Tax Administration and Remedial Matters) Bill
Telecommunications (TSO, Broadband and Other Matters) Amendment Bill
Weathertight Homes Resolution Services (Financial Assistance Package) Amendment Bill
Westpac New Zealand Bill

First Reading nhot agreed to
Animal Weifare (Treatment of Animals) Amendment Bill

Bills to Select Committee

Alcohol Reform Bill

Aquaculture Legislation Amendment Bill (No 3)
Méori Purposes Bill

201583




Criminal Procedure (Reform and Modernisation) Bill

Commerce Commission {International Co-operation, and Fees) Bill (293-2)
Electoral (Finance Reform and Advance Voting) Amendment Bil! (146-2)
Electoral Referendum Bill (128-2)

Electoral (Administration) Amendment Bill (No 2)

Environmental Protection Authority Bil

Parliamentary Service Amendment Bill (186-2)

State Sector Management Bill (193-2)

Taxation (International Investment and Remedial Matters) Bill

Bills Reported Back

Airports (Cost Recovery for Processing of International Travellers) Bill (199-2)
New Zealand Productivity Commission Bill (179-2)

Taxation (GST and Remedial Matters) Bill (182-2)

Subordinate Legislation (Confirmation and Validation) Bill (No 2)
Copyright (Infringing File Sharing) Amendment Bill 119-2
Education Amendment Bill (No.2)

Employment Relations Amendment Bill (No 2) 196-2

Holidays Amendment Bill 195-2

Local Government Act 2002 Amendment Bill 142-2

Military Manoeuvres Act Repeal Bill 173-2

Search and Surveillance Bill (45-2) 169-2

Legislation Bill

Select Committee Reports Delayed

Alcohol Reform Bill: report back date now 18 February

Consumer Guarantees Amendment Bill: now 28 February 2010

Fair Trading (Soliciting on Behalf of Charities) Amendment Bill: now 28 February 2011

Southland District Council (Stewart Island/Rakiura Visitor Levy) Empowering Bill: now 31 March 2011

Bills Passed Second Reading

Courts and Criminal Matters Bill

Education Amendment Bill (No 2)

Education (Freedom of Association) Amendment Bill
Employment Relations (Secret Ballot for Strikes) Amendment Bill
Taxation (GST and Remedial Matters) Bill

New Zealand Productivity Commission Bill

Bills Awaiting Third Reading

Electoral (Disqualification of Sentenced Prisoners) Amendment Bill
Rugby World Cup 2011 (Empowering) Bill

Employment Relations (Rest Breaks and Meal Breaks) Amendment Bill

Bills Passed Third Reading

Employment Relations Amendment Bill (No 2)

Holidays Amendment Bill

Subordinate Legislation (Confirmation and Validation) Bill (No 2)
Local Government Act 2002 Amendment Bill

Acts Assented, 29" October

Employment Relations (Film Production Work) Amendment Act 2010, No 120
Summary Proceedings Amendment Act (No 2) 2010, No 121
Governor-General Act 2010, No 122

Rugby World Cup 2011 (Empowering) Act 2010, No 123

Supplementary Order Papers
SOP173 Governor-General Bill




SOP174 Electoral (Disqualification of Sentenced Prisoners) Amendment Bill
SOP175 Local Government Act 2002 Amendment Bill

SOP176 Education Amendment Bill {No 2)

SOP177 Education Amendment Bill (No 2)

SOP178 Child and Family Protection Bill

SOP178 Child and Family Protection Bill

SOP180 Local Government Act 2002 Amendment Bill

SOP181 Local Government Act 2002 Amendment Bill

SOP182 Local Government Act 2002 Amendment Bill

Regulations
20107390 New Zealand Public Health and Disability Amendment Act 2010 Commencement Order 2010

20101391 Commodity Levies (Eggs} Order 2010
2010/392 Court of Appeal (Civil) Amendment Rules 2010
2010/393 Court of Appeal (List Election Petitions) Amendment Rules 2010
2010/394 High Court Amendment Rules (No 2) 2010
20107395 District Courts (Limitation Act 2010) Amendment Rules 2010
2010/396 Customs Export Prohibition (Livestock for Slaughter} Order 2010
2010/397 Financial Service Providers (Dispute Resolution—Reserve Scheme Fees) Rules 2010
2010/398 Securities Act {APN Media (NZ) Limited) Exemption Notice 2010
2010/399 Fisheries (Maunganui Bay Temporary Closure) Notice 2010
2010/400 Gas Governance (Insolvent Retailers) Regulations 2010
2010/401 Fisheries (Basking Shark—High Seas Protection) Regulations 2010
2010/402 Fisheries (Challenger Area Amateur Fishing) Amendment Regulations 2010
2010/403 Fisheries (Challenger Area Commercial Fishing) Amendment Regulations 2010
2010/404 Fisheries (Infringement Offences) Amendment Regulations (No 2) 2010
2010/405 Fisheries (Registers) Amendment Regulations 2010
2010/406 Fisheries (Reporting) Amendment Regulations (No 2) 2010
2010/407 Fisheries (Satellite Vessel Monitoring) Amendment Regulations 2010
2010/408 Fisheries (Schedule 6) Order 2010
2010/409 Fisheries (Transfer of Functions, Duties, and Powers to The New Zealand Seafood Industry Council Limited)
Amendment Order 2010
2010/410 Immigration Act 2009 Commencement Order (No 2) 2010
2010/411 Wildlife (Basking Shark) Order 2010
2010/412 Canterbury Earthquake (Rating Valuations Act) Order 2010
2010/413 Local Government (Infringement Fees for Offences: Auckland Regional Council Navigation and Safety Bylaws)
Regulations 2002 Revocation Order 2010
2010/414 Local Government (Infringement Fees for Offences: Bay of Plenty Regional Navigation Safety Bylaw 2010)
Regulations 2010
2010/415 Local Government (Infringement Fees for Offences: Central Otago District Council Lake Dunstan Navigation
Safety Bylaws 2006) Regulations 2010
'010/416 Local Government (Infringement Fees for Offences—Lake Taupo Navigation Safety Bylaw) Regulations 2010
* 2010/417 Local Government (Infringement Fees for Offences: Manawatu River and Tributaries Navigation and Safety
Bylaw 2010) Regulations 2010 -
20110/418 [ncome Tax (Minimurm Family Tax Credit) Order 2010
2010/419 Takeovers Code (Delegal’'s Wine Estate Limited) Exemption Notice 2010
2010/420 Fisheries (Kaikoura—Wakatu Quay Temporary Closure) Notice 2010
2010/421 Health Practitioners (Quality Assurance Activity—Bridgewater Surgical Services Limited) Notice 2010
2010/422 Tariff (New Zealand—Hong Kong, China Closer Economic Partnership Agreement) Amendment Act 2010
Commencement Crder 2010
2010/423 Financial Service Providers (Exemptions) Regulations 2010
2010/424 Accident Compensation {Apportioning Entitlements for Hearing Loss} Regulations 2010
2010/425 Accident Insurance (Occupational Hearing Assessment Procedures) Amendment Regulations 2010
2010/426 United Nations Sanctions (Iran) Amendment Regulations 2010
2010/427 Canterbury Earthquake (Road User Charges Act) Order 2010
2010/428 Education {Disestablishment of Teiford Rural Polytechnic and Incorporation in Lincoln University) Order 2010
2010/429 Immigration (Visa, Entry Permission, and Related Matters) Amendment Regulations (No 2} 2010
2010/430 Customs and Excise (Rules of Origin for New Zealand—Hong Kong, China Closer Economic Partnership
Agreement Goods} Amendment Regulations 2010
2010/431 Building (Exempt Building Work) Order 2010
2010/432 Dog Control (Certifying Organisations for Disability Assist Dogs) Order 2010
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2010/433 Taxation (Use of Money Interest Rates) Amendment Regulations 2010

2010/434 Deposit Takers (In Receivership or Liquidation} Exemption Amendment Notice 2010
2010/435 Deposit Takers (Funding Conduits) Exemption Amendment Notice (No 3) 2010

2010/436 Deposit Takers {Moratorium) Exernption Amendment Notice (No 2) 2010

2010/437 Deposit Takers (Payment Facility Providers) Exemption Amendment Notice 2010

2010/438 Deposit Takers (Craigs Investment Partners Cash Management Trust Limited) Exemption Amendment Notice
2010

2010/439 Deposit Takers (Charitable and Religious Organisations) Exemption Amendment Notice 2010
2010/440 Deposit Takers (Client Reserve Limited) Exemption Notice 2010

2010/441 Deposit Takers (Forsyth Barr Cash Management Limited) Exemption Notice 2010

2010/442 Deposit Takers (Fisher & Paykel Finance Limited) Exemption Notice 2010

2010/443 Deposit Takers (Public Trust) Exemption Notice (No 2) 2010

2010/444 Deposit Takers {UDC Finance Limited) Exemption Notice 2010

Russell McVeagh
OFFICIAL LAW FIRM OF RUGBY WORLD CUP 2011

This email contains confidential information and may be legally privileged. If you have received it in error, you may not read, use, copy or disclose
this email or its attachments. In that case, please let us know immediately by reply email and then delete this email from your system. While we use
standard virus checking software, we accept no responsibility for viruses or anything similar in this email or any allachment after it leaves our information
systems. If you are interested in establishing more secure communication between us, please contact our systems administrator by email at
mail.admin@russellmeveagh.com (

Please think of the environment before printing this email.




Leigh Alderson

From:
Sent:
To:
Subject:

Hi Sarah,

Tim Mitchell

Friday, December 17, 2010 4:46 PM
Paul W. Gregory; Sarah Owen

RE: OIA Submission

Looking good so far. Good work!

Cheers,

Tim

From: Paul W. Gregory

Sent: Friday, 17 December 2010 10:43 a.m.
To: Sarah Owen; Tim Mitchell
Subject: RE: OIA Submission

Thanks Sarah. Wow, real Xmas fare...!

| have made some mark ups on this

From: Sarah Owen

Sent: Thursday, 16 December 2010 9:58 p.m.
To: Tim Mitchell; Paut W. Gregory
Subject: FW; OIA Submission

Hi (Note this is a COPY not a Reference)

Russell McVeagh were going to send a draft through gratis but unfortunately this did not arrive. | have put together first

draft of this submission. | think in general terms this is more about getting the Law Commission to focus on

commercial’ entities particularly where they are ‘competing’ with offshore businesses who do not have the same

obligations. Hopefully this will prompt them to do more research in the key areas of commercial sensitivity.

I have to provide this by Christmas.

Please let me know thoughts on this first draft.

Kind regards
Sarah

From: Sarah Owen

Sent: Thursday, 16 December 2010 9:54 p.m.

To: Adele Wilson

Cc: 'Henry Clayton'; Tim Clarke

Subject: OIA Submission

Hi Adele

\4927%




A little later in the day than anticipated and very rough in parts. Please let me know when you have had time to digest
and are free to discuss.

Kind regards
Sarah




Law Commission’s The Public’s Right to Know

+The Guardians and the New Zealand Superannuation Fund
1. The Guardians and the New Zealand Superannuation Fund

1.1 This submission is made by Guardians of New Zealand Superannuation

{Guardians). The Guardians is an autonomous crown entity that was -

established in 2002 to manage and administer the New Zealand

Superannualion Fund (the Fund). The Fund is nol a legal entity but a pool of

Crown assefs. Fund size as at 31 October 2010 is NZD17.66 billion
2. Commercial nature of our business

21 The Guardians is under a statutory duty to invest the investment funds under
their management on a prudent, commercial basis and to manage and
administer those funds in a manner consistent with:

= Best-practice portfolio management.

«  Maximising return without undue risk.

e Avoiding prejudice to New Zealand’s reputation as a responsible member
of the world community.

2.2  The Guardians undertake a range of investment activities that it believes will
add value over and above the refurns generated by passive investments in the
asset classes contained within the reference portfolio. This includes three

| broad areas of added-valuevalue-adding activity.

| 2.3 FirstlyThe first category of value-adding activity is; capturing active returns
through invesling in private markets and/or selecting and investing through
active managers. For instance investment strategies in:

e Infrastructure { e.g. purchase with Infratil of Shell downstream assets} .
Timber (eg. Ownership of Kaingaroa Forest in partnership with Harvard
Endowment Fund)

e Private Equity and Property {investment in multiple private equity and
private equity real estate partnerships and other collective investment
vehicles)

« Rural land

*» New Zealand direct

| 2.4 The second is Secondly; strategic tilting or 'swimming against the tide’. The
third category is Thirdly; portfolio completion {(closely managing fees and
costs).

2.5 Like any other investment business, we have commercial relationships with
investment managers, private equity funds, counterparties and suppliers,
These relationships whish includes terms that are commercially sensitive for

the third party andfor for us. In addition, from time to time we hold market; -
sensitive information (i.e. inside information) and have procedures in place to -

manage the risk under insider trading laws.

2.6 More information about how we invest the Fund can be found in our annual

Fleld Code Changed




3.

31

3-13.2The Annual Report section we have referred to above describes the board

4.1

4.2

4.3

The Guardians’ Approach to Transparency

We have included in our Annual Report (pages 34/35) a description of our
approach to transparency which is, in essence, to be open about what we do

unless there are_good reasons to withhold information. The primary reason for
withholding information is commercial sensitivity, as explained at 2.5

-

Formatted: Indent: Left: 0.45", No bullets or
numbering :

range of This-ineludas-a-description-of-the material we proactively release as

well as our performance in transparency surveys by third parties. The San
Fransisco-based Sovereign Wealth Fund Institute publishes the Linaburg-
Maudell Transparency Index and the Guardians has rated 10/10 since
inception of the index. We also include reference to the survey published by
the Washington-based Camnegie Endowment for Werld Peace where the
Guardians were rated a clear first among the 26 sovereign wealth funds which
were signatories to the Santiago Principles.

The Guardians’ History of Official Information Act Requests

As a relatively young organisation we have had limited experience with the
application of the Act. The-mestRequesters have tended to focus has-besn
on our decisions in relation to responsible investment issues such as
investment in companies involved in the nuclear weapons industries. We have '

also received a number of requests relating to our approach to investments in © ; S

New Zealand. S

goneto-the- Ombudsman-etefWe do_nol propose to provide exhaustive detail +{ Formatted: Font: 11 pt "7 ]
of our experiences with the application of the Act. However in summary we ’
have received approximately 30 requests. We have met the required 20

working-day disclosure deadline on_all occasions. Qur decisions to withhold
have been referred to the Ombudsman on several occasions and queried by

the Ombudsman on two occasions. in keeping with what we have said about
being a relalively young organisation, the appeals to the Ombudsman were for

older requests and, as we have become more familiar with the process, our

response times have sharply declined. We believe we have a construclive

relationship with the Ombudsman., { Formatted: Font: (Default) Arial, 11 pf, N, _]
Ttalic

QueriesThe-area where we have had liftle-least experience to date but which
we consider will be the most difficult for us, is where we are asked for
informalion relating to specific investments or proposed investments,
investment managers or the investment activities and terms such as fees of -
those managers

We think that such requests are likely to increase as the Fund grows in size
and becomes better known through its activities in New Zealand and offshore.
Anecdotally (through conversations with peer funds and general searches), we
ihink-understand that freedom of information legislation is—can be used by
people whe—are-more interested in gaining insights for commercial reasons
then-than lo scrutinize the machinery of government.
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5. Response fo the Law Commission’s lssues Paper

51 We have set out the questions in the Issues in the aitached appendix and
outline our thoughts in respect of those questions where we consider we can
provide most perspective.

6. Questions and Contacts

6.1 Please contact us should you require any elaboration on any of the responses
of comments made in our letter to you.

Yours faithfully

[Adrian/Tim{Sarah?)
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ISSUES PAPER - QUESTIONS

2. Scope of the Acts
‘Q1 Do you agree thal the Schedules to each Act (OIA and the LGOIMA) should list

avery agency that lhey cover?

No specific comment at this time.

‘Q2 Do you agree that the schedules to the OIA and LGOIMA should be examined to
eliminate anomalies and ensure that all relevant bodies are included?

No specific comment at this time.

Q3 Do you agree that SOEs and other crown entity companies should remain within the
: scope of the QIA?

No specific comment at this time.

Q4 Do you agree that councll controlled organisations should remain within the scope of
the LGOIMA?

No specific comment at this time.

‘Q5 Do you agree that the Parliamentary Counsel Office should be brought within the
. scope of the QIA? '

No specific comment at this time.

Q6 :Do you agree that the OlA should specify what information relaling lo the operation
i ofthe Courts is covered by the Act?

No specific comment at this time.

QT Should any further categories of information be expressly excluded from the OlA and:
' the LGOIMA?

Please note our comments under the heading “Protecting Commercial Interests”
reference Chapter 5.
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3. Decision-making

‘8 Do you agree that Ihe OJA and the LGOIMA should continue to be based on a case-
by-case model? - - - '

Yes. We consider that an appreach such as exemptions by categories of
document is clumsy, likely to continually need to be updated and does not
address the key point which is the substance of the information.

'Q9 Do you agree that more clarity and more certainty about the official infor_m'ation‘

7 withholding grounds can be gained threugh enhanced guidance rather than througi\
prescriptive rules, redrafting the grounds or prescribing what information should be
released in regulations? )

Yes. We think that any concerns with consistency of approach would be better
addressed through a focus on education, guidelings and the publishing of case

notes_{which of course would necessarily have certain details omitted, but the
general process of which would have instructive valug).

‘@10 Do_you agree there should be a compilation, analysis of, and commentary on, the
*  case notes of the Ombudsmen? '

Yes. See above

‘Q11 Do you agree there should be greater access to, and reliance on, the casenoles as v

precedenis?

Yes. See above. However, [To discuss RmcV — what if the Ombudsman has
got it wrong — whal grounds for change?]

12 Do you agree there should be a reformulation of the guidelines with greater use of
case examples? - :

Yes

Q13 Do you agree there should be a dédicate_d and accessible official information

L website?

Yes, As a — rough — example of this, see the use of the Government data
website for centralisation of CEQ credit card expenditure as per the recent State

Services Commission ruling.

4. Protecting good government

Q14 Do you agree that the "good government® withholding grounds should be redrafted? -
We have no comment on section 9(2)(f){Constitutional Conventions).

We consider that a siluation where advice is given orally, or simply not given at
all and the associated risks to the public record are real.  In our view, while the
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use of the ground in 2(g)(free and frank/protection) is likely to arise infrequently,
itis an important protection, For ease of reference we record the seclion 2(g):

o g ma:ntam the effeclive conduct of public affairs lhrough—
(7} the free and frank expression of oplnions by or between or Lo Ministers of the Grown

or members of an organisalion or officers and employees of any depariment or
organisalion in the course of thelr duly; or

® (i) the protection of such Minislers, members of organisalions, officers, and employees

from improper pressure of harassmenl; or
We do not understand the foliowing statement by the Law Commission:

“However, given that all these bodies have refationships with Ministers we are
currently not included to make a change, but ...

Our understanding of this provision is that the expression of opinions may be
between membersfemployees of an organization and need not be with the
Minister [Discuss Russell McVeagh.

We consider that the questions that the Ombudsman poses to assist in the
application of this ground are helpful®>. However, the commentary by the
Ombudsman suggests that the hurdle for reliance on this ground, especially
when coupled with the public interest test is too high. [Flesh out)

Q15 What are your views on the proposed reformulated provisions relating to the "good -
i government” grounds? :

We agree that the grounds should cover both 'opinions’ and 'the provision of :
advice'. We are not clear why the proposed (v) is limited to Ministers.[Discuss lin ~
light of point above- Russell McVeagh ]

5. Protecting commercial interests

;16 Do you think the commercial withholding ground should continue to be confined to=
situations where the purpose is to make a prol' t?

For ease of reference we record the section:

(b} protect information where he making available of (he Information—
] (i) would disclose a lrada secret; of

o (ii) would be likely unreasonably lo preludico the commerclal position of Ihe person who
suppliad or who Is the subjecl of the infermation; or

We think that the approach taken by the Ombudsman is mare restrictive than
what is contemplated by the wording of the Act itself. In particular, a person who
is in a “commerctal position” may or may not be in the business of making a
profit. In addition, in theory a person could be in a commercial position but
choose not to utilise that commercial position. However, such a person would
wish to preserve that position to ensure it was available for use in the future._[an

example of this would be good here — perhaps link to those set out at Q18.]

! Law Commission’s Issues paper, Paragraph 4,39,
2 Ibid Paragraph 4.29
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£Q17 If you favour a breader interpretation, should there be a statutory amendment to
; clarify when the commercial withholding ground applies?
We note that the Issues Paper does not focus on the word °unreasonably” and

the meaning of that. Is it necessary to have such a high threshold in the test —
particularly where there is the overriding public interest assessment?

Q18 Do you think the trade secrets and confidentiality withholding ‘grounds should be
. amended for clarification? '

We note that the Issues Paper does not focus on the word “unreasonably” and
the meaning of that. Is it necessary to have such a high threshold in the test -
particutarly where there is the overriding public interest assessment?

As you will anticipate from the nature of our activities, one of the key grounds for
withholding information that we are likely to seek reliance on is the confidentiality
obligations as set out below:

{ba} prolecl informalion which is subject to an obligalion of confidence or which any person has been
or could be compelled to provida under the authorily of any enactment, where lhe making available of the

informalion—

(1) would be likely 1o prejudice the supply of similar informalion, or information from the same source, and il
Is In Ihe public Interesl that such information should conlinue to be supplied; or

(i) would be likely olhevwise 1o damage the public inleresl; or

Obligations of confidentiality are expressly provided for in many types of third

party engagements and ies-with-whom-we-engage-and in a number of

transactions. For instance:

+ Investment management agreements.

» Limited partnership agreements in the context of private equity or real
estate funds.

¢ Negotiations and due diligence in the context of potential acquisitions of
businesses or shares.

« The provision of information by managers in the context of our
assessment of them including such information as the particularities of
investment strategies.

+ |SDAs and related documentation with counterparties.

» Custody and collateral management.

Supply contracls such as advisers, IT services, proxy voting services,
leases for office space etc.

ltis critical to the discharge of our investment obligations that the pool of
potential investment and related third parties continue to be willing to deal with
us without fear of disclosure of information that they regard as proprietary and
commercially sensitive.

In order to maximise returns to the funds we invest, we seek out firms and
opportunities that meet our conviction hurdles and our investment needs. We
may be one of a number of investars that seek access to these third parties.
While we may invest invest-considerable sums of money by New Zealand
standards, the amount we trust to any one firm can often be a small fraction of
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the total. That amount, too, is often but a small fraction of the total sums
invested, or advised upon, by the firm.

We have not undertaken comprehensive legal research on the approach of
various jurisdictions to freedom of information legislation and its application in
the context of sovereign wealth funds. However, we have identified some
sovereign wealth funds that we have identified as 'peer funds’ and set out below

their approach 1o this issue.

Peer Fund

Position under Freedom of Information Laws

Future Fund

Excluded under schedule 2 of the Freedom of Information
Act for Future Fund Board documents in respect of
acquiring, realising or managing investment of the Fulure
Fund Board. [Russell McVeagh to reference)

Canadian Pension Plan
Investment Board

The head of the Canada Pension Plan Investment Board
shall refuse to disclose a record requested under this Act
lhat contains advice or infermation relating to investment that
the Board has oblained in conlidence from a third parly if the
Board has consislently trealed lhe advice or informalion as
confidential.

OMERS Cntario Municipal
Employees Retirement System

OMERS was subject to the Ontario Freedom of Information
and Proteclion of Privacy Act from 1987 until July 1, 2010. It
is no longer subjecl 1o the Act as a result of an amendment
to the regulalions thal took effect on July 1.

OTPP Onlario Teachers
Pension Plan

[Ontario Freedom of Information and Proteclion of Privacy
Acl does nof apply] Check

CALPERS

California Public Records Acl Check

QIC Queensland Investment
Corporation

Invesiment activilies excluded- check i ___:___;_-

Q19 Do you agree lhat the official-information legislation should continue to apply to,

information in which intellectual property is held by a third parly?

No specific comment at this time.

:Q20 Do you have any comment on the application of the OIA to research work,
particularly that commissioned by third parties? '

No specific comment at this time.

Q21 Do 'you think the public interest faclors relevant to disclosure of commercial
information should be included in guidelines or in the legislation?

We consider that relevant to the public interest factors is the purpose and the
activities of the organisation.
vacuum without taking into account the reason Parliament established the

organisation at the heart of the request and the activities associated with that

purpose.

* Access lo Information Act 2006, c. 9, 5. 148,
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We agree that these factors are better left to guidelines, case notes and
discussion.

Q22 Do yous experience any oiher problems with the commercial withholding grounds?

To date we have had few requests where we have had to consider the
application of these grounds, particular in the context of specific investments or
investment managers. We think that such requests are likely to increase as the
Fund grows in size and becomes better known through its aclivities in New
Zealand and offshore. Anecdotally (through conversations with peer funds and
general searches), we think-understand that freedom of information legislation is
can be used by people who are more interested in gaining insights for
commercial reasons thaan to scrutinize the machinery of government. Should
that occur and we are unable to withhold this information, we consider this will
severely curtail our access to investment opportunities. However, this is yet to
be tested.

[Consider improper gain or advantage seclion 9(2)(k).]

6. Protecting privacy

§Q2_3 Which option do you support for improving the privacy _wilhhdl_di_ng ground: - ;
-Option1 — guidance only, of;

Oplion 2_- an unreasonable dlsclosure of informalion” amendment while
érelalnlng the publlc inlerest balancmg test, or _ _
EOpnon 3—an amendmem to align with prmclple i1 of the Prwacy Act 1993i
gwhlle relammg the public interest test, or. .

§Opl|on 4~ any other solutions?

No specific comment at this time._| wonder if we can make a general comment
linking privacy to commerciality particularly in a small rarket where, say. disclosing
the identity of someone with whom Adrian has met effectively suggests a commerdial
negotiation,

§Q24 Do you think there should be amendmenls to the Acts in relation to the priyacyi
interests of:
@  deceased persons?
(o)  children?
No slpéciﬂc comfnent at this”time.

Q25 Do you have any views on publlc sector agenmes usmg lhe OIA lo galher'
: |nformat|on aboul |ndW|duals‘? ' i T : : '

No specific comment at this time.
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7. Other withholding grounds

026 Do you agree that no withholding grounds should be moved between ihe conclusive
and non-conclusive wilkiholding provisions in either the OIA or LGOIMA?

No specific comment at this time.

Q27 Do you think there should be new witbholding grounds to cover:
“(a) .~ harassment;
(b) . the protection of cultural values;

(c} anything else?

No specific comment at this time.

‘Q28 Do you agree that the “will soon be publicly available™ ground should be amended
as proposed? ;

No specific comment at this time.

;Q29 Do you agree that there should be a new non-conclusive withholding ground for,
© Information supplied in the course of an investigation?

No specific comment at this time.

Q30 Do you have any comments on, or suggeslions aboul, the “mainlenance of law”
conclusive withholding ground?

No specific comment at this time.

8. The Public Interest Test
Q31 Do you agree (hat the Acts should not include a codified fist of public interesl
factors? If you disagree, what public Interest factors do you suggest should be?
‘ included? '
No specific comment at this time.
Q32 Can you suggest any stalutory amendment which would clarify what “public interest™
. means and how it should be applied?

No specific comment at this time.
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