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Furth-er to my correspondence of 28 August 2012 regarding your Official Information Act
request, | am now in a position to provide you with a copy of all drafts, advice, and internal
communications (including emails) relating to MPI’s submission to the Law Commission’s

review of the Official Information Act (OIA).

The information relating to your request is outlined in the attached schedule and released to you
under the Official Information Act 1982. Please note that deletions have been made to some
documents under section 9 (2)(a) of the Act, to protect the privacy of natural persons.

You have the right under section 28(3) of the Official Information Act to seek an investigation
and review by the Ombudsman of our decision to withhold this information. A request must be

made in writing to:

The Ombudsman

Office of the Ombudsmen
PO Box 10 152
WELLINGTON

Yours sincerely

Dan Bolger

Deputy Director-General
Office of the Director-General

CALA_A

Growing and Protecting New Zealand

E— EERAD

Office of the Director-General

Pastoral House, 25 The Terrace, PO Box 2526
Wellington 6140, New Zealand

Telephone: 0800 00 83 33, Facsimile: +64-4-894 0300

www.mpi.govt.nz
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1. Law Commission Review of Official Information Legislation N/R

2. Email and attached Memo MAF Legal re Law Commission official 9(2)(a)
info review 9(2)(a)
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3. Email: Law Commission Review of OlA- Comments from 9(2)(a) 1

Biosecurity Policy

4. NZFSA comments on the Law Commission’s Issues Paper “The N/R
Public’s Right to Know” A review of the Official Information Act 1982

5. Email RE: Law Commision- Review of the Official Information Act 9(2)a) 1

6. Letter from Law Commission to MAF N/R
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xx December 2010

Law Commission
Wellington

LAW COMMISSION REVIEW OF OFFICIAL INFORMATION LEGISLATION /? / —
£
Attached are submissions from the Ministry of Agriculture and Forestry on the Law Commissi n@W lr \\j(\
Paper, The Public’s Right to Know. 4@ /\\\k/
b
As of 1 July 2010 the Ministry of Agriculture and Forestry and the NZ Food Safety Authorit \ea;e \\ ‘>/\’

\
amalgamated. The submissions therefore comprise 2 sets of comments from the Biesecurity NZ branch x \)
(which includes the Animal Welfare operational Directorate) and a set of commes @D the Food Saféfy‘"\w
branch. Biosecurity NZ comments are provided in a general format while Fooed Ha% provided-\\\
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Biosecurity and Animal Welfare Policy Group submission on the Law Commission
Review of the Official Information Act 1982

Context

In the Biosecurity area, responding to an OIA request in a timely manner can become difficult when
resources are pulled away at short notice to work on an urgent pest or disease incursion response, whi
can last for an extended period of time.

substantial OIA requests from people who are strongly opposed to the government’s posit

animal welfare issues. Consequently, animal welfare OIAs tend to be conducted in a h a&n
adversarial environment, which places considerable strain on the agency (and 1nd1v1duals) dealing with th
request.

General Comment
The Law Commission has done a thorough job of considering possible e OIA. @

The Biosecurity and Animal Welfare Policy Group supports the ge - oach pro 1cu1ar
we would welcome provision for increased guidance from the O Ombu €n on.l ﬁndmg
with respect to complaints it has received and opinions it hag f

We would also welcome: @

e clarification on grounds for withholding ?@ tion to-emable “ nt”

Animal welfare is a cross-cutting and often contentious area of public policy. It attracts a{ll:ré

ercial withh r{}} as currently some can be

difficult to apply, e.g. s 9(2) (b) co lon/’trade,@s\ trictive

e increased guidance on how to apply ’tgc
e

e clarification to ensure the requés‘t? i rrnatlo@@ -clearly as possible the information they
require i.e, lmprovements in Sp ecifying “due particula y"

e clarification on whe the 20 deadlme Ora 10 on provision of information commences when
an initial request i /b cqu ly refined
(13

o clarlﬁcatlo that w and regaarch” includes assessment and review of the information requested

o leaving h tm{?ﬁhe actudl pi f information to be as soon as reasonably practicable, taking
into c/t 2 pacts on the n@%k%gcratlon of the business

arge for the provision of information

114 qcrcased uldance/ /? en\t\o
\ \/

X
e making the cynpl“e%( of/a request a grounds for extending the time for a decision on releasing the
mformattp\n/( \/<

° fuﬁherguiﬂah eon contacting a requester personally when a request seems overly broad. Discussion
bj-:twe n ﬁu‘tles to refine the scope of a request is good in principle, but difficult in practice if the
/ reque teris adversarial, as is commonly the case in animal welfare. There is a risk that if formally
\ requited by the Act, such discussions could lead to requests being expanded, rather than reduced in
“scope’
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Other Suggestions/Comments

In cases where an agency has notified the requester of its intention to charge for a request, it would be
helpful for the Act to specify a deadline for the requester to respond to the agency, e.g. 20 working
days. Ifnoresponse was received, the request could be closed.

The format for the provision of information should be at the agencies discretion, not the requesters%

Such an approach would enable the agency to deal with the request as efficiently as its internal &Y Z . \/x

processes allowed and would prevent trivial complaints to the Ombudsman. Y 7 ' o~
P (C ¢y

Disclosing the purpose of the request, i.e. what the information was being sought for, w \biﬁ‘g‘&y/ P’ e

helpful to an agency and would help improve transparency. It could also help in the engnt \\V‘K:':; >

requests. o \\ v ¢

Vv
It would be difficult for a third party to effectively challenge the release of i@% when no C ;\\:\ >
mechanism exists for this in the Act. If the intention is to allow third parties t \Ctga\h;}l to the— =\
Ombudsman, the result could be negative for agencies dealing with O%‘K ﬁes? uch agergé{eg could
be placed ina ‘no win’ situation and the deliberations needed around wi ifg/releasedecisions, |
and the need for decisions to be taken at senior management lev q&/{ add signific fm\ Costs to
N

the process. @




Animal Welfare Directorate submission on the Law Commission Review of the Official Information
Act 1982

Our comments relate to the proposals in the summary of the report and specifically to issues of relevance
or concern to the Animal Welfare Directorate, as set out in our submission in February 2010. They are
arranged by chapter heading, using the paragraph references in the summary of the report.

Chapter One
No comments

Chapter Two @ //D A o
Para 8 — we support the recommendation to list all agencies subject to each of the OIA and LGO ! \ ) )

schedule to the relevant Act.

Para 9 (which agencies should be Subject to the legislation) — the discussion in Chapter 2 of the Issues \\:{\/
Paper focuses on the inclusion of agencies which are not currently (but perhaps should be) w1th1n the scop h

of the Acts, particularly the OIA. In our submission in February, however (as
the then Chairs of NAWAC and NAEAC), we drew attention to the anoma
committees within the scope of both the OIA and LGOIMA. We are co
should continue to be subject to the OIA, due to their relationship to c
reiterate our view that they should not also be subject to LGOIMA,
documents submitted in February.

support the recommendations for clearer guidance b the Ombudsh ith examples, to
assist agencies in responding to requests. The proposa Op a persuasive:s of precedent,
described in para 15, would appear to be usefu O

Chapter Four

Para 19 — while we are generally com?@ e propa@ sections 9(2)(f) and (g) of the
OIA (see para 4.46 of the Issues Paper);.the'p sed ne \E&cﬁtl} n)(iv) is somewhat unwieldy and may
make it more difficult to establis (;%gr\ or w1tly@ QI:I’I{ tion. It may be preferable to keep
the subsection simpler (broader? by removing the proposed reference to future effects, and dealing with
such issues in the consnderaf“ on.of b@/g]er/com eti abl nterests under section 9(1)).

\ \“‘\y .
Chapters Five and S]xo

No comments \%\)

Chapter chex \
Para 28 —we'have so Qconcem’\a ut'theé proposal to further narrow the scope of the ground for the

refusal Q{mﬁ) tiofi on th basm\@ht\ms or will soon be, publicly available. We acknowledge the

comment ﬁ 21 of thé Jssues Paj aper that this ground should not be used to w1thhold draft documents.

]—LS /\er the isa caie@ X?%ments which have been developed past the ‘draft’' stage and are
1ne(ﬂ'0vpubhcatmn, yet which we believe it would be inappropriate to release publicly before they are

finali > Examp ?\ Qslf/“ 7y

- cod s\ \ lfar%(and NAWAC’s accompanying reports) at the final peer review and editing stages.
”J}hel n a high level of public (and sometimes commercial) interest in these documents, such
attheir carly release may unfairly advantage (or disadvantage) one of many parties affected; and

WV

Chapter Three <\\
Paras 13 - 16 — while generally supportive of the casc—by&; oach to de we strongly
oa}
o

1 An}mfesﬁécl of which it would therefore be inappropriate to claim the protection for draft documents on other grounds.
4



- research reports provided to MAF for comment before they are finalised (which may contain
factual or other inaccuracies which could be damaging if released prematurely).

Our practice has been to withhold such documents on the basis that they will soon be publicly available,
(provided that we are confident that they will, in fact, be publicly released within a reasonably short
timeframe, usually one to three months). We consider that to be an appropriate and justifiable application

of the section, and would be concerned if the proposed amendment created a ‘gap’ in the protection for
such documents, which we believe could be detrimental to the wider public interest. /////>/ /
A . SR

Para 29 —[any comments from Jacqui?] : <’:\§\.\ </// /> %
Chapter Eight N TN o
No comments. %\ \\\ \\\/ \;\: o

O A L' ol
Chapter Nine i SN W
Para 37 (point 2) — we do not support including a requirement for discussion w1t17r/ esters, where o\
practicable. Our Directorate’s existing practlce is to seek refinement of requesTs Rf?};e e we believe-this. § e

*

would be useful or appropriate. Our experience with certain requesters, hQ f}f‘ (as ythncd n our SN
submission in February) is that they are really using the OIA as a platfo e g’\gcment on\other ) )
issues. We do not believe that it would be productive, or in the wtderj;ub c\mtvl:est to e gage\m S f,/
discussion in such cases. We therefore do not agree that there sh a re uirement fo chscusszon in
the legislation. d\/ \/

Para 37 (point 3} — we support the proposal for regulatmns’%ylh@l clear @}%d?argmg for the
N

provision of information. <\/\ \ 6\\ 5
Wb

Para 37 (point 4) — we agree that the power to r%est/lf it 1nvdlvcs ystantial collation or
research” should encompass review and asse méﬁt\o the informatio whlch noted in the Issues Paper,
often takes a very considerable amount o %\.\ uggest fha,t st1 tes ‘substantial’ should be
considered not just in relation to the si d?sour s of the, ag’ﬁby \.x,wholc however, but to the part
of the agency dealing with the request (_ is’a small Di ecturate \thh receives a large volume of
official information requests, compa&‘ed Ihel/ parts of/M}A g =

\_/
Para 37 (point 5) — we strongly suprrt*express /pro“dmg\ at the past conduct of the particular requester
can be taken into account in dcc; }img whether a %ﬂ is vexatlous

Para 37 (point 6) — we Supff) thé suggestions ﬁ}dealmg with persistent requesters under the Act,
including the proposal\fo éal to the Ombudsmar{ as independent arbiter. We consider that if the
Ombudsmen were{equ d/tP take a Tox ore.ac ve role in resolving the disputes or grievances that often
underlie p;rswtent\requ s>ts rathet than sim \p ¥ ruling on complaints on a case-by-case basis, this could
assist in dc all resolwng some of ‘Ehese cascs (thus contributing to achieving the overall purpose of
achlewng\tmnsp ncy in g <\i cry\tj rather than letting them drag on with the OILA being used as a sort
of Swéapon’, ’Ehe proposal fo fg: lopment of a ‘precedent’ system by the Ombudsmen may also assist in
thJs\re\gald (notc for cxamp]e/h\{omments from our submission in February about repeated (annual)
requests\for the an:{makus&statlstlcs)

Chapter Ten\ \\/ '’
Paras 40 ar}d = we support the proposals regarding the prompt release of information (which is our
practice an \n d extensions of time (noting that the requester has a statutory right to complain to the
Ornbﬁﬂsmanﬂn any event).

\ |
Para 43 — We agree that guidelines dealing with the relationship between departments and their Minister, in
respondmg to requests, would be useful.

5 |



Para 47 — we note the comment that an agency can release material which it might otherwise have

withheld, on condition that it is used only in a certain way. We were not aware that such an option

currently exists; in fact, one of the principal difficulties that our Directorate has encountered is in relation

to the subsequent use of information released. As noted in our submission in February, we consider that it

would be difficult (if not impossible) to control the use of information supplied under the Act, and that it

may also be contrary to the spirit of the Act. Our suggestion, instead, was to consider exercising a degree

of control over particular individuals who make excessive or unreasonable requests (see para 37 above).

Nevertheless, if the Law Commission were inclined to support the conditional release of information, ‘2 K
consider that there would be benefit in making explicit statutory provision for this. Whilst it may no x
possible to enforce a breach of such conditions, presumably such a breach could be relevant whe ¥ e
considering a requester’s course of conduct in relation to future requests (para 37). ( 4!

. . e
Para 49 — we support the proposal for regulations as to charging (see para 37 above). \ ) i )
Chapter Eleven \“\{V
Para 52 — we do not have a strong view on the proposals regarding ‘reverse’ fre information

to reduce their risk of ‘wrongfully’ releasing information.

Chapter Twelve
See below.

complaints. However, we suggest that, if such a regime were to be introduce e ould incl
provision for agencies to obtain prior guidance from an external agency (eg'the of the O j

Chapters Thirteen, Fourteen and Fifteen

No comments (apart from those relating to the application AtoN nd NAEAC, above).
Other/ General

Comments made in our February submlsswn to recovery fo osts.of consultation in deciding

ers to prowde clarification as to

whether or not to release information, and/§
A request is refused so not appear

the scope of an OIA request, or to com
to have been addressed. Those comment

6 ing ime limit fo
0 S§ buds i
i ed here

Inability to recover for reasunq@\u tion costs
Our concem in this case re (algt\o Més inability.to.chatge for consultation over exceedingly large OIA
requests.

This person’s annual as been to req er the OIA, a copy of the documentation relating to
the animal use stati CS<00 éé ed by MAF ancl\p lished as part of the National Animal Ethics Advisory

Committee’s® qin;r;/d , Thlsﬁs)grlrlnayon comprises the animal use returns submitted under the
ec

Animal Welfar s and Statistic tions 1999 by the 100+ organisations that either have their
own code’o \/?1 nduct or at(e gement to use another organisation’s code.

@ bmﬂ\t}lg theu?‘et %&r Qplsatlons are asked to indicate whether or not they are willing to have
thei

tmg/released oul \e requested under the OIA. When MAF receives a request for the
information, we have m\ he t contacted those who said ‘no’ to seek their reasons. We then review the
respon é and e %e.th or not to withhold the information. The question is whether or not the

recovery of t e\ osts of that consultation, from the requester of the information, is legitimate.

7y
Although thete appear to be no Ombudsmen case notes directly addressing this point, our understanding,

ba}edfm{ material available, is that where the consultation is for the purpose of providing information
s N
£ \ N NP

2 NP@AG—p’romdes specialist, independent advice to the Minister of Agriculture on ethical and welfare issues arising from the use of live
animal§ N RTT. MAF provides scientific, technical, policy and secretariat support to NAEAC.
6 I



to assist MAF with the decision whether or not to release the information (as compared to assisting with
MAF’s understanding of the information, prior to deciding whether or not to withhold it), then this is not
recoverable.

Contacting all those involved and analysing their responses is a time consuming process and we are
strongly of the view that recovery of reasonable consultation costs is or should be legitimate.

Time limit for requesters to provide clarification of request ﬁ \//%

In a number of cases, however, on being asked to clarify the scope of an OIA request, requesters/ilayef/ ) 1 :
delayed for what seems to be an unreasonably long period of time (up to six months) before pf@vidi{g\% / :>
clarification, with the result that the preliminary work in responding to the request has to b ffet:t\'@ 15 )
undertaken anew. Likewise, there have been instances where requesters have waited séveral dnonths _ \J
before exercising their right to seek Ombudsman review of a decision to withhold inforfnation t\ma,‘er the ‘\‘{ S
OIA. This has compounded the work involved in responding to the Ombudsman’s er%.\\ii‘y\ into the % // i
decision. i \/
) E=NN, ¢
MNP e Y
For these reasons, it may be appropriate to consider including a time li '<o gs/fﬁte ters to,»prméde ~

clarification (if sought) as the scope of an OIA request, and for exercis i 1\-ig1\'1/15 to comp}ﬁ»fﬁ ‘tb\ﬂ:@\
Ombudsman if an OIA request is refused (or partially refused). o \, Py

<\ N
/
™ .

o e
@“f




NZFSA comments on the Law Commission’s Issues Paper “The Public’'s Right to Know” A
review of the Official Information Act 1982

Chapter 2: Scope of the Act

No comments

Chapter 3: Decision-making

ertainty about the
withholding grounds, and we consider that this is essary. Havi rfrough practice
notes etc to get a feel for what is required is time-consuming an osition still remains

opaque. And because the Actis premisease by cas @s S cannot be sure that a
new Ombudsman would deal with a casé{s me way. We hink that there should be
more prescriptive rules, nor that the dld be @ r that regulations should

We agree that enhanced guidance would help to %h nose clarity

prescribe what information should

Yes and this shoul g%ié
0

a particular subjec t\9| o

0 greeﬂxssis\tance.
N/
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Q14 Do you agree that the ‘good government” withholding grounds should be redrafted?

Yes. Like the suggested alternatives in the chapter

sed reformulated provisions relating to the “good

As above. Clearer distinction between opinion and advice would be helpful. Also recognisi
that discussion and exchange of ideas is essential to good government and that the possibili
that this type of information could be released is inhibiting to expressing ideas and to %
them.

Chapter 5: Protecting commercial interests

The meaaning of “commercial”

L aprofit?

We think that the meaning of “commercial” should not be ¢ ituations'where.the
purpose is to make a profit. We are of the view that ther ivities tha CQ?% operly be

regarded as commercial — with associated informati entialty requi ioh from
disclosure - which do not necessitate pursuit of it.

We do not think an amendment to t

“commercial” is broad enough /t@/tﬁao\

still commercial. An amendmentto-th
required, however. i

G-
The public intere t(@@i’s\ ure

inte st

ecessa&y.(\ebjieve that the ordinary meaning of
ich do not involve profit, yet which are

S aciivi{%%\h
ractic; é%nes of the Ombudsmen would be
b7

2
ffi

We agre\%\ghé/tgé balanci/rigl e%@ EI/SE/ required in determining whether the public interest requires
digD@s' re.can’be pa ﬁ;ﬁmr y\d'k ult i
inou

ca in the context of commercial information, and we noted this
\gasipeﬂse to the(OIA Survey. We would find it very helpful to have a list of the public

interest ctorsy a\lg)aé:\b elevant when considering possible disclosure of information which
may prejudice’ape scommercial position. This would be of particular assistance to those

less experi @ dealing with OIA requests.

There some/i?ne ppears to be confusion between what is “in the public interest” and what is “in

thgaﬁ;ﬁfe@st of the public” and it would be useful if the distinction between the two concepts were
clarified: f e
N/

9 |



In our view, it would be preferable for the factors to be set out in the Practice Guidelines rather
than included in the Act. There are two main reasons for this: firstly, it would be easier to update
and amend the list if necessary to keep up with changing times; and secondly, we think it is less
likely that a list of factors contained in guidelines would be regarded as an exhaustive list of
matters to consider. Itis also easier to include examples in guidance than in legislation, and
examples can be very helpful.

Q22 D yol experience a WithRolding are (\\ .
(L o
As we noted in our response to the Law Commission’s OIA survey, the issue of whep <\) \ \ / o R
consultation is required or appropriate can be problematic. We discuss this furthe m\response / o T
to question 56 below. \ ) A J
N AN \

We also noted in our response to the survey that it can sometimes be dn‘ﬂeﬂl to ) gauge what i |s‘ <
“unreasonable” prejudice (as opposed to reasonable prejudice). We think tﬁa §undance and \\\ o

examples could address this difficulty. PN b

Chapter 6: Protecting privacy

Options for reform of the privacy withholding ground

On balance, we favout>0ptgon‘2 tcar umpro\nﬁg the privacy withholding ground. This is primarily
because we think |t/w/091d be helpful for the f:o\ e a threshold of “reasonableness” in
considering whether beréon V'information should be disclosed. As we stated in our response to
the Law Com lssmn su ey on he OIA, |t is currently unclear whether disclosure of any

personal mfor atlon car rejudrce per s privacy, or only certain types of personal
fric S

mformahon/)’l;\e\ roposeci r st tem Id achieve a degree of consistency with the
commer lalwthho dmg greund ln§(902 (i) which also uses the word “unreasonably”.

\
We copcur\that a restateRen\ﬁtﬁe privacy withholding grounds should specifically focus on the
dlscio ire'of personal Kformatlon (as defined in the Privacy Act). The increased clarity and
specuf city as to, th‘ wacy interest that is potentially protected would make it easier for
officials to appl<y %ri acy withholding ground. It would also make the ambit of the ground
more consi /teRwith the scope of the privacy interest addressed by the Privacy Act.

Whilst \he a/ree that this would still be a relatively conceptual approach, we consider that further
spec&f;qgﬁ:dapce is likely to be of sufficient assistance to officials, particularly in relation to the
sorts of mrcumstances where disclosure of personal information may be reasonable or

\..

10 |



unreasonable. Guidance as to the types of public interest factors that may be relevant would be
very useful.

Chapter 7: Other withholding grounds

Withholding ground: maintenance of the law
Q29 Do yo Id be a new non-conclusive withholding ground for
info

tion

In our response to the Law Commission's survey we pointed out the uncertainty i the By
scope of the maintenance of the law withholding ground. We suggested that if the m nance \

of the law ground was regarded as applying solely to court processes then ideration should \)
be given to a new ground protecting the integrity of other aspects of the | v@ as regulat

application processes.

We agree with the proposal that there should be a new withholdi informa i@
supplied in the course of an investigation or inquiry. We also tit-should
conclusive grounds for withholding information, but should be wei i iderations of
public interest.
However, we think it is important that “investigation is not givén

definition such that it would only encompass pro to judicialere
determinations. For example, NZFSA may wish to i

SN
word) into the suitability of persons seekin appointed to s sitions. Although the
requirements of natural justice will usuall eaﬁigat relevant( ation’is disclosed to the
applicant, there may be some instanc ere this woul e dppropriate; application of the
public interest balancing test wou[d@wetermiﬁ@s X

If a new ground is @a {opbosed abov

do not think any amendments are required to

the maintenance of thil/ withholding groun}

Chapter%} lic in res@\@est\/
i SK@;@QA{LGE"} ?@d next

\
|

include a codified list of public interest factors? If

\? S BII ietoe fhcicrs b Vol SUohos) sheuid be e

We agre (th cts should not include a list of codified public interest factors for the reasons
eXpressed\ the'Law Commission.
4/\\\ %

\

tutory amendment which would clarify what “public interest”

Pl
/

- —[Commentjﬁ:ll: Agree

)




We cannot think of any and we would hesitate to try and put any sort of explanation or gloss on
the meaning of “public interest”. While the test can be difficult to apply, we think it would be more
problematic to try and further clarify in a statute what “public interest" means. We do think that
guidance and examples would be helpful.

i N
Yes, we think that this would aid clarity and would help to ensure that the need to balan e<\\,/ ( Cv/\'
public interest in each case would not be overlooked. <</\> /t\\'J
g, AT
: L6
NS \_C\_‘\>

grounds they considered? - o
I \\\\>
This should be In guidance only. In practice we do this anyway in r s o o requ sts. \J )
_/

Chapter 9: Requests — some problems <\

Bue particularity

Yes. This should almost @ I&Xmes of the practice guidelines e.g. the
time required to coI:')e\a Ia(gg ount of/rr\o sought would mean that a substantial
charge is likely, thel e{o o\/ack to request ask if it is possible for them to refine their

request efc




Yes.

ays to deal with requests that require

As above. Perhaps the Act could expressly provide for the possibility of releasin a in
tranches. Perhaps this could be an option put to the requestor. Also clarifying chargi ould
assist.

Vexatious requesis / requesters

to.include the element

e a lot of requests for the same type of information then a
s @u nt request ¢ 1Sidered vexatious and refused as such. But if they then made a

req fo sota\lly different 6?363 of information then having their name on a vexatious register
wouldnot be faj

Purp s%o. Real name yes.

13 |



Chapter 10: Processing requests

E

y.time limit should be retained for making a decision?

2 x
Perhaps guidance could state that the agency should normally acknowledge each request a\nﬂ;\ipo RN
their response indicate how long it expects it will take to collate and prepare the information. ™ "< /7 Y
sought. Maybe this timeframe could then be varied subsequently by agreement, if cir%ums\tahf%a;/ { I/\I
i

: \\/
require. > \iw
\\ >

ation must be refeased .

O B < \,_,_7-‘1 AN
/>\ N /h,.\\\\ .
Yes. As soon as reasonably practicable should be described in gufga ce. Ifitis made clearthat. >
the decision should be communicated as soon as possible to the rec\eétor b>t that t/h\e l.\ \

information can be released later then people may get respons ”lhxa\cé@fer timef @'e;\\:’/

\

—~ o l@
: it\?; 'Béiﬁg?souﬂg\r

\ hould be a ground for
™

25 \ ) )
Yes, we agree that complexity /shnu@e\aﬁ/additio P ground‘for extending the time limit for
responding to a request for infc;r@tibhl}/ 2 go\“/o

\
>

/

We think it wob@ be useful for the@to be provision for the agency and the requester to agree to

extend the/tiy period for a response, “However, there will need to be clear provision as to what
will happewye

<o

Yes, we consi e{t atthere should not be a specific maximum extension time set out in the
statute and}h t'this should remain flexible so as to accommodate the circumstances of each
particular.case. /Qs noted, a requester can complain to the Ombudsmen if they are unhappy with
the/jengkh\of\a}n extension period.

(L))
Conguitation with affected third parties

1¢ [



ny mandatory requireme

Q56 Do you agree there should notbea

We do not have a firm view as to whether it should be mandatory to consult with third parties
where the requested information is personal information or commercial information. Our
tentative thoughts are that it should not be mandatory. As a matter of practice, NZFSA routinely
does consult with persons who it considers may be affected by the release of information. This is

usually commercial entities, but it can also be individuals whose privacy could be affected by
disclosure.

What we would find helpful would be clearer guidance from the Ombudsmen as to wh
consultation is advisable. For example, if the privacy withholding ground is reform
suggested in option 2 (paragraph 6.19 of the Issues Paper), it will be useful for ojﬂyi s toknow
whether they should consult with individuals only where the disclosure would invdlve

gency Q

unreasonable disclosure of information affecting the individual's privacy ’_(k;,a—vg;ziith
y should

considers there are public interests factors in favour of disclosure), or w
always seek to obtain the views of anyone with even a minor privacy i ake (a
regardless of where the public interest is thought to lie).

n
Similarly, if a mandatory requirement is introduced for agencie rd parti %\o@/
releasing information which may significantly affect their inte hl k that/it woul
helpful for agencies to know whether they should only con

c \/u stances'w
considered to be significant third party interests at stake.
It would also be valuable to have guidance as to % necessa 0, in what
circumstances) after receiving comments from th g\%m hom thg- jon is about to then
go back to the req uester to obtain their view: fre d Itations are
appropriate in a given case, we think tha@n should b rther extensions of time

to be permitted.
As we noted in our response toj@@ ey, th \e\/[)consultanon can cause difficulty in

complying with the time limit for'respon g togc e for information. For this reason, as we

there are

have stated, we think it would be é | for the nd the requester to have the power to

agree to an extension of tbé\y?ne or compl%y request for information.

uirement to give prior notice of release where there are

We thi t\p l\sm %\ yet we wonder whether it would serve mainly to introduce
net /eﬁand th , ROsSi ibly, delay) into the already complex analysis and judgment
qg ecarried-outb EP\Euals dealing with information requests. Any such requirement

wou Méto be wd\r arefully and we think guidance would be needed to ensure that
officlétsafe clearabout.what sorts of interests are regarded as “significant”, whether the test is
objectwe or s}ub?ecmra c;

If this pro sal !s\mp[emented consideration may have to be given to extending the time period
for respo /\g to-information requests where notification to a third party is required — we would
sugges ﬁ\ the period be extended by whatever time the party notified is given to respond.

6@ long do you think the notice to third parties should be?



We think that the suggested 5 working days is short enough not to cause undue delay in most
instances, yet it gives the third party sufficient time to take some urgent action to protect their
interests if they consider it necessary to do so.

Chapter 11: Complaints and remedies

L~
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From:

Sent: Wednesdav. 15 December 2010 5:29 p.m.

To:

Cc:

Subject: Law Commission’s official information review

Attachments: Memo MAF Legal re Law Commission offical info review 20 .doc 6&
i &% =

As agreed, please find attached an electronic version of the comments t have prepared o halfof the Animal

Welfare Directorate, in relation to the Law Commission's review of Ne @[ 's official inf tion legislation.

will also be reviewing this (as Acting Director Animal Weliarg), in the yS.
., we vs% Ciate receiving a copy of

Please let me know if any of the comments require clarification—QOthe
the final MAF submission on the Issues Paper, in due coursg
Thanks and regards : % g
Memo MAF Legal re

Law Commissi... @ @

%
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MEMORANDUM

To: MAF Legal @ //:> M
\\z

Copy: MAFBNZ Animal Welfare Drrec&ﬁ\\

From: MAFBNZ Animal Welfare Directorate \f

Date: 15 December 2010 QE

Subject: LAW COMMISSION’S REVIEW OF NEW ZE CIAL n& | LEGISLATION

Dear §
As agreed, please find attached commen@i ofth are Directorate in relation to the
d’ I

Law Commission’s review of New Zealan inf \rslatron (Issues Paper 18,
September 2010). )

Our comments relate to the the summary)of the report and specifically to issues of
relevance or concern to elfareDir , as set outin our submission in February 2010.
They are arranged by ch er) headrng u l e paragraph references in the summary of the report.

Chapter One v>
No commen@

Cha ier\T

a} e? port thg\om endation to list all agencies subject to each of the OIA and LGOIMA, in
/a l\dui to

the rer\nt ct

ra 9 whrc e;grés should be subrect to the legislation) - the discussion in Chapter 2 of the Issues
F’aper /ogr.k he inclusion of agencies which are not currently (but perhaps should be) within the
scop fe’Act part:cularly the OIA. In our submission in February, however (as well as the
sub\/rgsron fthe then Chairs of NAWAC and NAEAC), we drew attention to the anomalous inclusion of
/flh\m 0 committees within the scope of both the OIA and LGOIMA. We are comfortable that the
‘ ~committees should continue to be subject to the OIA, due to their relationship to central government.
\Hawever we would appreciate.if you would reiterate, to the Law Commission, our view that they should
ot also be subjectto LGOIMA. The reasons for this are set out in the documents submitted in
February.

Chapter Three
Paras 13 - 16 — while generally supportive of the case-by-case approach to decision-making, we

strongly support the recommendations for clearer guidance by the Office of the Ombudsmen, with
examples, to assist agencies in responding to requests. The proposal to develop a persuasive system
of precedent, described in para 15, would appear to be useful.



Chapter Four
Para 19 — while we are generally comfortable with the proposed redraft of sections 9(2)(f) and (g) of the

OIA (see para 4.46 of the Issues Paper), the proposed new subsection (iv) is somewhat unwieldy and
may make it more difficult to establish this ground for withholding information. It may be preferable to
keep the subsection simpler (broader?), by removing the proposed reference to future effects, and

dealing with such issues in the consideration of broader/competing public interests under section 9(1)

<\ \\/<///; / /
Chapters Five and Six A PN (
No comments PORE Y e N
N\
Chapter Seven e ¢

Para 28 — we have some concerns about the proposal to further nafrow the scope of/the gfound for the
refusal of information on the basis that it is, or will soon be, pubHcly%{a[fable Weacknowledge the
comment in para 7.21 of the Issues Paper, that this ground s’r@’ul r\fotbe used fo W|thhold draft
documents. However, there is a category of documents,/whl been dgveioped past the ‘draft"t
stage and are destined for publication, yet which we be/ ieve | be Jnappropﬂaﬁa to release publicly
before they are finalised. Examples include:

= \ S
e \ ‘Y‘\\ \.\ v

codes of welfare (and NAWAC’s accom\\wg reportsj“aﬂ\h\e fmal peer review and editing
stages. There is often a high Ievet\o\\f\QJ li¢ (and sonknr\n\eggammermai) interest in these
documents, such that their earlyrelease,may falrl vantage (or disadvantage) one of many
parties affected; and Q\ \\ s
RS
research reports prowde@),wx{ for o\om(nent befére they are finalised (which may contain
factual or other |naecur\acr§s4whrch<conld damaglng if released prematurely).
L Sege
Our practice has beento WIthhold such- doc\urQents on the basis that they will soon be publicly available,
(provided that we are, cénf dent thaQt\ay It-in fact, be publicly released within a reasonably short
timeframe, usuaJIy/ongio three months) e consider that to be an appropriate and Justlftable
apphcatlog of | thqseeﬂon and \\{vould be'concerned if the proposed amendment created a ‘gap’ in the
protec }orﬁr such docmymer?ts ghfch we believe could be detrimental to the wider public interest.
Para QV/ “has MAF@n rceW t( ) been asked to comment on the proposed new ground
\ "ot W|thhold1ng mformatlcw supplled in the course of an investigation or inquiry, where disclosure is likely
to\preludice/the gutgyeQ
\ .

Chapter Eig ﬁ
préoﬁwy]\eﬁts.
\'\'\.\// >

/7 ChapterNine

“Para 37 (point 2) — we do not support including a requirement for discussion with requesters, where
practicable. Our Directorate’s existing practice is to seek refinement of requests, where we believe this
would be useful or appropriate. Our experience with certain requesters, however (as outlined in our
submission in February) is that they are really using the OIA as a ‘platform’ for engagement on other
issues. We do not believe that it would be productive, or in the wider public interest, to engage in
discussion in such cases. We therefore do not agree that there should be a requirement for discussion
in the legislation.

1 And in respect of which it would therefore be inappropriate to claim the protection for draft documents on other grounds.
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Para 37 (point 3) — we support the proposal for regulations laying down clear rules for charging for the
provision of information.

Para 37 (point 4) — we agree that the power to refuse a request if it involves “substantial collation or
research” should encompass review and assessment of the information which, as noted in the Issues
Paper, often takes a very considerable amount of time. We suggest that what con substantial’
should be considered not just in relation to the size and resources of the agency %@howev@
but to the part of the agency dealing with the request (ie ours is a small Directera eceivesd ¢
large volume of official information requests, compared to other parts o %& g

Para 37 (point 5) — we strongly support expressly providing that the past conduet-of the%vcu!a
requester can be taken into account in deciding whether a requesti atious., W interésted

in the suggestion that this is effectively the current position, a u
this point, as we have been unable to locate the statutory prov

Para 37 (point 6) — we support the suggestions for @ h persistentteq rs under the Act,
including the proposal for appeal to the Ombudsm i vepende biter.~\We consider that if the

f
Ombudsmen were required to take a more a \% solvmg t es or grievances that often
uling.on ¢

underlie persistent requests, rather than simp ompl a case-by case basis, this could

s (thus contl chieving the overall purpose of
achieving transparency in govern the an leti Q\ﬂ g on with the OIA being used as a
sort of ‘weapon’. The proposal fo@to ment of a

assist in actually resolving some of these
dent”system by the Ombudsmen may also
e comm our submission in February about repeated

o
{atistic \\/
Chapter Ten

Paras 40 and 41 - w:ufgél the propo t & arding the prompt release of information (which is our
practice any /221 n/@ tensions \tlng that the requester has a statutory right to complain to
the Ombuds % y event).

@)

Para/¢3 eé@ree that- glﬁe ing deahng with the ?elatlonshlp between departments and their
Mi tste/\/‘ spong &;eqﬂests would be useful MAFBNZ Policy and Risk Diréctorate may also
f tsh\ c me eh\t jint (and para 457? :
j \K 0! /t @9 p s
\Para 47 — we ndtethe comment that an agency can release material which it might otherwise have
W|thheld/3n c}ndttton that it is used only in a certain way. We were not aware that such an option
currepttxe{sts\m fact, one of the principal difficulties that our Directorate has encountered is in relation
tothe }ubsequent use of information released. As noted in our submission in February, we consider
s _th%t\ t'would be difficult (if not impossible) to control the use of information supplied under the Act, and
:j: ' t%t]lt may also be contrary fo the spirit of the Act. Our suggestton instead, was to consider exercising
“_adegree of control over particular individuals who make excessive or unreasonable requests (see para
37 above). Nevertheless, if the Law Commission were inclined to support the conditional release of
information, we consider that there would be benefitin making explicit statutory provision for this. Whilst
it may not be possible to enforce a breach of such conditions, presumably such a breach could be
relevant when considering a requester’s course of conduct in relation to future requests (para 37).

assist in this regard (note, for é@}n
(annual) requests for the ani

Para 49 — we support the proposal for regulations as to charging (see para 37 above).
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Chapter Eleven
Para 52 — we do not have a strong view on the proposals regarding ‘reverse’ freedom of information

complaints. However, we suggest that, if such a regime were to be introduced, then it should include
provision for agencies to obtain prior guidance from an external agency (eg the Office of the
Ombudsmen) to reduce their risk of ‘wrongfully’ releasing information.

/ <
Chapter Twelve / o \b
See below. \/// ki A

\/ \\ ‘.‘.\[\\/’
Chapters Thirteen, Fourteen and Fifteen \{/\ s
No comments (apart from those relating to the application of LGOIMA tomWAC and NAEAC aﬂove
vy \
Other/ General < O o 7\\
~ Are there any general MAF comments on proactive disclos%%}chap ter 12) We probably have nothing
specific from an Animal Welfare perspective.

(for example, recovery for the costs of consultat g whe I 0F-N0 vto release information,
and imposing a time limit for requesters to prd\ dg\cl tion a”\ (scope of an OlA request, or to

complain to the Ombudsman if an OIA re ref sed) ¢ uI mciuded (in appropriate) in the
MAF submission on the Law Comm153|on s 5'Pa /»&

We would be grateful if any comments made in our % ubm15514 <d nStcovered elsewhere
%rl ica

)

If you require clarification of an /of‘o@wment%ple%e\e\n‘@ know.
ROPE
e
i N
/Q\ k// &\\>\x

S
7 R
N N\,

/>/\\\/\ / \Q\\f

Regards

l

\

3 &\E{’/
I A )
I ><\\\/<\/ ’
b <’\ /)\ >
g o
%
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From:

Sent: Friday, 10 December 2010 10:12 a.m.
To:

Cc: t

Subject: Law Commission Review of OIA - Comments from Biosecurity Policy
Attachments: OlA review.doc @ &
Hi &2

Please find attached comments from the Biosecurity (including Animal re) Policy Gr; he law

Commission's review of the Official Information Act.
Please let me know if you need anything further. @ @

OIA review.doc (35
KB)

Many thanks, ; @







\ ,\> curre(%o

r;\\
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h "

Biosecurity and Animal Welfare Policy Group submission on the
Law Commission Review of the Official Information Act 1982

Context &
\ L |

In the Biosecurity area, responding to an OIA request in a timely ma

e
0]
@]
o
8

attracts a large number of substantial OIA requests who trongly

Animal welfare is a cross-cutting and often contentious of public p{%&& \V

opposed to the government’s position on various animal fare is ®
Consequently, animal welfare OIAs tend to be onducted’in a hasti dversarial
environment, which places considerable strai agency, individuals) dealing
with the request.

General Comment @

The Law Commission has done a thorough j _]O o%% ring possible changes to the

OIA.

S
The Biosecurity and fare P /icy oup supports the general approach
proposed. In part']c;/ﬂiar ould welc ovision for increased guidance from the
Office of the Omé\@'\ on it ing with respect to complaints it has received and

opinions it has, \
N

\ \7 i
o\yelcome: %

Wew

( r1f 9a ion o g%&dffor withholding information to enable “good government”

reased %9@611 how to apply the commercial withholding grounds, as
be difficult to apply, e.g. s 9(2) (b) commercial position/trade -
se e Wt 1ct1ve

/)Q:}lw rificdtion to ensure the requesters of information define as clearly as possible

\/mformatlon they require i.e. improvements in specifying “due particularity”

clar1ﬁcat10n on when the 20 day deadline for a decision on provision of

Ay ~~f/’ information commences when an initial request is subsequently refined

e clarification that “collation and research” includes assessment and review of the
information requested

e leaving the time for the actual provision of information to be as soon as
reasonably practicable, taking into account impacts on the normal operation of the

business

e increased guidance on when to charge for the provision of information



e making the complexity of a request a grounds for extending the time for a decision
on releasing the information

e further guidance on contacting a requester personally when a request seems overly
broad. Discussion between parties to refine the scope of a request is/ goog in /\\\
principle, but difficult in practice if the requester is adversarial, as\ls“commonly P h
the case in animal welfare. There is a risk that if formally re un‘@d " Act, AN\ 7]
such discussions could lead to requests being expanded, ra her f}@reﬂuced n>~ \ -

scope. AN B

) /\\
Other Suggestions/Comments A( S S =

e In cases where an agency has notified the l‘eq\é(é> its mtentlon to) charge fora
request, it would be helpful for the Act ’Eo(sf)‘eafy a}) adli e\foi'\the Tequester to
respond to the agency, e.g. 20 working-da \}f no respe\én é\was recelved the
request could be closed. \‘\K/ \/}\ >

B %7 \\ '

e The format for the provision of'i %}r\mﬁon sh ulﬁ\be at/‘t/he agenmes discretion,
not the requesters. Such an apg\f%\a@would en}) \ agency to deal with the
request as efficiently as/xt nternal processes)all \&/ed and would prevent trivial

complaints to the O{bﬁ SQ/an' <
v ’ /\

e Disclosing the,p/’g)ljp S Q/ﬁhe reqﬁest\l e/ hat the information was being sought
for, would be fvery‘ﬁelpful to aﬁ\ag ncyand would help improve transparency. It
could alscrhelp m~the reﬁnel’xl%lt‘ofxrequests

/> ‘/ \ e /

o It wnul be dlfﬁcult for“a thuyparty to effectively challenge the release of
mforma\y}@whe no mechanism exists for this in the Act. If the intention is to
al@w ird partle to. complain to the Ombudsman, the result could be negat1ve for

/ ag \HC{GS dealmg WlthE)/A requests. Such agencies could be placed in a ‘no win’
\ It‘uatlon an the eliberations needed around withholding/release decisions, and
‘ \ ﬁe need fo ecisions to be taken at senior management level, could add

% (4 8 s1gn1ﬁcant ﬁme/costs to the process.



NZFSA comments on the Law Commission’s Issues Paper “The Public’s Right
to Know” A review of the Official Information Act 1982

Chapter 2: Scope of the Act

No comments

Chapter 3: Decision-making

decision-making.

Yes, provided that more guidance @%oricl

We agree ed gui uld help to achieve more clarity and certainty
about the g grounds, we consider that this is necessary. Having to
trawl throu tlce otes etcfo get a feel for what is required is time-consuming
and ositi n%ﬁams opaque. And because the Act is premised on a

ba % annot be sure that a new Ombudsman would deal with a

/ea e sa e do not think that there should be more prescriptive rules,

@o the@ ould be redrafted, nor that regulations should prescribe what
ould

info mattx be released.

r
‘\k*,e\;} and this should be accessible in a more user friendly way, particularly the ability
search on a particular subject or topic.

Yes, this would be of great assistance.




e adedicated and accessible official information

Not essential but we would find this useful.

Chapter 4: Protecting good government

3
As above. Clearer distinction betwee %nd aéglceﬁmuld be helpful. Also
recognising that discussion and e of |deas ss\eﬁtlal to good government
and that the possibility that this ty formatl tﬁl,be released is inhibiting to
expressing ideas and to recwh q \/
Chapter 5: Protectlng> I'Clal J Q
/ ,:/\

The meaning m\ ﬁi}a@smai”

~

We fhﬁ\thai?the mea \00 ‘commercial” should not be confined to situations where

th p rp@)se is t éke roflt We are of the view that there are activities that can
/prm Iy’be re %95 commercial — with associated information potentially
N Q’eq rrng protectl om disclosure - which do not necessitate pursuit of profit.

\\__//

0
We\do not think an amendment to the Act is necessary. We believe that the ordinary
“_meaning of “commercial” is broad enough to encompass activities which do not
involve profit, yet which are still commercial. An amendment to the Practice
Guidelines of the Ombudsmen would be required, however.

sure of commercial



We agree that the balancing exercise required in determining whether the public
interest requires disclosure can be particularly difficult in the context of commercial
information, and we noted this in our response to the OIA survey. We would find it
very helpful to have a list of the public interest factors that may be relevant when
considering possible disclosure of information which may prejudice a person’s
commercial position. This would be of particular assistance to thos

experienced in dealing with OIA requests.

There sometimes appears to be confusion between what is /in_th blic inte\re§
and what is “in the interests of the public” and it would be usefulif the di tinctio
between the two concepts were clarified.

In our view, it would be preferable for the factor e out in i
Guidelines rather than included in the Act. for this:
firstly, it would be easier to update and ame lf ep up with
changing times; and secondly, we think it4 ely th to actors contained
in guidelines would be regarded as an Ilst to consider. Itis
also easier to include examples in g and examples can be
very helpful.

with t__he__c_g mmercial withholding
As we noted in @:ﬂ' reagéﬁset t Commission s OIA survey, the issue of when
consultation i can be problematic. We discuss this further in

response @I n 6 bel
We a> oted’in our rg to the survey that it can sometimes be difficult to

au% s ‘un prejudlce (as opposed to reasonable prejudice). We
thi 6 gu1da xamples could address this difficulty.

O

&ap }'rdé/ctmg privacy

@gj? JE‘ reform of the privacy withholding ground

holding ground:

f information” amendment while

he Privacy Act 1993

Option 4 = any other solutions?



On balance, we favour option 2 for improving the privacy withholding ground. This is
primarily because we think it would be helpful for there to be a threshold of
‘reasonableness” in considering whether personal information should be disclosed.

As we stated in our response to the Law Commission’s survey on the OIA, it is

currently unclear whether disclosure of any personal information can ge,]udlce a /)
person’s privacy, or only certain types of personal information. Theﬁrop/esed LK
restatement would achieve a degree of consistency with the commerclal V\pthholdmg/ e
ground in s.9(2)(b)(ii) which also uses the word “unreasonably’ N ,f \\) N 4’

We concur that a restatement of the privacy withholding gré?\%jséhould specn‘" d;—.ally
focus on the disclosure of personal information (as defped in the’ Prtvacy\ﬁ.ct) JThe
increased clarity and specificity as to the type of prlva(c; Jnterest thats- potentlally
protected would make it easier for officials to ap C/y’fhe vacy wﬁhholdmg ground It
would also make the ambit of the ground more nms?en w1th the scgpe of the
privacy interest addressed by the Privacy Ac/ \\ sy

Whilst we agree that this would still be @ ég/conqeptua \approach we consider
that further specific guidance is Ilkely<to\j of sufficient asslstance to officials,
particularly in relation to the sorts of circ ms ances@ re dlsclosure of personal
information may be reasonable or unr\e_a/sonable uadance as to the types of public
interest factors that may be r /e e\nt would b (very\useful

( 7
@/ @\
Chapter 7: Other wu‘.h n/g groupds\ By
~, > o

I
fy //

Withholding gsﬁuﬁd i“f"é/ami wa\z\':c\é ;}FihP aw

lusive withholding ground

\
our/rgzsponse o }hE/Law Commission’s survey we pointed out the uncertainty in
/re lon/(o thesc&pe O;f the maintenance of the law withholding ground. We
& sugbested that |f/tﬁevma|ntenance of the law ground was regarded as applying solely
to court p e\sses then consideration should be given to a new ground protecting the
mtegnty 0 3cher aspects of the law, such as regulatory application processes.

Weﬁgree\mth the proposal that there should be a new withholding ground for
._'jirnforr(natlon supplied in the course of an investigation or inquiry. We also agree that it
|| shou]d not be conclusive grounds for withholding information, but should be weighed
f‘.’_agalnst considerations of public interest.

However, we think it is important that “investigation or inquiry” is not given an unduly
narrow definition such that it would only encompass processes similar to judicial or
quasi judicial determinations. For example, NZFSA may wish to undertake inquiries
(in the broad sense of the word) into the suitability of persons seeking to be
appointed to statutory positions. Although the requirements of natural justice will
usually mean that relevant information is disclosed to the applicant, there may be
some instances where this would not be appropriate; application of the public interest
balancing test would accordingly determine the issue.



' n‘ __'or suggestions about, the “maintenance of the

If a new ground is added as proposed above, we do not think a@i@aents @f :

required to the maintenance of the law withholding ground.

Chapter 8: The public interest test ( %i\,
Possible statutory amendme
list @ii public interest factors for

We can not thin 3 sitate to try and put any sort of explanation
or gloss o ing of ¢ rest”. While the test can be difficult to apply,
we think i \r( more pr tic to try and further clarify in a statute what

publlc inte eanx{Vefdo ink that guidance and examples would be helpful.

We agree that the Acts should no@
the reasons expressed by the i

This should be In guidance only. In practice we do this anyway in responses to
requests.

Chapter 9: Requests — some problems

Due particularity



articularity” should be redrafted in more

Yes.
@ sters n’ﬂ%&

Yes. This should almost be in a flow diagram along the lin \f\%n ractlce ‘\\//

guidelines e.g. the time required to collate a large amountof |nfo ation.sought

would mean that a substantial charge is likely, theref ré\g ack to reql{es«’tor and
ask if it is possiblefro/them to refine their request & {//\\

N4

Extensions of time

Yes.

Refusing the request

ﬁ(s/ above. Perhaps the Act could expressly provide for the possibility of releasing
information in tranches. Perhaps this could be an option put to the requestor. Also
clarifying charging could assist.

Vexatious requestis / requesters




Yes. And the number of requests from one individual

if they then made a requ
name on a vexatious r@

Purpose of regues

Perhaps guidance could state that the agency should normally acknowledge each
request and in their response indicate how long it expects it will take to collate and
prepare the information sought. Maybe this timeframe could then be varied
subsequently by agreement, if circumstances require.




Yes. As soon as reasonably practicable should be described in guidance. Ifitis
made clear that the decision should be communicated as soon as possible to the
requestor but that the information can be released later then people may get
responses in a quicker timeframe.

Agree (and as in Q48)

< ) = -\\
m: e"l/ cing sought'{should be a grounc
N
g ,/‘n y :
Yes, we agree that complexity should e@%} itional gran/r extending the time

limit for responding to a request for n‘Q\ \\

\

“)

We think it would be sg or’ here to bg p_gmhsron for the agency and the requester

to agree to extend th\/ﬁ \ riod for ép nse. However, there will need to be
clear provision §s fo Wh/a} will happ@n Iithe requester does not agree to an extension

proposed by the, agency %
x

/Yes consxde at here should not be a specific maximum extension time set out
&\iﬁftrte statute an \\ this should remain flexible so as to accommodate the
\c;m:umsta’\%cn\| of each particular case. As noted, a requester can complain to the
Ombudsr m ffhey are unhappy with the length of an extension period.

0\ <
' .,»\em\s(mtat;cn with affected third parties
f | “1

should not be any 1 o consult with

We do not have a firm view as to whether it should be mandatory to consult with third
parties where the requested information is personal information or commercial
information. Our tentative thoughts are that it should not be mandatory. As a matter
of practice, NZFSA routinely does consult with persons who it considers may be
affected by the release of information. This is usually commercial entities, but it can
also be individuals whose privacy could be affected by disclosure.



What we would find helpful would be clearer guidance from the Ombudsmen as to
when consultation is advisable. For example, if the privacy withholding ground is
reformulated as suggested in option 2 (paragraph 6.19 of the Issues Paper), it will be
useful for officials to know whether they should consult with individuals only where
the disclosure would involve an unreasonable disclosure of mformatuo ffectmg the
individual’s privacy (and where the agency considers there are publi sts

factors in favour of disclosure), or whether they should always se in the
views of anyone with even a minor privacy interest at stake (a SS of wh e ) ,
the public interest is thought to lie). ; ?

Similarly, if a mandatory requirement is introduced for ncies to n rd p rt1
before releasing information which may significantly ir mter think
that it would be helpful for agencies to know whe E\heéshoul sult in
circumstances where there are considered to be nt th interests at
stake <\>\\&
It would also be valuable to have guid het cessary (and if so, in
what circumstances) after receiving n fro n whom the information
is about to then go back to the re 0-obtain-t % s, and so on. If repeated
consultations are appropriate in a gi ase, W “q.o at provision should be made
for further extensions of tim permltte

/
As we noted in our r /5 the . the process of consultation can
cause difficulty in c@% W|th t evt e limit for responding to a request for
information. F e stated, we think it would be useful for the
agency and tert power to agree to an extension of the time for
ccnmp!ylngégl \e>request i grmation.

ive prior notice of release

We\ﬁ'l nk e is'mérit in this proposal, yet we wonder whether it would serve mainly
@lntr(g\jé et another step (and therefore, possibly, delay) into the already

com /an SlS and judgment required to be carried out by officials dealing with

inf i%}atlgn requests. Any such requirement would have to be worded very carefully
a d we think guidance would be needed to ensure that officials are clear about what
,is\ort .of interests are regarded as “significant”, whether the test is objective or

A\ ! suHJectlve etc.

If this proposal is implemented, consideration may have to be given to extending the
time period for responding fo information requests where notification to a third party
is required — we would suggest that the period be extended by whatever time the
party notified is given to respond.

Q58 How long do you think the notice to third parties should be?



We think that the suggested 5 working days is short enough not to cause undue
delay in most instances, yet it gives the third party sufficient time to take some urgent
action to protect their interests if they consider it necessary to do so.

Chapter 11: Complaints and remedies % &
. (=




From:

Sent: Tuesday, 16 November 2010 12:22 p.m.

To: Mark Patchett: 3

Cc:

Subject: RE: Law Commission -Review of the Official Information Act :%

Thanks Mark and As previously signalled, this team is certainly keen to contri this important, "all
MAF" response.

As per my email of 30 September to some of you on the release of the Law C is report, sé note that
NZFSA was an active contributor to this project in responding to the survey that e rise i ort and
recommendations, prior to the amalgamation.  As such, we have already done a gre ground work on this
Branch's somewhat mixed experiences with the Act, and we made vari ommend that time to the Law

Commission as to suggested reforms, on the basis of issues we hav
project here, and coordinated those comments.

led that

of@ns have heen picked up in the

From my cursory read of this substantive report it doesn't app
recommendations.

2, in a nutshell, may find that survey response A use ms of understanding some of this
Branch's issues to date with the Act, and it will be impott we onsider the recommendations that
were made, but any other issues that for some reason, ot in the Report, or were not raised with the

Law Commission.

, as discussed, | would be grateful if yo continue your exeellent work in this area, and coordinate with

)

S

NiN11-1R am

BW Mﬂ Information Act

evi
Greetings, { g é’; : %.q
Jack in Se%@iﬁ e Law Co ssion released its issues paper on the review of the Official Information Act.

http://www. -gov ihz/preject/review-official-information-act-19827quicktabs 23=issues paper#node-2033 . |
have read the\s@n% ifcontains lots of excellent recommendations. We think this paper requires a MAF wide
th

From: Mark Patchett
Sent: Tuesdav. 1A
To:

b
Vo
h

Subject: Law issi

response and enior solicitor) has agreed to co-ordinate it.

What | suaaest branches identify who will provide comments on the paper and these comments should he

given to ill then work them into a MAF response. This will be circulated again before being sent out. |
know that { Ot on and so our ability to respond is limited at this time, but if people read the summary in the
issues pap an then direct their attention to the relevant parts of report and comment on those.

| have spoken to the Law Commission and they have agreed to our comments being provided on 22 December.
This means comments to by 10 December please.

Mark Patchett
Acting Director of Legal Services
Ministry of Agriculture and Forestry

mark.patchett@maf.govt.nz

EXTN: 40221 | DDI: (04) 8940221 | FACSIMILE: (04) 8940726 | PASTORAL HOUSE - L10 | 25 THE TERRACE | PO Box 2526 | WELLINGTON |
PA/Contact: Carole Finlay extn 40222 |
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30 SEP 2010 ——

29 September 2010 MAF  |of peiten

] t Hon Sir Geoffirey’ Pa
o (4,
Commissioners
Mr Murray Sherwin , gz Opf “; it @%
Chief Executive and Director-General of ’ b e
Agriculture and Forestry | Val Sim

Ministry of Agriculture and Forestry
PO Box 2526

WELLINGTON /R el @
7 N
Dear Mr Sherwin %

Lyl A ol n

REVIEW OF OFFICIAL INFORMA! Gl N Urget frns  glecan
The Law Commission has a project u@ t i ew Zealand’s official Hed G <
information legislation. In Dec 2009 we oth requesters and providers of j%qwc) )
information to let us know th '@ou érnswithythe operation of this legislation and
in March 2010 we publish ar Q ain findings from this survey. M
We have now looked c@ & Qpeople drew to our attention and published o
an Issues Paper, The-Public’s'Ri w: Review of the Official Information Act
1982 and Parts - oc ment and Meetings Act 1987. This paper
discusses the where re may be required and asks for comment on our
preliminary propasalg. It%bgownloaded from the Law Commission’s online

Jawcem«govt.nz.

consuItati%ite//,\

rate more effectively. Electronic technology has transformed
nment worldwide and we must ensure our legislation can reflect
1. We also think our legislation needs more ongoing administrative
rt and ask how this might best be achieved.

Yours sincerely

7S

John Burrows
Commissioner
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