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Dear Ms Harris

Official Information Act request

| refer to your email of 30 July 2012 requesting a copy of the Ministry’s submission to the
Law Commission’s review of the Official Information Legislation together with all drafts,
advice, and internal communications (including emails) relating to that submission under
the Official Information Act 1982.

The Ministry of Justice commented on the Law Commission’s issues paper by letter
dated 16 December 2010 and this is publicly available on the Law Commission’s
website at www.lawcom.govt.nz/publications, along with other submissions received by
the Law Commission. This part of your request under the Official Information Act 1982
is formally declined under section 18(d) of the Act because the information is publicly
available.

The documents listed in the attached schedule also fall within your request and are
attached to this response.

The Ministry of Justice is responsible for preparing the Government response to the Law
Commission report. The draft documents disclosed do not represent Government policy
but reflect early thoughts within the Ministry on the issues raised during the Law
Commission review. Policy development related to the Government response to the
Law Commission report is separate from the Ministry’s comments on the issues paper.
The Ministry is developing the Government response to the report, and this is due to be
tabled in Parliament in February 2013.

Some deletions have been made to the documents listed in the attached schedule as
parts of some documents are out of scope of the request. The remaining deletions are
made under section 9(2)(a) of the Official Information Act in order to protect the privacy
of natural persons, under section 9(2)(ba)(i) in order to protect information which is
subject to an obligation of confidence, and under section 9(2)(g)(i) in order to maintain
the effective conduct of public affairs through the free and frank expression of opinions.

| am satisfied that there are no other public interest considerations that render it
desirable to make the information available.



You have the right under section 28(3) of the Official Information Act to complain to the
Ombudsman about the decision to refuse your request in part and the decision to
withhold some of the information requested.

Yours sincerely

Acting Deputy Secretary, Policy Group
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MEMORANDUM

To . Jared Mullen, Deputy Secretary Policy File reference
From Fiona lllingsworth, Manager, Constitutional Policy CON 08;99:08
ce Sarah Turner, Stuart Beresford, Emma Speight, Susan Acti edhh O
Howan i
Date
A -\

Subject LAW CONMMISSION: ISSUES PAPER ON OFFICI Summary efthe’Law
INFORMATION LEGISLATION y S\

Approval Review Comment

Purpose

N\o
) SNIVAN |
Background &A D\ O

- O

Key concerns <\ N

geveral matters of concern, and we recommend that the
mmission and make a submission on these matters. One

The Cowmmiséion recommends the qualification “in relation fo their Judicial functions” should
also apply o Courts.!

! Courts are excluded from the official information regime entirely, but tribunals are excluded only “in relation
to their judicial functions”. This means that purely administrative information about the Courts (eg, matters of
expenditure, building and resources) is excluded from the ambit of the OIA.




4, Making the administration of the Courts subject to the OIA simply because the
information is held by the Ministry (as a government department) may risk blurring the
separation of powers and compromising judicial independence. We consider that there
is a difference in degree and kind between administrative tribunals and the Courts,

particularly the superior courts.

We recommend making a submission to the Commission in consultation with S
Howan, Service Design Manager, Operations, District Courts.

Oversight and policy functions

The Commission recommends introducing an oversight functiop’ ehgo

policy, review and promotion of official information legislation. If recomyme

overseeing the OIA rest with the State Services Commissio
Detler

constitutional and rights-based polig iom.

7. The Commission has ovep-emphasised
emphasised the policy co Io@tins ~
broader system of consti Iii ; 5 g&

8. There would be ad
guidance, promofion

6. However, we do not agree with the suggestio
for policy and review of the OIA. Ad l;[:: Ao
y L]

O N
N
We rec W}@Wssion to the Commission making these points.
\\7 \/
f

Chang herole budsmen
The Commissiog /éeommends removing the veto power of both local and central government
and giving #aQntbudsmen the final decision-making power.?

9. he mission’s recommendation aims to avoid “scepticism” about the veto and
ie certainty about the nature of the Ombudsmen’s decision. Practically, the
change may be unnecessary and could undermine the current success the

Ombudsmen can have.

10. A major departure from the Ombudsmen’s current role is risky. Making the
Ombudsmen’s decisions enforceable changes the role from a persuasive to a judicial
one. ‘Careful review of the Ombudsmen Act 1975 and the extent to which the change is
consistent with the Ombudsmen’s role as an Officer of Parliament is necessary.

2 In the case of central government, the veto power refers to Cabinet's ability to veto an Ombudsmen
recommendation which the Minister would otherwise be under a public duty to comply with it.




11.  The proposed change also risks agencies litigating each step of the process to stave off
the final decision. This may have the unintended consequence of extending the time
taken to resolve complaints and reducing the current high levels of voluntary
compliance with the Ombudsmen’s recommendations.

We recommend making a submission to the Commission outlining the possible uninten
consequences.

S
7
plied i

Maintenance of the law v @
The Commission recommends a nhew withholding ground for infor urse
VIO K

of an investigation or inquiry where disclosure of that information reju the\inquiry or
investigation.

12.  This would be in addition to current ground 6(c)
disclosure would be likely to prejudice the
prevention, investigation and detection of of

13.  However, “maintenance of the lawn rSed, fg the OIA since 1982 and in the
g e\all 18

Privacy Act since 1993. Both Acts inistered
arce oRthe law” is only intended to apply to
hegefore, that this is anything more than a

we have seen the suggestion jhat'mainte
the criminal law. We are ':.0 :::=

recommendation raises a policy issue, but also a broader issue about the
Commission’s emphasis on meeting deadlines and how this impacts on the quality of its
reports. :

16.  In terms of the first issue, we acknowledge that the current approach of listing agencies
in various Schedules provides certainty as to which agencies are subject to the OIA and
LGOIMA, but at the expense of efficiency and full coverage.

17.  Alternatively, an opt-out approach could be used. Under that approach, all public sector
or state sector agencies exercising a public function would be subject to the OIA unless




18.

19.

20.

a conscious decision was made to exclude them. This would enable the OIA to cover
new or renamed agencies without having to amend the Schedules by Order in Council.
It would, thus, reduce transaction costs for government while helping the OIA to fulfil its

purpose.

Turning to the second issue, the Commission’s approach suggests that it is planning to

 recommend that government undertake the mechanical work of reviewing ths
Schedules. The Commission has done this in a number of recent repots, including/
review of public registers, and in relation to surveillance devices. aving g+
piece of work undone, the Commission makes it difficult for gov i
its reports.

The review of the Schedules would require significant coopdin&{i
public sector and wider state sector agencies. It is technicl Wol}
of a higher priority. These two factors alone make thi:iid of work

Commission to undertake.
We would support a deferral of the deadline f 3
Commission to complete the work. Q

N L

the alternative opt-out

o
«Q 4

We recommend a submission to the &0 S\l/
approach. o @

Q
b /\@ [\\

Next steps n<%\y%® '

21.

4 \}

' ision prior to submitting a response to the
I, If you have particular concerns arising from this
ary of the draft Issues Paper it may be appropriate

to discuss the

ni '

gaes

We intend to mes

Commission’s fi

Memorandupd gixhe &
{% LYot

Yes / No

3. Agree that specific submissions to the Law Commission be Yes/No
made about the:

3.1. risks involved in removing part of the Courts’ Yes/No
exemption from the Official Information Act 1982;




3.2. benefits of separating policy and review functions Yes/No
from guidance, promotion and oversight functions;

3.3. possible consequences of changing the Yes/No
Ombudsmen’s current role and removing the veto
power of local and central government;

3.4. wider implications of creating a new withholding Yes/No ié

ground for information supplied in the course of an
investigation or inquiry;

3.5. alternative “opt out” option to a complete review~o N @
the Schedules in the official information legislafi v

4. Agree that the Ministry raise separately the implicatio

the Commission recommending that the Schedules in
official information legislation be reviewed,;

5. Direct the Constitutional Policy team onk o sepa

O

Manager, Consitution
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MEMORANDUM

Jared Mullen, Deputy Secretary Policy File reference
Sarah Turner, General Manager, Public Law
From Fiona lllingsworth, Manager, Constitutional Policy Actle

Cc
Date 2 November 2010

Subject AW CONMISSION REVIEW OF THE OIA -

For

Purpose

1. You are meeting with Johy
Wednesday 3 Novemb
State Services Commi s3I
Official Information A

talking points for $
Background ﬂ) . %
j e its’issues paper on the review of the Act on 29 September
\OWpis 8eeking submissions by 10 December 2010.

harged with oversight of the operation of the
memo provides background information and

2.

Law Cofimnisaie ;f; ¢ Oversight

3.

here is no government “owner” of official information;

- There is no body responsible for championing open government or acting as a
watchdog of the underlying principles. The Ombudsmen does not have this

mandate;

- There is no central set of statistics relating to requests for information to provide an
overview of how the Act is operating in practice;




- There is little ability to pool or share knowledge across government or share
common issues or problems. This results in agencies working in silos;

- The provision of assistance and advice is ad hoc and informal and not widely known
or used; and

- There is no explicit requirement to issue guidance and material to agencies
requesters to enhance their understanding of the Act or to provide tgining.

The Solution
4. The Commission considers that these problems can be re ivind agency
oversight of the Act. The Commission has proposed that e this oveigight. It

suggests that oversight might encompass:

‘ E ather the Act is

A14. amonitoring function; to ensure that there ayé
working well, whether amendments are neeges

required to enhance its efficacy. Stath ligs gb
across government should also be
i. 0 g

received, whether information was
relied upon;
‘

4.2. a policy function; the ove M \atso be responsible for making

reports on prospective_le on relating to access to official
information;
4.3. a review functionytk& pyersigh Yould be required to carry out a review of

dically; and
4.4, e - ghe ight body should be charged with promoting

4re some gaps. The Commission has not included education,

Constitutional fe
B, ) ified some essential elements of an effective oversight
- e o

6.

C
al to good compliance. We suggest that education fits logically
nction, which is currently very narrowly focused. '

(=

he day to day administration of the Act. The policy function mentioned
mission seems to relate only to vetting draft legislation or policy with
information implications (for example draft legislation containing a secrecy
rather than policy advice regarding the Act itself.

lation to the monitoring function, we note that the Commission’s description is

essentially looking at public sector compliance and transparency, rather than monitoring
the effectiveness of the legislative framework. .

The purpose of the Official Information Act

8.

In order to determine whether oversight of the Act is necessary, and who should fulfil
that role, it is useful to consider the purpose of the Act. The Act serves a number of
purposes. We have set them out below with an indication of the government
departments with a policy or constitutional interest that may suit a lead role.




Purpose Agency

Enabling Parliament to hold the Executive to account - the Act [ Ministry of Justice
plays a pivotal role in the balance of power between Parliament
and the Executive

Increasing transparency - the Act is an effective check on the Ministry of Justi
Executive by making it accountable to Parliament and the people

7

Empowering citizens by providing access to information A, SSC ,S\/\\
Protecting the provision of free and frank advice from officials. Thisd fMi
helps to uphold a politically neutral public service, a cornerston

the Westminister system of government AT

Ensuring agencies get the information they require to W \/(V
their regulatory functions by protecting commercially sensitive.and %
personal information N N

Managing relationships between the State
information allows citizens to participate in gov
the Executive to account. Thisis a precursor

& stice, DIA, SSC

legitimate democratic government

10.

11.
The Hum

12, imary functions of the HRC are to:

13.

Wstimption that it s preferable to
Y. We do not agree that this is
acly. We consider that the oversight
. agencies’ strengths, as long as gaps
will avoid unnecessary disruptions while

The Commission appears to hav \>
have all oversight functions perfor
necessanly the tidiest or m
regime should be organls

be drawn with the Human Rights Commission
ner. These agencies perform roles that include
ommrssron has identified as oversight functions. The
ome of these functions, albelt without a legislative
o establlshrng these three agencies and setting out their
ered by the Ministry. The policy and implementation split can
Mchas Increased transparency, which allows policy advice to be
gth from operational matters.

Commission

o advocate and promote respect for, and observance of, human rights; and

e encourage the maintenance and development of harmonious relations between
individuals and among the diverse groups in New Zealand society.

Education is a significant means of fulfilling this mandate. The HRC is an advocate for
human rights. It promotes and protects the observance of human rights by education
and publicity.




14.  In the year ending June 2010, the HRC advocated for the incorporation of human rights
standards in legislation, policy and practice in 56 submissions to Parliament, and in
responses to consultation documents. It also responded fo requests from government
agencies for human rights expertise in the early stages of policy development.

The Privacy Commissioner

15.  Part of the Privacy Commissioner's role involves promoting an u erstandin
acceptance of the information privacy principles. The Privacy Com r's .

o Maintains a website with guidelines, case notes, fact S ters.,Eeeches
and reports; é
ON LG

o Gives regular workshops and seminars on h guidelines

and information matching;

o Comments on legislative, policy or 2
implications;

e Monitors compliance with the pub
¢ Can report to the Prime ﬁi@ f
The Office of the Ombudsm e Q
@I ssist agencies to improve the quality of decision
ce % dministrative processes. They do this by:

||| deyelopments and identifying skill and knowledge gaps;

16. The Ombudsme
making, deliv

apolicy and administrative proposals and practices to ensure
ficiples of good administration and decision making and open

advice, training and information resources to build state sector capability
sttative, decision making, and complaints handling processes, and in the
n of the official information legislation.

@‘. to build state sector capability the Ombudsmen:

Provide advice on relevant legislative, policy and administrative proposals, and the
operation of the official information legislation;

o Offer training on the role of the Ombudsmen and the operation of the official
information legislation; and

o Produce resources to assist agencies to develop good administrative, decision
making and complaints handling processes and improve compliance with the official
information legislation.




18. In the year ending June 2010, the Ombudsmen provided advice on 35 proposals and
conducted 23 workshops and training seminars on the Act and the role of the
Ombudsmen to agencies.

Success criteria

19.  The Commission has suggested some changes to New Zealand's freedom,/df
~ information regime. We consider that any changes to the regime must meet
criteria if they are to be successful and an improvement on the ¢ ituati
have identified the following criteria:

19.1. Changes should not increase bureaucracy or costs t
to the regime;

19.2. There should be no duplication of roles feiween ' ad
administering and monitoring the regime;

19.3.

19.4.
20.  The changes proposed by the Con




Next steps

23. The next steps are to mee 9, M on 3 November to discuss the
oversight issue, and the ¢ hhe Ministry will be making a submission

to the Commission by 10

Recommendations

24.  ltis recommeng : tents of this briefing.

Comments:

Signature:
Name:

Date:
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MEMORANDUM

To Jared Mullen, Deputy Secretary Policy Group File reference

From . Melinda Geary, Po'licy Manager, Public Law Acti uire

Ge Sarah Turner, General Manager of Public:Law @
Date 1 December 2010 :

Subject FURTHER INFORMATION ON THE LAW
COMMISSION REVIEW OF THE OIA — OVER
BYssc .

Background

2. The Co discussion paper on the review of the Act on 29
mission is seeking submissions by 10 December 2010.

September e 1 H
Yo ahrission on 3 November: As a result of that meeting, you
r iation on the Gommission’s oversight proposal.

pisceainy” ()

\2 - \\// ¢ 5 [
3. u eglested the following information:
What he Commission trying to remedy?

d

erstanding of the Act creates the following problems:

4, @ ommission considers that a lack of formal structures to improve practice and

There is no government “owner” of official information;

" 42, Therels no body responsible for championing open government or acting as. a
watchdog of the underlying principles. The Ombudsmen does not have this

mandate;




There is no central set of statistics relating to requests for information to provide

4.3.
an overview of how the Act is operating in practice;

4.4, There is little ability to pool or share knowledge across government or share
common issues or problems. This results in agencies working in silos;

4.5. The provision of assistance and advice is ad hoc and informal and not widely
known or used; and

4.6. There is no explicit requirement to issue guidance and mateyial to agenci d
requesters to enhance their understanding of the Act or to raini g

5 We have met with the Commission to discuss the issuessifjey™“have jid @ It

became clear in the meeting that the oversight proposal f§\ot 3 :
comparison to the Commission’s other proposals, and 8y Ware no
SSC providing oversight; instead they were asking the gulestion of

dversight is

NREMEr [
required at all. Who provides the oversight seemed {0 be a se @ atter for the
i o di

Commission. When asked about the issues ide :
the individual issues but said that the survey congftsis eqdl that people would
like better advice on the Act. The Commisstun Kelidve/thatheAct is falling behind
other regimes (for example in the priva . AUseN

oversight of its constitutional foundations
6. The Commission has referenced th &* tmdertake

SSC provjdethit
asked fo ’?y

d not discuss

gMhe

the problem. The Commission has proposed that
g text of its report. However, the Commission has not

netion; to ensure that there are assessments of whether the Act is
, Whether amendments are needed, or whether other measures are
0 enhance its efficacy. Statistics about official information matters
esg government should also be-collected, such as the number of requests

a policy function; the oversight body should also be responsible for making

7.3.

7.4,

TEpOris—0H—prospectve—legisiatol—or—policy—telatmg—l0—aceess—to—=0iola——

information;

a 'review function; the oversight hody would be required to carry out a review of
the official information legislation periodically; and

a promotion function; the oversight body should be charged with promoting
proactive release.




8.

In addition to the oversight function, the Commission has proposed that SSC be given
the function of promoting awareness and understanding or the Act and to arrange for
the provision of education programmes and training. The Commission notes that there
would be advantages in the Ombudsmen being involved in the provision of training, but
there are advantages in SSC having responsibility for setting up training programmes,.
and monitoring attendance and effectiveness. .

_‘&
&
S
&S

%










GO

The st

33. ( (Byth Micola White and the Commission [dentified that there is a need for agencies and

—————<tho/publicto-leariore-apout-the freedonTof fhiormatiomregirie: —Botrcorcludetat
the regime Is not fatally flawed and made no recommendations that go to the heart of
the philosophy of the Act. However both did conclude that better education and
guidance is required.

34.




, Timeframe and ﬁe}gtg"teps.

N
37.  We seek your direction as 3 isity to make a submission
to the Commission. The Commission i § by 10 December 2010.

Recommendations

N
38.  Itis recommended that you: -
1. Note the contents g Rriefi < ;: )
%@ovide a submission to

2. Decide whethg
YES / NO

Policy M‘;E oF %
ta& is @
cl

At
Recipient mplete

Signature:
Name:

Date:




Previous consideration of the Act — Nicola White’s research

1. The Commission has drawn on Nicola White's research on the Act entitled Free
and Frank — Making the Official Information Act 1982 work better. It is useful to
take into account the positives, issues and solutions identified by Ms White when
considering the Commission’s oversight proposal.

2, The following is what Ms White identified as working well with the official
information system:

2.1. Many government systems are now geared #

2.2. Basic systems for processing 1agus
S011E

stream of commentary and-s
proposition that the basi A
(requests by ‘ordinary X

{ sVabo
largely came when theTet \ 28
in some way; E ;

Quality of decisio yiCe has improved — the scrutiny that
icantly improved the quality of advice and

s government; and
e~Ombudsmen as the review authority has worked

ombudsmen is respected and appreciated by all
$ inevitably disagree with decisions sometimes on

, 2. Managing large requests — hig and poorly specified requests were often
/X identified as problematic;

\>~7/ 33 Timeframes — from the outset, fallure among those responding to
requests with the time-frames in the Act has been a problem. Delay has
been the subject of comment in almost every ombudsmen annual report
since the Act's implementation; .

3.4.  Information management in an electronic age — the electronic age has
greatly increased the volume of information that is created and stored by




3.5.

3.6.

the state sector. This increases the pressure on the administrative
provisions of the Act that are designed to deal with large requests, such
as time extensions and charging.

Profecting government advice and decision-making processes -—
Increased openness has come at a price; papers are written differently
and work has been driven off paper because people do not perceive the
protection provided in the Act as reliable or effective;

Administrative impact of the Act — agencies
accept that responding to requests is core busip
the state sector is busy and demanding, with i

Building up systematic expertise — there
enable departments to seek advice fro

Overall balance in the system .
use requests at times as a fe > W tRe—government machinery
down or to punish or a 3 = ation to embarrass the
government. It is th g ythat those responding to
requests attempt to ma meAGtjcsy




—

FlLE =T L3

. e newio wne B&& @
| S;. A2 bg J&w :
RV = it '

v/, T V@
Hecisg) an § &3

Fl

2/1/ 200




