New Zealand Fire Service

National Headquarters
Leve! 9, AXA Gentre
80 The Temace

PO Box 2133
Wellington

New Zealand

Phone+64 4 496 3600, Fax +64 4 456 3700

20 August 2012

Alex Harris
By email: fyi.org.nz

Dear Alex

OFFICIAL INFORMATION REQUEST — LAW COMMISSION'S REVIEW OF THE
OFFICIAL INFORMATION ACT

| refer to your information request dated 30 July 2012.
| attach copies of the following information which is covered by your request:

Email: Review of the Official Information Act, dated 24 December 2010

Email: NZFS comments to Law Commission on OIA, dated 24 December 2010
Email: Draft comments to Law Commission on OIA, dated 23 December 2010
Email: The Public's Right to Know, dated 19 November 2010

Email: FW: Official Information Act — Law Commission Issues Paper ‘The Public's
Right to Know’, dated 15 November 2010

Certain information is withheld in reliance on section 9(2)(a) of the Official Information Act
1982, which relates to the privacy of natural persons.

If you wish fo discuss any aspect of your request or this respense, of if you need any
further help, please contact Joy Campbell, Legal Counsel (joy.campbell@fire.org.nz).

www.fire.org.nz

Working with communities to protect what they value | Te mahi tahi ki ngahapori, ki te tiakii a ratou taonga



You have the right to contest the decision to withhold information by seeking an

investigation and review of that decision by the Ombudsman, whose address for contact
purposes is:

The Ombudsman
Office of the Ombudsmen

PO Box 10-152
WELLINGTON

Yours sincerely

V.

Paul Baxter
Chief Executive & Natlonal Commander
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From: Ofticial Information Act lomdallnfomaﬂom@lamom.govt.nz]
Sent: Friday, 24 December 2010 10:31 a.m.

To:

Subject: ‘Eagagggiga!igﬁmalhﬁbnnaﬂonﬂun

Thank you for your email.

This is an autometic reply to acknowledge receipt of your email,

Law Commission
Level 19, HP Tower, 171 Featherston Street PO Box 2599, Wellington

Telephone 84 473 3453
Fax 84 471 @959

Website: http://www.lawcom, govt.nz
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‘his email message and attachments do not necessarily reflect the views of the Law
Commission.

It may contain information that is confidential and may be subject to legal privilege.
If you are not the intended reciplent, you are hereby notified that you must not use,
disseminate, distribute or copy this email message or its attachments.

If you received this message in error please notify the Law Commission and return the

original message to the sender. Please destroy any remaining copies.
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From:
Sant: Friday, 24 December 2010 10:31 a.m,

To: ‘officlalinfo@lawcom.govt.nz'

Subject: Officlal Information Legisiation Review

Attachments: NZFS comments to Law Commission on OlA 24dec201 0.pdf
Hello

| attach the comments of the New Zealand Fire Service on issues discussed in the Law Commission's paper, ‘The
Public’s Right to Know’.

Please fet me know if you have any questions or comments
Thank you

Regards

i

New Zealand Fire Service
National Headquarters
Level 9, AXA Centre

80 The Terrace
Wellington

DDI:
Mobile:

Fax: 04 496 3700

I



Chapter 2

Q182

The New Zealand Fire Service (‘NZFS') supports the proposals to clarlify
which agencies are covered by the OIA.

The OlA cumently states that the New Zealand Fira Service Commission
(‘Commission’) is subject to the OIA.

The Commission is the governing body of the NZFS and the Nationa
Rural Fire Auttortty.

The Commission is not the eame entlty s the hundreds of volunteer fire
brigades (‘VFBs'). VFBs are usually incorporated socletles, are not organs
of the Commission but have an agreement for service with the
Commission.

Despite the wording of the Schedule of the OlA and the separation of
VFBs from the Commission, the Office of the Ombudsman recently
deemed VFBs to be employees of the Commission in order to apply the
provisions of the Act fo them.

NZFS accepts that information heid by VFBs about the delivery of fire
prevention and response services is Commission information and sublect
to the QIA. Howevar, this should not require any strained interpretation.

A clarification of the entities that Parliament intended the OIA to apply to
might avoid this type of exercise.

Chapter 3

Q 8 and para
3.25

NZFS agrees that the OIA should continue to be based on a case by case
maodel.

Q9

NZFS agrees that ctarification and certalnty could be gained through
enhanced guidance.

NZFS also strongly supports the suggestion that more guidance and
training shouid be given to agencies.

Q10

NZFS agrees that there should be a compliation and enalysis of, and
commentary on the case notes of the Ombudsmen.

Q11

NZFS agrees that there should be greater access to, and reliance on the
case notes as precedents.

Q12

NZFS agrees that more information and guidance should be available,
with greater use of case notes. Given the case by case nature of the
application of the Act, this would be vary helpful.

Q13

NZFS agrees that there shouid be a dedicated aﬁd accessible wabsite.




Chapter 4

Q14815

NZF$ supports the proposal fo clarify the meaning of ‘constitutional
conventions' in section 9(2)(f) of the OlA.

Chapter 5

Q16

NZFS does not agree that the commerclal withholding ground should
continue to be confined to situations where the purpose is to make a
profit.

NZFS$ cften enters commercial arrangements with external entities. While
NZFS does not camy out activities for profit, it must operate within the
commercial market to get goods and setvices.

The commercial withholding ground needs further examination, as
traditional public sector / private sector boundaries are eroding all the
time, and parties increasingly are working in partnership.

Q17

NZFS supports a statutory amendment to support a wider definition of the
commerciai withholding ground.

Q18

NZFS does nat support an amendment to the trade secret and
confidential withholding grounds, but supports guidance and examples to
assist in assessment of requests,

Q198

NZFS agrees that the OIA should continue to apply to information In
which intellectual property is held by a third party.

Q21

In NZFS' view, the public interest factors should be included in guidance,
rather than in ah amendment to the Act

Q22

As noted above, NZFS experiences difficulties with the commercial
withholding ground, as NZF$ hoids information: in which it shares an
inlerest with other parties who are ‘for profit’.

In NZFS view, there is a risk to public safety if NZFS cannot control the
use and integrity of its information (for Instance datasets of spatial
focalities information),

Chapter 6

Q23

NZFS supports the proposal fo alter the privacy grounds for withholding
information, to one enabling withholding such information if releasing it
would “unreasonably” infringe on a person's privacy.

NZFS operates in a robust employment refetions environment. NZFS
frequently raceives requests which are declined on the basis that there
are reasonable grounds to belleve that the release of information may
present a risk to the safety of an individual.

NZFS would be reluctant to see any reduction in the grounds for declining
requests on the basis of profecting the privacy of cthers,




Chapter 7

Q28

NZFS supports amendment to the ‘wil soon be publically availabie’
ground, as this will provide greater certainty to those dealing with requests
for information.

Q29and Q30 _|

| The NZES strongly supports the-proposalin the paper that new-greunds
for declining an information request be added that protect information
supplled in the course of an investigation or inquiry.

The NZFS requests regarding investigations In 2 contexts ~ firstly
emplayment relations, and secondly fire investigations.

In the context of the employment relations environment NZFS receives
requests which risk intimidation of witnesses andfor inappropriate
attempts to interfera with the legitimate process of an investigation.

The NZFS Is often able to decline these requests on the basig that the
information is 'evaluative material’, Employment law may also dictate
whether a requester is entitled to receive the informetion.

Any steps that could protect those wha, in good faith, provide information
to Investigations and inquiries would be most welcome.

In addition, NZFS recaives many requests for information about NZFS’
fire investigations, both from Police and insurers. Clear guldelines and
examples could help give greater certainty about the scope of what may
be withheld where NZFS is holding information relevant to a Police
investigation.

Chapter 8

Q31

NZFS agrees that the Act should not contein a codified list of public
interest factors, but supports more guidance being provided on public
interest factors.

Q33

NZFS agrees that the public interest test should be contained in a
separate provision. This will make application of the Act clearer for
agencies responding to requests.

Q34

NZFS does not agree ta a new requirement for confirmation that the
public interest tests have besn considered and which ones have basn
relled on for withholding.

Chapter 9

Q35

NZFS agrees that the phrase ‘due particularity’ should be redrafted for
clarity.

Q386

NZFS agrees that agencies should consult with requesters where there is
a requiest for & large amount of information. This should assist both
agencies and requesters.




Q 37

NZFS agrees with the suggestion that where a request lacks due
particularity, the 20 working day period should only run from the date on
which the request has besn satisfaciorily refined.

Q 38, & paras
9.23&924

NZFS agrees with the proposal thet time spent on review and assessment
should be taken into account and that the Act should be amended to
clarify this.

NZFS supports the supgestion thet regulations on charging would contaln
the items listed In paragraph 9.23.

NZFS supports tha suggestion that charging should apply, in appropriate
circumstances, o research and assessment even where the information
is eventually withheld. OLA requests can be a large burden on agencies’
resources, even where information is withheld. This requirement may alsc
discourage frivolous and vexatious requests for obscure information or
large volumes of information.

Q39

NZFS agrees that it may be usefid to define ‘substantial by reference to
the size and resources of an agency.

However, while a number of agencies, like NZFS, are large in terms of
employee numbers, resources for responding to requests for Information
are stilf relatively small. We would therefore suggest that the reference
should be to the resources of the agency which are available for
responding fo requests, rather than having a focus on the ‘size’ of the

agency.

Q41442 &
paras 9.23, 9.24
&9.25

NZFS agrees that the conduct of the requester should be able to be taken
Into account In assessing If a request is vexatious.

NZFS has experienced incidents In the past, where certain partles sought
to overwheim the organisation’s overall administrative and management
capabillty by overioading it with OIA requests. in soma instances the
crganisation recelved the same requeet, differing in minor ways, from
hundreds of persons.

NZFS racognises the piace of the OIA to alfow requesters to pursue
Issues In this environment. However, in NZFS' view the use of requests to
overwhelm an agency’s administrative resources ls not within the intent of
the Act.

Therefore the NZFS supporis the paper's recommendation to define
vexatious and frivolous requests, and the paper’s recommendations about
declaring requesters vexatious.

NZFS would however also support provision for agencies to be abla to
take into account the ‘surrounding circumstances’. NZF8 has had
instances of numercus and large requests from a number of requesters at
the same time, rather than from a single requester.

NZFS would support a clarification to tha definition of 'vexatious' that it
contains an element of bad faith. This may be clearer for agencies and
requesters.

Q43

NZFS$ supports the proposal fo introduce new grounds for refusal If
information (or substantially the same information) has aiready been
provided.




Q 45 & para
9.42

NZFS supports the proposat that agencies shouid be able to ask
requesters to provide reasons for their request where this might help
refine overly broad requests.

Q46

NZFS agrees with the proposals, that the OIA shouid state thet requests
may be oral or written, and do not need to refer to the OIA. This would
provide clarity for agencies and requesters.

However, T6Fa geographically spread agency like NZFS, which has a
presence in almost every community the country, it is difficult to manage
verbal requests st a local lavel. it is preferable that OIA requests are in
writing, so they may be properly monitored and assessed,

Q47

NZFS agrees, more informaticn for requesters should assigt them with
formulating requests.

Chapter 10

Q48

NZFS agrees the 20 working day limit for decisions should remain.

Q49

NZF8 agrees, this clarification about releasing information as soon as
practicable would assist agencies and requesters.

Q50

NZFS agrees that there should not be a statutory requirement that
requests are acknowlsdged.

OlA requests already present time challenges In agencies that do not
have large resources available for O1A requests. The requirement for
further correspondence would simply increase pressure on agencies.

Q 51

NZFS agrees that the complexity of material should be a ground for
extending the time Jimit.

Many requests NZFS recelves are complex and may raquire the
compliation of information from our various Reglons. Offen requests
cannot be actioned within the standard timsframe.

Qs2

NZFS does not support extension by agreement.

A requester may be unwilling to extend a timeframe, even where an
agency will need the extension to action the request for various reasons,

Q53

NZFS strongly supports the proposal that fiexibility should be retained.
OIA requests are of varying complexity.

In addition agencies will have differing capabilities to deal with OIA
requests. Agencles will generally resource for an average level of
requests, rather than peak levels, which may arise in relation to &
perticular policy or incident. It is not reasonable to expect agencles to
provide resources on short notlce for unexpected spikes in numbers of
requests.

Q 54 & para
10.25

NZFS supports the proposal that the Ombudsmen continue to provide
guidance on the handling of urgent request.




Imposing additional requirements under the OlA may provide mare '
grounds for vexatious complaints of non-compliance against agencies.

NZFS supports the suggestion that requesters need to explain reasons
why a request is urgent. NZFS receives many ‘urgent’ requests, which
appear to NZFS to be routine requests.

Q56

NZFS agrees that there shoukd not be a mandatory reguirement to consult
with third parties.

It is not always practical or possible to consult with third parties. In NZFS
view, the existing protections for third party interests give sufficient
protection.

Since requests are on a case by case basis, it may however be helpful for
the Ombudsmen to provide additional guidance on when it is appropriate
to consult with third parties.

Q 57

NZFS agrees that there should be a requirement to give notice where
significant third party interests are at stake.

Q68

NZFS suggests & 10 working day notice pariod for third parties to respond
to these notices, rathet than 5 working days. The 5 working day period
may not be adequate for third parties to assess the requesst,

NZFS also suggests that significant where third party notice Is required,
this should be a ground for extension of the time agencies have to advise
the requester of the declalon on releasa.

Q59

NZFS agrees that the Act shouki provide for partial transfers.

Q62

NZFS does not agree that alectronic provision of information should
giways be at the preference of the requester.

In some instances it may be more appropriate that hard copies of
documents are released, given the risk of alteration of electronic
information.

Q64

NZFS agrees that where appropriats (for instance large volumes of
information are requested in hard copy) costs should be recoverable from
the requester.

Q 65 and paras
10.73 to 10.95

NZFS strongly supponts a clarification under the Act about the ability of
agencies to place conditions on the release of information.

In NZFS’ view, the current provisions are not adeguate, and the ability to
place conditions on reuse must be made clear.

Agencies need greater ceriainty around the safety of information released
so they may have some protection against the misuse of that information.

Given the difficulties suggested in the paper in framing the conditions that
may be impased and how conditions could be enforced, further gukiance
from the Ombudsmen shouid be considered.

NZFS does not support the suggestion in the paper that there could be a
ground for compiaint where a requester belleves that Information should
have been proactively disciosed.

NZFS supports the provision of a discretion for agencies to chargs for the




decision making process, including consultation and deliberation. Thig
process can ba difficult and time consuming.

Q66 NZFS supporis the promuigation of regulations o set aut a clear
framework for charging.

NZFS agrees with the Law Commission’s view in the issues paper that
agencies err on the side of not charging for requests for information, often
_due fo uncertainty about appropriate charging practice.

Chapter 11

QB9 NZFS agrees that tha Act should set out the full process for complaints,

Q72 NZFS does not agree that thers should be a further ground of complaint i
notice is not given to third parties.

Q75 NZFS strongly disagrees with the proposal that the Ombudsmen be given
the final power of decision,

Q76 NZFS strongly disagrees with the proposal that the veta be removed.,

Q81 NZFS$ agrees that the complaints processes should be aligned.

Q 82 NZFS agrees that the Ombudsman should have a power to pubiicly draw
attention to the conduct of the agency, rather than Imposing a financlal or
penal sanction.

Chapter 12

Qa8 N2FS does not support the Praposal that agencies be required to
proactively release official informetion.

Agencies produce large volumes of ‘official information’, A requirement for
proactive disclosure could be impractical for agencies and impose
additional and unwarrantsd costs on the agency.

Agencies should have discretion to proactively disclose information as
they see fit. Good practise will mean that agencies will proactively
disclose information where they receive large numbers of reguests for that
information or type of Iny .

Q 89 NZFS does not support a requirement for explicit publication schemes.

Qoo In NZFS' view, disclosure logs shouid not be mandatory.

Q91 In NZFS’ view, proactive disciosures should have the same protection as

releases of information requestad.




Chapter 13

Q92

NZFS strongly supports the inclusion of a function of providing advice and
guidance to agencies and requesters.

Q83

NZFS strongly supports the proposal that the Act should include @
function of promoting awareness and understanding, and providing
education and tralning.

Q95

NZFS does not agree that agencies should be required to submit
slatistics.

Qo6

NZFS agrees that an audit function does not need to be included In the
OIA.

Many agencies have thelr own intemal audit and legislative compliance
programmes, and will be subject to audit by Audit New Zealand.

Qo8

NZF$ agrees that the Ombudsmen should continue to recelve and
investigate complaints.

Qo9

NZFS agraes that the Ombudsmen shouid be responsible for providing
guidance and advice.

Given the years of camying out OIA functions, the Ombudsmen would be
best placed fo carry out this function.

Q100

In NZFS' view, the Ombudsmen should be responsible for the promotion
stc of official information and training.

Q 103

NZFS agrees with the paper's racommendation about possible oversight
of the OlA by the Department of Intemnal Affairs {pariicularly given the
Department's oversight of the Public Records Act 2005 and Archives NZ).

Chapter 15

Q 106

NZFS agrees that the OIA should be redraftad. This could assist in
making the OIA more readable and more readily understood by agencies
and requesters,

Q108

NZFS does not support the paper’s proposal to enable complaints to be
made to the Ombudsmen about alleged non-compliance with the Public
Records Act 2005.
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To:
Subject: comm=its to Law Commission on OIA (tabie)

Attachments: Draft comments to Law Commission on OIA (table).docx

HED

Suggest changes tracked in red. Remind about the closing date. | may wish to consult the Minister's office abt 2
couple of points.

Cheers



Chapter 2

Q1&2

The New Zealand Fire Service (NZFS) supporis the proposals to clarify
which agencies are covered by the OIA.

The OIA currently states that the New Zealand Fire Service Commission
(‘Commission’) is subject to the OIA.

The Commission is the governing bady of the NZES and the National

Rural Fire Authority.

The Commission Is not the same entity as the hundreds of volunteer fire
brigades ('V/FBs’). VFBs are usually incorporated societies and-, are not
organs of the Commission, but have an agreement for service with the
Commission,

Despite the wording of the Schedule of the O!A and the saparation e
paivre of VFBs from the Gommission,-+essntly the Office of the

Ombudsman desided- recently deemedthat i
_ VFBs to be employees of the Commission in

order to apply theprovisione of the Act 1o .

NZFS accepts that information held by VFBs about the delivery of fire

prevention and response services te-the-Commission-is Commission
information and subject to the OLA,
Commission: However, this should not require any strained intarpretation.

A clarification of the entities that Pariiament intended the OIA to apply to
might avoid this type of exercise.

Chapter 3

Q 8 and para
325

NZFS agrees that the OIA should continue to be based on case by case
mode).

Q9

NZFS agrees that clarification and certainty could be gained through
enhanced guidance.

NZFS also strongly aupports the suggestion that more guidance and
training should be given to agencies,

Q10

NZFS agrees that there should be a compilation and analysis of, and
commentary on the case notes of the Ombudsmen.

Q11

NZFS agrees that there should be greafer access to, and reliance on the
case notes as precedents,

Q12

NZFS agrees that more information and guidance should be available,
with greater use of case notes. Given the case by case nature of the
application of the Act, this would be very helpful.

Q13

NZFS agrees that there should be a dedicated and accessible website,

Chapter 4




Q14815

NZFS supports the proposal to clarify the meaning of 'constitutional
conventions’ in section 8(2)(f) of the OIA.

Chapter &

Q16

NZFS does not agree that the commercial withholding ground should
continue to be confined to situations where the purpose is to make a
profit.

NZFS often enters commercial arrangements with external entities. While
NZFS does not carry out activities for profit, # must operate within the
commercial markel to get goods and services.

The commercial withholding ground needs further examination, as
traditional public sector / private sector boundaries are eroding alf the
time, and parties increasingly are working in partnership.

Q17

NZFS supports a statutory amendment to support a wider definition of the
commercial withholding ground.

Q18

NZFS does not support an amendment to the frade secret and
confidential withholding grounds, but supports guidance and examples to
assist in asseesment of requests.

Q19

NZFS agrees that the OIA should continue to apply to information in

1 which intellectual property is held by a third party.

o1

In NZFS" view, the public interest factors should be included I guidance,
rather than in an amendment to the Act.

Q22

As noted above, NZFS experiences difficulties with the commercial
withholding ground, as NZFS holds information in which it shares an
interest with other parties who are ‘for profit’.

In NZFS view, there is a risk to public safety if NZFS cannot control the
use and integrity of its -ewr information (for instance datasets of spatial
Nocalities information),

Chapter 6

Q23

NZFS supports the proposai to alter the privacy grounds for withholding
information, to one enabling withholding such information if releasing it
would "unreasonably” infringe on a person's privacy.

NZFS operates in a robust employment relstions environment. NZFS
frequently receives many- requests which are declined on the basis that
we-there are have-reasonable grounds to believe that the release of
information may present a lead-fo-a risk-ts_to the safety of an individual of

NZF5 would be reluctant to see any reduction in the grounds for declining
requests on the basis of protecting the privacy of others.




Chapter 7

Q28

NZFS supports amendment to the ‘will soon be publically available’
ground, as this will provide greater certainty to those dealing with requests
for information.

Q 29 and Q30

The NZFS strongly supports the proposal in the paper that new grounds
brdec"n Ay wii] llll din :Ill EeQuUesST D& 2 Sy hat orotect inform ion
suppfied in the course of an investigation or inquiry.
The NZFS receives-a-numberof-these_requests rding investigations ;
raairlyin 2 contexts ~ firstly employment relations, and secondly fire
investigations,

In the context of the employment relations environment NZFS
occasionally-_receives requests which give-rise-te-a risk of-_intimidation
of witnesses and/or inappropriate attampts to interfere with the legitimate
process of an investigation.

The NZFS is often able to decline thess requests on the basis that the
information is 'evaluative material'. Employment law may also dictate
whether a requester is entitied to recelve the information.

Hawever-any steps that could protect those who, in good faith, provide
information to investigations and Inquiries would be most welcome.

In addition, NZF$S receives many requests for information about NZFS’
fire investigations, both from Police and insurers. Clear guidelines and
examples could help give greater certainty about the scope of what may
be withheld where NZFS is hoiding information refevant to a Police

investigation.

Chapter 8

Q 31

NZFS agrees that the Act should not contain a codified list of public
interest factors, but supports more guidance being provided on public
interest factors.

Q33

NZFS agrees that the public interest test should be contained in a
separate provision. This will make application of the Act clearer for
agencies responding to requests.

Q34

NZFS does not agree to a new requiremsrt for confimmation that the
public interest tests have been considered and which ones have been
refied on for withholding.

Chapter @

Q35

NZFS agrees that the phrase 'due particularitly' ehould be redrafted for
clarity.

Q36

NZFS agrees that agencies should consult with requesters where there js
a request for a large amount of information, This shoukd assist both
agencies and requesters,




Q37

NZFS agrees with the suggestion that where a request lacks due
particularity, the 20 working day period shouid only run from the date on
which the request has been satisfactorily refined.

Q 38, & paras
9238&9824

NZFS agrees with the proposal that time spent on review and assessment
should be taken into account; and that the Act should be amended to
clarify this.

NZFS supports the suggestion that regulations on charging would contain
the items listed in paragraph 9.23.

NZFS supporte the supgestion that charging shouid apply, in appropriate
circumstances, to research and assesement even where the information
is eventually withheld. OIA requeste can be a large burden on agencies’
resources, even where information is withheld. This requirement may also
discourage frivolous and vexatious requests for obscure information or
large volumes of information.

Q39

NZFS agrees that it may be usefu! to define ‘substantial’ by reference to
the size and resources of an agency.

However, while a number of agencies, like NZFS, are large in terms of
employee numbers, resources for responding to requests for information
are still relatively small. We would therefore suggest ihat the reference
should be to the resources of the agency which are available for
responding to requests, rather than having a focus on the ‘sixe’ of the

agency.

Q41&42 &
paras 9.23, 9.24
89.28

NZFS agrees that the conduct of the requester should be able to be taken
into account in assessing if a request is vexatious.

NZFS has experienced mcndenMs_toes i
seiree-oi-indusiral-disputes , where certain partiesemployees sought to
overwhelm the organisation's overall administrative and mgmgomem
capability by overicading it with te-deal-with OIA requests. jn som

Instances Frequently the organisation received the same request, diffeling
in minor ways, from hundreds of employeespersons.,

NZFS reoogmsee the place of the OIA to allow requesters to pursue
issues in this environment. However, in NZFS' view the use of requests to
overwhelm an agency's administrative is not within the intent of the Act.

Therefore the NZFS supports the paper's recommendation to define
vexatious and frivolous requests, and the paper's recommendations about
declaring requesters vexatious.

NZFS would however also support provision for agencies to be able to
take into account the ‘surrounding circumstances’. NZFS has had
instances of numerous and large requests from a number of requesters at
the same time, rather than from a single requester.

NZFS would support a clarification to the definition of ‘vexatious' that it
containg an slement of bad faith. This may be clearer for agencies and
requesters.

Q43

NZFS supports the proposal to introduce new grounds for refusal if
information (or substantially the same information) has already been
provided.




Q 45 & para
9.42

NZFS supports the proposal that agencies should be able to ask
requesters to provide reasons for their request where this might help
refine overly broad requests.

Q46

NZFS agrees with the proposals, that the OIA should state that requests
may be oral of writter, and do not need to refer to the OlA. This would
provide clarity for agencies and requesters.

However, for a gengraphically epread agency like NZFS, which has a
presence In almost every community -mestparte-of the country, it is
difficuit to manage verbal requests at a local level. It is praferable that OIA
requests are in writing, so they may be properly monitored and assessed.

Q47

NZFS agrees, more information for requesters should assist them with
formulating requests.

Chapter 10

Q48

NZFS agrees the 20 working day limit for decisions should remain.

Q 49

NZFS agrees, this clarification about redeasing information as soon as
practicable would assist agencies and requesters.

Q 50

NZFS agrees that there should not be a statutory requirement that
requests are acknowledged.

OlA requests already present time chalienges in agericies that do not
have large resources available for QA requests. The requirement for
further correspondence would simply increase pressure on agencies.

Q 51

NZFS agrees that the complexity of material should be a ground for
extending the time limit.

Many requests NZFS receives are complex and may require the
compilation of information from our various Regions. Often requests
cannot be actioned within the standard timeframe.

Q52

NZFS does not support extension by agreement.

A requester may ba unwilling to extend a timeframe, even where an
agency will need the extension to action the request for various reasons.

Q53

NZFS strongly supports the proposal that fiexibility should be retained.
OlA requests are of varying complexity.

In addition agencies will have differing capabilities to deal with OlA
requests. Agencies will generally resource for an average level of
requests, rather than peak levels, which may arise in relationto a
particutar policy or incident. it jsweuld-net-be reasonable to expect
agencies to provide resources on short notice for unexpected spikes in
numbers of requests.

Q 54 & para
10.25

NZFS supports the proposai that the Ombudsmen continue to provide
guidance on the handling of urgent request.




Imposing additional requirements under the OIA msy provide more
grounds for vexatious complaints of non-compliance against agencies.

NZFS supports the suggestion that requesters need to explain reasons
why a request is urgent. NZF$ recefves many ‘urgent’ requests, which
appear to NZFS to be routine requests.

Q56

NZFS agrees that there should not be a mandatory requirement to consult
with third parties.

It is not always practical or possible fo consult with third parties. In NZFS
view, the existing protections for third party interests give sufficient
protection.

Since requests are on a case by case basis, it may however be helpful for
the Ombudsmen to provide additionat guidance on when it is appropriate
to consult with third parties.

Q57

NZFS agrees that there should be a requirement to give notice where
significant third party interests are at stake.

Q58

NZFS suggests a 10 working day notice period for third parties to respond
to these nofices, rather than 5 working days. The 5 working day period
fmay not be adequate for third parties to assess the request.

NZFS also suggests that significant where third party notice is required,
this should be a ground for extension of the time agencies have to advise
the requester of the decision on release.

Q59

NZFS agrees that the Act shouid provide for partial transfers.

Q62

NZFS does not agree that electronic provision of information should
always be at the preference of the requester.

In some instances it may be more appropriate that hard copies of
documentes are released, given the risk of alteration of electronic
information.

Q64

NZFS§ agrees that where appropriate (for instance large volumes of
information are requested in hard copy) costs should be recoverabie from

the requester.

€Q 65 and paras
10.73 10 10.95

NZFS strongly supporis a clarification under the Act about the ability of
agencies to place conditions on the release of information,

In NZFS’ view, the current provisions are not adequate, and the abiiity to
place conditions on reuse must be made clear.

Agencies need grealer certainty around the safety of inforrnation released
8o they may have some protection against the misuse of that information.

Given the difficulties suggested in the paper in framing the conditions that
may be imposed and how conditions could be enforced, further guidance
from the Ombudsmen should be considersd.

NZFE does not support the suggestion in the paper that there could be &
ground for complaint where a requester believes that information should
have been proactively disclosed.

NZFS supports the provision of a discretion for agencies fo charge for the




decision making process, including consultation and deliberation, This
process can be difficult and time consuming.

Q66 NZFS§ supports the promulgation of regulations to set out a clear
framework for charging.

NZFS agrees with the Law Commission’s view in the Issues paper that
agencies eiT on the side of not charging for requests for information, often
due-touncertainty-about appropriate-chargingpractice.

Chapter 11

Qe NZFS agrees that the Act shouid set out the full process for complaints.

Q72 NZFS does not agree that there shouid be a further ground of complaint #
notice is not given to third parties.

Q75 NZFS strongly disagrees with the proposal that the Ombudsmen be given
the final power of decision.

Q76 NZFS strongly disagrees with the proposal that the veto be removed.

Qa1 NZFS agrees that the complaints processes should be aligned.

Qa2 NZFS agrees thal the Ombudsman should have a power to publicty draw
aftention to the conduct of the agency, rather than imposing a financial or
penal sanction.

Chapter 12

QB8 NZFS does not support the proposal that agencies be required to
proactively release official information,

Agencies produce large volumes of ‘official informatior’. A requirement for
proactive disclosure could be impractical for agencies and impose
additional and unwerranted costs on the agency.

Agencies should have discretion to proactively disclose information as
they see fit. Good practise will mean that agencies will proactively
disclose information where they receive large numbers of requests for that
information or type of information.

Q89 NZFS does not support a requirement for explictt publication schemes.

Q8o NZFS dose-net_agrees that disclosure logs should not be mandatory.

Q 91 In NZFS’ view, proactive disclosures should have the same protection as

releases of information requested.

Chapter 13



Q82

NZFS strongly supports the inclusion of a function of providing advice and
guidance to agencies and requesters.

Qo3

NZFS strongly supports the proposal that the Act should include a
function of promoting awareness and understanding, and providing
education and training.

Qa5

NZFS does not agree that agencies shouid be required to submit
statistics.

Q86

NZFS agrees that an audit funciion does not need to be included in the
OlA.

Many agencies have their own internal audit and legislative compliance
programmes, and will be subject to audit by Audit New Zealand.

Qo8

NZFS agrees that the Ombudsmen should continue to receive and
invesfigate complaints.

Qes

NZFS agrees that the Ombudsmen should be responsible for providing
guidance and advice.

Given the years of carrying out OJA functions, the Ombudsmen would be
best placed to carry out this function.

Q 100

In NZFS’ view, the Ombudsmen should be responsible for the promotion
efc of officlal informationtiA and training.

Q103

NZFS agrees with the paper's recommendation about possible oversight
of the OlA by the Department of Internal Aﬁajrs (in-particular-ac-the

particufarly given the Department's y
function-including-ove

rsight of the Public Records Act 2005 and Archives
NZ).

Chapter 15

Q108

NZFS agrees that the OIA should be redrafted. This could assist in
making the OIA more readable and more readily understood by agencies
and requesiers.

Q 108

NZFS does not support the paper's proposal to enable complaints to be
made to the Ombudsmen about alleged non-compliance with the Public
Records Act 2005,
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From: 3
Sent: riday, 18 November 2010 12:48 p.m.
Teo:

Subject: the wubnc's ght to Know

vi

®  Support it's timely review needs tg be updated as technology and way information is disseminated certainly

has changed, eg wikis, blogs even intranet wasn't a round at the writing of this legislation.

Support clear guidance through examples, and precedent, provided on website.

Just a note on the charging ~ the better the organisation s about managing its information (including tools
that could do a “vetting” process} the quicker the turn-around etc, regardiess of the fuantity/size /
substantial amount of information requested. Perhaps not helpful in this context - however push for
organisations to improve their information management,

»  Have concerns about the “reuse” of information and agree with your rommeni§iiiihat there should be
explicit provision, There needs to be some safety around how an organisation conducts fts business without
fear that it could be misused externally through an OIA request.

» Strongly support that the act should specifically require four functions (refer point 65) and that the
oversight function requires a responsible agency. My view is the DIA because of its information
management function (PRA is the responsibllity of Archives NZ ~ now under DIA). Keeps all in ane big happy
family.

* Don’t think we need an Information Commissioner Office — too board a title, and costly to establish,
maintain etc.

And finally .....

* Absoiutely agree that there would be grounds for complaint to the Ombudsmen or another body if agencies

do not keep information in accordance with the PRA

{illiizhis is the only time | want to spend on this.

Records = evidence + accountabifity + protection
Systems = tools + ruies + Aafits



Sent: Monday, 15 November 2010 6:33 p.m.
To:
Subject: FW: OFFICIAL INFORMATION ACT - LAW COMMISSION ISSUES PAPER ' THE

PUBLIC'S RIGHT TO KNOW

From: [

Sent: Monday, 15 November 2010 4:15 p.m.

To: Senior Man t Team; Area Managers: -

Co

Subject: OFFICIAL INFORMATION ACT - LAW COMMISSION ISSUES PAPER ' THE PUBLIC'S RIGHT TO KNOW'

Good Afternoon

The Law Commission has released an issues paper, “The Public’s Right to Know”, on the Official information Act
982 {"Act”}.

You can find the issues paper and a useful summary {including a list of ail the questions ralsed) on the Law
Commission website.

The review recommends significant changes to the Act, and poses a large number of questions about the issues
raised, including:

¢ Whether more clarity Is needed about the withholding grounds, and whether this should be In regulations

or guidance

What the scope of the ground of withholding to protect commercial interests should be

Whether changes to the privacy withholding ground are needed

The scope of the maintenance of law withholding ground

Whether guidance shouid be given or clarifications should be made to the public interest test

Whether changes should be made to the timeframes for decisions on requests and the release of

infarmation, consultation with third parties, the way information Is released, control on uses of refeased

information by requesters, and charging

*  Whether changes should be made to the complaints process, and what (if any) remedies there should be
A proactive approach to disclosurs

*  Oversight of the Act, including investigation, guidance, and education

" ® s s 8

The Law Commission has called for submissions by 10 December 2010,

We will coordinate a response for the New 2ealand Fire Service through National Headquarters. Please forward any
comments that you have on the issues paper to me_ by 3 December 2010,

If you have any questions in the meantime can you please contact me.

New Zealand Firs Service Commission
ddi
coll,



