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CHAPTER 2 al

Q2

Q3

Q4

Q5

Q6

Q7

Do you agree that the schedules to each Act (OIA and LGOIMA) should list
every agency that they cover?

Do you agree that the schedules to the OIA and LGOIMA should be examined
to eliminate anomalies and ensure that all relevant bodies are included?

Do you agree that SOEs and other crown entity companies should remain within
the scope of the OIA?

Do you agree that council controlled organisations should remain within the
scope of the LGOIMA?

Do you agree that the Parliamentary Counsel Office should be brought within
the scope of the OIA?

Do you agree that the OIA should specify what information relating to the
operation of the Courts is covered by the Act?

Should any further categories of information be expressly excluded from the OTA
and the LGOIMA?

CHAPTER 3 Q8

Q9

Q10
Q1
Q12

Q13

‘Do you agree that the OIA and the LGOIMA should continue to be based on
a case-by-case model?

Do you agree that more clarity and certainty about the official information
withholding grounds can be gained through enhanced guidance rather than
through prescriptive rules, redrafting the grounds or prescribing what
information shotild be released in regulations?

Do you agree there should be a compilation, analysis of, and commentary on,
the casenotes of the Ombudsmen?

Do you agree there shotld be greater access to, and rehance on, the casenotes
as precedents?

Do you agree there should be a reformulation of the guidelines with greater use
of case examples?

Do you agree there should be a dedicated and accessible official information website?
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CHAPTER 4

Q14

Q15

Do you agtee that the “good government” withholding grounds should be redrafted?

What are your views on the proposed reformulated provisions relating to the
“good government” grounds?

CHAPTER 5

Q16

Qi7

Q18

Q19

Q20

Q21

Q22

Do you think the commercial withholding ground should continue to be confined
to situations where the purpose is to make a profit?

If you favour a broader interpretation, should thete be a statutory amendment
to clarify when the commercial withholding ground applies?

Do you think the trade secrets and confidentiality withholding grounds should
be amended for clarification? ’

Do you agree that the official information legislation shotld continue to apply
to information in which intellectual property is held by a third party?

Do you have any comment on the application of the OIA to research work,
particularly that commiissioned by third parties?

Do you think the public interest factors relevant to disclosure of commercial
information should be included in guidelines or in the legislation?

Do you experience any other problems with the commerecial withholding grounds?

CHAPTER ©

Q23

Q24

Q25

Which option do you support for improving the privacy withholding ground:

Option 1 - guidance only, of;

Option 2 - an “unreasonable disclosure of information” amendment while

retaining the public interest balancing test, of;

Option 3 - an amendment to align with principle 11 of the Privacy Act 1993
while retaining the public interest test, or;

Option 4 ~ any other solutions?

Do you think there should be amendments to the Acts it relation to the privacy
interests of:

(a) deceased persons?

(b) children?

Do you have any views on public sector agencies using the OIA to gather
personal information about individuals?
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)IX- A: Discussion questions -

HAPTER 7 Q26 Do you agree that no withholding grounds should be m,{ovedbetween the conclusive
and non-coticlusive withholding provisions in either the OIA or LGOIMA?

Q27 Do you think there should be new withholding grounds to cover:
(2) harassment;
(b) the protection of cultural values;
(c) anything else?

Q28 Do you agree that the “will soon be publicly available” ground should be amended
as proposed?

Q29 Do you agree that there should be a new non-conclusive withholding ground for
information supplied in the course of an investigation?

Q30 Do you have any comments on, or suggestions about, the “maintenance of law”
coniclusive withholding ground?

CHAPTER 8 @31 Doyou agree that the Acts shotild not include a codified list of public interest factors?
If you disagree, what public interest factors do you suggest shotld be included?

Q32 Can you suggest any statutory amendment which would clanfy what “public
interest” means and how it should be applied?

@3 Do you think the public interest test should be contained in a distinct and
separate provision?

Q34 Do you think the Acts shotld include a requirement for agencies to confirm they
have considered the public interest when withholding information and also
indicate what public interest grounds they considered?

CHAPTER 9 Q35 Do you agree that the phrase “due particularity” should be redrafted in more
detail to make it clearer?

Q36 Do you agree that agencies should be required to consult with requesters in the
case of requests for large amounts of information?

037 Do you agree the Acts should clarify that the 20 working day limit for requests
delayed hy lack of patticularity should start when the request has been accepted?

Q38 Doyou (agree that substantial time spent in “review” and “assessment” of material
should be taken into account in assessing whether material can be released,
and that the Acts should be amended to make that clear?

Q39 Do you agree that “sibstantial” should be defined with reference to the size
and resources of the agency considering the request?

040 Do you have any other ideas about reasonable ways to deal with requests that
requite a substantial amount of time to process?
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Q41

Q42

Q43

Q44

Q45

Q46

Q47

'
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Do yoﬁ, agree it should be clarified that the past conduct of a requester can
be taken into account in assessing whether a request is vexatious?

Do you agree that the term “vexatious” should be defined in the Acts to include
the element of bad faith?

Do yout agree that an agency should be able to decline a request for information
if the same or substantially the same information has been provided, or refused,
to that requester in the past?

Do you think that provision should be made for an agency to declare a requester
“vexatious”? If so, how should such a system operate?

Do you agree that, as at present, requesters should not be required to state the
purpose for which they are requesting official information nor to provide their
real name?

Do you agree the Acts should state that requests can be oral or in writing, and that
the requests do not need to refer to the relevant official information legislation?

Do yott agree that more accessible guidance should be available for requesters?

CHAPTER 10

Q48

Q49

Q50

Q51

Q52

Q53

Q54

Q55

Qs6

Q57

Q58

Do yot1 agree the 20 working day time limit should be retained for making a decision?

Do yoﬁ agree that there shotld be express provision that the information must
be released as soon as reasonably practicable after a decision to release is made?

Do you agree that, as at present, there should be no statutory requirement
to acknowledge receipt of an official information request but this should be
encouraged as best practice?

Do you agree that ‘complexity of the material being sought’ should be a ground

. for extending the response time lmit?

Do you agree there is no need for an express power to extend the response time
limit by agreement?

Do you agree the maximum extension time shotld continue tobe flexible without
a specific time limit set out in statute? ,

Do you agree that handling urgent requests should continue to be dealt with by
Ombu&srr}en guidelines and there is no need for further statutory provision?

Do you agree there should be clearer guidelines about consultation with
ministerial offices?

Do you agree there should not be any mandatory requirement to constlt with
third parties?

Do you agree there should be a requirement to give prior notice of release where
there are significant third party interests at stake?

How long do you think the notice to third parties should be?
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Q59

Q&0

Q61

Q62

Q63

Q64

Q65

Q66

Q67

Q68

'
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Do you agree there shotild be praovision in the legislation to allow for pattial transfers?

Do you agree there is no need for further statutory provisions about transfer
to ministers?

Do you have any other comment about the transfer of requests to ministers?

Do you think that whether information is released in electronic form should
continue to depend on the preference of the requester?

Do you think the Acts should make specific provision for metadata, information
in backup systems and information inaccessible without specialist expertise?

Should hard copy costs ever be recoverable if requesters select hard copy over
electronic stipply of the information? :

Do you think that the official information legislation needs to make any further
provision for agencies to place conditions on the re-use of information, or are
the current provisions sufficient?

Do you agree there should be regulations laying down a clear charging framework
for both the OIA and the LGOIMA?

Do yott have any comment as to what the framework should be and who should
be responsible for recommending it?

Do you agree that the charging regime should also apply to political party
requests for official information?

CHAPTER 11 Q69

Q70

QN

Q72

Q73

Q74

Q75

Q76

Do you agree that both the OIA and LGOIMA should set out the full procedures
followed by the Ombudsmen in reviewing complaints?

Do you think the Acts provide sufficiently at present for failure by agencies
to respond appropriately to urgent requests?

. Do you agree with the existing situation whete a person affected by the release of their

information under the OIA or the LGOIMA cannot complain to the Ombudsman?

Do yot1 agree there should be grounds to complain to the Ombudsmen if sufficient
notice of release is not given to third parties when their interests are at stake?

Do you gagree that a transfer complaint ground should be added to the OIA
and the LGOIMA?

Do you think there shotld be any changes to the processes the Ombudsmen’s
follows in investigating complaints?

Do you agree that the Ombudsmen should be given a final power of decision
when determining an official information request?

Do yott agree that the veto power exercisable by Order in Council through the
Cabinet in the OIA should be removed?
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Q77

Q78

Q79

Q80

Q81

Q82

Q83

Q84

Q85

Q86

Q87

Q88

Q89

Q80

Q9

i
Do you agree that the veto power exercisable by a local authority in the LGOIMA.
should be removed?

If you believe the veto power should be retained for the OIA and LGOIMA,
do you have any comment or suggestions about its operation?

Do you agree that judicial review is an appropriate safeguard in relation to the
Ombudsmen’s recommendations and there is no need to introduce a statutory
right of appeal to the Court?

Do you agree that the public duty to comply with an Ombudsman’s decision
should be enforceable by the Solicitor-General?

Do you agree that the complaints process for Part 3 and 4 official information
should be aligned with the complaints process under Part 27

Do you agree that, rather than financial or penal sanctions, the Ombudsmen
should have express statutory power to publicly draw attention to the conduct
of an agency?

Should there be any further enforcement powers, such as exist in the United Kingdom?

Do you agree that the OIA should requtire each agency to publish on its website
the information currently specified in section 20 of the OTA?

Do you think there shotld he any further mandatory categories of information
subject to a proactive disclostire requitement in the OIA or LGOIMA?

Do you agree that the OIA and LGOIMA should require agencies to take all
reasonably practicable steps to proactively release official information?

Shotld such a requirement apply to all central and local agencies covered by the
OI legislation?

What contingent provision should the legislation make in case the “reasonably
practicable steps” provision proves inadequate? For example, should there be
a statutory review or regulation making powers relating to proactive release
of information?

Do you think agencies should be required to have explicit publication schemes
for the information they hold, as in other jurisdictions?

Do you agree that disclostre logs should not be mandatory?

Do you agree that section 48 of the OIA and section 41 of the LGOIMA which
protect agencies from court proceedings should not apply to proactive release?
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HAPTER 13

Q92
Q93

Qo4

Q95

Q%6

Q97

Qo8
Q99

Q100

Q101
Q102

Q103

Do you aéree that the OIA and the LGOIMA should expressly include a function |

of providing advice and guidance to agencies and requesters?

Do yott agree that the OIA and LGOIMA should include a function of promoting
awareness and understanding and encouraging education and training?

Do you agree that an oversight agency should be required to monitor the
operation of the OIA and LGOIMA, collect statistics on use, and report findings
to Parliament annually?

Do you agree that agencies should be required to submit statistics relating
to official information requests to the oversight body so as to facilitate this
monitoring function?

Do you agree that an explicit audit function does not need to be included in the
OIA or the LGOIMA?

Do you agree that the OIA and LGOIMA should enact an oversight function
which includes monitoring the operation of the Acts, a policy function, a review
function, and a promotion function?

Do you agree that the Ombudsmen should continue to receive and investigate
complaints under the OIA and the LGOIMA?

Do you agree that the Ombudsmen should be responsible for the provision
of general guidance and advice?

What agency should be responsible for promoting awateness and understanding
of the OIA and the LGOIMA and arranging for programmes of education and
training for agencies subject to the Acts?

What agency shotld be responsible for administrative oversight of the OIA
and the LGOIMA? What shotild be included in the oversight functions?

Do you think an Information Commissioner Office should be established
in New Zealand? If so, what should its functions be?

If you think an Information Commissioner Office should be established,
should it be standalone or part of another agency?

CHAPTER 14

Q104

Q105

Do yoﬁ agree that the LGOIMA shotld be alighed with the OIA in terms of who
can make requests and the purpose of the legislation?

Is the difference between the OIA and LGOIMA about the status of information
held by contractors justified? Which version is to be preferred?

CHAPTER 15

Q106

Q107

Q108

Law Commission Issues Paper

Do you agree that the official information legislation should be redrafted .
and re-enacted?

Do you agree that the OIA and the LGOIMA shotld remain as separate Acts?

Do you have any comment on the interaction between the PRA and the OI -
legislation? Are any statutory amendments required in your view?
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Introduction

This submission is from Public Trust. Public Trust is a Crown entity established under
the Public Trust Act 2001. Public Trust is New Zealand’s latgest and oldest trustee
organisation, set up in 1873 with a unique mandate to protect the future of New
Zealanders. Public Trust offers independent, professional trustee services and related
financial services to New Zealanders at different stages of their lives, and assists with
carrying out their wishes after they have died. In these capacities, Public Trust works with
a range of charitable trusts, term estates and other customets, managing their funds and
helping to improve their lives in many different ways. Public Trust also acts as an
independent trustee for a number of other investment schemes, ptotecting the interests
of investots.

Public Trust offers a wide range of products and setvices. Under its Cotrporate Trustee
Services umbrella Public Trust has approximately $28 billion under supetvision. All of
the services provided by Public Trust are tailored to meet the requirements of three key
market segments - Personal, Business and Cotporate.

Public Trust’s primary purpose is to help all New Zealanders grow and ptotect the
important things in theit lives. Public Trust’s vision is to be the leader in the trustee
setvices market.

Public Trust’s Submission

Public Trust appreciates this opportunity to comment on the Official Information
Legislation Review. Public Trust is broadly of the opinion that some patts of the Official
Information Act 1982 (OIA) need to be amended or cleatet guidance needs to be
provided and responds to some questions specifically relating to the OIA only,:

1 Do you agree that the schedules to each Act (OIA and LGOIMA) should
list every agency that they cover?

We agree that agencies should be explicitly listed rathet than having some listed in the

OIA and othets cross-referenced to the schedules in the Ombudsmen Act 1975. This

will make it easier to see exactly which agencies are covered.

2 Do you agree that the schedules to the OIA and LGOIMA should be
examined to eliminate anomalies and ensutre that all televant bodies are
included?

We agree that the OIA should be updated to include all relevant bodies. There are no

policy reasons why the OIA should continue to atbitrarily include some agencies while

excluding others who should be included by vittue of their nature, function and
relationship with the Crown.

3 Do you agree that SOEs and other ctown entity companies should remain
within the scope of the OIA?

We agtee that SOEs and other crown entity companies should remain within the scope

of the OIA. It is the nature, function and relationship of an agency with the Crown that

should be given consideration, regardless of whether they have an objective to be

profitable.




7 Should any further categories of information be expressly excluded from
the OIA and the LGOIMA?

Do we hold information from third parties which are not subject to the act which we

would want to withhold? See page 40.

8 Do you agree that the OIA and the LGOIMA should continue to be based
on a case-by-case model?
We agree that the OIA should continue to be based on a case-by-case model and that it
should not move to a system that prescribes categories of information which should or
should not be included. Itis the content of the information in the document should be
considered, not the type of document. While it is true that the case-by-case model can
lead to inconsistency in the application of the OIA, we believe that this would be better
addressed through improved practical guidance on how to apply the OIA.

9 Do you agree that more clarity and cettainty about the official information
withholding grounds can be gained through enhanced guidance rather
than through prescriptive rules, redrafting the grounds or prescribing what
information should be released in regulations?

We agtee that enhanced guidance will improve the understanding and application the

OIA. We do not believe that redrafting the existing rules or implementing more rules

will achieve the same level of understanding,.

10 Do you agree that there should be a compilation, analysis or, and
commentary on, the casenotes of the Ombudsmen?

We agtee that the Ombudsmen casenotes need to be revised to make them easily

accessible, to provide a collation of examples linked to the relevant withholding grounds

and have relevant commentary to highlight the reasoning and basis of the decision in

each case.

11 Do you agree that there should be greater access to, and reliance on, the
casenotes as precedents?

We agtree that there should be greater access to, and reliance on, the casenotes as

precedents on the basis that the casenotes are improved. The casenotes should provide

clear guidance on the withholding grounds and should be understood to be the soutce of

guidance as to the application of the OIA.

12 Do you agree that thetre should be a reformulation of the guidelines with
greater use of case examples?

We agtee that the practice guidelines would be improved if they contained specific

examples and were linked to the casenotes.

16 Do you think the commercial withholding ground should continue to be
confined to situations where the purpose is to make a profit?
We disagree that the commetcial withholding ground should be confined to situations
where the purpose is to make a profit. Public Trust was set up to protect the interests of
New Zealanders and as an example one of our primary services is to provide free Wills.
Any business decision, strategy, or information we hold with respect to our Wills service
would not meet the current definition which requires the putpose of the activity to be for
profit. Out position in the industry would be negatively affected as disclosure of such
information might unfaitly provide an advantage to our competitors. We support a
broader interpretation of the commercial withholding ground that would allow such
information to be withheld.




17 If you favour a broader interpretation, should there be a statutory
amendment to clarify when the commercial withholding ground applies?
We agree that the OIA should be amended to provide a definition of “commetcial”
rather than relying on the intetpretation in the Practice Guidelines. The definition
should also be broad enough to allow for activities which would be regarded as
commercially sensitive irrespective of whether they are activities for profit.

21 Do you think the public interest factors relevant to disclosute of
commercial information should be included in guidelines ot in the
legislation?

We believe public interest factors relating to the commercial withholding grounds should

be included in guidelines rathet than in the OIA as thete should continue to be flexibility

in the factors which should be taken into account for each agency.

34 Do you think the Acts should include a requirement for agencies to
confirm they have considered the public interest when withholding
information and also indicate what public interest grounds they
considered?

It shouldn’t

35 Do you agree that the phrase “due particularity” should be redrafted in
mote detail to make it clearer?

We agtee that the OIA should be amended to clatify that ‘due patticulatity’ requires

requests for information to be for specific information. In cases whete requests are

received for any or all information held about an issue ot topic, this potentially incurs

latge costs for both the agency and the requester which may have been avoidable if the

requester was more specific in their request.

37 Do you agtee the Acts should clarify that the 20 working day limit for
tequests delaying by lack of particularity should start when the request has
been accepted?

We agtee that the 20 working day limit should start when the request has been clatified

and accepted by the agency. To have the 20 working day limit continue to run from the

time of receipt of the initial request imposes unfair time restrictions on the agency when
they are in good faith consulting with the requestet to clatify the request and where
considerable time may be taken to reach an accepted amended request.

38 Do you agtee that substantial time spent in “review” and “assessment” of
matetial should be taken into account in assessing whether material can
be released, and that the Acts should be amended to make that clear?

We agree that substantial time spend reviewing and assessing matetial should be a

consideration when deciding whether material can be released. As teviewing and

assessing material is a necessary step priot to teleasing any information it is logical that
both the time spent reviewing and assessing matetial should be considered alongside the
time and resoutces spent collating and researching it.

39 Do you agree that “substantial” should be defined with reference to the
size and resources of the agency considering the request?

We agree that the term substantial should be defined to be relative to the size and

resources of the agency.




41 Do you agree it should be clarified that the past conduct of a requester can
be taken into account in assessing whether a request is vexatious?
Do we have problems with repeated requests for info from the same people?

42 Do you agree that the term “vexatious” should be defined in the Acts to
include the element of bad faith?

43 Do you agree that an agency should be able to decline a request for
information if the same or substantially the same information has been
provided, or refused, to that requester in the past?

44 Do you think that provision should be made for an agency to declare a
requester “vexatious”? If so, how should such a system operate?

46 Do you agtee that Acts should state that requests can be oral or in writing,
and that the requests do not need to refer to the relevant official
information legislation?

47 Do you agtee that mote accessible guidance should be available for
requesters?

We agtee that there should be more information available to requesters to assist them in

making clearer requests for information. This would save both the agency and the

requester time and money in actioning the request.

50 Do you agree that, as at present, there should be no statutory requirement
to acknowledge receipt of an official information request but this should
be encouraged as best practice?

We agree that thete should be no new statutory requirement to acknowledge receipt of

an official information request and that this should be dealt with in the Practice

Guidelines as best practice. Implementing further compliance, which can be effectively

managed though best practice would inctease the administrative burden on agencies

especially where resources ate already stretched.

51 Do you agree that “complexity of the material being sought” should be a
ground for extending the response time limit?

52 Do you agtee there is no need for an express power to extend the response
time limit by agreement?

53 Do you agree the maximum extension time should continue to be flexible
without a specific time limit set out in statute?

56 Do you agtee there should not be any mandatoty requitement to consult
with third parties?

Is this a concern for PT?

57 Do you agtee there should be a requitement to give priot notice of telease

where there are significant third party interests at stake?

58 How long do you think the notice to third parties should be?




62 Do you think that whether information is released in electronic form
should continue to depend on the preference of the requester?

We agree that whether information is released in electronic form should depend on a

specific request by the requester. However, we believe that thete should continue to be

options available for the format of information that is to be released and unless a

preference is indicated by the requester, that format should be at the disctetion of the

agency.

63 Do you think the Acts should make specific provision for metadata,
information in backup systems and information inaccessible without
specialist expertise?

We believe that it should only be compulsory to provide metadata whete it has been

specifically requested (and where it is possible to retrieve such data). We do not support

any amendment to the OIA that would impose an obligation on an agency to ptovide
metadata for every request for information.

64 Should hatd copy costs ever be tecoverable if requesters select hard copy
over electronic supply of the information?

We agree that agencies should be able to recover their costs for hard copy information as

they may currently do under the Ministry of Justice Chatrging Guidelines for OTA

Requests.

71 Do you agree with the existing situation where a person affected by the
release of their information under the OIA or the LGOIMA cannot
complain to the Ombudsmen?

72 Do you agree there should be grounds to complain to the Ombudsmen if
sufficient notice of release is not given to third parties when there interests
are at stake?

79 Do you agree that judicial review is an appropriate safeguard in relation to
the Ombudsmen’s recommendations and there is no need to introduce a
statutory right of appeal to the Court?

82 Do you agree that, rather than financial or penal sanctions, the
Ombudsmen should have express statutory power to publicly draw
attention to the conduct of an agency?

83 Should there be any further enforcement powers, such as exist in the
United Kingdom?

84 Do you agree that the OIA should require each agency to publish on its
website the information cutrently specified in section 20 of the OIA?

86 Do you agree that the OIA and LGOIMA should require agencies to take
all reasonably practicable steps to proactively release official information?

88 What contingent provision should the legislation make in case the
“reasonably practicable steps” provision proves inadequate? For example,
should there be a statutory review or regulation making powets relating to
proactive release of information?




89 Do you think agencies should be required to have explicit publication
schemes for the information they hold, as in other jurisdictions?

90 Do you agree that disclosure logs should not be mandatory?

We do not agree that disclosure logs should be mandatory. This would add unnecessary
administrative butden on the agency with little benefit. A person is going to request
information regatdless of whether they can see if it has been previously disclosed. The
only benefit is that the agency will be able to quickly see if they have previously provided
that exact same information and if so respond within a shorter timeframe. This can be
achieved by the agency administratively without imposing a mandatory requitement on
an agency to keep a decisions log that is publicly available.

91 Do you agree that section 48 of the OIA and section 41 of the LGOIMA
which protect agencies from court proceedings should not apply to
proactive release?

We agree that an agency should be protected from court proceedings if they have

voluntarily and proactively made information publicly available.

Consultation

We are happy to discuss any of these comments in further detail. We are available to
meet with the Law Commission to discuss our submission. Please contact:

Ann Brennan
General Counsel
Public Trust

DDI: 04 978 4520

Email: ann.brennan@publictrust.co.nz

Public Trust
10 December 2010
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Introduction

This submission is from Public Trust. Public Ttust is 2 Crown entity established under
the Public Trust Act 2001. Public Trust is New Zealand’s largest and oldest trustee
organisation, set up in 1873 with a unique mandate to protect the future of New
Zealanders. Public Trust offers independent, professional trustee services and related
financial services to New Zealanders at different stages of their lives, and assists with
cartying out their wishes after they have died. In these capacities, Public Trust works with
a range of chatitable trusts, term estates and other customers, managing their funds and
helping to improve their lives in many different ways. Public Trust also acts as an
independent trustee for a number of other investment schemes, protecting the interests
of investors.

Public Trust offers a wide range of products and setvices. Undet its Corporate Trustee
Services umbrella Public Trust has approximately $28 billion under supetvision. All of
the setvices provided by Public Trust ate tailored to meet the requitements of three key
market segments - Personal, Business and Cotporate.

Public Trust’s primary purpose is to help all New Zealanders grow and protect the
important things in theit lives. Public Trust’s vision is to be the leader in the trustee
services market.

Public Trust’s Submission

Public Trust appreciates this opportunity to comment on the Official Information
Legislation Review. Public Trust is broadly of the opinion that some patts of the Official
Information Act 1982 (OIA) need to be amended ot cleater guidance needs to be
provided and responds to some questions specifically relating to the OIA only.

1 Do you agree that the schedules to each Act (OIA and LGOIMA) should
list every agency that they cover?

We agree that agencies should be explicitly listed rather than having some listed in the

OTA and others cross-referenced to the schedules in the Ombudsmen Act 1975. 'This

will make it easier to see exactly which agencies ate covered.

2 Do you agree that the schedules to the OIA and LGOIMA should be
examined to eliminate anomalies and ensure that all relevant bodies are
included?

We agtee that the OIA should be updated to include all relevant bodies. There are no

policy reasons why the OIA should continue to atbitratily include some agencies while

excluding others who should be included by vittue of theit nature, function and
relationship with the Crown.

3 Do you agree that SOEs and other crown entity companies should remain
within the scope of the OIA?

We agtree that SOEs and other crown entity companies should remain within the scope

of the OIA. Ttis the nature, function and relationship of an agency with the Crown that

should be given consideration, regardless of whether they have an objective to be

profitable.




7 Should any further categories of information be exptessly excluded from
the OIA and the LGOIMA?

We believe that the current definition of ‘official information’ sufficiently covers the

types of information that should be excluded.

In this regard, we consider it appropriate that any information held by Public Trust in
their capacity as a trustee ot in any othet fiduciary duty continues to be excluded from
the definition of ‘official information’.

8 Do you agree that the OIA and the LGOIMA should continue to be based
on a case-by-case model?
We agtee that the OIA should continue to be based on a case-by-case model and that it
should not move to a system that presctibes categoties of information which should or
should not be included. It is the content of the information in the document that should
be considered, not the type of document. While it is true that the case-by-case model can
lead to inconsistency in the application of the OIA, we believe that this would be better
addressed through improved practical guidance on how to apply the OIA.

9 Do you agree that more clarity and certainty about the official information
withholding grounds can be gained through enhanced guidance rather
than through prescriptive rules, redrafting the grounds or presctibing what
information should be released in regulations?

We agtee that enhanced guidance will improve the understanding and application the

OIA. We do not believe that redrafting the existing rules or implementing more rules

will achieve the same level of understanding.

10 Do you agtee that there should be a compilation, analysis ot, and
commentaty on, the casenotes of the Ombudsmen?

We agtee that the Ombudsmen casenotes need to be tevised to make them easily

accessible, to provide a collation of examples linked to the relevant withholding grounds

and have relevant commentary to highlight the reasoning and basis of the decision in

each case.

11 Do you agree that there should be greatet access to, and reliance on, the
casenotes as precedents?

We agtee that there should be greater access to, and reliance on, the casenotes as

precedents on the basis that the casenotes are improved. The casenotes should provide

clear guidance on the withholding grounds and should be understood to be the source of

guidance as to the application of the OIA.

12 Do you agtee that there should be a teformulation of the guidelines with
greater use of case examples?

We agtee that the Practice Guidelines would be improved if they contained specific

examples and wete linked to the casenotes.

16 Do you think the commercial withholding ground should continue to be
confined to situations where the purpose is to make a profit?

We disagree that the commercial withholding ground should continue be confined to

situations where the purpose is to make a profit. For many businesses including Public

Trust, there will be products and setvices offeted as patt of the commercial business for

which the purpose is other than to make a profit. Public Trust would be at a commetcial

disadvantage against its competitots who ate not subject to the OIA if the commetcial




withholding ground was not available to allow the withholding of information relating to
patts of the business which do not have a purpose of making a profit. We support a
broader interpretation of the commercial withholding ground that would allow such
information to be withheld.

17 If you favour a broader interpretation, should there be a statutory

amendment to clarify when the commercial withholding ground applies?
We agtree that the OIA should be amended to provide a definition of ‘commercial’ rather
than relying on the interpretation in the Practice Guidelines. The definition should be
broad enough to allow for activities which would be regarded as commercially sensitive
irrespective of whether they are activities for profit.

21 Do you think the public interest factors relevant to disclosure of
commercial information should be included in guidelines or in the
legislation?

We believe public interest factors relating to the commercial withholding grounds should

be included in guidelines rather than in the OIA as there should continue to be flexibility

in the factors which should be taken into account for each agency.

35 Do you agree that the phrase “due particularity” should be redrafted in
mote detail to make it clearer?

We agree that the OIA should be amended to clarify that ‘due particularity’ requires

requests for information to be for specific information. In cases where requests are

received for any or all information held about an issue or topic, this potentially incurs

large costs for both the agency and the requester which may have been avoidable if the

requester was mote specific in their request.

37 Do you agree the Acts should clarify that the 20 working day limit for
requests delaying by lack of particularity should statt when the request has
been accepted?

We agree that the 20 working day limit should start when the request has been clarified

and accepted by the agency. To have the 20 working day limit continue to run from the

time of receipt of the initial request imposes unfait time restrictions on the agency when
they ate in good faith consulting with the requester to clarify the request and where
considerable time may be taken to reach an accepted amended request.

38 Do you agree that substantial time spent in “review” and “assessment” of
material should be taken into account in assessing whether material can
be teleased, and that the Acts should be amended to make that clear?

We agtee that substantial time spent reviewing and assessing material should be a

consideration when deciding whether material can be released. As reviewing and

assessing matetial is a necessary step prior to releasing any information it is logical that
both the time spent reviewing and assessing material should be considered alongside the
time and resources spent collating and researching it.

39 Do you agree that “substantial” should be defined with teference to the
size and resources of the agency considering the request?

We agree that the term ‘substantial’ should be defined to be relative to the size and

resources of the agency.

41 Do you agtee it should be clarified that the past conduct of a requester can
be taken into account in assessing whether a request is vexatious?




We agree that the OIA should clarify that the past conduct of a requester can be taken
into account in assessing whether a request is vexatious.

42 Do you agree that the term “vexatious” should be defined in the Acts to
include the element of bad faith?

We agtee that in clarifying that a tequest ot requester can be considered to be vexatious,

the OIA should have a clear definition and the set out the criteria or factots as to what

would constitute a vexatious request or requestet, of which bad faith might be a

consideration.

43 Do you agree that an agency should be able to decline a request for
information if the same or substantially the same information has been
provided, or refused, to that requester in the past?

We agtee that an agency should have the ability to refuse to provide information if it has

pteviously dealt with a request for the same information from the same requester.

44 Do you think that provision should be made for an agency to declare a
tequester “vexatious”? If so, how should such a system operate?

We believe that an agency should have the tight to declare a requester vexatious whete

there is cause to do so. Such a system could opetate simply with the agency recording

this decision and writing to inform the requester that further requests will not be

considered due to the requests being vexatious.

47 Do you agtee that more accessible guidance should be available for
requesters?

We agree that there should be more information available to requestets to assist them in

making clearer requests for information. This would save both the agency and the

requester time and money in actioning the request.

50 Do you agree that, as at present, there should be no statutoty requirement
to acknowledge receipt of an official information tequest but this should
be encouraged as best practice?

We agree that there should be no new statutory requitement to acknowledge receipt of

an official information request and that this should be dealt with in the Practice

Guidelines as best practice. Implementing futther compliance obligations which can be

effectively managed though best practice would increase the administrative burden on

agencies especially where resoutces are already stretched.

51 Do you agtee that “complexity of the material being sought” should be a
gtound for extending the response time limit?

We agtee that an agency should have the ability to extend the time fot responding to

requests whete the information being sought is particulatly complex. The time required

to deal with such requests can put considerable pressure on available resources and tesult

in OIA timeframes not being met.

52 Do you agtee there is no need for an express power to extend the response
time limit by agreement?

We do not agree that the OIA needs to be amended to include an express power

allowing the agency and requestet to agree an extension to the time limit.

53 Do you agree the maximum extension time should continue to be flexible
without a specific time limit set out in statute?




We agtee that the maximum extension time should continue to be flexible and do not
suppott an amendment to the OIA prescribing a specific time limit.

56 Do you agree there should not be any mandatory requitement to consult
with third patties?
We do not agtee that thete should be a mandatory requirement to consult with third
patties. In many cases it will be impractical to comply with this requirement as it will not
always be clear who the third parties may be and an agency may not hold the relevant
contact details. This will raise the issue of how far an agency is requited to go to satisfy
the requitement that they have consulted with those third parties. We believe that
curtent withholding grounds are sufficient to protect information that may concern third
patttes.

57 Do you agree there should be a requirement to give prior notice of release
where there are significant third party interests at stake?

We do not agtee that there should be a requirement to give prior notice of release where

there ate significant third part interests at stake for the reasons stated above in question

56.

62 Do you think that whether information is teleased in electronic form
should continue to depend on the preference of the tequester?

We agtee that a requester should have the option of requesting the information be

released in electronic format. There should continue to be options available as to how

that information is teleased and unless a preference is indicated by the requester, that

format should be at the discretion of the agency.

63 Do you think the Acts should make specific provision for metadata,
information in backup systems and information inaccessible without
specialist expertise?

We do not suppott any amendment to the OIA that would impose an obligation on an

agency to provide metadata or information inaccessible without special expertise for any

request for information.

64 Should hard copy costs ever be recoverable if requesters select hatd copy
ovet electronic supply of the information?

We agree that agencies should be able to recover their costs for hard copy information as

they may cutrently do under the Ministry of Justice Charging Guidelines for OIA

Requests.

79 Do you agree that judicial review is an appropriate safeguard in relation to
the Ombudsmen’s recommendations and there is no need to introduce a
statutory right of appeal to the Court?

We agtee that it is unnecessaty to introduce a statutory right of appeal from an

Ombudsman’s decision to the High Coutt and believe that it is sufficient to enable those

decisions to be subject to judicial review.

80 Do you agree that the public duty to comply with an Ombudsman’s
decision should be enforceable by the Solicitor-General?

We do not agtee that it is necessary to introduce a power enabling the Solicitor-General

to enforce a public duty to follow an Ombudsman’s decision. We question how such

decisions would be enforced and what sanctions will be available to the Solicitor-General

in carrying out that power.




82 Do you agree that, rather than financial or penal sanctions, the
Ombudsmen should have express statutoty powet to publicly draw
attention to the conduct of an agency?

We do not agree that thetre should be any sanctions introduced in the OIA as we believe

that in general, compliance with the OIA is conducted in good faith and any breaches ate

likely to result from misunderstandings or mistakes. Howevet, we recognise that there
maybe agencies who regulatly and deliberately avoid releasing information in breach of
the OIA. For such cases, it may be appropriate for the Ombudsmen to have the ability
to publicly draw attention to the conduct of those agencies, a power which is strictly
restricted to those few situations with clear criteria that there is deliberate bad behaviour
before that power can be exetcised.

84 Do you agree that the OIA should requite each agency to publish on its
website the information currently specified in section 20 of the OIA?
We do not agree that it is necessaty for an agency to publish the information set out in
section 20 of the OIA on its website as this information is already currently available on
the Ministry of Justice website. We note that the OIA requites the Ministry of Justice to
update that material at intervals of not mote than 2 years and we understand it is their
policy to only update the matetial every 2 yeats unless the changes are minor. We believe
this information should be reviewed mote tegulatly than every 2 years especially whete
there have been significant changes.

86 Do you agtee that the OIA and LGOIMA should requite agencies to take

all reasonably practicable steps to proactively release official information?
We do not agree that agencies should be requited to proactively release official
information. We believe that the cutrent availability and accessibility of information is
sufficient especially now where organisations have websites on which they publish a
considerable amount of information.

89 Do you think agencies should be required to have explicit publication
schemes for the information they hold, as in other jurisdictions?

We do not believe that agencies should be required to have explicit publication schemes

for the information they hold for the reasons stated in question 86 above.

90 Do you agree that disclosure logs should not be mandatory?

We do not agree that disclosure logs should be mandatory. This would add unnecessary
administrative burden on the agency with little benefit. A person will request
information regardless of whether they can see if it has been previously disclosed. The
only benefit is that the agency will be able to quickly see if they have previously provided
that exact same information and if so tespond within a shorter timeframe. This can be
achieved by the agency administratively without imposing a mandatory requirement on
an agency to keep a decisions log that is publicly available.

91 Do you agtee that section 48 of the OIA and section 41 of the LGOIMA
which protect agencies from court proceedings should not apply to
proactive release?

We disagtee that an agency should not be protected from coutt proceedings if they have

voluntarily and proactively made information publicly available. To encourage agencies

to move to an environment where information is incteasingly available and accessible,
agencies must have comfort that where they have in good faith proactively disclosed
information, they will not be subject to coutt proceedings.




Consultation

We are happy to discuss any of these comments in further detail. We are available to
meet with the Law Commission to discuss our submission. Please contact:

Ann Brennan

General Counsel
Public Trust

DDI: 04 978 4520

Email: ann.brennan@publictrust.co.nz

Public Trust
10 December 2010
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Introduction

This submission is from Public Trust. Public Ttust is a Crown entity established undet
the Public Trust Act 2001, Public Trust is New Zealand’s latgest and oldest trustee
organisation, set up in 1873 with a unique mandate to protect the futute of New
Zealanders. Public Trust offers independent, professional trustee services and related
financial setvices to New Zealandets at different stages of theit lives, and assists with
cartying out their wishes after they have died. In these capacities, Public T'rust wotks with
a tange of chatitable trusts, term estates and othet customers, managing their funds and
helping to improve theit lives in many different ways, Public Trust also acts as an
independent trustee for a number of othet investment schemes, protecting the intetests
of investors,

Public Trust offers a wide range of products and setvices. Under its Cotporate Trustee
Setvices umbrella Public T'rust has approximately $28 billion under supetvision, All of
the setvices provided by Public Trust ate tailoted to meet the requitements of thee key
matket segments - Personal, Business and Cotporate.

Public Trust’s primary purpose is to help all New Zealanders grow and protect the
important things in their lives, Public Trust’s vision is to be the leader in the trustee
setvices matket.

Public Ttust’s Submission

Public Trust appreciates this oppottunity to comment on the Official Information
Legislation Review. Public Trust is broadly of the opinion that some patts of the Official
Infotmation Act 1982 (OIA) need to be amended or cleatet guidance needs to be
provided and responds to some questions specifically relating to the OIA only.

1 Do you agtee that the schedules to each Act (OIA and LGOIMA) should
list every agency that they cover?

We agtee that agencies should be explicitly listed rather than having some listed in the

OIA and others cross-referenced to the schedules in the Ombudstmen Act 1975. "This

will make it easier to see exactly which agencies are covered.

2 Do you agtee that the schedules to the OIA and LGOIMA should be
examined to eliminate anomalies and ensute that all relevant bodies ate
included?

We agree that the OIA should be updated to include all relevant bodies. Thete ate no

policy teasons why the OIA should continue to abitatily include some agencies while

excluding others who should be included by virtue of their nature, function and
relationship with the Crown.

3 Do you agree that SOEs and othet crown entity companies should remain
within the scope of the OIA?

We agtee that SOEs and other crown entity companies should remain within the scope

of the OIA. Itis the nature, function and relationship of an agency with the Crown that

should be given consideration, tegardless of whether they have an objective to be

profitable.




7 Should any further categories of information be expressly excluded from
the OIA and the LGOIMA?

We believe that the curtent definition of ‘official information’ sufficiently covets the

types of information that should be excluded. In particulat, we consider it remains

appropriate for any information held by Public Trust in its capacity as a trustee ot in any

other fiduciary capacity to continue to be excluded from the definition of ‘official

information’,

8 Do you agtee that the OIA and the LGOIMA should continue to be based
on a case-by-case model?
We agtee that the OIA should continue to be based on a case-by-case model and that it
should not move to a system that presctibes categoties of information which should o
should not be included. Itis the content of the information in the document that should
be considered, not the type of document, While it is true that the case-by-case model can
lead to inconsistency in the application of the OIA, we believe that this would be bettet
addressed through improved practical guidance on how to apply the OIA,

9 Do you agtee that more clarity and certainty about the official information
withholding grounds can be gained through enhanced guidance rather
than through prescriptive rules, redrafting the grounds or presctibing what
information should be released in regulations?

We agree that enhanced guidance will improve the understanding and application the

OIA. We do not believe that redrafting the existing rules or implementing more rules

will achieve the same level of understanding,

10 Do you agree that thete should be a compilation, analysis of, and
commentary on, the casenotes of the Ombudsmen?

We agtee that the Ombudsmen casenotes need to be revised to make them easily

accessible, to provide a collation of examples linked to the relevant withholding grounds

and have relevant commentary to highlight the reasoning and basis of the decision in

each case.

1 Do you agree that there should be greater access to, and teliance on, the
casenotes as ptecedents?

We agtee that there should be greater access to, and reliance on, the casenotes as

precedents on the basis that the casenotes ate improved. The casenotes should provide

clear guidance on the withholding grounds and should be understood to be the soutce of

guidance as to the application of the OIA.,

12 Do you agree that there should be a teformulation of the guidelines with
greater use of case examples?

We agree that the Practice Guidelines would be improved if they contained specific

examples and wete linked to the casenotes.

16 Do you think the commercial withholding ground should continue to be
confined to situations whete the putpose is to make a profit?
We disagree that the commercial withholding ground should continue to be confined to
situations where the putpose is to make a profit, For many organisations including
Public Trust, thete are products and setvices offered as part of a commetcial business for
which the putpose is other than to make a profit. Such organisations would be at a
commercial disadvantage against their competitors which are not subject to the OIA if
they were not able to withhold information relating to those products and setvices which




do not have a purpose of making a profit. We support a broadet interpretation of the
commetcial withholding ground that would allow such information to be withheld.

17 If you favour a broadet interpretation, should there be a statutory

amendment to clatify when the commetcial withholding ground applies?
We agtee that the OTA should be amended to provide a definition of ‘commetcial’ rather
than telying on the intetpretation in the Practice Guidelines. The definition should be
broad enough to allow for activities which would be regarded as commercially sensitive
irrespective of whether they ate activities for profit.

21 Do you think the public intetest factors relevant to disclosure of
commetcial information should be included in guidelines or in the
legislation?

We believe public intetest factors relating to the commetcial withholding grounds should

be included in guidelines rathet than in the OIA as there should continue to be flexibility

in the factors which should be taken into account fot each agency,

35 Do you agree that the phrase “due particularity® should be redrafted in
mote detail to make it cleatet?

We agree that the OIA should be amended to clatify that ‘due patticulatity’ requites

requests for information to be for specific information. In cases whete tequests are

received fot any o all information held about an issue ot topic, this potentially incurs

latge costs for both the agency and the requester which tay have been avoidable if the

requestet was more specific in their request.

37 Do you agree the Acts should clarify that the 20 wotking day limit for
requests delaying by lack of particulatity should start when the tequest has
been accepted?

We agtee that the 20 wotking day limit should statt when the request has been clarified

and accepted by the agency. To have the 20 working day limit continue to run from the

time of receipt of the initial tequest imposes unfait time restrictions on the agency when
they ate in good faith consulting with the requestet to clatify the request and whete
considerable time may be taken to reach an accepted amended request.

38 Do you agtee that substantial time spent in “review” and “assessment” of
material should be taken into account in assessing whethet material can
be released, and that the Acts should be amended to make that clear?

We agree that substantial time spent reviewing and assessing material should be a

consideration when deciding whether matetial can be released. As reviewing and

assessing matetial is a necessaty step ptiot to teleasing any information it is logical that
both the time spent reviewing and assessing material should be considered alongside the
titne and resoutces spent collating and reseatching it.

39 Do you agtee that “substantial” should be defined with reference to the
size and tesoutces of the agency consideting the request?

We agtee that the term ‘substantial’ should be defined to be relative to the size and

resoutces of the agency.

41 Do you agree it should be clatified that the past conduct of a tequestet can
be taken into account in assessing whether a tequest is vexatious?

We agtee that the OIA should clarify that the past conduct of a requestet can be taken

into account in assessing whether a request is vexatious.




42 Do you agtee that the term “vexatious” should be defined in the Acts to
include the element of bad faith?

We agree that in clatifying that a request or requester can be considered to be vexatious,

the OIA should have a cleat definition and the set out the criteria or factors as to what

would constitute a vexatious tequest ot tequestet, of which bad faith might be a

consideration,

43 Do you agree that an agency should be able to decline a tequest for
information if the same ot substantially the same information has been
provided, ot tefused, to that requester in the past?

We agtee that an agency should have the ability to refuse to provide information if it has

previously dealt with a request for the same information from the same requester.

44 Do you think that provision should be made for an agency to declare a
requester “vexatious”? If so, how should such a system operate?

We believe that an agency should have the right to declate a requester vexatious whete

thete is cause to do so. Such a system could operate simply with the agency recording

the decision and writing to inform the requester that further requests will not be

consideted due to the tequests being vexatious. Any such decision should be subject to

review by the Ombudsman.

47 Do you agtee that more accessible guidance should be available for
requesters? :

We agtee that thete should be more information available to requestets to assist them in

making clearet tequests for information. This would save both the agency and the

requester time and money in actioning the request.

50 Do you agree that, as at present, there should be o statutory requitement
to acknowledge receipt of an official information request but this should
be encouraged as best practice?

We agtee that thete should be no new statutory requitement to acknowledge receipt of

an official information request and that this should be dealt with in the Practice

Guidelines as best practice. Implementing further compliance obligations which can be

effectively managed though best practice would increase the administrative burden on

agencies especially where resoutces ate already stretched.

51 Do you agtee that “complexity of the material being sought” should be a
ground for extending the response time Limit?

We agtee that an agency should have the ability to extend the tilme for responding to

tequests whete the information being sought is particularly complex. The time required

to deal with such requests can put considerable pressure on available resources and tesult

in OIA timeframes not being met,

52 Do you agtee thete is no need for an express power to extend the response
time limit by agreement?

We do not agree that the OIA needs to be amended to include an express power

allowing the agency and requester to agree an extension to the time limit.

53 Do you agree the maximum extension time should continue to be flexible
without a specific time limit set out in statute?

We agtee that the maximum extension time should continue to be flexible and do not

suppott an amendment to the OIA presctibing a specific time limit,




56 Do you agtee thete should not be any mandatoty requirement to consult
with third parties?
We do not agree that thete should be a mandatory tequirement to consult with third
patties. In many cases it will be impractical to comply with this requirement as it will not
always be cleat who the thitd parties may be and an agency may not hold the televant
contact details. This will raise the issue of how far an agency is required to go to satisfy
the requirement that they have consulted with those third parties. We believe that
cutrent withholding grounds ate sufficient to protect information that may concern thitd

patties.

57 Do you agtee there should be a requirement to give ptior notice of tclease
whete there ate significant third party interests at stake?

We do not agtee that thete should be a tequitement to give prior notice of release where

thete are significant third part intetests at stake for the reasons stated above in question

56.

62 Do you think that whethet information is released in electronic form
should continue to depend on the preference of the requester?

We agree that a requestes should have the option of requesting the information be

teleased in electronic format. ‘Thete should continue to be options available as to how

that information is released and unless a prefetence is indicated by the requester, that

format should be at the discretion of the agency.

063 Do you think the Acts should make specific provision for metadata,
information in backup systems and information inaccessible without
specialist expertise?

We do not suppott any amendment to the OIA that would impose an obligation on an

agency to provide metadata ot information inaccessible without special expettise for any

tequest for information.

64 Should hatd copy costs ever be tecoverable if requestets select hard copy
ovet electronic supply of the information?

We agree that agencies should be able to recover their costs for hard copy information as

they may cutrently do under the Ministty of Justice Charging Guidelines for OIA

Requests.

79 Do you agree that judicial review is an appropriate safeguard in telation to
the Ombudsmen’s tecommendations and there is no need to introduce a
statutoty right of appeal to the Coutt?

We agree that it is unnecessaty to introduce a statutory tight of appeal from an

Ombudsman’s decision to the High Coutt and believe that it is sufficient to enable those

decisions to be subject to judicial review.

80 Do you agtee that the public duty to comply with an Ombudsman’s
decision should be enforceable by the Solicitor-General?

We do not agree that it is necessaty to introduce a power enabling the Solicitor-Genetal

to enforce a public duty to follow an Ombudsman’s decision. We question how such

decisions would be enforced and what sanctions will be available to the Solicitor-Genetal

in cattying out that power.




82 Do you agree that, rathet than financial ot penal sanctions, the
Ombudsmen should have exptess statutoty powet to publicly draw
attention to the conduct of an agency?

We do not agree that there should be any sanctions inttoduced in the OIA as we believe

that in general, compliance with the OIA is conducted in good faith and any breaches ate

likely to result from misundetstandings or mistakes. However, we tecognise that thete
may be agencies who regularly and deliberately avoid releasing information in breach of
the OIA. For such cases, it may be approptiate for the Ombudsmen to have the ability
to publicly draw attention to the conduct of those agencies, a powet which should be
strictly restricted to those few situations with clear ctitetia that there is delibetate bad
behaviour befote that power can be exercised.

84 Do you agree that the OIA should requite each agency to publish on its
website the information cutrently specified in section 20 of the OIA?
We do not agree that it is necessary for an agency to publish the information set out in
section 20 of the OIA on its website as this information is alteady currently available on
the Ministry of Justice website, We note that the OIA requites the Ministry of Justice to
update that material at intetvals of not more than 2 years and we understand it is their
policy to only update the matetial every 2 years unless the changes ate minor. We believe
this information should be reviewed mote tegulatly than evety 2 years especially where
there have been significant changes.

86 Do you agtee that the OIA and LGOIMA should requite agencies to take

all reasonably practicable steps to proactively release official information?
We do not agree that agencies should be requited to proactively release official
information. We believe that the cuttent availability and accessibility of information is
sufficient especially now whete organisations have websites on which they publish a
considerable amount of information,

89 Do you think agencies should be requited to have explicit publication
schemes for the information they hold, as in other jutisdictions?

We do not believe that agencies should be tequired to have explicit publication schemes

for the information they hold for the teasons stated in question 86 above.

90 Do you agree that disclosute logs should not be mandatory?

We agree that disclosure logs should not be mandatoty. This would add unnecessary
administrative butden on the agency with little benefit. A person will request
information regatdless of whether they can see if it has been previously disclosed. The
only benefit is that the agency will be able to quickly see if they have previously provided
that exact same infotmation and if so respond within a shotter timeframe, This can be
achieved by the agency administratively without imposing a mandatoty tequitement on
an agency to keep a decisions log that is publicly available.

Nn Do you agree that section 48 of the OIA and section 41 of the LGOIMA
which ptotect agencies from court proceedings should not apply to
proactive telease?

We do not agree that an agency should not be protected from coutt proceedings if they

have voluntarily and proactively made information publicly available. To encoutage

agencies to move to an envitonment whete information is increasingly available and
accessible, agencies must have comfott that whete they have in good faith proactively
disclosed information, they will not be subject to coutt proceedings.




Consultation

We ate happy to discuss any of these comments in further detail. We are available to
meet with the Law Commission to discuss out submission. Please contact:

Ann Brennan
General Counsel
Public Trust

DDI: 04 978 4520
Email: ann.brennan@publictiust.comz

Public Trust
10 December 2010
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Julie Chuor

From: Official Information Act [OfficiallnformationAct@lawcom.govt.nz]

Sent:  Friday, 10 December 2010 4:50 p.m.

To: Julie Chuor

Subject: RE: Review of Official Information Act 1982

Thank you for your submission to the Commission’s review of official information legislation.

Margaret Thompson
Law Commission

From: Julie Chuor [mailto:Julie.Chuor@PublicTrust.co.nz]
Sent: Friday, 10 December 2010 2:33 p.m.

To: Official Information Act

Subject: Review of Official Information Act 1982

Hi

Please find attached Public Trust's submission on the Review of the Official Informatin Act 1982.

Regards,

Julie Chuor iwith e for [
. . FCTICTATIONNS Pale

Corporate Solicitor B Come B

Public Trust

141 Willis Street, Wellington
Tel: 04-978 4506 + Fax: 04-978 4460 « Toll Free: 0800 371 471
www.publictrust.co.nz

The information contained in this communication (including any attachment) is confidential. If you are not the
intended recipient, please destroy this communication. Any views expressed in this communication are not
necessarily the views of Public Trust. No representation is made that this communication is free of error, virus
or interference.

ﬁ;‘% Please consider the environment before printing this e-mail.

This email message and attachments do not necessarily reflect the views of the Law Commission.

It may contain information that is confidential and may be subject to legal privilege.

If you are not the intended recipient, you are hereby notified that you must not use, disseminate, distribute or copy
this email message or its attachments.

If you received this message in error please notify the Law Commission and return the original message to the

sender. Please destroy any remaining copies.
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