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l
Oversight and Other functions
1 “The identified problems:
«  the Office of the Onmbudsmen is ovetstretehed so that it lacks strategic ovetsight of the
Act, Consequently there afe no fornal structures to Improve practice and uiderstanding;
o  there is no body champiofing open governtient of as a wafchdog of the principles
undetlying the Acts;

« there are no central statistics 1o enable oversight of the way the Acts 41

* there is no cross-agency sharing of knowledge/issues/prablems;

Tri the Law Comniission’s view theie is a need fop/ 4 akent
-ionitoting the Official Informafion At 4nd Logdh Sovéiient £

information and statisties from agencies and Ministers ahout the
of the Actand toreport anniglly to Partiament

y Yepeive and invite representations from the public on any matfer relating to the
ot 1 have doubts about this as it could encourage growth of'a:de facte complaints
function 1f not satisfied with the Ombudsmen’s declsions

% - To examirie proposed legislation or policy that may affect the fight to access to
official information and report to the Responsible Minister on, results Doubts about
this - could be dealt with by a requirement to be considered when writing Cabinet
papers similar to that relating to the Human Righis Act or LAC Guidelines -

. ReViSW'

1567018 _1.DOC




- At 5 yeatly intervals review the operation of the Act, consider whether
amendments aie nocessaty/desitable, and report findings to the responsible
Minister. .

»  Promotionof proactiye release
4  Proposal
. Ombudsmen
- Complaints and guidance remain with Ombudsmeén
- Promotion and education could be with either the Dmbughkinet 0p 3
body
e  StateSetvices Commisgion and DIA

- Overslght — monitoring of compliance, cellecting dat
poliey advice, prometing open governmet angd Feporting
matieis 1lating to dcess to official infoimgton o0

«  State Services Cominission — asA cey

cmd qééessi_file State

Xight~6f the wider state secton;
i ot i§ efficient, provides value for
oS 1o the New Zealand public it fits

fufd of developing overall B-government steategy. Fits
lg ot developing and reviewing the policy framewark for
Kebvetnment-Hiold information and NZGOAT..




5 Novaniber 2(10
Issues inthe OIA Review

Aving andl | hive talked and divided fhis material in fhe T aw:Commission weport fnjo three;

* Bigdssuesfor SSC¢ - N f _

« Othepidsshes ~ particnlaily fliose whith'we may need to discuss withMo!

- Oferiitteresting stiff - @
Conements fiom dune and me are In italios. | & ' %
Thils npite 16 16t a surtiritey. of the. ontire Law Commission geport or i datiows.
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1 Chapfer 13 devonends that S8C -bed a STIRRS & ssigght. anid onitoring of

Pthe Tegistation,
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% Chapter 10 says that there shiould bg clearer guidelings. for ministerial consuliatiort o

OIA requests. The snggestion is thut SSC develop these, Para 10,86 sets out-an extensive
list of matters to be covered including “the progess by which the department and. the-
minister will interact-on any official information request”., -

5.2 ()G )= < | - _ |
‘ We thinl that Minisiers stioilld set any tilles for Ministers and that the S§Cer should. -
provide guidance for CEy, ' ‘ _ e
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5 Novetihg 2010
Issues i thé OIA Review
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3 Chaplel‘ 11 propises that thy Voto power of govetriment ‘be removed-sid (it judicial
review bathe only recourss’ following a-finial opiulon/iteetion fronr the: Orbudsmen,

4 Chapter 11 also Proposas that, the Sdlieitor Qeneral be- empowieizd
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¢ ‘Substantial collation ‘or-xesenrch” be reformulsted -fo. ncluds the time taken fo
nssess whether informatiop ean bio xeloased, and that 1s-be assessed In terms of ihe
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X1 Chapler 10 resonmicns thiai fite-complexity of tho materlel beistg, sought should be a
ground for extension,
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ASPEY, Anh

From: OLIVER, Hugh o

Sent; Friday, 12 Novetnber 2010 1:41 p.m.
To: ASPEY, Ann |

Subject: RE: Law Gommission review of OIA
Hi

This looks fine to me. | have put a couple of comments/suggestions in a purple sort of colour. lain would, | think, like
ta see a timeline of how he will get a response to the Law Commission,

Thanks
Hugh

Hugh Oliver
Senior Advisor
State Setvices Commission
- ( R

" Mob: ,
Fax:-+64 4 495 6702
hugh.oliver@ssc.govt.nz
www.ssc.govt.nz | newzealand.govt.nz

New Zealand's State Services Commission: Pr
better for New Zealanders

Caﬁ,fion: Ifyouy have-'réce}vgd this me 2 i imtnediately and then debste this message along

o m 1iege
hensende
el as private and confidential,

l;'rom:_ASPEf, Ann

To: OLIVER, Hug
Subject: Law C

Ann Aspey

Saolicitor

State Services Commissioh
DDl

Fax: +64 4 495 6703
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Notes of meeting with State Services Commissioher re Response to Law
Comimission Review of Official Inforimation Act — comments to be provided by
10 Decerber 2010 ‘
Proposils

Promotion and education

Proposal of a function to; -

s Promote awareness and understanding of the Act aiid its operation.

. Aurange for provision of programmes of education and training
the-Act

Oversight :

This function would comprise

Monitoring the operation of the Act.

1 Collecting information and statistics from agénSics gafl Minjsters

the Ast
)

s ‘Repotting annvally to Parliament on @
. Recelving and inyifing represent st fonsIEonm>mempers
tp the operation of the Act.

Policy

sed policy of Gevernment 'tha_t-mqy afcht.
d.zeport to the responsible Minister the

i dnd choourage the public availability of offical nformation including the
atiive felease of information

-.;'on for establishment of a special position or dedicated unit in the State

Setvices Commission if State Services Commission given-oversight

O sponsibility
Comment:

1 The rajson d’8tre for an information unit in the State Services Commission would be the
role of the Commission in increasing the trust of the conmunity in the State sector.

1601269 1.doc



2 [EThe récommendation for policy capability 1o advise Ministérs on the dperatioh of the
Act-and changes to it should be discussed with Justice.

3 Monitoring: Would ot want the Act’s provisions te be too prescriptive. It would be
more llkely that we would fest issues relating {o-the operation of the Act with agencies,
reviewing the implementatioti of the Aet, that is, how the. Act is working for
stakeholdeis, Le, to.gauge how well it is wnhlbumlg to, Trust objective,

4 Perforfiance information might be veported by departments/ugencies i, for example,

their annual reports:
5 Would not want the Act to establish & speelal position for the purpose, — should b&

managerial issue. @
I: n ) -

"hét.t doggthis thean?

a, Of the basis of “trust” might reqirg State Seryibes Co Qi 10 E;‘riodically
report on the State sestor” s dlscharge of Ahck ¥éspehsibili yalezs

6  Promoting access and possible monitoring of individual a@e
© fynction that the Ombudsmen should perform.

7 Pronioting open government feporting to parhament annually

: Irwlte Cabmet Ofﬁce to conslder developmg advme for Ministers which would be
included in the Cabinet Manual. Might ask Cabinet Office to consult with the State
Setvices Commissioner to ensure interface with the Public sector.

Ccnsu’lt Rebecca Kitteridge,

Veto Power
» Suggestion that the veto power be removed,
11 No—disagree. There is a need to keep the tension in the system.




Proactive Disclosute

12 Already 4 Stafutory requirement to 'make information progressively available — part of the
purpose of the Act.

13  Education would be parf of State Services Commission’s fufiction.

14 Could also require the State Setvices Commissioner in the teyiew Tungtion fo advise on
the State sectot’s progress in making informationt mote available.



ROYLE, Andrew

From: ASPEY, Ann

Sent: Friday, 12 November 2010 2:08 p.m.
To: OLIVER, Hugh o
Subject: RE: Law Gominissioh review of OlA

Can'you have another lobk at this, | have amended the bityou putin. 1think we probably need to indicate who
stikeholdegs are —notburs but | would have thought the public; jouthalists etc, Why would-we test compljance
with the Minister or other-stakeholders in the State Services Commission? [ think that my notes must have bueh:
bit short in this bit.

Do you have any idea who 1 should spealk to in Justice/DIA? @ @
Ann - g< <<§§ >

Lk

Anin Aspey

solicitor

State Services Gemmission
DDI: -

Fax: +64 -4 495 6703
ann.aspey@SSC.govt.nz
www ssc.govt.nz | newzealand.govt.nz

New. Zealand'sState Services Commission: Provid
betterfor Néw Zezlanders

arhrE s sanaiaanian iR s p i rrinn iy s mr s s Farardies b i viaaraninrare s

Caatioh: If you have tecejved this messagelfefcdr bl
Wwith ary attachmelits, Please tréﬁa'_t*thﬁ WL

e
AV

Frnn_i: OLIVER, Hugh S
Sent: Friday, 12 November2040'1
To: ASPEY;-Ann

Mob:
Fax: +64 & 495 6702
hugh.oliver @ssc.eovi.nz

www.ssc.govi.nz | newzealand.govt.nz

New Zealand's State Services Commission: Providing leatlership to the State Seyvices o that government works
betier for New Zealanders
i
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Caution: If you have received this message in error-please notlfy the sender immediately and then defete this message along
with any-attdchrents. Please treat the contents of this message as private aid confldential,

caanpribsaina

Froms ASPEY, Ann

Sent: Friday, 12 Noveniber 2010 9:54 a.m.
To: OLIVER; Hugh N
Subject: Law Gommisslon review of OIA

Hugh

Here ate my.notes of the meeting we had with lain the other day. Can you please check them to see that theydgree
with your urderstanding of what was said?

Theri, there are 3 “éonsult” nofes, 1assyme that will be for mi 1o do. Do you kngw 4
would be involved with this that | shauld talk to?
conduct of inguiries,

Afn

Ahn Aspigy

Solicitor

State Services Commission
DDI;

Fax: 464 4495 6703
ann.aspey@SSC.govi.nz

2yship to the State Services so that government works

Cautlon; If you have recélved thi
With any attachments, Pléaser

yenfriviienrriag FIFRTY i

2sé notify the sender immediately and then delete this messdge along




ROYLE, Andrew

From: ASPEY, Ann

Sent: Friday, 12 November 2010 -4:14 p.m.
T ‘Rebetea Kitteridge'

GCe:r OLIVER; Hugh

Subject: Law Gommission review of the OIA

Good afternooh, Rebetca.

Regards

Adn

Ann Aspey
Saoligitor

State Services Co

We are prapanng to respond to the proposa]s made by the Law Commlssmh parncu]arly as they affect the State

ate for submlssmns to the report is 10

eeks that would be great,



ROYLE, Aridrew

From: Rebecea Kitteridge [Rebecca Kitteridge@dpmo.govt.nz]
Sent: Friday, 12 November 20104:21 p.m.

To: ASPEY, Ann

Ce: Michael Webster; OLIVER, Hugh

Bubject: Re; Law Commission review of the OIA

Thariks, Ann. I have asked Michael Webster, Deputy Secretary of the Cabinét, o follow up
with you abeut this.

Regairds,
Rebecca

Rebecca Kitteridge
Secpetary of the Cabinet -and Clerk of the Executive Counci
and Cabinet Wellington

Mlnlsterlal offlces. Altho 51 explie
Comnission should develop Freom Niccla whlte who proposed that "the
bwork of general rules or guidelines,

supplementéd by a 5pe]f?’ spoktcol Belwgen agency -and theip Minister.,.".

best apppoach but that perhaps guidance in €abinet
I wonder f you have some t1me to have a chat about

e p0551b111‘
that. the 1hterface with the Publlc Sorvice works wéll

DT+
Fax: +64 4 495 6703

ann. aspev@SSC govt.nz<mailto:ann.aspey@sSC.govt.nz>

W, SSC. povE z<http//www.ssc.govt.hz> | newzealand.govt.nz<http://newzealand. govt.nz>

New Zealand's -State Services Commission: Providing leadership to the State Services so
that govérnment works better for New Zealandeps

i




ROYLE, Andrew

From: ASPEY, Ann

Sent: Friday, 12 Novértiber 2010 4:08 p.m.
To: ‘Andréw Royle'

Ce: OLIVER, Hugh

Subject: L:aw Gommission report on the OlA
Hi Andrew

Stepheti tells me you are preparing the DIA response to the Law Commlssion. | wenderifwe can have a chat ahput
some of the proposals please? We have sofme comments to make fo the Law Commissionof
chapter13) thiat invalves a role for the State Services Commigsion in relation to guidange fratning and promot

the OlA.and ovetsight of the OIA with a simiilar role for-the DIA.
We would like to diséuss the proposals with you with a view to reaching a simjkppesttion™dn thesg

Vithen would be a good thme for you given that we have ta respond by 10 Decembey?
Ann

Atin Aspey ig/ %
Solicitor

State Sefvices Cominission

DBl + ; E

@%

hetter for New Zealanders

Caution: If you have received th




ROYLE, Andrew

From: Andrew Royle [Andrew.Royle@dia.govt.nZ]
Senht: Monday, 15 November 2010 9:26:am.
To: ASPEY, Ann

Co: Harriet Cartwright

Subject: RE: OIA review working gfoup

Thanks Ahn

Just to let you know, we'te starting our meeting at 9am, so hopefully we cari get thratigh:any spegifigAl,
stuff first. At 10am; we should be able to give youa summary of where we have gotta in the first Ko
yaur info and feedbagk, and also get oh to discuss the "guidance/oversight” role aspgtt of the w@ 3

theughit this would be the moist efficient way.

cheers &
Frorix: ani.aspey@SSC.govt.nz [mallto:arin. aspey@SSC.doyt.nz]

Sent: Monday, 15 November 20109:19 a.m.

To: Harriet Cartwright

Subject: RE: OIA review working group

Thank you very much. Seeyou then. @

Ann Aspay @

Solicitor @

State Services Commission
DDI; 64 -
Fak: +64 4:495 6703

anhn:aspey@SSC.govt.nz ( é Z;plr\j
www.sse.govt.nz | newzealant Nz
, ROV

arices Gommifs ayiding leadership to the State Services so that government works

dbaehyEdiparirindy

Caution: [Jgpins

g8nn and Hugh,
fe-suggested | get in touch with you both to invite yeu at 10am tomorrow to the working group we are
y fo consider the Department's response to. the latest Law Commissioh Issues paper-on the OIA/ILGOIMA

7 Theworking.group will take place in room 106 at 46 Waring Taylor.

We hope to see you in the morning.

Regards

Harriet Cartwright
Solicitor



ROYLE, Anidrew

From; Harrist Gartwright [hartiet cartwright@dia.govi.nz]

Sent: Monday, 15 November-2010 8:16 p.m. 7

To: Jo Gascoigne; Rex Drummond; John Blakeley; Margaret Dugdale; Helen Baylis; Gaynor
Bradfiéld; Peter Ahdréws; ASPEY, Anfi; OLIVER, Hugh

Cg: Andrew Royle 7 _ '

Subject: Agenda for fomaitow's OIA warking group

Attachments: Agenda OlA:doc

Direct Dial
www.dia.govt.nz

Harriet Cartwright

Golicitor

Office of the Chief Executive

“The Department of Internal Affairs Te Tari Taiwhenua &

rgduced or disclosod o

‘This efnail may contain gonfidential and legally priviléged information and advice, No Ra )
rmation Act for the

other persens or-organisations without the prior approval of the Manager Legal Sgyviges\Ang roquest un
information gontained Iithis filenote.must be-discussed with the Manager Legal Berviegs

i i

==

CAUTION: This email message and any attd
be LEGALLY PRIVILEGED. If you are
message or attachments 1 strictly prohibited
us immediatély and erase gll copiesOf they

o %@

ydtion that may be confidential and may
it afy use, disclosure or sopying of this
red this emall message in ertor please notify




_ Agenda
16 November 2010
Response to the Law Commission’s Issues Paper “The Public’s Right to
Kriow”

» Third party notice of a decisior o release information

» Extend ‘free & frank” ground to include “provision of advi &
» Interpretation of “commercial’ — profit driven only @ @

« Difficulties of administering privacy test—firme% & rather t

redraft

¢ Proactive disclosure of information — “ail

» Reduce scope of “is or will soon pe

» New ground to protest information Yeceved of investigation
 Public interest test — guitiantetather than
. Regulaitioné. for charginy==ehsupe bniform
o Vexatious re
Z y S€ @he “colfation and research’

. %}aep% efo” an Ombudsnrian's recofrimendation

lethoversighit role for DIA - LGOIMA & S8C — OIA

grounds — harassment, protecting cultural values

foduotion.of a “reverse” complaint/review process

G

%- Next steps for the response to the Law Commission
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ROYLE, Andrew

From: ASPEY, Ann

Sent: Tuesday, 16 November 2010 4:48 p.m.

To: '‘Georgie Handley'

Cc: OLIVER, Hugh; GAYFORD, Jodie; 'Andrew Royle'
Subject: Law Commission OIA review

Hi Georgie

State Services Commission (and DIA), and of course Justice? Thursday morning any ti eétfpeen Dand 1, be
good for us if that were ok with you.

The conversation at DIA was interesting and some views similar to those you to"me we i -~ As DIA
is affected too in that propnsals for a similar role in respect of the LGOIMA enmyplt out by t

e interested

Commission | mentioned to Andrew Royle that we would be talking to you and a him ifhawoul
in coming along to any conversation that we might have. | hope thati ith you.

Ann

Ann Aspey %
Solicitor

State Services Commission

DDI: + :

Fax: +64 4 495 6703

ahn.aspey@S5C.govt.nz
www,ssc.govt.nz | newzealand.g

ovi.

New Zealand's State Services C
better for New Zealanders



Law Commission Review of Official Information Act

Record of discussions with Georgie Handley, Justice and meeting at Internal
affairs

Proposal

1 Promoting the OIA and LGOIMA and educating agencies and the public on their
operation. Should this be the role of the oversight bodies reco nded i.e. Stg&

Services Commission and DIA?
2 That the State Services Commission should pick up the oversight n rela@

the OIA and the DIA that role for the LGOIMA.
3 The oversight role would cover:

. Monitoring the operation of the Act;

. A policy function of reporting on prospective Jepi
official information;

2 to access to

. A function of promoting the increasing

proactive release of such information.
Discussions with Georgie Handley @
4 T talked to Georgie on the(phone\or Tuesde

Commission’s proposal that

Movember, to discuss the Law
mmissioner have responsibility for
peration of the Act and changes to it’

al3.46. — “be responsible for making reports
to access to official information.”

éqlires a number of employees to do it.

I was invited to participate in a meeting at DIA to discuss the Law Commission’s
proposals, at the time they had set to consider the suggested expanded oversight role for
both agencies and the potential education/promotion role.

%ﬁng at DIA
©

Promotion

10 The discussion covered the fact that Justice has a strong public law function with
responsibility for the OIA, the Privacy and New Zealand Bill of Rights Acts. It was not

1842598_1.DOC




clear what the problem with this was. If it was a resourcing issue then Justice should be
resourced for it,

11 Monitoring of adherence to the requirements of the Acts — the statistics that are kept in
both departments capture only the formal requests not the informal ones that are dealt
with by phone or email {on the principle that any request for information is an OIA
request). Neither do we capture how satisfied requesters are with responses.

a. How valuable is monitoring? There would be a cost involved but what would the
benefit be? Could State Services Commission do this via its sury€y

Local Government is constitutionally separate c.f. Ministers.

s 9A(2)(2)(D)




with any attachmants. Please treat the contents of this message as private and confidential.
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Notes of meeting at Ministry of Justice with Georgie Handley and Fiona
lllingsworth — Justice (and Jodie Crayford, State Services Commission)

Discussion

1 The discussion focussed on the proposal that the State Services Commission pick up the
oversight function in relation to the OIA.

2 The oversight function would cover: @ &

a. Monitoring the operation of the Act;

b. A policy function of reporting on prospective legislati
to official information; and

c. Promoting the increasing availability of offici
release of such information.

4  We had previously spoken on the pho
the problem was the Law Commissi

Problem Definition
5 Chapter 13 sets out:

diction for the Ombudsmen but few
guidance, training or oversight roles is
as quoted as saying that there needed to be an
atutory equivalent “otherwise the preventative
is lost...we should aggregate experience and

arA ceived problems are identified more particularly:
Novfove ', er” of official information. The Law Commission refers to the

State S s\Commission’s Policy Framework for Government Held Information.
. No bedy nsible for championing open government or acting as a watchdog of the
ing/principle. “The Ombudsmen do not have a mandate to do so and it is

able whether they should carry out a promotion role in any case.”

central set of statistics relating to OIA or LGOIMA requests to provide an overview
of how either Act is operating in practice.

Little ability to pool or share knowledge across government or share common issues or
problems => agencies working in silos.

*

L J

Provision of assistance and advice is ad hoc and informal and not widely known or used.

No explicit requirement to issue guidance and material to agencies and requesters to
enhance their understanding of the Act or to provide training,

1604143 1.DOC




Consideration of identified problem areas
7 It is not clear what “no government owner of official information” means.

8 “No body responsible for championing open government or acting as a watchdog of the
underlying principle.” —

a. The Ombudsmen have no funding or legislated role. State Services Commission
could work with the Ombudsmen to provide guidance, likewise DIA ad Local

Government New Zealand or the other stakeholder body.
9 “No central set of statistics relating to OIA or ILGOIMA requests to provide an overvi&

of how either Act is operating in practice.”

a. It seems that some agencies produce spreadsheets of their QI
value in a fuller revelation of all OTA requests? Man
of information are OIA requests, and are answered 1

No records are kept of those.
erngnent or ;
vice@mn

b. May be value in monitoring requests where inf

10 “Little ability to pool or share knowledge acr: on issues or

problems => agencies working in silos.”

0
could have a role

% and not widely known or
t

his be better done?

a. This was scen as something that
in.

11  “Provision of assistance and
used.”

12 “No explicit requiremgs

s 92)@)0)

v NS
A lutionWe working more closely with the Ombudsmen about issues that

vise. ‘
' . Is IiE f iceded rather than “name” or “shame”, which works well to date?

13 commission report does not address the issue of administration of the Act —
séntly Justice’s role, nor such things as production of the Directory of Official
ormation. Is that to remain — should.

@% More could be made of information and guidance. The Ombudsmen are best placed to

provide this as they are the ones who see the complaints and make the decisions on the
application of the Act in response to complaints. Loss of the Quarterly Review has made
it difficult to reinforce best practice.

s 9(2)(&)(1)




16 There may be a role for State Services Commission and DIA, working with the
Ombudsmen on ways to work with the sectors to educate and improve performance. A
network is needed.

17 Query how much value a legislated vet of legislation and policy would provide? (Fiona)

State Services Commission for comment.

Amm @ @
C ¥
L
N

18  Georgie is writing a briefing paper for management about the issues identified by the
Law Commission, with MoJ comment and proposed solutions. Will iovide a copy &




NORMAN, Daniel

From: ASPEY, Ann

Sent: Tuesday, 23 November 2010 4:58 p.m.

To: Michael Webster

Cc: OLIVER, Hugh; CAYFORD, Jodie

Subject: law Commission review of the Official Information Act

Good afternoon, Michael.

As you are no doubt aware the Law Commission is proposing that the general rules or guidglines about the w

department and Minister will interact in relation to OIA requests should be clarified and ts by its rep
Nicola White’s suggestion that the State Services Commission should have that role.

| emailed Rebecca a week or so ago as the Commissioner wanted us to gain Cabingt O nt
Rebecca said you would be in touch.

Michael is it possible for us to have a meeting about this some time in the very n uture e need to provide

our submission to the Law Commission within due date — 10 December

Can you please get back to me?

Cheers

Ann @ %
Ann Aspey

Solicitor

State Services Commission @ @

DDI:
Fax: +64 4 495 6703
ann.aspey@5sSC.govi.nz

WWW.SSC.govE.nz | newzealand.ga@z

New Zealand's State Servic
hetter for New Zealanders

of




NORMAN, Daniel

From: ASPEY, Ann

Sent: Thursday, 25 November 2010 3:13 p.m.

To: '‘Andrew Royle"; 'Georgie Handley'; 'Fiona lilingsworth'

Subject: Law Commission Review of OlA: Note for State Services Commissioner on
recommendation for a role for the Commissioner

Attachments; Note to State Services Commissioner re Law Gommission proposal following discussions

with Jusiice an.DOC

Good afternoon

| have attached a note | am preparing for the State Services Commissioner about the i i
the role suggested for him in monitoring compliance with and promotion/guidance i
endeavoured to reflect our discussions in it but want to be sure that | have thos

any further comment/corrections if | have got your views wrong.

Since our discussions | have re-read the relevant extracts from Nicola ite’s book-and thou bit\hore about

the issues so what | have in this note may not be the same as the vie

| would like to be able to give the note to the Commissioner on
fantastic.

Cheers
Ann

Ann Aspey

Solicitor

State Services Commission

DDI: Q

Fax: +64 4 495 6703
ann.aspey@SSC.govt.ng




SSC Internal Memorahdum

To: Tain Rennie
From: Ann Aspey
Copies to:  ITugh Oliver; Jodie Cayford

Date: 24 November 2010

Subject: Law Commission Review of Official Information ents
Proposals for State Services Commission role 1SCUSSI0
Department of Internal Affairs, Ministry of Justice epart
Minister and Cabinet .

fIgnitoring

Law Commission Proposal’f Statg Serwces gn@n R
Operation ofAct R A RN
1

policy of government that
mation and report to Minister of

iba-of progr fhmes of education and training for
nd mmlliyfn’éﬂon for Internal Affalrs)

Policy and viéw Recol

of Justice (;& as administrator of the Act deals with policy for the Act.

%wew the operation of the Act - at 5 yearly intervals; consider whether any
endments are necessary or desirable; and report findings to Responsible Minister:

Considerations

4 The Law Commission makes no suggestions as to which department should administer
the Act nor which should be responsible for production of the Directory of Official

1605042-1



information. Both of these functions are carried out by Justice. It would seem that the
Law Commission has no issue with those roles remaining with Justice.

5 The policy and review of the operation of the Act are functions that align with the
administration and Directory functions. It would seem appropriate that they should all
fall within Justice’s purview. That would align with Justice’s responsibility for three
other pieces of legislation that are important to individual rights — the Privacy Act, the
Human Rights Act and the New Zealand Bill of Rights Act.

Monitoring and promoting _ @ &

Monitoring the operation of the Act

6 Monitoring — collecting information and statistics from agericie mii i
operation of the Act; reporting annually to Parliament o erdtion of the\A«t;
of th

receiving and inviting representations from membe public
relating to the operation of the A_Bt. _
7  Mycomments: - # . F @
: ‘e . s #Avith ' i wietiair “te. collection of

A £ a‘@ o
requests are ilotaégp_tu_red in -s As
are resporfde'd’fa m?e ordififiry cotpse o]

to capture every opé of the§
counterproductive.. -~ K

Hents mAing; ; s of OIA requests and handling of
them. If the Rtdte Services Conimjission were charged with monitoring the

operation of, sf it lgpéirtments jand# other State sector agencies
- to maintai ' (1{
c. The is@ s w

s\fpf by poses of gflonitoring.
rmation wopldl be usefully provided to the State
Se s 1ssi

seems Hth€ value in full information about all OIA

q pon ight be fnore valuable to obtain information about

i ion was withheld or refused, transfers were made, time

extended, and any other provisions were applied that were

have been the subject of a complaint to an Ombudsman under
sectiof & hat could be reported on via annual reports.

‘ d. One of thé State Services Commission’s surveys of the public could be a vehicle
by” whioll the Commission could canvass the public for their views on the
opepation of the Act. Other vehicles would be needed to canvass other interested

\ arties e.g. journalists, Opposition research units.

%we were to take on the monitoring role, which we could operate along the lines

ggested above, we would want any legislative provision to be general. 1 suggest the

§ Act might impose responsibility on the State Services Commissioner to monitor the

& O
cra

operation of the Act but leave it to the Commissioner to decide how best to execute the
function.

Promotion and education
9 Promotion and education, to:

a. promote awareness and understanding of the Act and its operation;

1605042-1




b. arrange for provision of programmes of education and training for agencies subject
to the Act;

c. promote and encourage the public availability of official information including the
proactive release of information.

10 The origin of the above seems to be the Law Commission’s view that there is no body

N
11 In addition the Law-'C?ié;sS'iogl
Eife P

Possible response .

responsible for championing open government or acting as a watchdog of the
underlying principle of open government — a lack of strategic oversight. This results in:

a. No government ‘owner’ of official information — Note State S Commissi
Policy Framework for Government Held Information;

b. Little ability to pool or share knowledge across govetinént 05 Sharg
issues or problems resulting in agencies working in

c¢. Provision of assistance ahd guidance is ad hoc and informa} and néf widely

or used; and

¥ agenCi
ng.

guidance and matef%
Act or to provide P )

12 “Promoting open governpent”, ghan Hstelrhen sgge-ttust in government —
e use informationg t '

13
14

5 9(2)(g)(1)

©

inks to those who deal with complaints and interpret the Act at ‘the coalface’.

There would still be a role for the State Services Commission to put out guidance
on a regular basis in conjunction with the Ombudsmen to pick up issues that arise
through the complaints the Ombudsmen are dealing with. Acquisition of
information about complaints may also be used to encourage departments/State
services agencies that are not operating well to take advantage of education in the
operation of the Act.

de
. esn’t seem sensible to pay outsiders to provide education when the
E% udsmen already have a group established for the purpose who have direct

15  On the basis of information gained from the Ombudsmen and from the monitoring

mechanisms the State Services Commission could report to the Minister of State
Services on the operation of the Act, on an annual basis.

1605042-1



. 16 These considerations would seem to encourage a closer relationship with the Office of
the Ombudsmen requiring regular meetings to collect information on issues that the
Ombudsmen are coming across that need to be addressed via guidance notes or further
education of departmental or agency staff.

Nicola White’s proposition

17 Nicola, in her discussion of the OIA suggested a system where the Ombudsman
provided more guidance; with case notes becoming more explicit prec dents. The Stat

for the sector. That advice would be the executive’s attempt
administration of OIA matters, working alongside the Om
or templates would be developed as new issues emerg
which could be covered by adrmmstratlve guidelines.
‘- rvices Commission

18 Nicola does not see legislation reEﬂulred fo aclneve@g
Does this require legislati é’éﬁznl 6{? .
Yo

P

19 Recognition of agonitoj anlgf’gmd
would put this Woyé,f{)rmal Tooti n,_.;r"‘
ct i

a. Although th 0y i ; at working with it and
understanding the ﬂj{ﬁ erling \ I 1¢ er{ government should now be
second nature todepartydonts yfl Ygeptieshiyh\thytdoes not seem necessarily to be

the case.

work in monitoring and
t ‘would provide agenc1es
ent source of advice, given that

akmg on any momtormg/promotlon function is reinforcing trust
te Services Commission Trust and Values team would be a good

Bepartment o rnal Affairs (DIA} and LGOIMA

ommission recommends a similar role to that of State Services Commission
% OIA for DIA in relation to the LGOIMA.

attended a meeting at DIA where the Law Commission’s recornmenda’uon was
discussed.

T

Recommendation re Clearer Guidelines about Consultation with Ministerial

1605042-1
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Re: Law Commission OIA review - note to supersede yesterday's

Tuesday, 21 August 2012
3:41 p.m.

o ne e m e mn nn e e e e rmE e L EE L LR L E R E e L e L e s £ A e e E e § R e e e aS s nmn e e

Subject | Re; Law Commission OlA review - note to supersede yesterday's

From Georgie Handley

To ASPEY, Ann
Sent Friday, 26 November 2010 12:55 p.m
Hi Ann

thanks for the opportunity to provide comments on your memeo to the State Servic
have the following comments to make:

1. Para 2 - this para will need amendment because Justice does not currenfly
prospective legislation or policy relating to access to official information. ¥yha s provide atjviceto
other departments during the policy development phase, for example a departimept will ¢ Itus ana

Cabinet paper or pollcy proposal.

>> <ann.aspey@SSC.govt.nz> 26/11/2010 11:47 am. >>>
Sorry about this, but | received some comments today that led me to amend the note | sent out to
you. It may be better if you look at this one. | would really appreciate any comments you may have,
please.

Ann

Ann Aspey

Unfiled Notes Page 1




SSC Internal Memorandum

To: ITain Rennie

From: Ann Aspey

Copies to:  Hugh Oliver; Jodie Cayford

Date: . 30 November 2010

Subject: Law Commission Review of Official Information

Proposals for State Services Commission role fg
Department of Internal Affairs, Ministry of Justi
Minister and Cabinet

Law Commission Proposal - State Setrvices Cor
Operation of Act

1 The Law Commission proposes that the State Qery;
role in respect of the Act. Oversight wegt rise:

. Monitoring the Operation of {he

may affect the right tos

State Services
. Review of thg i enopération of the Act; consider whether any
amendmenty prea $: esirablsyreport findings to Responsible Minister;

-"l 15 d ki
agengcies stibjéct ¢
Policy Ve Recomg% ions
2 Mint Justise (Justice) as administrator of the Act deals with policy for the Act.
olicy ction - “be responsible for making reports on prospective
i O OFA

olicy relating to access to official information” (paragraph 13.46).

legislat
nt Justice provides advice fo other departments during the policy
ev ent phase, for example are consulted on a Cabinet paper or policy

al.
@hsﬁce suggests that the Law Commission proposal will require something similar

to a New Zealand Bill of Rights vet, that Justice is responsible for.
¢. We would require additional legal resource if this function were to be carried out
@ by State Services Comimission.
3 To review the operation of the Act — at 5 yearly intervals; consider whether any

amendments are necessary or desirable; and report findings to Responsible Minister:

a. Justice says that the production of the Directory of Official Information has been
time consuming (less so now thal is being dealt with electronically) and they
engage additional resources for the purpose.

1605042-1




b. Reviewing the Act and its schedules in Justice’s view is a bigger job than just
producing the Directory of Official Information which would suggest that more
resource would be required.

c. It would seem that this proposal is based on the requirement for the privacy
Commissioner to review the Privacy Act every 5 years.

Considerations

4 The Law Commission makes no suggestions as to which department should administer
the Act nor which should be responsible for production of the Dj ry of Ofﬁc&
information. Both of these functions are carried out by Justice.
Law Commission has no issue with those roles remaining with Jus

em t

administration and Directory functions. It would seem
fall within Justice’s purview. That would align wit I esponsibility three
other pieces of legislation that are important to in I ' ;

Human Rights Act and the New Zealand Bill of Ri 3 7
Suggestion %

6 I suggest that the policy and review fi ain w@%ﬂc
Monitoring and promoting %

Monitoring the operation of the

tom agencies and ministers about the
operation of the Act; ¢ rliament on the operation of the Act; and
receiving and inviimg\pepre i oty members of the public on any matter

=]

general monitoring function i.e. collection of
OIA requests received by an agency. Many OIA
in spreadsheets as they are oral questions or emails that

e wyery One of these would not promote the aims of the Act and could be

@ . A \ any departments maintain spreadsheets of OIA requests and handling of

&Iy the State Services Commission were charged with monitoring the

epetation of the Act it could require departments — and other State sector agencies

% 5 maintain such spreadsheets for purposes of monitoring.

i. The issue then is what information would be usefully provided to the State
Services Commission? There seems little value in full information about
all OIA requests responded to. It might be more valuable to obtain
@ information about requests where information was withheld or refused,
transfers were made, time limits to respond were extended, and any other
provisions were applied that were or potentially could have been the
subject of a complaint to an Ombudsman under section 28. That could be
reported on via annual reports.

1605042-1




¢. One of the State Services Commission’s surveys of the public could be a vehicle
by which the Commission could canvass the public for their views on the
operation of the Act. Other vehicles would be needed to canvass other interested
parties e.g. journalists, Opposition research units.

9 The above are some options that the Commissioner could consider if this function were
to be undertaken at the State Services Commission.

Suggestion

10 If we were to take on the monitoring role we would want any legisl
general, 1 suggest the Act might impose responsibility o
Commissioner to monitor the operation of the Act but leave j
decide how best to execute the function.

Promotion and education

11 Promotion and education function, the Law Co

to the Act;

c. promote and encourage the p
proactive release of informati

ston’s view that there is no body
acting as a watchdog of the

12 The origin of the above see

owledge across government or share common
agencies working in silos;

O ment
14

;@ open government”, as an instrument to increase trust in government —

se information gathered from monitoring function;

and work with the Ombudsmen

@% to produce guidance for departments and perhaps other state services agencies c.f. the

Ombudsmen Quarterly Review.
15  Would we be updating the Policy Framework for Government Held Information?

16 Education is a function that is carried out by the Office of the Ombudsmen. The
Ombudsmen have already set up a group to carry out this activity, even though it is not
provided for in the legislation, but have seen a gap and have worked to fill it.

1605042-1




Nicola White’s proposition

17 Nicola, in her discussion of the OIA suggested a system where the Ombudsman
provided more guidance; with case notes becoming more explicit precedents. The State
Services Commission would supplement those with more general administrative
ouidelines on general issues, based on Ombudsmen rulings to provide practical advice
for the sector. That advice would be the executive’s attempt to improve its own
administration of OIA matters, working alongside the Ombudsmen and new guidelines
or templates would be developed as new issues emerge. Nicola proposes some areas
which could be covered by administrative guidelines.

18 Nicola does not see legislation required to achieve her model. @
Suggestions @
dsmen ‘educ OVI;IOH to
eTh ‘train the

19 Role for the Commission:

a. The Commission could link into the O b
encourage departments to take up the se
trainers”’ model.

i. It doesn’t seem sensible to p
Ombudsmen already have
direct links to those who
coalface’,

ii. If resourcing of the dsien is an issue in determining

ate’ Services Commission to put out guidance
the Ombudsmen to pick up issues that arise
udsmen are dealing with. Acquisition of

may also be used to encourage departments/State

én requiring regular meetings to collect information on issues that the
n are coming across that need to be addressed via guidance notes or further
of departmental or agency staff.

Is require legislative recognition?
Recognition of a monitoring and guidance role for the State Services Commission
@ would put this work on a formal footing.

a. The Act has been in place for 25 years so that working with it and understanding
the underlying principles of open government should now be second nature to
departments and agencies but that does not seem necessarily to be the case.

b. A formal role set out in legislation could ensure that ongoing work in monitoring
and promotion and guidance continues to be undertaken. It would provide

1605042-1



agencies with clarity and more confidence about a government source of advice,
given that the Ombudsmen have a slightly different role.

c. Any recognition in the statute should be of a general nature, allowing the State
Services Commissioner to decide how that role should be put into action.

Where in the State Services Commission could such a function sit?

23 Given the rationale for taking on any monitoring/promotion function is reinforcing trust
in government the State Services Commission Trust and Values team syould be a gm&

home for it.

Department of Internal Affairs (DIA) and LGOIMA

24  The Law Commission recommends a similar role to that of $tate Se:
for the OIA for DIA in relation to the LGOIMA.

Bl ottended a meeting at DIA. where the Law Coinini
discussed.

NOTE: No comment received fro

Recommendation re Cleare : 2 Sohsultation with Ministerial

offices
27 Jodie and I met wi ichde Cabinet Office. His view is that there could
be two outcomes;
a. That % Ssion updates the Release of Information Guidelines
fo tion relationship of departments with Ministers; and

abinet O
{stérs of their nsibilities under the OTA.

w prepared by State Services Commission in conjunction with
er both facets that would need to go out as a Cabinel Office

ill be required to first receive the overview and approval of the Prime

ord to adopt the 2 outcome approach Cabinet Office would work with us to
updated guidance for depariments.

1605042-1




SSC Internal Memorandum

To: [ain Rennie

From: Ann Aspey

Copies to:  Jodie Cayford; Hugh Oliver

Date: 3 December 2010

Subject: Draft response to Law Commission proposals related, 1 iew of @

Official Information Act D (o
D %

| Attached is a draft response to the Law Commission’s proposals contdiged in their 29

September Issues paper 1e Review of the Of @ dl. Informats for your

consideration.

Ombudsman’s recommendation on an plaint.

2 I have endeavoured to cover off everything\wé haye” dis ave also added

comment on the proposal to give éﬁ &r to enforce an
i t o

3 Please advise if there is anything ' : 2

=
SO

F

&7 Y

©C

&

1611174-1



STATE SERVICES COMMISSION
Te Komihana O Nga Tari KAwanatanga

8 December 2010

Professor John Burrows
Commissioner

Law Commission

PO Box 2590
WELLINGTON 6011

Dear Professor Burrows

Review of Official Information Legislation

Thank you for your invitation to provide my views~g

Right to Know: Review of the Official Informatig

Government Official Information and Meetings.A¢
In taking this opportunity to make comme; i paper, I have confined

myself to matters that are particularly r (g-the Stat @ ices Commission or have a
constitutional aspect. These are the

es Pape \The Public’s
2 and f' ’ of the Local

1 For a role for the State Se

i€ veto power of government be removed.

ith an Ombudsman decision should be enforceable

ies 10 take all reasonably practicable steps to proactively

the Act

ole seems to include:

ease .ifo I:—.1ti0n
1 1 -%. Gly.
@ e State Services Commission in promotion and education and

monitoring of the Act

% policy - examining proposed legislation or proposed policy of government that may
@ affect the right to access to official information, and to report to the responsible
Minister

. reviewing the operation of the Act, considering whether any amendments are
necessary or desirable and reporting findings to the Responsible Minister, and

100 Molesworth Street

PO Box 329 Wellington 6140

Mew Zealand

Phone +64-4-495 6600
1610595 _1.DOC Fax +64-4-495 6686

www.ssc.govt.nz



. promotion of the Act which would include promoting awareness and understanding
of the Act and its operation and arranging for the provisions of programmes of
education and training for agencies subject to the Act.

Policy and Review functions

I note that the Law Commission is making no recommendations about changing the role of
the Ministry of Justice in administering the Act; as the department administering the Act
the Ministry of Justice deals with policy relating to the Act.

Rights Act. Consequently, I do not consider that it would-be\a
- Services Commission to take on these functions.

Monitoring the operation of the Act and Promoti

The role of the State Services Commission in

provide a raison d’étre for a role for the Stage
operation of the Act and promoting it.

Monitoring the operation of the Act §
I agree that there is good reaso@ ate 3

monitoring the way in which Sta

If this is to be p
so that the ma
Commissione

Promotion 2 ducation%
There appéar 1 be three limbs to this function:
moting awa s and understanding of the Act and its operation.
arranging Forprovision of programmes of education and fraining for agencies subject
35 d
. % g and encouraging the public availability of official information including

roactive release of information.
% tion

his is a function that the Office of the Ombudsmen has taken up and which 1 believe
should remain with the Ombudsmen.

1610595 1.DOC




The State Services Commission could link into that education provision, encouraging
agencies to take advantage of it, however there would be no need for legislative
recognition of this function.

Promoting awareness and understanding of the Act and encouraging the public availability
of official information

The State Services Commission could put out guidance in conjunction with the
Ombudsmen to, amongst other things, pick up issues that arise through the complaints the
Ombudsmen are dealing with., The State Services Commission could report to th
Minister of State Services on the operation of the Act based on info iofy gained fiy
the monitoring role.

Again, however, any recognition of such a role in legislation sho
terms, leaving the State Services Commissioner of the time e

the functions.

2 That the State Services GCommission i Q eare

This suggestion has been considered wi Pifice r work by both

agencies will be undertaken in this area.

3 That the Ombudsmen be giv, isjon when determining an
he veto ar of government be removed

t to maintain the appropriate

of effective government, which has

the Act. That premise is evident
for withholding information in section 6

is”whether it is appropriate to comply with a
Consequently, I consider the power of veto -

& public d% comply with and Ombudsman decision should be
gable by the Solicitor-General

posal. This does not seem a necessary amendment. The power
y'the years been sufficient to ensure compliance n the majority of

e Act require agencies to take all reasonably practicable steps to
ctively release official information.

ot believe there is any need for a specific legislative requirement requiring agencies
o take all rcasonably practicable steps to proactively release official information. The
egislation already states as one of its purposes increasing progressively the availability of
official information. [ believe that is sufficient. A blanket requirement to take all
reasonably practicable steps to proactively release official information does not seem to
add much of value and to specify categories would be very difficult.

1610595 _1.DOC




Instead, if the State Services Commission had a responsibility to promote awareness and
understanding of the Act encouraging public availability of information could be part of
that function, without specifying it in the statute.

— o
R

Iain Rennie
State Services Commissioner g §

©
@@ @@

.

1610595 _1.DOC




AW-COMMISSION
E-AKA-MATUA-O-TE-TURE

10 February 2012 President
Hon Sir Grant Pammond KNZM

Commisgion

Gordon Davis, Emeritu&l 5» ar' John Burrbws O
Chicf Legal Advisor Profe oM

State Services Commission
PO Box 329
WELLINGTON 6140 . : % i

Dear Mr Davis

o
draft chapters of our final report.

>

0 have an opportunity to give feedback at
e are also providing the draft to some

- Welcome £ ent in writing on any aspect or to contact me if you would
gdomeet. with\th all team working on this project. We would like to hear from

y arch if possible.

W&t report to be tabled in Parliament in the first half of this year.

sincerely
J O?ill(];;rrows QC
Commissioner *

Qurref:

A .
Level 19 « HP Tower » 171 Featherston Street » PO Bax 2590 « Wellington 6011 » New Zealand - Telephane 0-4-473 3453 » Fax 0-4-471 0959 » Email com@lawcom.gavinz - Website www.lawcom.govt.nz
‘Ihis paper s sourced lram well managed, sustainable lorests,




| LAW-COMMISSION
TE-AKA-MATUA-O-TE-TURE

8 December 2011

State Services CommissionI Faq Tl \/ Vil ?]
100 Molesworth Street . - President
Wellington 6011 1 o D E c ZU ‘H Hon Sir Grant Hammond KNZM &

PO Box 329 . - -— ommissi
WELLINGTON 6140 & 1—‘7—'-~—LLJ b: Beril P 5 0C,
#1015 cose i

Dear Mr Rennie

LAW COMMISSiON REVIEW OF OFFICIAL
LEGISLATION

We are now drafting the final report in our 1
and the Local Government Official Info : 2%7. We expect it to
be tabled about April 2012 and would li rtunt: iscss some of the issues

he Public’s Right to Know”
encies and local authorities,
pest groups and the media. While
ation, there were many opinions about

published in September 20
but there was also robust

electronic docu i souragément of more pro-active disclosure and
alignment wifh i

e% vhave been meeting regularly with the Ombudsmen to
. We could similarly send you some draft chapters, in advance of

ssués Paper in August, prior to publication.

@ Yours sincerely

John Burrows QC
Commissioner

me%l February 2012. .
i d continue our liaison with Chief Executives of the central agencies begun
a meeting in April 2010 at SSC and followed by provision of advance copies of the

Level 19 « HP Tower » 171 Featharstan Street » PO Box 2590 » Wellington 6011 » New Zealand « Telephone 0-4-473 3453 « Fax 0-4-471 0959 « Email com@Iawcom,.govt.nz - Wehsite waww lawcom.govinz
This paper ls sowced from well managed, suslaiable losesls.



NORMAN, Daniel

From: ROYLE, Andrew
Sent: Friday, 9 March 2012 4:04 p.m.
To: RENNIE, lain; DAVIS, Gordon; PEEK, Frank; CABLE, Jon; RENNIE, {ain; BEATIE, Sandi;

ORANGE, Ryan; NORTON, Jenni; OMBLER, John; SINCLAIR, Liz; HARTEVELT, Tony;
BROWN, Peter

Subject: Comments to Law Commission re: OlA Review

Attachments: 1778068_1.docx; Memo to Commissioner re Comments to Law Commission_ Public_s
Right to Know March 2012 (2).nr]

Good afternoon

The Commissioner has been provided with an opportunity to comment on a draft of t mmissigR’s fifg|
report on the Official Information Act 1982 (OIA)}.

The attached memorandum contains details about the Law Commission’s proposalMo establish an independent
statutory role to provide leadership, independent advice, monitoring view, and oversi f performance of

OIA obligations. It would also extend to official information contro

In the memorandum, | seek your thoughts on the following mat
» Do we agree with establishment of an independe i
e Do we continue to see a role for SSC in this areg
s In light of the consolidation of the Govern aNoformati

government:
nction?

hief Archivist and other related

roles within DIA, do we now see a role fo. le this area for both central and local
government?

Unfortunately our opportunity to commentds brief,So | we ; iate your thoughts by Tuesday if possible.

| have included both the link and d6eu case issue with my grasp of worksite.

Andrew Royle %
Solicitor

State Services Cor}‘uﬁissu Q x

DDI:

Fax: +64 4 495 6634




Memorandum

To: lain Rennie, Deputy Commissioners
From: Andrew Royle

Copies to: Gordon Davis, Frank Peek, Jon Cable

Date: 9 March 2012
Subject: Comments on “The Public’s Right to Know” g\@ ((_> ,
N>
1 The Commissioner has been provided with an op@ {0 comm
Offici

oh a
draft of the Law Commission’s final report on Information 1982
(OIA) and Local Government Official Informatio 3 :
LGOIMA contains nearly identical provisionsy

further consideration before any
Cominissioner. Your comments a
to establish an independent sta
advice, monitoring and revie
obligations.

feillar_would benefit for
\ made by the

orimission’s proposal
dership, independent

Continued Role for Ombu

role for the Ombudsmen, the Law Commission
ncy” for OTA/LGOIMA matters for both local and

W orshi similar to the “leadership” role carried out by the Chief
2hi ol Human Rights Commissioner in their respective fields, the
W Corimission sees the need for a specific statutory leader in OI

Pelidy advice — a positive obligation to provide policy advice on access to
information across Government, including implications of proposed
egislation and policies on the OI framework.

4.3 Monitoring and Review — at present compliance is dispersed across all

% Government agencies, but little information is gathered. The Law
Commission recommends regulations/guidelines to oblige agencies to
keep relevant statistics and report against them;

4.4 Oversight — without interference with the Ombudsmen’s role, the Law
Commission sees a need for oversight of the gathering of statistics and
data about performance, training of officials and advice to requesters.

1778068_1.DOCX
File Ref: LS-6-9



Location of the oversight role

5  In the Commissioner’s 2010 submission to the Law Commission’s initial paper
in this matter, he noted the following points:

5.1 ‘'The role of the SSC in increasing trust in government would provide a
raison d’étre for it assuming a role in monitoring, education and
promotion. However, note that at that stage it was being suggested that
Department of Internal Affairs (DIA) would pick up an equivalent role for

local government.

5.2  Responsibility for the legislation should remain with M it aligns wi
the Ministry’s responsibility for the Privacy Act, the H ights A¢t/an
the New Zealand Bill of Rights Act.

a W on i

6  The final Law Commission report does not express %

th n
of this new oversight role. It specifically discusses’iss aroug loca% g the

role:

6.1 as a stand-alone agency (e.g. an inf NiNiss [t notes
concerns about agency proliferatios fers” to the Chief
Archivist’s location within the DLAca SOan ind épendent officer

located within a broader depa
6.2 within the Ombudsmen’s offi ithrthis eing rejected in order to

enidenceof n for complaints.
in, dations:
0 agency, rather than divided into
d local government. Informally,

ised me of its view that the need to
SC is not the preferred home for these

d in a statutory officer (wherever located).

e veview,/ menitgring/policy advice functions must be independent.

e position sim be ongoing, not a short term appointment.
3 iony notes that the few submissions received on this issue in its
independent Commission. At that stage it proposed splitting
etween DIA and SSC, for local and central government.

9 %aw Commission has not attempted to undertake any cost assessment.
| uestions
% I would appreciate your thoughts on the following matters:
@ 10.1 Do we agree with establishment of an independent OI statutory role?
10.2 Do we continue to see a role for SSC in this area?

10.3 In light of the consolidation of the Government Chief Information Officer,
Chief Archivist and other related roles within DIA, do we now see a role for
that Department as leader in this area for both central and local
government?

1778068 _1.DOCX 2




Next steps

11 The Law Commission is seeking comments from a small number of agencies on
the draft report. Although the Law Commission has not recommended a final
location for any independent officer, this will obviously be a key issue for SSC
following release of the report.

12 There is no specific requirement to comment on the Law Commission’s paper at
this stage. However, it may be worthwhile signalling SSC’s views. Any

comments must be provided to the Law Commission by Thursday 15 March, a
therefore I would appreciate your comments by Tuesday 13 V@l

%@

1778068 _1.DOCX 3



NORMAN, Daniel

From: ROWLAND, Helen on behalf of OMBLER, John
Sent: Friday, 9 March 2012 4:28 p.m.

To: ROYLE, Andrew

Subject: RE: Comments tc Law Commission re: OlA Review
Andrew

May be useful for Gordon and Mary Slater (Assistant Commissioner for DIA) to discuss pros and cons of 3

location/splitting/consolidating.
Regards

John

To: RENNIE, 1ain; DAVIS, Gordon; PEEK, Frank; CABLE, Jon; RENNIE;
NORTON, Jenni; OMBLER, John; SINCLAIR, Liz; HARTEVELT, Tony} BRQ Péter
Subject: Comments to Law Commission re: OIA Review

From: ROYLE, Andrew N \vf
Sent: Friday, 9 March 2012 4:04 p.m. ; % i

Good afternoon

The Commissioner has been provided with an oppo
report on the Official Information Act 1982 (OI1A).

The attached memorandum contains details ab
statutory role to provide leadership, ind

ependent advice, A
0lA obligations. It would also extend a informati

d document, in case there is an issue with my grasp of worksite.

Andrew Ro

Solicitor,

Stat yn}e mmission
DD

Unfortu portugiity
: C bo

New Zealand's State Services Commission: Providing leadership to the State Services so that government works
better for New Zealanders

Caution: If you have received this message in error please notify the sender immediately and then delete this message along



NORMAN, Daniel

From: ROYLE, Andrew

Sent: Monday, 12 March 2012 10:00 a.m,

To: SLATER, Mary

Subject: RE: Comments to Law Commission re: OlA Review
Hi Mary

The DIA view initially (and which, 1 suspect, remains the case) was that DIA was a natural e for these Ol

DIA were included in the initial consultation, but | do not think that they have been consulied over this final draft.
functions, in light of the consolidation of information-related functions into that Depar

I'll see what the conversation with the DC’s turns up, in terms of a view within SSexJf
simply make no comment on the final report.

Andrew Royle
Solicitor @

State Services Commission

DDI: -

Fax: +64 4 495 6686
Andrew.Royle@5SC.govt.nz
www.ssc.govt.nz | newzealand.govi.nz

New Zealand's State Services Commission: Pr
better for New Zealanders
Caution: If you have received this messagg iR
with any attachments. Please treat thé co

v/>
From: SLATER, Mary
Sent: Friday, 9 March 2012 4: ..
To: ROYLE, Andrew
Subject: FW: Co n%« Com% fer-OIA Review
Hi Andrew @

1o confess that | don’t know how to approach this, although it does occur to
ave you talked to them .... and if not, should we do that ?

Mary Slater

Assistant Commissioner
State Services Commission
DDI: <

Mob:

Fax: +64 4 495 6700



Mary.Slater@ssc.govt.nz
www.ssc.govt.nz | newzealand.govt.nz

New Zealand's State Services Commission: Providing leadership to the State Services so that government works
better for New Zealanders

Caution: If you have received this message in error please notify the sender immediately and then delete this message along
with any attachments. Please treat the contents of this message as private and confidential.

From: ROYLE, Andrew

Sent: Friday, 9 March 2012 4:33 p.m.

To: SLATER, Mary

Subject: FW: Comments to Law Commission re: OIA Review

& &
It's been suggested that you may have a view too! » & @

Regards @
Andrew
2 N

From: ROYLE, Andrew M

Sent: Friday, 9 March 2012 4:04 p.m.

To: RENNIE, Iain; DAVIS, Gordon; PEEK, Frank; CABLE IE, Iai E, Sandi; ORANGE, Ryan;
NORTCN, Jenni; OMBLER, John; SINCLAIR, Liz; HARTE ; BROQWN,. Pe

Subject: Comments to Law Commission re: OIA i

Good afternoon

The Commissioner has been provided avi opportuni nt on a draft of the Law Commission’s final
report on the Official Information g A).

The attached memorandum ils % Commission’s proposal to establish an independent

statutory role to provide le depen vice, monitoring and review, and oversight of performance of
OIA obligations. It wo mation controls over local government.

he following matters:
n independent official information statutory function?
le foy SSC in this area?
the Government Chief Information Officer, Chief Archivist and other related
see a role for that Department as leader in this area for both central and local

State Services Commission

DDI:

Fax: +64 4 495 6686
Andrew.Royle@SSC.govt.nz
www.ssc.govt.nz | newzealand.govi.nz




NORMAN, Daniel

From: RENNIE, lain

Sent: Tuesday, 13 March 2012 3:45 p.m. : )

To: ROYLE, Andrew; DAVIS, Gordon; PEEK, Frank; CABLE, Jon; BEATIE, Sandi; ORANGE,
Ryan; NORTON, Jenni; OMBLER, John; SINCLAIR, Liz; HARTEVELT, Tony; BROWN,
Peter

Subject: RE: Comments to Law Commission re: OlA Review

Hi Andrew

While | agree with the LC's views about assigning & clear leadership, policy and monitorj tion around ,

it’s not clear why this function should or needs a statutory basis or independence in hat f

While | see that SSC may well have a role in this space going forward given the j @Mf perf@rian und

OIA issues in helping to shape perceptions of the trustworthiness of the sta ices; Psee the log d DIA,

particularly if the leadership role is to cover LGOIMA as well as OIA (although it m e ward
functions could be combined} although I'm less convinced by the link und GCIO apdAre
evaluating these two options would require more analysis than is ried puti

Cheers

lain @ @
lain Rennie %
State Services Commissioner

State Services Commission
DDIl: -
Fax: +64 4 495 6700

lain.Rennie@ssc.govt.nz 1/\j 2! g

www.ssc.govt.nz | newzealand. \\f
New Zealand's State Service@ssion: %Ieadership to the State Services so that government works

e feceired this messag lease notify the sender immediately and then delete this message along
ase tregt the contents of this message as private and confidential.

P 2
' n; PEEK, Frank; CABLE, Jon; RENNIE, Iain; BEATIE, Sandi; ORANGE, Ryan;

n; SINCLAIR, Liz; HARTEVELT, Tany; BROWN, Peter

The aftached memorandum contains details about the Law Commission’s proposal to establish an independent
statutory role to provide leadership, independent advice, monitoring and review, and oversight of performance of
OlA obligations. It would also extend to official information controls over local government.

In the memorandum, | seek your thoughts on the following matters:
e Do we agree with establishment of an independent official information statutory function?
+ Do we continue to see a role for SSC in this area?



e In light of the consclidation of the Government Chief Information Officer, Chief Archivist and other related
roles within DIA, do we now see a role for that Department as leader in this area for both central and local
government?

Unfortunately our opportunity to comment is brief, so | would appreciate your thoughts by Tuesday if possible.

| have included both the link and document, in case there is an issue with my grasp of worksite.

Andrew Royle

Solicitor

State Services Commission
DDI:

Fax: +64 4 495 6686
Andrew.Royle@55C. govt.nz

www,ssc.govt.nz | newzealand.govt.nz

New Zealand's State Services Commission: Providing leadership to the S
better for New Zealanders




NORMAN, Daniel

From: ROYLE, Andrew

Sent: Woednesday, 14 March 2012 1:58 p.m.

To: RENNIE, lain; DAVIS, Gordon; PEEK, Frank; CABLE, Jon; BEATIE, Sandi; ORANGE,
Ryan; NORTON, Jenni; OMBLER, John; SINCLAIR, Liz; HARTEVELT, Tony; BROWN,
Peter

Subject: RE: Comments to Law Commission re: OlA Review

Attachments: Letter from the Commissioner to the Law Commission re location of leadership funciton

for OlA {2).nrl

Thank you lain.

Attached is a letter from Gordon to the Law Commission, incorporating the various ¢ e've rdéceived along
with some of our own thinking. We are planning to send it tomorrow, and any uld e .
Regards

Andrew Royle

Solicitor
State Services Commission @
DDI:
Fax: +64 4 495 6686
Andrew.Royle@SSC.govt.nz
www.ssc.govt.nz | newzealand.govi.nz %
= ershi@e Services so that government works
2

New Zealand's Staie Services Commission: Pr
better for New Zealanders

Caution: If you have received this mess
with any attachments. Please treat

Pt

From: RENNIE, Iain
Sent: Tuesday, 13 Man

partic
funct oulttbe combined) although I'm less convinced by the linkage around GCIO and Archives. | suspect
hese two options would require more analysis than is able to be carried out in the time available.

[ain

[ain Rennie
State Services Commissioner
State Services Commission



DDI: -
Fax: +64 4 495 6700

lain.Rennie @ssc.govt.nz
www.ssc.govi.nz | newzealand.govi.nz

New Zealand's State Services Commission: Providing leadership to the State Services so that government works
better for New Zealanders

Caution: If you have received this message in error please notify the sender immediately and then delete this message along
with any attachments. Please treat the contents of this message as private and confidential.

From: ROYLE, Andrew
Sent: Friday, 9 March 2012 4:04 p.m.

To: RENNIE, Iain; DAVIS, Gordon; PEEK, Frank; CABLE, Jon; RENNIE, Iain; BEATIE, GE, Ryan;
NORTON, Jenni; OMBLER, John; SINCLAIR, Liz; HARTEVELT, Tony; BROWN, Peter
Subject: Comments to Law Commission re; OIA Review

Good afternoon

adraft of thelav

The Commissioner has been provided with an opportunity to comme @n
report on the Official Information Act 1982 (OIA).

The attached memorandum contains details about the La
statutory role to provide leadership, independent advic
0lA obligations. It would also extend to official inform

In the memorandum, | seek your thoughts on the
e Do we agree with establishment of a
e Do we continue to see a role for SSCint
» Inlight of the consolidation of
roles within DIA, do we ng e arole fort
government?

Unfortunately our opportu

I have included %% doc@e there is an issue with my grasp of worksite.

Andrew R
Solicit
£ .

s State Services Commission: Providing leadership to the State Services so that government works
ew Zealanders

..............................................................................................................................




16 March 2012

Emeritus Professor John Burrows QC

Law Commission

Wellington
BY EMAIL ,
Dear Professor Burrows & ; ;

Review of the Official Information legislation

a’comprehensive set of
rns. I will not reiterate
rns about the effect of not

I understand that the Treasury
comments on the report, along
those points here, except to

tould be unreasonably restricted by any
eotild be to ensure that the current section 48
such a way that an agency or individual can be

xlory comment necessarily being protected from a claim.
n in bad f; by either the original author or the agency, would not

Mdﬂse relates to the discussion in chapter 13, relating to the

iefficiencies. However, the Commission considers that further assessment is
required of the need to provide specifically in the OIA for these functions or the

eed for a statutorily independent officer to undertake them. Existing agencies
and mechanisms may be able to address some or all of those concerns. I also note
that, especially with the congested legislative programme and competing priorities
for Parliament’s time, it may prove to be more timely and effective for a clear

Letter from the Commnissioner fo the Law Commission re location of leadership funciton for OIA.DOCX
File Ref




mandate to be provided by Cabinet to an existing agency to lead in this area, rather
than to undertake legislative change.

In terms of the choice of agency to be responsible for performance of the oversight
role, you will be aware that current policy is to resist proliferation of agencies and
offices, and I note that you did not reach a firm view on location. SSC may be well
placed to perform a role given the importance of performance around OJA issues
in helping to shape perceptions of the trustworthiness of the state services. Again,
the location of these functions is a matter that requires further detailed

consideration and your work in setting out and analysing the variéus options wj
greatly assist this process.

I look forward to receiving your final report in due course. @ @

Yours sincerely @

G P Davis @ %
Chief Legal Advisor @ @
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NORMAN, Daniel

From: RENNIE, lain

Sent: Wednesday, 14 March 2012 9:08 p.m.

To: ROYLE, Andrew

Subject: RE: Comments to Law Commission re: OlA Review
Hi Andrew

[ think the letter looks fine.

Cheers
lain

lain Rennie

State Services Commissioner

State Services Commission

DDl '

Fax: +64 4 495 6700
lain.Rennie@ssc.govt.nz
www.ssc.govi.nz | newzealand.govt.nz

From: ROYLE, Andrew
Sent: Wednesday, 14 Marc
E, Jon; BEATIE, Sandi; ORANGE, Ryan; NORTON, Jenni;
ROWN, Peter

: OIA Review

Thank you Igq.
Attacheéd from-Gay' e Law Commission, incorporating the various comments we’ve received along
wi odr own 1g¢” We are planning to send it tomorrow, and any comments would be welcomed.

Rega

Andrew %
Solicitey,

State Seryites Commission

4495 6686
.Royle@5SC.govt.nz
www.ssc.govt.nz | newzealand.govt.nz

New Zealand's State Services Commission: Providing leadership to the State Services so that government works
better for New Zealanders

Caution: If you have received this message in error please notify the sender immediately and then delete this message along



with any attachments. Please treat the contents of this message as private and confidential.

From: RENNIE, Iain
Sent: Tuesday, 13 March 2012 3:45 p.m.
To: ROYLE, Andrew; DAVIS, Gordon; PEEK, Frank; CABLE, Jon; BEATIE, Sandi; ORANGE, Ryan; NORTON, Jenni;

OMBLER, John; SINCLAIR, Liz; HARTEVELT, Tony; BROWN, Peter
Subject: RE: Comments to Law Commission re: OIA Review

Hi Andrew

While | see that SSC may well have a role in this space going forward given the impor{a
OlA issues in helping to shape perceptions of the trustworthiness of the state seryi
particularly if the leadership role is to cover LGOIMA as well as OIA (although
functions could be combined) although I'm less convinced by the linkage ar:

evaluating these two options would require more analysis than is able to_be carri

Cheers %@

lain

lain Rennie

State Services Commissioner
State Services Commission
DDI

Fax: +64 4 495 6700
lain.Rennie@ssc.govt.nz
www.ssc.govi.nz | newzealand.g

New Zealand's State Services
‘better for New Zealanders

Caution: If you have recel

with any attachm?g;le
H n V

, A

NCLAIR, Liz; HARTEVELT, Tony; BROWN, Peter
mmission re: OIA Review

Tt ched memorandum contains details about the Law Commission’s proposal to esiablish an independent
tatutofy role to provide leadership, independent advice, monitoring and review, and oversight of performance of
OIA obligations. It would also extend to official information controls over local government.

In the memorandum, | seek your thoughts on the following matters:
» Do we agree with establishment of an independent official information statutory function?
* Do we continue to see a role for S5C in this area?




o In light of the consolidation of the Government Chief Information Officer, Chief Archivist and other related
roles within DIA, do we now see a role for that Department as leader in this area for both central and local
government?

Unfortunately our opportunity to comment is brief, so | would appreciate your thoughts by Tuesday if possible.

| have included both the link and document, in case there is an issue with my grasp of worksite.

Andrew Royle

Solicitor
State Services Commission .
DDI:

Fax: +64 4 495 6686
Andrew.Royle@5SC.govi.nz

www.ssc.govt.nz | newzealand.govt.nz

New Zealand's State Services Commission: Providing leadership to the e Services so that rnmént works
better for New Zealanders

Caution: If you have received this message in error please notify the s&néle dlete this message along




NORMAN, Daniel

From: VINCENT, Toni

Sent: Thursday, 15 March 2012 3:04 p.m.

To: mthompson@lawcom.govt.nz

Subject: Review of the Official Information legislation

Attachments: Letter to the Law Commission re location of leadership function for OIA.PDF

Please see attached letter from Gordon Davis.

Kind regards,
Toni

Toni Vincent @
Executive Assistant

State Services Commission
DDI:

Fax: +64 4 495 6703 @
Toni.Vincent@ssc.govt.nz
www.ssc.govt.nz | newzealand.govt.nz %

7 the State S es so that government works

New Zealand's State Services Commission: Providing le
better for New Zealanders

Caution: If you have received this message in errogpleass ny diately and then delete this message along
with any attachments. Please treat the contents o g ate and onfidential.



STATE SERVICES COMMISSION
Te Komihana O Nga Tari Kawanatanga

- 15 March 2012

Emeritus Professor John Burrows QC
Law Commission
Wellington

BY EMAIL

Dear Professor Burrows.

" Review of the Official Information legislation

d publi u 1ce in this area. i
ed yo a omprehenswe set of
i cetns. I will not reiterate

erns about the effect of not
8 of the Official Information

Public’s Right to Know”. The report is
contribution to the development of the

I understand that the Treasury hag
comments on the report, along with
those points here, except to e |
extending the protection agaips
Act 1082 (OIA) to cover the : ‘
g ce proac 1k eTeledse, if the exclusion from liability does
1pa iéern to be that potential defamation

. could be unreasonably restricted by any
uf% ald be to ensure that the current section 48

9 i tch a way that an agency or individual can be
ood faith disclosure of information without the
omment necessarily being protected from a claim.

by either the orlglnal author or the agency, would not

renef, M k%?ense relates to the discussion in chapter 13, relating to the
ion f% ship function for official information.

ought that you have given to these issues is appre(nated ‘The State

onitoring functlon around the OIA. I also acknowledge your view that
t lack of statutory oversight has resulted historically in gaps and
i encies. However, SSC considers that further assessment is required of the
o Q d to provide specifically in the OIA for these functions or the heed for a
. statutorily independent officer to undertake them. Existing agencies and.
mechanisms may be able to address some or all of those concerns. I also note that,
especially with the congested legislative programme and competing priorities for
Parliament’s time, it may prove to be more timely and effective for a clear mandate
to be provided by Cabinet to an existing agency to lead in this area, rather than to
undertake legislative change.

2 The Terrace

PO Box 329 Wellington 6140
New Zealand

Phtone +64-4-495 6600

1779399 1 DOCX Fax +64-4-49% 6686
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In terms of the choice of agency to be responsible for performance of the oversight
role, you will be aware that current policy is to resist proliferation of agencies and
offices, and I note that you did not reach a firm view on location. SSC may be well
placed to perform a role given the importance of performance around OIA issues
in helping to shape perceptions of the trustworthiness of the State services. Again,
the location of these functions is a matter that requires further detailed
consideration and your work in setting out and analysing the various options will
greatly assist this process.

I look forward to receiving your final report in due course.

N
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1779399 _1.DOCX 2



LAW-COMMISSION

TE-AKA-MATUA-O-TE-TURE

President

23 March 2012 : Hon Siv Grant Hamm KNZM &
Mr Gordon Davis Commissioners,
Chief Legal Adviser Dr John Burrow: ' d. OC

. . Dr Geoff.
State Services Commission Hon Dr WayneMapp Ph D, Caita
PO Box 329 b
WELLINGTON

Dear Mr Davis @ @
COMMENTS ON OTA REVIEW DRAFKYX @ 3 @
f issieni’s draft report on the
g them close

Thank you for your letter containing
Official Information Act. They are
consideration.

We appreciate the time youhas
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