Office of Hon Judith Collins

MP for Papakura
Minister of Justice
Minister for ACC
Minister for Ethnic Affairs

2 & AUG 2012

Joshua Grainger
Fyi-request-469-0054ce37@requests.fyi.org.nz

Dear Mr Grainger
Official Information Act request — Public Protection Orders

| refer to your email of 1 August 2012 seeking the following information under
the Official Information Act 1982:

.. any information or advice dealing with public protection orders, including:
Cabinet papers, memos, reports, or other such documents. | am particularly
interested in any documents dealing with the New Zealand Bill of Rights Act
and the International Covenant on Civil and Political Rights”.

Appendix 1 lists the documents that have been identified as falling within the
scope of your request and our decision on whether to release them to you or
not.

Some of the information in these documents has been withheld under the
following sections of the Official Information Act:

e section 9(2)(a): in order to protect the privacy of natural persons

¢ section 9(2)(f)(ii) and (iv): in order to maintain the constitutional
conventions for the time being which protect collective and individual
ministerial responsibility, and the confidentiality of advice tendered by
Ministers of the Crown and officials

» section 9(2)(g)(i): in order to maintain the effective conduct of public
affairs through the free and frank expression of opinions by or between or
to Ministers or officers and employees of any department or organisation
in the course of their duty, and

» section 9(2)(h): in order to maintain legal professional privilege.

| am satisfied that there are no other public interest considerations that render
it desirable to make the information that is being withheld available.

Private Bag 18041, Parliament Buildings, Weliington 6160, New Zealand. Telephone 64 4 817 6806 Facsimile 64 4 817 6506



You have the right under section 28(3) of the Official Information Act 1982 to
complain to the Office of the Ombudsmen about the decision to withhold
some of the information requested.

Yours sincerely

n Judith Collins
inister of Justice
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Title: Publlc Protection Orders:

Date: 23 February 2012 °

From: Sarah Turner, General Manager, Public Law
To:  Sandra Preston, Private Secretary, Office of the Minister of Justice @@
Discussion ' i /O\%> i

Cabinet decisions @ $§ §

2. On 12 Septemb i = Eer about-the management of
hlgh risk s a tend-efa
; N
offe

ere is a si ‘ sk fo public safety posed by a very small
ndefg at ve risk of imminent and serious sexual or violent
ing are released, and by a limited number of offenders

L]
fend :
cluIT % & mqst intensive form of extended supervision, and

inister of Corrections, in consultation with the Attdrney-General

% ther Ministers as appropriate, to repart back to Gabinet in due course
ith detailed policy proposals on the civil detention option.

The Ministry of Justice and the Department of Corrections are drafting a Cabinet

paper that aligns with this decision.

23 February 2012
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Hon Judith Collins, Minister of Justice

Pu hlic Protection Orders

] Date ‘ 12 March 2012

File reference

Action Sought

Tlmeﬂan{@

Conslder the approach and features of the proposed public
protection erder regime outlined in the aftached draft Cabinet paper

’%@@\2\ . >K§

Provide feedback to officials on the proposals.

NN 03\3

Contacts foi telephone discussion (if required)ﬂ\%w> (\ @

Name

rostion SN

g@g 1st
/\@%b (alh) contact

Sarah Turner

@dﬁ 082

G}gra(@@):’ubhc&

Fiona []ImgswortrQ

\ergag er,

Bill g Ights

)\

04 484 9717

O

Minister off[c,a\tl((? : F

N

Anproved [ Overtaken by events

[C] Notseen by Minister

Public Protection Orders
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12 March 2012

Hon Judith Collins, Minister of Justice

Public Protection Orders

s ﬂ«%%@
1. .®

2. We uiderstand that the Department - - e@ a copy of the draft
Cabinet paper to the Minister of for her
Background @\
<
3. On 12 Septem 1 inet a range of options for the post-sentence

manager group of i “at very high risk of imminent and serlous
sexuz% fendipg [CA 2.8 refers],

eed to develop the option éf a civil detention order with

hin prison precincts and invited the Minister of Corrections,

theAttorney General and other appropriate Ministers, to report back

ey proposals [CAB Min (11) 33/6 refers). The attached draft paper

4, Sabihe
se Y| e se
" bse dacizions.

Public Protection Orders

5.




8.
9,
10.
" Consultation
i1.  The Ministries of Foreign Affairs an
“h

constlted in the developr nfthe aita
Minister and Cabinef and R
12. @@

13.

14.




15.

lmplementation issues

16. @
R
@&ijx@@

Q
S

(S8OC) at its meeting pn 28

NN

17. )

. ,_ %{& . IFistherefols
. proposed that the attached-papefhe Sefisidered @ oclal Policy Committee

N \/%@Q%\}SV

20 paper will-then be submitted to the Officials Soclal Policy Committee (0S0OC)., A
er copy of the paper will be provided to Ministers following feedback from 0SOC,
for further consideration before the paper is signed out and lodged with Cabinet Office

on 22 March 2012, : .

Publlo Proleclion Orders
3




Recommendations

21, Itis recommended that you:

1. Consider the approach to, and features qf, the propesed publlc @NO
protection order regime outlined in the attached drait Cablnet paper

M

7 T A,

Sarah Turner
General Manager
Public Law

APPROVED GREED

@@

Homdudith Collins
Minister of Justice

Date: fb"{ ﬁ( L

Attachments: Draft Cabinet Paper: Public
Regime (and regulatory impact statement)

Provlde feedback to officials on the proposals by 19 March 2012 ° E’) NO

@@
@@@

Protection Otders: Establishing a Civil Detention

Publlo Protection Orders

4

‘%




Regulatory Impact Statement

Management of High Risk Sexual and Violent Offenders at End of Sentence

Agency Disclosure Statement
This Regulatory Impact Statement (RIS) has been prepared by the Depa
Corrections. . : ' &

- . [ il /
@
It provides analysis of options for reducing the risk fo p afety>posed
offenders and violent offenders who, when releas

of a g
sentence or while subject to an extended supey re a @r of
imminent and serious sexual or violent re-offendi \/ K> )

Jane von Dadelszen, General Manager, Strategy, Policy, aﬁd Planning

Department of Corrections '
[Slgnature] [Date] 2.¢5 / 3,

D{2-140280

%\e&%@ég




Executive Summary

1

%)

Under current legislation, public safety may be jeopatdised by offenders who
are assessed as presenting a very high risk of imminent and serious sexual or

violent re-offending and who are released from prison on expiry of their finite
sentence, or who are currently subject to extended supervision orders. ;I@

These very high risk offenders are currently supervised In g nity

following release for periods of either six months on par le itions, or

up to 10 years under an extended supervision or %'%\ﬂqese 0 S

remaih in the community they continue to posg/rr' lic 9@@
suPex

d the %is s used for

n other juri » including civil

& opﬂ@ and our analysis of

International practices have been-ye
dealing with these very high 1
commitment, have been
those options has bee

some being subject to the most intensive for
X
By intern ional\dractice

Di2-140280 2
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ssessed as presenting a very high risk of imminent and serious sexual or
vidlent re-offending and who are released from prison on expiry of their finjte
sentence, or who are currently subject to extended supervision orders.

3@@ nt legislation, public safety may be jeopardised by offenders: who
a

Status Quo

14

15

D12-140280 ) 3

Offenders serving finite prison sentences may be released on parole after they
have served the longer of one third of their sentence or the non-parale period,
The Parole Board may only release a prisoner on parole if it Is satisfied that the

prisoner does hot pose an undue risk to the safety of the community. If during -~

the prisoner's sentence their risk level has not reduced sufficiently for them to
be released on parole, the prisoner has to be released on their sentence expiry
date. A very small number of prisoners may therefore be released while still at
very high risk of imminent and serious re-offending. ‘

There are three forms of supervision for offenders released at the end of their
sentence.- The first form of supervision is for child sex offenders assessed as
being at high risk of re-offending who are managed under extended supervision




erders® for up to 10 years. These orders are not renewable. The intensity of
supervision under these orders is determined by the risk the offender poses and ’
may range from parole style supervision fo very intensive supervision for those

at very high risk of sexual re-offending against children and young people.,

16  Offenders subject to the most intensive form of an extended supervision order?
are monitored .and/or accompahied at all times. - -

& «
@
9 @O
' ©%%der the IDCCR Act, intellectually disabled offenders who would otherwise be

released at the end of a prison sentence may be managed for up to three years
(renewable) under care orders made by the Familv Court. [n 2010, 32 orders
were made under the IDGCR Act. © - -

19 Thirdly, all other prisoners released at the end of thelr sentence are subject to
parole style supervision in the community for a period of six months. This group
may include a very small number of offenders who have offended sexually .
agalnst adults (adult sex offenders) and very high risk violent offenders who
pose an imminent and serious risk to public safety.

1 A court may make an extended supervislon order In respect of an offender serving a finite sentence
who poses a real and ongolng risk of commilting sexual offences agalnst children or young persons,
‘The order imposes standard conditions on the offender and the Parole Board may impose additlonal
special conditions. Curently aroynd 200 offenders are stiblecl to Ihis order, most for the maximum 10
ear peried.

¥'l‘ha most intenslve form of an extended: supervision order includes a speclal condition impesed by

* the Parole Board thal requires the offender to be at a specified residence al all times and fo be
accompanied and monitored 24 hours per day by an authorised person.

D12-140280 . 4




20 In-contrast-te-the very high risk offenders who have {o be released from prison
at the end of a finite sentence, offenders serving indeterminate sentences?® for
sexual and violent crimes can be held in prison until they no longer pose an .
undue risk to the safety of the community or any person or class of persons. If
paroled, an offender sentenced to an indeterminate sentence, may be recalled
to prison if they breach parele-gsenditlons or again pose an undue risk to public
safety. ’

K Objective

21 @
®§

Q)

b
%
. W @@% |

| e,
%y@%%%@@@@

3 There are two forms of indetetminate sentence; life sentences, which are mostly imposed on
murderers, and preventive detention sentences that may be imposed on offenders convicted of sexual
and vlolent offences specified in the Sentencing Act. Prisohers serving Indeterminate sentences and
who have served their non-parole period are detained until the Parole Board s satisfied that they "will
not pose an undue risk to the safely of the community or any person or class of persons,”
Indeterminate sentences are imposed at sentencing.

D12-140280 : 8
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——

International Practic'e

32 In other similar Jurrsdlotlons there are two ways of protecting the pubhc
high risk offenders who are likely to re-offend soon after they ar

end of finite sentence. They are djstinguished by the t[mmg\cif/t mon @

or aclivation. o) %

. /\\/

33 The first and most frequently used way is to unpcﬁie d@e inate nl&
extensions to finite sentences at the t ér is ic4 The
UNHRC and the European Court of/ Lghts h con d these
measures and found that, subject @e gsafeguafds e}( 40 not breach
international human rights ob' y are mﬁg% at»%ntencmg

34 Al stmllar jurlsdlctl ; (Ce%/(}{e IE’J}ﬂ %} ve an equwalent of New

Zealand’s prev/e\ntr htlon whi oge at sentencing.* The degree fo

which they varies by jufististio 5 -fn Canada and Scotland the courts
may al \sﬁ errcmg ofef an offender sentenced to a finite term of
Sl.lbje

fon in the community for up to 10 years from

Ie‘éée dat
@e/ protectmg the public from very high tisk offenders is for
an r posed at or close to the end of an offender’s finite sentence,
%‘% posed at the end of sentence are much more problematic from a

erspective and have the potential to be found fo breach BORA and
rnational obligations, The options being considered in this paper would be

\(_/<X imposed at the end of sentence.

6 ,In all similar jurisdictions authorities have recognised that some offenders who
have served a full finite sentence may still pose a very high risk of re-offending
sexually or violently soon after their release from prison, They have responded
by detaining sex offenders in prison (Australian states), detamlng sex offenders
in medical facilities (United States), and by closely supewising sexual and
violent offenders (England and Wales) or sex oiffenders (Scotland) in the
community.

1 The High Court may Iimpose a preventive-detention senlence when an offender Is sehtenced for one
of the sexual or violent offences specified In the Sentencing Act. The court may only impcse
preventive defention If it Is satlsfied thal tha offender is likely to commit another specified sexual or
violent offence If they were sentenced fo a finite senfence and released, An offender serving a
preventive detentlon sentence may be released when the Parole Board Is satisfied that they "will not
pose an undue fisk to the safely of the communlty or any person or class of persons.” Preventlve
detentioh sentences include a non-parole perlod set by the court that may not be less than five years,
* For example as at 30 June 2010, Vicloria had 54 prisoners serving indeterminate seniences

Queensland 350 and New Zealand 718,

D12-140280




Australia - Furthey detention

37  Four Auslralian states have detention/supervision orders under which a high risk
sex offender at the end-of their finite sentence may be detained in prison
indefinitely or for a finite period (renewable). Prisoners not considered
dangerous enough to be detained in prison or those released after a period of
detention may have a supervision order imposed on them for a pericd of up to

15 years.
38 The UN Human Rights Committee has determined that these orders brea ' !
International Covenant on Civil and Political Rights.® The Australi c%'

Government has yet 1o respond to this finding but intends to

stage no change to the state legislation is contemplated. E] : ? @
United States- Civil Commitment @@ @
39 |n some states in the United States sexu \%@e ator: by
civil commitment to a hospital, mental ecur %H(tg Under this
: Z%g :
r

medical model, detention must be ied b treatment

although that requirement d p unireatab rs continuing to
must have a history

of violent predatory sexus 3 2P
defined fo incl o disopds selital abnormality”) that is likely
to lead fo furthe e s

s from_ state to state. In most states it is
or two years, but is renewable. Decisions as to

United Kingdom — Multi Agency Protection Arrangements

43 In the United Kingdom high risk sexual and violent offenders are managed by
police, prisons and probation (and In Scotland, health boards) who are required
by law to establish joint arrangements to manage offenders in the communily.

® The Human Rights Commiltee has found breaches of ICCPR Article 9(1) prohibiting arbitrary
detenlion and ICCPR Article 15(1) prohibiting retreactive criminal laws in respect of two cases .
concerning Australian detention orders (Fardon v Australia (Communlcation No. 1628/2007) and
Tilman v Austraila (Communlcalion No. 1636/2007). .

D42-140280 . 8




The management of the very highest rlsk "few" offenders is monitored by a
board of senior officials from the three agencies who have statutory authority to

require other agencies fo provide support.

44 Sex offenders are reguired to notify the police of their address and olher
personal details, and to advise changes to those details, within thiee days.
The police can also apply for a sex offender protection order which imposes
resfrictions (and in Scotland obligations) on an offender. Breaches of
notification requirements or proteutlon ordets are prosecuted on a zero
tolerance basis and may result in the offender being reimpriscned for up to-five
years. Similar violent offender orders have recently heen infroduced inEnglend
and Wales although relatively few orders have been made.

Canada

45 In Canada high risk offenders released at the end
not subject to long term supervision order

may be monitored by the Police.
Policing @

48 [In all junsdlctlons w @hlgh ris _, are released info the

community the ay a preventing re-offending by
strateg[cally d i the surveillance and interception
of thes Th \T? detection of breaches of orders and
notift a’u n@q remen ; ffendlng, usually then restlts in the offender

ted and ret

0 ractice
@KS are grappling with the problem of how to reduce the fisks to

ety posed by offenders released from prison at the end of their
tence who pose a very high risk of re-offending sexually or violently. Of the

@)@ regimes in place in these jurisdictions, only the continuing detention of sex

prison,

offenders in Australia and civil commitment in the United States, have the
poten‘(!al to eliminate the public safety risk these offenders pose, Internatlonal
experience has informed the options considered in this paper.

Regulatory Impact Analysis

Non-Regulatory Options

48

49

D12-140280
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81

84

Consultation

85 The following agencies have been consulted and their comments taken into
account in the preparation of this paper; Minfstry of Justice, Ministry of Foreign
Affairs and Trade, Crown Law, New Zealand Police, Treasury, State Services
Commission, Ministry of Social Development, Ministry of Health, Te Puni Kokirf
and the New Zealand Parole Board. The Depariment of Prime Minister and
Cabinet have been informed.

86 The public would have an opportunity to comment on the option chosen by
Cabinet when legislation is placed before a Select Committee.

D12-140280 17
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Conclusions and Recommendations




Hon Judith Collins, Minister of Justice

Public Protection Orders:

Date

11 May 2012

File reference

CRP-29

Action Sought

Tlme?rameipéé@

Agree to the recomimendations set out in this briefing.

Forward the attached copies of this briefing to the Aftorn
General and Minister of Corrections for their consi deratlo,n/‘\

21 Méﬁé\o> AN (
1

Contacts for telephone discussion (if YGCH%'Q‘G

QY «%U<§\

, @ - /@% s
ame Positi : (a/h) contact
2 FEUARN
Sarah Turner qur C) 1082
Butaw
Fiona lllin h@”f-\cﬁng %\\\Qv 04 494 9717 N
/\ ?/nR Team
Mmlster m:a

L] %\E—/Approved

rréd fo;

een

[] Withdrawn

[ ] Overtaken by events

Minister’s office comments

[[] Notseen by Minister

CRP-29

Errorl No text of specifled styls In docyment.




tagl s MINISTRY OF
L A ————

JUSTICE

Tl o te Tiere

Pubhlic Protection Orders:

Purpose

1. This biiefing séts out four issues that require policy decisions that support the drafting
of the Public Safety (Public Protection Orders) Bill.

:}(esutive cumnary_ | %\s@ <i
R ' @@« @K%@
| @é@@@@@

NN :

6. Public Piotection Otders (PPO) are part of a civil detention regime that aims to protect
the community from a very small number of high-risk offenders who are assessed as
being at imminent risk of sefious sexual or violent re-offending when released from jail
at the end of their sentence. f is anticipated that the number of people who will be
subiject to a civil detention ordet is low, perhaps five to 12 over a 10 year peryiod.

Discussion

7.

CRP-28




Issues identified in recent Cabinet paper

CCCCCC



CCCCCC



CRP-2¢



28.

20,

0 | «%%@ ©ﬁ
. ©®© @%

R

D,
&

Con
33. Mind @t te officials developed his briefing in consultation with officials from the
nt of Corrections, Crown Law and the Ministry for the Environment. The
@ tment of the Prime Minister and Cabinet has been informed.
35,

Implementaiion issues and timeframe

36.

CRP-29 Fublic Proteclion Orders:






Recommendations

40.

APPROVED /SEEN / NOT AGREED

It is recommended that you:

1.

b

S

Hon Judith Collins
Minister of Justice

Date;

CRP-29

Publle Protectlon Ordars:
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o

Hon Judith Collins, Minister of Justice

Public Protection Orders: Further issues for Ad Hoc Ministerial Group consideration

Date |6 July 2012 File reference | CRP- 29 }

Action Sought Timeframe/De,a@
Agree to the recommendations on drafting matters for inclusion | 11 Jul&?@ ( [ i ;

in the Bill.

VN
Forward the attached copies of this briefing to the Attorne;< QWOQ @ \fv

General and Minister of Corrections for their consideratiop—~ ™\

N v
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Public Protection Orders: Further issues for Ad Hoc Ministerial Group consideration

Purpose

1. This briefing seeks decisions on five issues to support the drafting of the Pubiic Safety
(Public Protection Orders) Bill (the Bill).

Executive summary O
2. Five issues have arisen during drafting-related discussions. W@%\&he B@: ;

SOt

Bac@\@ A %f

S) \\ ¢
5 &@ v
Public Protection Orders are part of a civil detention regime that aims to protect the
community from a very small number of high-risk offenders who are assessed as
being at imminent risk of serious sexual or violent re-offending when released from jail

at the end of their sentence. It is anticipated that the number of people who will be
subject to a civil detention order is low, perhaps five to 12 over a 10 year period.

5. The ad hoc Ministerial Group has previously considered four issues
recommendations to:
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Discussion










23.

24.

25. | @
Consultation @/; \2;
26 \mry o} %&the Department of Corrections prepared this briefing.
' Law
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Recommendations

s

Laur
Acting'Gen

4. It is recommended that you:
1.
a.
b.
C.
d. )
y
!
e.

o ED } SEEN / NOT AGREED

e =

Hen.dudith Collins
Minister of Justice
Date: }’]7 g / | 2~
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