¥ MINISTRY OF BUSINESS,
[\ INNOVATION & EMPLOYMENT
¥ HIKINA WHAKATUTUKI

File No. DOIA 1617-0674

18.JAN 207

Mr Tom Henderson
fyi-request-5016-e740c4ae@requests.fyi.org.nz

Dear Tom

Thank you for your email of 28 November 2016 requesting for the following information under the
Official Information Act 1982 (the Act):

| have been told that PwC has been commissioned to write a report with suggestions as to
possible regulations regarding the changes to the Construction Contracts Act. Access to this
would be very helpful as at this stage | am having to guess at to the scope of the regulations.

On 10 December 2016, you clarified your request to note:

It may have been KPMG who has written the report. | just wanted to clear this up and emphasise
that the information | am looking at is any reports concerning the upcoming regulations.

Please find enclosed the report ‘Contract Retentions — Construction Contracts Amendment Act 2015’
which was prepared by KPMG for the Ministry of Business, Innovation and Employment (the Ministry).
Some information has been withheld under the following sections of the Act:

s9(2)(a) to protect the privacy of natural persons.

s9(2)(g)(i) to maintain the effective conduct of public affairs through the free and frank
expression of opinions by or between or to Ministers of the Crown or members
of an organisation or officers and employees of any department or organisation
in the course of their duty.

s18(c)(ii) the making available of the information requested would constitute contempt
of the House of Representatives.

The advice contained within the requested report is currently before Parliament’s Commerce Select
Committee (the Committee) for examination while it considers the Regulatory Systems (Commercial
Matters) Amendment Bill (the Bill). Only the evidence the Committee has received or heard on the Bill is
currently available publicly. All of the Committee’s other proceedings, including any advice the Ministry
has provided to the Committee, remains strictly confidential until the Committee reports back to the
House of Representatives on its examination of the Bill. Standing Order 239 of the House makes it clear

that the House may treat as a contempt divulging the proceedings of a select committee contrary to the
Standing Orders.







In terms of section 9(1) of the Act, | am satisfied that, in the circumstances, the decision to withhold
certain information is not outweighed by other considerations that render it desirable to make this
information available in the public interest.

You have the right under section 28(3) of the Act to ask the Ombudsman to investigate and review my
decision. The relevant contact details are:

The Ombudsman

Office of the Ombudsman
PO Box 10 162
WELLINGTON 6143

0800 802 602
www.ombudsman.parliament.nz

Yours sincerely

Rachel Groves
Manager, Building Policy Development
Building System Performance

Building, Resources and Markets
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KPMG Centra

18 Viaduct Harbour Avenue
PO Box 1684

Auckland 1140

New Zealand

T: +64 9 367 5800

Rachel Groves

‘Manager, Building Policy Development

Ministry of Business Development and Innovation
15 Stout St

PO Box 1473

Wellington 6145

10 October 2016
Dear Rachel

Contract retentions

In-accordance with our consultancy services order dated 7 July 2016 and addend®i dated 10 Qatobs/ $016,
we enclose our report in relation to the Construction Contracts Amendment

Our report is for the information of the Ministry of Business, Innovati
report have been agreed by MBIE and we will not accept Yer .m_.a\ to whom the
report may be shown or who may-acquire a copy of th
If you have any questions regarding this repo

Yours sincerely

not be regarded as suitable for ul
ther than by MBIE

letter Emgm_m 3
ibility to

The information presented in this report is based on
consultation with industry participants and publicly available
Jinformation. We have indicated within the report the sources
of the'information provided. Unless otherwise stated, we
have relied upon the truth, accuracy and completeness of any
information provided, or made available to us, without
independently verifying it. Accordingly, KPMG (including its

Partners, employees and agents), accepts no respons
any:such information being inaccurate, incomplete or
unreliable or for any errors in the analysis, statements or
-opinions provided. in this report based directly or indirectly on
that information.

ty for

The report dated 10 October 2016 was prepared based on the
information available at the time. KPMG have no obligation to
update our report or revise the information contained therein
due to events and transactions occurring subsequent to the
date of the report.
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Executive summary e

Background and methodology o\

Background and purpose of this report

— The CCAA provides for the following key features in relation to retentions:

— All money withheld by a party.(“Party A") to a construction contract that is payable to an
held on trust by Party A as trustee for the benefit of Party B;

—~ Retention money may be held in the form of cash or other liquid a
| are readily and properly

g

- Party A must keep proper accounting records of all retention. mone
auditable.

participants as set outin our scope

— The advice is also intended to enable MBIE to further und
below.

Sources and methodology

was of a limited naltiregicy . _ [ complince with the CCAA. In particular, we considered the following matters:

— Our engagement

a0/

pila@@in of ipBustry feedback.

£ase

hA

undertaking this engagement, we _have rom a wide cross section of the industry, including construction companies (both head-contractors and sub-
contractors), property develop i atiVe organisations, banks, law firms, accounting firms, and bonding and insurance companies.

it. #¥ particular, we have not.undertaken any statistical or financial analysis regarding the estimated amount of retentions held, the economic impact of
of the industry comply.

©.2016 KPMG, a New Zealand panngrship and a member ligm of the KPMIG network of independent Bu_,.&m_. fiens affillsted .
with: KPMG | ional Cooperative (“KPIG International”), a Swiss entity, All ights reserved. Printed in Meiw Zealand,
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bontents

Executive Summary

Supporting analysis to key findings
— Background

— Summary of industry feedback

— Liquid assets

— Accounting requirements

— Reporting requirements

Appendix

}. @/@ A

© 2018 KPMG, 8 New Zealond partnership ond a member lirm of the KPIVIG network of indepandent member firmz affilated

with KPMG || | C ive ("KPMG |

Page

© o

ional), a Swiss entity. All ights reserved, Printed in New Zealand.
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Executive summary

Headlines

2018 KPMG, a New Zealand parinership and a member firm of the KPMG network of independent mamber firmz sifilisted

- \ith KPMG Ir ] ional Ci ive (“KPMG || ional”), a Swiss entity. All rights resarved. Printed in Haw Zealand.
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Supporting analysis to key findings

Background K/@

W CUNCHSEICIDRCHENTIRTELLELIN — Retentions are used in the construction industry as a means to secure obligations undg a constructi ntract. Retention
the construction industry and are amount deducted and withheld from each progress payment made JCTON: st@contractor. The retention amountie
gpplied toimasticontracts. calculated on a sliding scale and can represent as much as 10% of t % lu§¥capped at specified levels). The

released in two parts: 50% on practical completion; and 50% at iability period. In some instances, this
1o a two-year (or more) wait for the retention to be releas
to most contracts,

lue of upstream and dgwnstrea

and due to the extent of self-pesformance
from holding the net level of re
retentions was to enforce pe

by the collapse of the Mainzeal group of companies (“Mainzeal”) in
pproximately $169m of which $18.3m:(excl of GST) represented
b-contractors, at this stage we understand no payments have been made to

Source: Mainzeal Prope d C i i eceivership and Liquidation) and Mainzeal Living Limited (in Receivership and Liquidation), Receivers 15t and 5" report and
Liguidators’ re 3

©2018 KPIVIG, & New Zeeland partnership ond a member firm of the KPMG natwort of independent mernber firms affilialed
with KPMG | [ C iva ("KPMG Int ional"), a Swisa entity. All rights reserved, Printed in Mew Zealahd,
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Supporting analysis to key findings

Summary of industry feedback

What is the current state of the market?

— The construction industry is facing unprecedented levels of activity due to th eased levels of infrastructure

investment, and residential and cormercial building development f@Auckl
resources and capacity to deliver projects.

What is the level of support for the CCAA?

‘Source: Retentions in construction

! d on trust for each layer of contracting arrangements,
oje siderably less. The industry may seek to adopt different

L\

1quid assets. Accordingly, re
f retention money at risk throug

Are there alternativB\to tigeilise diirete@tions
— It was mt seen as pDilicticathr likelN@hat retentions would cease to exist. There were varying views as to-whether alternatives would be used

i.e. perfoligance bondiand BANds in lieu of retentions. At present, bonds are typically used only until practical completion (for those
conaanies@ivho have sigicient capital) and not for the defects liability period. In addition, contracts will often utilise retentions as well as

grioriglnca@ionding. Please refer to page 20 for information regarding other options.

© 2016 KPMG, a New Zeslend parinership and a member firm of the KPMG network of independent member firme affilizted
with KPMG | lional Ci iva ("KPMG Ir ional”), a Swiss entity. All rights reserved, Printed in Hews Zealand.
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Supporting analysis to key findings

summary of industry fegdback

The industry would benefit from

greater clarity over a number of : ; 7 ) ] )
features of the CCAA. — There was a wide range of views and confusion from the industry regarding th er

industry would benefit from further clarity around-a number of areas{@efer 1 %} dlif@s section of the report). Some of
and areas of confusion regarding the CCAA, related to:

how liquid assets are pl

what are the r,
Trust;

whiit the pen

the trust ggime enforced by any independent

J/ ©2018 KPNG, a New Zeeland partnership and a rember firm of the KPMG networr of independent membar firrs aftiliated

14
with KPMG | ional C ive ("KPMG Ir 1), & Swviss entity, All fights reserved. Printad in Mew Zealand.
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Supporting analysis to key findings

LIOUId @sSets

© 2018 KPMG, & New Zeelsnd parinership and a member fitm of the KPMG networ) of indapendent mernber firr
with KPMG Internationsl Cooparative I "), a Swiss entity. All rights reserved. Printed in Mew Zealand.
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Supporting analysis to key findings

LI0uId @SSets

J ©2018 KPMG, a New Zaelond parinership and a member firm of the KPMG networt of indapandent mernber firms sffilisted
with KPMG International Cooperative (“KPIG International ), a Swiso ontity. All tights reserved. Printed in Mew Zealand.
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Supporting analysis to key findings

LIQuId aSsSels

Further feedback was provided by
industry participants regarding
possible solutions to assist the
industry comply with the CCAA,

£ G K Y and parinership and a mem! of the KPIIG networt of independent mernber firme sffilisted
f. ,i_:ﬁvgo_a—!:zga_novEn;.i..nv_sm_ZEE_._o«E.mi.rﬂo:z?.»::cr—u_as.n.v:nini:aiwn-r:a.
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Supporting analysis to key findings

REpOrting requ

[BMents

2018 KPMG, o Nevy Zealand partnership and a member firm of the KPMG network of independent member firrns offiliated
with KPMG International Cooperative (*KPRG Intemationzl”), a Swiss entity, All nghis resarvad, Printed in Mew Zealand,
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Appendix A

SCOPE

MBIE is r nsible for introducing regulations concerning the accounting requirements, the de minimis amgo@t, and t f penalty interest.

& ©2016 KPMG, & New Zeslsnd partnership ond a member firm of the KPMG networt of independent mernber firrns sffiliated ) 24
& with KPMG | ional Cooperative (“KPMG | lonal”), a Swiss entity, All rights reserved. Printad in Mew Zealand.
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