Bowen State Building, Bowen Street, Wellington 6011, PO Box 1556, Weilington 6140 ¢ Telephone: 0-4-516 3300 = Facsimile: 0-4-918 0099

~%5 DEC 2012

Ms Alex Harris
fyi-request-533-0dd14dde@reguests.fvi.org.nz

Dear Ms Harris

Thank you for your email of 31 August 2012 requesting, under the Official Information
Act 1982, all documents relating to the policy to drug test beneficiaries, particularly
information about the costs of the policy and the compliance with the Bill of Rights Act.

As you may be aware, from July 2013 clients who refuse to apply for drug-tested jobs
wilt face sanctions. Currently, when Work and income considers whether to refer a
beneficiary to a job that requires drug testing, and the person indicates they will not pass
the test, they are generally not required to apply for the job.

However, with the introduction of the new policy announced by the Minister on 28
August 2012, it will be made clear to those on benefits with any work expectations that
they must remain drug free in order to take up suitable work opportunities. Those on
benefits with full or part-time work obiigations will be sanctioned if they refuse job
opportunities which require a drug test or if they fait a test. This policy only applies to
those with a work expectation attached fo their benefit and only for available work
opportunities requiring drug tests.

Where a client fails a drug test or fails to apply for a drug fested job three times
(including their warning), they will need to provide a clean drug test within 30 days to get
thetr benefit back. If they fail fo provide a clean drug test within 30 days their benefit will
be cancelled. Beneficiaries with chiidren will never lose more than 50 per cent of their
benefit.

Beneficiaries wili not be referred to jobs with pre-employment drug tests where they are
dependent on drugs. Peopie identified as being dependent will be referred to appropriate
drug treatment services, where these are available.

| can advise that the Cabinet paper Welfare Reform Paper D: Pre-employment Prug
Testing Requirements and the Reguiatory Impact Statement Welffare Reform -
Proposals for Bill Two of Welfare Reform are available on the Ministry’s website.

The Saocial Security (Benefit Categories and Work Focus) Amendment Bill was read for a
first fime on 20 September 2012 and has now been referred to the Social Services
Committee.
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| also refer to you legal advice received for the consistency with the New Zealand Bill of
Rights Act 1990: Social Security (Benefit Categories and Work Focus) Amendment Bill
at;  www.justice govt.nz/policy/constitutional-law-and-human-rights/human-rights/bill-of-
rights/social-security-benefit-categories-and-work-focus-amendment-bill.

In regards o your request | have released to you the following documents:

s Report: Drug Testing of Beneficiaries, dated 20 July 2011

« Memo: Further information on sanctions for drug test failures, dated 21
December 2011

e« Report: Briefing on Drug Screening, dated 16 February 2012

¢ Memo: Meeting with the New Zealand Drug Detection Agency, dated 27 June
2012

« Memo: Further Changes to the Drug Testing Proposals, dated 18 July 2012.

Please note | have withheld the names and contact details of some Ministry staff
members under section 9(2)(a) of the Official Information Act to protect their privacy. The
greater public interest in this instance is in the right of these persons to privacy. In
addition, the name of one organisation within the document Further information on
sanctions for drug ftest failures, dated 21 December 2011, has been withheld under
section 8(2)(ba)(i) of the Act which protects information which is subject to an obligation
of confidence, where the making available of the information wouid be likely to prejudice
the supply of similar information, or information from the same source, and it is in the
public interest that such information should continue to be supplied. Further information
is being withheld under section 9(2){(g)(i) of the Act which protects the free and frank
provision of advice.

Within the Report: Drug Testing of Beneficiaries, dated 20 July 2011, you will see | have
withheld information that contains legal advice under section 9(2)(h) of the Official
Information Act as this information is subject to legal professional priviiege.

The memo Further Changes to the Drug Testing Proposals, dated 18 July 2012, has a
smaill amount of information withheid on page three under section 9(2){f}(iv) and section
9(2)g)(i) of the Official Information Act. These sections are explained in detail beiow.

Two documents, Briefing: WELFARE REFORM ~ Drug fest related requirements and
Briefing: WELFARE REFORM — Drug test failures, are being withheld under section
A(2)H)iv) and section S(2}g)(i) of the Official Information Act. Section 9(2)(f)(iv) of the
Act applies as the information contained within these documents relate, in part, to
decisions that are under active consideration.

The remainder of the information is being withheld under section 9(2)(g){i) of the Act
which protects the free and frank provision of advice. The policy process depends on the
continued ability of officiais to provide information freely and frankly to the Minister's
office. While there is a significant public interest in this information, in this case the public
interest does not outweigh the necessity to protect the policy development process. The
release of this information would likely prejudice the quality and impartiaiity of reports
and advice generated, and the wider public inferest of effective government would not be
served.
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I hope you find this information on pre-employment drug testing requirements helpful.
You have the right to seek an investigation and review of my response by the
Ombudsman, whose address for contact purposes is:

The Ombudsman

Office of the Ombudsman
PO Box 10-152

WELLINGTON 6143

Yours sincerely

@i
Cathy Scott
Associate Deputy Chief Executive, Social Policy and Knowledge
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MINISTRY OF

SOCIAL DEVELOPMENT
Te Manatid Whakahinle Cra

Date: 20 July 2011 Security Level: IN CONFIDENCE

Report to: Minister for Social Development and Employment

| DRUG TESTING OF BENEFICIARIES

Purpose of the Report

1 You have expressed concern that a number of ben ries, and cuiar young
beneficiaries, are missing out on job opportunities hec % ng to take,
or unable o pass, a pre-employment drug test.

2  This note provides you with information you h e %sm/g of beneficiaries,
as well as advice and iegal opinion on optio

Recommended Actions

have/%ai\ hority to drug test beneficiaries

2  note that Werk and insqi : nd beneficiaries to a job interview requiring a
drug fest when the = they aim to match clients to jobs they can do
and efficiently rg&et ers' retrj t needs

3  nofe that resen jons to amend the current legislation and approach in
refation t ng of bene ies:
° n gislative ity to sanction clients who refuse to apply for jobs that reguire a

oyme , ¢, or who fail the test; {(recommended option)

We recommend that you:

1 note that Work and Incomg

ion
okt ed

jpn to the provisions in option 1 above, iegislative authority {o require
ficiaries to undertake a MSD initiated drug test as part of their work

5_

O

ct officials, as pari of the benefit reform project, to progress work on:

ob1% Prequired to do so
4 ; raises more significant human rights and implementation chalienges

w option 1 {recommended option) _ YES/NO
« option 2 : YES /NG

& direct MSD officials to work with officials from the Ministries of Health and Justice, the
Department of Prime Minister and Cabinet, and relevant drug and alcohol experts on the
development of the option selected above (rec 5 refers)

YES/NO

Bowen State Building, Bowea Street, PO Box 1556, Wellington « Telephone 0-4-816 3300 « Facsimile 0-4-018 0099



7 agree that alongside developing option 1 or 2, further work shouid be undertaken with the
expert Health and Disability Panel on the medical assessment of ciiants with drug or aleshol
addiction, to avoid perverse incentives such as clignts seeking medica! certification to avoid
pre-employment drug testing.

YES /NO

e

Sue Mackwall 7
Deputy Chief Executive Social Policy and e Q
Knowledge

Hon Paula Bennett . 7))/ x
ant

Minister for Social B%g?g ta

WV
@ %@V
&

Date
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Background

3 You have expressed concern that some beneficiaries are missing out on job opportunities
because they have been unwilling to take, or unable to pass, a pre-employment drug test.

dangerous eguipment or machinery (such as forestry), or where vehicle |

prerequisite of employment. @
\

Ve S
5  To carry out drug and alcchol testing lawfully, there mu ither& conseri™or a statulory

authority o test. O
®
8  Applicants for employment are asked {0 conge gte %ft 2 pre-employment
interview process and consent to ongoein g a@ part of the employment
contract {this is legally justifiabie due td.t y risksﬁ%ﬁ:ﬁ . 1f an applicant will nct
consent to a drug test they will not behgorsiderad forgmplp nt (as it is a precondition of

employment).

By government agencies with statifonauthority
7 Pclice and Corrections atory @1 elation to drug and alcohol testing. For
g Ac

4  Pre-employment drug-testing is increasingly common in occupations inyglving the usi&&

L.egal basis of drug testing /2 T

By industry with consent

=

example, section 12 B 5 004 provides statutory authority to require
prisoners to submi 5610 certain circumstances. A prisoner may be
required to submit { or aletih st where:

° the z believe w sonable grounds, that the prisoner has committed a
cri - (Spe% consuming drugs or alcohot inside a prison or while on

® e nw been selected under a random-testing programme established
ulatiqﬁ\%\
if the pA nﬁfa\s{ volunteered to take pant in & drug and alcohol programme under
<) whig@ Sefvéent to drug and aicohol testing
o ager believes, on reasonable grounds, that the prisoner has provided a

% ample for drug testing under any of the above provisions.

ere Corrections are authorised to conduct drug testing, the method of testing is
ed as the legislation prohibits any procedure that requires a prisoner to supply a sample

8

/:\Q s or her biood. This limits Corrections to saliva and urine based tests, which may be
Q ore susceptible to manipulation.

Limitations of testing

9 Drug tests cannot generally detect current impairment or extent of use (whether ocgasionat or
at the level of addiction), only past use.
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10 Further, drugs vary greatly in the timeframe over which they are detectable, with drugs such
as cannabis detectable for up to a month, while others such as methamphetamins, are
detectabie for much shorter periods’.

11 Drug tests are also not infallible, with many reports of false negative, or false positive, resutts.

Current legal situation in relation fo beneficiaries S %
12 Waork and Income does not have any statutory authority in relation to Wgz and due

not require clients to apply for jobs that require a pre-employment deu here it 1&39
oS

the client will fail the test.
13 Current legisiation requires work-tested clients to attend ang parti te in

any opporunity of 'suitable employment’. Currently we onsider
a client cannot meet the entry criteria, eq, they do not
make the case manager aware that they wili fail a d

Brefequ @
m'v fob r rg% e-employment drug
2% are n irgel to apply, as the case
kv,

uitable, and they would apply, and
nen considered a failure of the

intensew for
suitabie if
tion or they

14 Case managers therefore advise clients if a p
test. If ciients indicate they would fail a dru
manager will deem that the job is not suit

15 |f clients consent to a drug test the | %:\I e de
undertake the drug test. [f they fainthe/dtug te

glient's work obligations and a sanction eotild b @ '
16 This approach was desi

gﬁ\b{ievm ive employers facing large numbers of
inappropriate applicati nsu‘ta@} unqualified Work and incoeme applicants.
Without such a pro n ticiar] otentiallty make inappropriate applications o
meet their work se@ﬁii atio #hout having a realistic prospect of securing the job.
This wastes emplo erg“_m{e an the employers’ relationship with Work and Income.

-‘\
17 Clients ap ‘- a benefi&%umect to work obiigations who have lost their job due o

a failed d fe subject to 13-week voluntary unemployment stand-down (because of

a rmiw rminaw'apeciﬂcaiiy because of a failed drug test).
Wel@w ing @r&
2
@ Welf@g Group was concerned that "alcoho! and recreational drug use is

ecomy er fo unemployment” and proposed an approach where people “cannot
refusé-t v for jobs because the employer is drug lesting, and failing a work-refated
d hol'test js equivalent to refusing to look for work”. This would reguire legislative

"o exarple, ¢ 2-30 day cannabis testing range is indicated in guidelines for New Zealand Drug Detection Agency's uring tests, with
variation depending on dose, body weight, other medications and environmental factors
? There is no statutory authority or reference in relation to drug testing in the Social Security Act 1964

i
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Options for change

18 Two options are set out below to change the appreach towards work obligations and
employment-related drug tests - both require legisliative change and are likely to raise New
Zealand Bill of Rights Act 1880 (BoRA) issues and litigation risks.

Option 1: sanctions for ‘opting out’ of jobs with pre-employment drug tests or for failing the {as!

who refuse to apply for jobs that require a pre-employment drug test or n empi ’

pre-employment drug test. N\\
kS
. N

=S

VY

Fros
21 This would ensure that @; nsequénces 05 work-tested beneficiaries who 'opt out’ of
ﬁ"\eﬂb

20 The Government could introduce legisiation giving MSD statutory authg /5 ction cherds
o ﬁi?er/?

Option 1.‘_-$c:e"'r.|?ar_i.d::_ o

. at'a local saw mil

't recreational canpgbis 1S

jobs where drug testin S br employment criteria. Work-tested clients

refusing to apply fof a pr aymént drug test, or failing pre-employment drug

tests could be sahcé‘@ R jance activities could range from atiending drug
a

ini ug test result.

education sem %,
22 These p@ ent cirug%E re initiated, arranged and paid for by the prospective
r m

employer, nsiders them netessary io maintain a safe working environment. Applicants

ar ire conse the test as part of the pre-employment process. Health and safety
a coxsent Daged process are key elements of the approach.
‘ tion that clients are expected to be actively seeking and available for work,
s :

ich incl in a position to pass pre-empioyment drug and aicohol tests.
e
Cons %
24 d Income referring clients, who subsequently fail drug or alcohol tests to employers,
ely’to have a negative impact on the employer's relationship with Work and Income and
7 deter them from considering Work and Income referrals in future. However, it is

Onticipated that most clients would seek to comply by passing the test, or finding alternative
employment.

25  Clients may also try to sidestep the poiicy by gaining medical certification that they are
addicted to drugs or alcohol and shouid be on a non-work tested benefit due to the medical
offects of that addiction. 1t is propesed, (recommendation 7 of this paper), that the expert
Heaith and Disability Panel be asked to examine how the impact of addiction on work
capacity is assessed.

ey
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26 While this approach may be subject to challenge under BoRA, we would argue that there is
strong individual and public benefit in people finding employment and it is reasonabie to
ensure people do not indulge in illegal or discretionary behaviour that limits their ability to
secure employment.

Option 2: g work obligation to underiake drug tests, including MSD initiated tests

27 The Government could introduce legislation that allowed the Chief Execulive’ to require wo
tested beneficiaries to undertake a drug test as pari of their work obiigat] /3

us to proactively require some clients to take drug

out' of jobs reqmrm e ts, a
tests.
28 Clients r apply for here drug testing is a pre-employmenti or employment

criteria ¢ anctnoned nts suspected of deliberately using substances 10 remain
‘unegtployabigtoutd 15 d to undertake a drug test. If they fail, they could be sanctioned.

Fros
28 This optlion would & @Q@enc&s for work-tested beneficiaries who ‘opt

pliance activittes could range from aftending drug education
an drug test result,

%ould be harder to justify from a BoRA perspective than option 1 as it includes an

itiated test, based on our suspicions. H would invelve the Ministry in drug testing
irect association with a particular job opportunity or with particuiar workplace health
safety concerns, (rather than option 1 which supports referral to a particular job
ortunity that involves an employer mandated drug test to which the ciient consents).

327 The costs and praciicalities of arranging drug testing of clienis would alse require carefu!
examination,

33  Option 2 aisc risks perverse outcomes, with clients potentially seeking medical certification of
diminished work capacity due 10 addiction, and thereby seeking to move from a work tested
banefit to a non-work tested Sickness or invaiid’'s Benefit. This could be addressed through
the experts pane! process proposed at paragraph 25 and recommendation 7 above.
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%>
Next steps @
38 Miress
/

_\%h ‘rhat%%> ddresses:
&& wo@ figations in refation to drug and aiconol tests for work-testec clients
. o

yment activation and rehabilitation expectations for clients who abuse alcohol

g

e medical gateway to non-work-tested benefits such as Sickness and invalid's in
¥elation to clients who abuse drugs or aicohol.

(“9 t is proposed that alongside developing recommended legislative option 1 or oplion 2,
officials work with the expert Health and Disability Panei on the medical gateway to non-work-
tested benefits for clients who are addicted to drugs or alcohol.

File Referance | AS701074
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MINISTRY OF
SOCIAL DEVELOPMENT

Te Manatii Whakahiato Ora

To: 92 (a) | Belinda Milnes

From: Penny Nelson

Date: 21 December 2011 @

Security level: in Confidence i\é\
/\\

Further information on sanctions for s’z%%

Action: For Discussion with the Minister é'

—

oR2)(a)) | The Minister

sought clarification on the chart for the pm@édis@’(ctlons/\@%
9(2)(9)() @ \\

This memo provides answi uesn aches an A3 with three options for
activities that people Wh ione \p ertake to resume receiving their benefit at

each stage. MSD rec ptlo

use hoiﬁ@

whether a i should be treated in the same way as other
as pa policy change. The Minister has queried the extent to which

emp de al g in their pre-employment drug testing.

Do employer;

in the note

io taff dicated that alcohol testing is done by employers in a number of
ies inc sport, trucking, forestry and fishing. An exampile is a large company

that provi Iabour@ééé@@o are currently implementing processes to alcohol test
all of th §they send fo businesses.

may be as much of a concern fo employers as other types of recreational drugs
re are indications that the use of alcohol testing is increasing. One drug testing
G
As we noted in our advice, we are only proposing to sanction people for alcohol use where

tion (the NZ Drug Detection Agency) reported that the number of breath alcohol

they administered for employers increased from 5,923 in 2008 to 13,821 in 2010.
employers require a pre-employment drug test that includes a specific test for alcohol which
a person fails.

MSD people: put peopie first -~ team up to make a bigger difference — act with courage and respect —
empower othars {c act — create new solutions — are 'can do’, and defiver — honour achievement



Approach to prescription drugs

In the note we recommended that people who are using prescription drugs may not be sent
{o jobs with pre-employment drug tests on the basis they would be unsuitable. The Minister
indicated that she agrees but would like more information on how people on prescription
drugs for depression would be treated.

We are proposing to take a flexible approach to the issue of prescription drug use among
beneficiaries. We are currently doing further work looking at what we can do to:

ensure that only drugs which are known to affect drug tests are considered (many
prescription drugs may not show up on drug tests) &
e

to use drug tests to distinguish between prescription drugs and rg%%@ drug
d

understand some tests can specifically report which substanc etect
we heed to investigate this further o find out how feasible &j gse’'tests %

Even where a client is using a prescription drug that would affect a diug tes are
proposing to automatically rule them out of cansideration.for

s with prer ment drug
tests — some employers may be prepared to employ t ) i
specific arrangements in place. .

in S76r with
Reimbursing employers for failed dru @ @
—
e

In our advice we proposed an option for income to'taifiburse employers where
clients referred by Work and Income fai|

ioyme tests, and indicated that it may
be possible to recover the cost of thes from need to do further work to

identify what the cost of these tg ould be fo mployers but initial the information
we have seen so far suggests \)f upto § ailed test.
rs
be

The Minister indicated tha @f ailed tesis being recovered from clients bui
wanied to discuss ho } S

—

Work and income h ve‘i@;ted thafy er to reimburse employers for the cost of failed
drugtestsina tim her a% e administration relatively simple, it will be
e

necessary to;
. first, ha amz%:;z2 réimburse employers for drug tests immediately, then

. bt fopeach-ctiefit which is recovered in small weekly amounts over time.
A
thons p

r@%sm(a;ivities {o resume benefit

e ba jvice we provided a flow chart illustraiing a possible sanctions process
up to théfl ilure.

indrel ents the Minister queried what wouid happen at later stages under this approach
point at which people who have failed a drug test would have to wait 2 number of
! (weeks™to pass another test before they could resume recebving benefit.

N/
\l%attached A3 sets out three options for possible processes and the sanctions that would
be imposed at each stage.

We have increased the period that is suggested before clients have to complete drug tests
from four weeks to six weeks following advice from beneficiary advocates that cannabis can
take 42 days to clear a person’s system. We will do further work to confirm what a
reasonable period would be based on evidence. We will recommend that legislation to
enable this policy refers to ‘a reasonable amount of time’ rather than a set period to allow
some flexibility in this area.



The difference between the options lie in the types of activities that people at each stage of
the process are required to complete fo have their benefit resumed.

All of the options:
fit with the current graduated sanctions process for other work-related failures

will see clients who are sanctioned and give a verbal commitment to stop using drugs
continue o be required to meet their other work obligations including being referred to
any suitable jobs that do not have drug tests

will see clients who are sanctioned three times required to pass a drug test to resume
receiving benefit or wait for 13 weeks without any benefit before the n reapply &

will see clients pay for failed drug tests. P

Option 1 is less punitive with; @% /%\\./f
-up

clients given two opportunities to be sanctioned and thenwavethelt benefit restored by
making a verbal commitment - this commitment is ba

D

o

401

5"3‘

[ ]
2

JE @:’

[72]
-
(¥
2
[41]
-~
[#4]

Option 2 is more punitive with:

clients who are sanctioned on a third occasion r t regeive a @? til they pass a
drug test or do not receive a benefit for 13 wee % an reapply).

clients given one opportunity to be and the V}g,\@thmr benefit restored by
making a verbal commitment - this ¢ ent is -up with a drug test six weeks
after the initial failure with clients ¢/ sancti y fail this test

clients who are sanctione g\second o}
pass a drug test

clients who are san thlr n cannot receive a henefit until they pass a

nnot receive a benefit until they

drug test or do nq@ ben freeks (at which point they can reapply).
Option 3 is a varu{t\% of Option

chients gi portu e sanciioned and then have their benefit restored by

makin mmitmen

ent is nof backed-up with a drug test, instead after six
mecommence referring the dient to other jobs with pre-
and sanction them they fail

@ nts 2@‘%9 ctioned on a second occasion are unable to receive benefit until they
pass test

are sanctioned on a third occasion are unable to receive a benefit until they
drug test or do not receive a benefit for 13 weeks {(at which point they can

(W\e ommend the third option as it is relatively tough on recreational drug users, while:

l

balancmg the efforts of case managers between referring people to jobs (where people
have been sanctioned once) with arranging drug tests {where people have been
sanctioned two or three times)

reducing the number of drug tests that must be organised by Work and Income by
limiting these to situations where clients have been sanctioned more than once

reducing the risk of MSD being viewed as a ‘drug testing agency’

reducing the risk of challenges to Work and income directed drug tests on human rights
grounds - as Work and Income will need an established history of drug use (though

3



multiple drug-related failures) before requiring a person to under a drug test to
demonstrate they are drug free.

Organising drug tests for clients to resume receiving benefit is likely to be costly, even if the
actual tests are paid for by clients. These costs arise from:
establishing testing arrangements or confracts with suppliers

processes to refer clients fo testing agencies and follow-up with agencies to obtain and
verify results

processes fo create and recover debts from clients fo pay for drug tests. &

Limiting the number of tests that are required by the Ministry will limit t{i@ @
)

Next steps Q@ ?
; Id prefer one

If you can tet us know whether the Minister is comfortable
of the other options we will underiake further work to dev is procesgt il. This will
include further work fo develop:

the exact amendments to legislation that will b

possible justifications for any elements of %IS tent with human
rights legislation

costings related to paying for drug lf these'\costsare recovered from clients
they will still need to be costed)

detailed options for admlmstratio ) ight s (2.9. confracting with national
or local providers)

detailed operational p s of tests to be used, rules for
reimbursing employe oun be paid).

File ref. AS96827 !t
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MINISTRY OF

report e oneta Whstatsts O

Date; 16 February 2012 Security Level: §N>CONFIDENCE A7

To: Hon Paula Bennett, Minister for Social Development </<>/ /;3
o _ />Q (s (ﬁ\j

Briefing on Drug Screening [out of scope] O N

out of sc@pe\

O NS
Purpose of the report @ Q

1 This report responds to Minister Joyce's 1 ora bne pos;srbmty of

screening voung people for drugs before B accet/} ining programmes,
jouit of scope] O

o N\

/}

Recommended actions j
Itis recommended that you: o O\
-
1 forward the aftached @ ister Qyoé\ AGREE / DISAGREE
A < .-

e o) 7/l

Damian Ecwards \ 1, a Date
General Man r@ %

Youth Polic

KS

i
Jo

Hon'P eahett Date
Mini %ocial Development

Bowen State Buiiding, Bowen Street, PO Box 1556, Wellington — Telephone 04-916 2300 -~ Facsimile 04-918 0099




Ba'ckground

2

Drug-related expectations and sanctions

3

This report follows up a meeting between Minister Joyce and 59(2)(a)| lon g
February. [oiit of scope |
[ggi of scope

!

|

Q :

On 15 November 2011, the National Parly released a manitest % mant em

Walfare Obligations which sets out the foliowing oommltm 88 drug u
beneficiaries:

i & person doesn't apply for a job because a potential s the }%a rug test,
of if they fail such a pre-employment drug tast, their cano l Ahese who suffer
from drug addiction will be offered help and suppo t ] the;r ! ¥ there Is doubt
ghout whether a person suffers an addiction or | ai dr -INational
Government would be guided by expert prof dical a
In December 2011, the Ministry of opmem '}prowded the Minister for
Social Development with initial adw roducs ns In the banefit system for
peopla who fail pre-employment ’ts or r y for jobs with drug tests.

n line with initial commen the Minis @- \re reparing proposals that will:

s introduce a requi r 3 Iaeﬂt obligations to undertake any pre-
empioyment dr ; tudl I esting) alongside other work obligations

e apphy the sf fons f o fail a pre-employment drug test or refuse
o apply fo ith & that apply to clients who fail to meet other work
3 /o re ~188% suspension or cancellation of benefit)

and !nco g-screen cliants before referring them to jobs with
yment drug and exclude people who:

ave & ncspd substance abuse problem

are orm of drug treatment or rehabilitation
craptlon medications that mean they would not pass a drug test.
K'and Income to require clients to take and pass a drug test to resume

’\

g,

thelr benefit where they have previously been sanctioned for failing a
mpioyment drug test or refusing to apply for a job with a drug test.

e cusrently preparing advice on these proposals so that the Minister for Social
evelopment can discuss these with you and other members of the Waelfare Reform
inisterial Group at one of the upcoming meetings (tentatively scheduled for discussion

/ on 4 April),

Addressing9(2)(a) leoncerns

?

It is likely that the issue that 9§22§825 _Jhas raised — young people not getiing
employment because of drug use — will be directly addressed through proposals o
introduce drug-related expectations and sanctions. Under this approach young people
who fail to get jobs because they fail a pre~employment drug test will be financially

Brisfing for Ministar doyce on Drug Screening }ea%eﬁseeggﬂ ] 2




sanctioned. This change will send a strong message that recreational drug use
pravents beneficiaries fram moving into employment and is not accepiable,

8 While MSD could investigate the option of requiring all young people who attend
training programmes o pass & drug test, this would invelve significant additional
complexity and cost which may not be warranted given that planned proposals will
address the issue of young people failing to get jobs due to drug use.

9 TheQ(2)(a) _ could underake drug screening themselves and offer treatment.
While young people can be encouraged 1o undergo treatment for drug %blems, there

are human rights issues around compelling peopte to take up medicaQ nt.

Funding the cost of screening would be a key issue.
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Meetmg with the New Zealand Drug @tio

Qé?%

Action: For information ;\ \w

We understand that the Minister is me res ta m the New Zealand Drug
Detection Agency (NZDDA) on Thurs uss occurrmg in the drug testing
space.

NZDDA is New Zealand's lar
testing services to a range
on drug testing policies

& place dr agency. They provide on-site drug
rs th gg{»\q ew Zealand. They also provide advice
_af

nge of drug testing products.

Staff from Policy and d inc twrth s92)(a) [National Risk, Compliance and
Training Manager andh-a bilea e NZDDA on 12 June to discuss proposed policy
to place requirements ol benefig to undertake and pass pre-employment drug tests.

This meetmg bout gathering information about the way employers use
Workp testm %ﬁﬂng answers to a number of specific questions that have

im i rthe p policy. Areas where we sought information from NZDDA

the @e -employment drug testing

nt of time it takes to get test results
ropottion of people who fall pre-employment drug tests
@ he way the resuits of tests are reported
how employers address diluted and adulterated test results
how employers communicate drug testing policies and educate staff about drug use
drug testing standards and how iegal chalienges fo testing results are managed
services that NZDDA offer in terms of on-site drug testing (e.g. mobiie testing

facilities).

MSD people: put people first - team up to make a bigger difference ~ act with courage and respect -
empowser others to act - create new sofutiors ~ are ‘can do’, and defiver — honour achievement



None of the answers raised any major issues around the proposed policy to introduce pre-
employment drug testing requirements for beneficiaries.

We aiso talked about the proposed policy and indicated that we think NZDDA will be a useful
partner as we work on detail around implementation. NZDDA indicated that they were
supportive of the policy and are very happy 1o keep working with us as needed.

The areas where we think NZDDA will be able to help us with implementation include helping
to develop procedures and systems {o arrange drug tests for beneficiaries who need fo take
and pass a drug test to fift a sanction, and providing input into communicatichs materials.

e
> N
Linking policy to drug testing standard 4308 (@ f) \>
Probably the most impottant thing to come out of the meeting wit nd a preyi )
meeting with Environmental Science and Research (ESR) is a dation ( Fﬂb\We
will inziude in the relevant Cabinet paper) that drug testing require s are
fimited to drug tests conducted under the Australian and g standard
AS/NZS 4308:2008 - procedures for specimer collecti antitation
of drugs of abuse in urine (standard ASINZS 4308:2
A range of different drug tests are available |n d, in \Zﬁs/that employers
can buy and use themselves. Tests vary in cy an fts"ean be affected by the
way tests are conducted and analysed. it e reasqhabledd sanction people based
on the results of a drug test unless the r considerégd-tetiable.
Standard AS/NZS 4308:2008 sets out ments e way samples are collected,
transported, analysed and repopted he sta a two stage testing process that
involves an initial screening t é{ provnde negative or ‘non-negative’ result,
and a confirmatory test whi ek seci dited laboratory.
Someone is only cons ave g test under the standard where they have
failed a confirmato firma ts are considered evidential with results regarded
as irrefutable. Thi is ugd y larger employers and NZDDA, Three

laboratories aréce to co \con Irmatory tests including ESR,

rd AS/INZS 4308:2008 will mean that:

Ic;ar ¢ be sanctioned where they fail a test that complies with the
o undertake a test that complies with this standard (e.g. they take
%@ but refuse to take a confirmatory test or sign a waiver giving up
i(H ke a confirmafory test)

Linking the pai
o
@ thai 7%
: lncome will oniy reimburse employers for failed drug tests (and recover
esg costs from beneficiaries) where these tests comply with the standard.

/F r work

\{pian to continue working with representatives of NZDDA on implementation of the policy
ifithe second half of 2012 once policy proposals have been agreed to by Cabinet.
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x</
FURTHER CHANGES TO THE DR
PROPOSALS

This memo provides you with informatio éfﬁ
testing policy settings. The first involves
gueried by the Minister on Monday.
include training opportunities whe

ga{ foi in additional warning step as
posal to extend the policy to
ilcants before taking them on.

dftlonaii & o the proposed drug

Adding an additional ct:on and recompliance process

Cn Monday the Minis
process for drug te trélge}! atiure
drug test, they ar@ roi

Current prac

|onai step could be added to the sanction
t the first time people fail to undertake or pass a
any financial penalty.

When \Q\W s fo co \e\?% an obligation, Work and income will initiate a work test
fail is se ient that explains that they have five working days from the
&é etier compliance activity or dispute the decision before the sanction
@ ct. T, king days is calculated from the day after the notice is posted, as
&t ot in the igkamplé’below:
7
) - Day two Day 3-4 Weekend Day 7-9 Day 10 Following
_ week
_ %Qp\rftest The letter is Five Saturday - | Five working Benefit Benefit
}jaﬂure is sent working Sunday day notice sanctioned payments
mitlated day notice pericd stopped
period continuas
starts

Because benefits are paid in arrears, clients won't see a change in the amount of benefit they

receive until the week after their benefit is sanctioned. So for the example above, although

MSD people: put people first - team up to make a bigger difference - act with courage and respect -
empower cthers to act ~ create hew solutions — are ‘can do’, and deliver - honour achievemeant



the benefit has been sanctioned, the effect on the payment would not occur until as much as
two weeks later. Also it shows that the client has the opportunity to recomply before losing
any benefit payment.

Introducing an additional step

The following table shows how the sanction and recompliance process could operate with
the extra warning stage added.

First failure in

Warning - not counted as a failure of work obligapsns

faflure in a 12
month period

a 12 month _ , _ _ P -5
period Client receives a verbal warning - no sanction ﬂ, ‘
Clent is not referred to any further drug tested jobs for yN\;o allowtr e\fQ\ry
drugs to leave their system) v
Second First failure of work obligations de oné san \ﬂ\

Client advised that they have failed to m }
notice pericd to verbally agree fo s‘zop st $
imposed. The length of time they :

(0% sanction is
i\gﬁ W guickly they
verbally agres to stop using drw& \/rOc;ess nctions as a second
warning.

Client is not referred to aﬁ@m drug for 30 days (to aliow time for
drugs to leave their systebmu / \_\\

k1

s befg
d de

Third failure
ina 12 month
period

ure of work dBigelons — grade two sanction

Cliert adw y have f Ie to meet their obligations. They have a five day
noiice rbally vide a clean drug test within 30 days before a
00% ion of s imposed, The length of time they are sanctioned
e@ hcw [ agree to provide a clean drug test within 30 days.

g hot referr \%ny further drug tested jobs until they have provided a
u@\t up to 30 days).

Fou

T %ﬁ?ﬂ
[ [ 30 da¥e of when they previously agreed to provide a clean test, They cannot

Wrd failure of work chiigations — grade three sanction

has their benefit cancelled if they do not provide & ciean drug test within

Eﬁg/ply for the benefit for up to 13 weeks. During this time they can apply for a
Sprovisional’ benefit which is paid conditional on them participating in specific

approved activities, usually for six weeks. These activities include undertaking
employment, voluntary work, work experience or empicymeant related training.

Note that a client could also fail their obligations for another reason and this would
aiso result in their benefit being cancelled.

While the extra warning will not involve any financial sanction and wouid not be counted as a
failure of obligations, we expect that the empioyer would still be reimbursed for the costofa
falled drug test, and this amount would then be recovered from the client.

Adding the extra warning step delays the effect of sanctions so that a client must fail to
undertake or pass a pre-empioyment twice before they face financial sanctions (though these



are easily avoided by agreeing to stop using drugs), and three times before they are required
to provide a ‘clean’ drug test to avoid having their benefit cancelled.

It is difficult to give exact figures on timing for this process as different clients may take
different lengths of time fo recomply at each stage. Also, even though a sancticn is initiated
following a five day notice period, benefit payment periods mean that a chent will not actually
see a reduction in their benefit payment until the next payment day, which may be as much
as two weeks later.

If we view this process from a ‘worst case scenario’ perspective, we note that:

s
the minimum amount of time that it would take for someone to get to;.g)point where thé
can be financially sanctioned would be 35 days

the minimum amount of time that it would take for someone o ge tb\a twhe«( %
can be financially sanctioned and required to provide a ‘cle tto a % Yavd
their benefit cancelled would be 70 days

the minimum amount of time that it would take for so e {o gette t

have their benefit cancelled for falling to provide a ' ’ g test

ere they
> 100 days.

in practise it would be very rare for people o reach Q ifiis

ithintheltimeframes given
as this would depend on people being lmz‘nechat;eff@> drug }

following the end
of each 30 day period which seems unfikely

at specifying this step in legisiation, W this e ing can be provided
operationally without amending Ieg|sia o 5 ha t tage of aliowing this step to be
easily removed at a later staget eng h th mbers indicate that the policy is
not having the desired effect.

T~
We have investigated options to give ef \zddm n%%@ng. While we have looked
watnin

R

\
This additional warning ha@ ciude\d(m the relevant draft Cabinet paper and

9(2)(g)(i). 8)(M) (V) @,\
=/ Q&
% o

Expangh %\e/ oilc in lude drug tests for training courses

ol;cy to require a beneficiary to pass a pre-employment drug test

OveL s requli parz of a job application.
é\%pos l@d this policy, to include passing a drug test where this is reguired as a

d an employment related or industry focused training course. Some Work
empioyment courses have a requirement to pass a drug test before the client is
the course. This is where the course has onsite training and health and safety
erfts that are the same as the health and safety requirements of the job (that the

@ preparing them for), These courses are often run in the Meat and Seafeod
nd

tries and for Foresiry jobs.

The service or training provider would not be reimbursed for the costs of the tests nor would
debts be established for clients who fail the test. This is because the contracts with the
providers include this.






