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MAY IT PLEASE THE TRIBUNAL:

INTRODUCTION

1.

The Ttans Pacific Partnership (TPP or the Agteement) forms a central
plank of successive New Zealand governments’ economic policy and
strategy of strengthening and broadening international relationships. The
Crown says that nothing in the Agreement will prevent it from meeting its

obligations to Mzori.

::E gtations, review the Treaty of Waitangt exception etc.).

sewould be very setious steps for the Tribunal to recommend given the
international context within which TPP occuts, the limited evidential basis
upon which the Tribunal would be acting, and the speculative natute of the

tisk assessment involved.

The Tibunal must be satisfied on the evidence that recommending such
action is warranted — it must be satisfied that the Crown will breach Treaty
principles, cause matetial prejudice to Miost and that the remedies sought
are necessary. In short, the Crown says thete is no basis on which to

recommend such action.
The Crown says that:

6.1 The purpose of the Treaty of Waitangi exception is to preserve
domestic policy space for the ongoing Crown-Mioti constitutional

dialogue. It is effective in this putpose. The protections contained

1

#2.5.009, Decision of the Tribunal at [76],

3439225 _5.DOC




6.3

3439225_5.D0OC

5

within the TPP (including but not limited to the Treaty of
Waitangi exception) presetve New Zealand’s regulatory autonomy.
The claims are directed at whethet the Crown will exetcise that
regulatory autonomy in a Treaty compliant manner, rather than
towards the effects of the TPP. These matters ate to be addressed
in the domestic sphere through existing legal, constitutional and
political checks and balances. The TPP is in no way detetminative

of these domestic matters. The Treaty of Waitangi exception does

that clause occurs — i
agreement.

The Croxah

water, natural resource management) by years of agency

engagement with Miori as patrt of theit business as usual
operations or in relation to specific policy developments. The
Crown says Maori interests are neither central to the TPP, not
significantly affected by it. The Crown is engaging with Mioriin a

mannet proportionate to those impacts.

That areas of interest to Maori are covered by the TPP is not
disputed. What is disputed is the degtee of impact that the TPP
constitutes on those intetests. The fact that the Crown’s
assessment of impact differs so matkedly from that of claimants is
attributable to claimants’ regrettable teliance on evidence that has
been demonstrated to be inaccutate, unbalanced, unsubstantiated
or overstated, The Crown says that there is no Treaty duty to
engage with Maori in relation to claimed adverse impacts that ate

based on remote (or non-existent) possibilities rather than realistic
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probabilities. Treaty ptinciples are not unqualified, they ate

informed by reasonableness and practicality.

Irrespective of the Tribunal’s conclusions on these key mattess, the Tribunal
heard from Dr Walker, Mr Harvey, Dr Ridings and Associate Professot -
Kawharu that any dealings in relation to the Treaty of Waitangi exception
with parties to New Zealand’s international trade and investment

agreements (whether secking renegotiation ot sceking reassutance as to

xould come at
The Ciown says further that claimants hav astrdted the desrae
prejudice atising from the clause thg e require ranf New

Zealand taking such risks. @
ural to be ght of the inevitably
speculatiy @ gh &f the claimant evidence and

shared interpretations) comes with no guarantee of succesg

iss e into effect for approximately two

pefr which could change the landscape, such as the potential for much
greater investrent by iwi domestically and internationally. Considering the
efficacy of 2 clause that is many years away from likely invocation (if evet) is
fraught in the Crown’s view. In that respect, these proceedings differ
significantly from other substantive contemporary proceedings that have
come before the Tribunal which involved policy initiatives or legislation that
were to have immediate effect. In addition, thete is an impogtant
Pailiamentary process undet way in respect to TPP. The democratic natute

of that process should not be ignoted or undettated.

3439225_5.00C




Issues for inquiry

9. The Tribunal set two issues for this urgent inquiry:?

9.1 Whether or not the Treaty of Waitangi exception clause (the
Treaty of Waitangi exception) is indeed the effective protection of

M3oti interests it is said to be; and

9.2 What Maori engagement and input is now tequired over steps

10. Submissions have been made on a br

needed to ratify the TPPA (including by way of legiglation and/or
changes to Government policies that may affect ' «
nge } Q

issues . tha
Crown’s view, ate outside the sc e@ issues, ﬂ@v !
been constituted to assess: @
10.1 The cost: dnefits of ;SO e to New Zealand;

6ped by successive New Zealand

30 years promoted through Free Trade

S
v 0.3 conduct of dommestic affairs between the Crown and Maor
@ K% that are not caused by the TPP;

@@% 104  The constitutional arrangements through which the Crown speaks
@E 2 principles (This has alteady been the subject of findings by the

for New Zealand on the international stage qualified by Treaty
Wai 262 Tribunal); and

10.5  Matters that are subject to separate propetly constituted Tribunal
inquities other than to the extent they relate directly to the issues

defined by the Tribunal for this inquiry.

Jnrisdictional duplication
11, Claimants have premised claims on two matters that ovetlap directly with

sepatate, propetly constituted, Tribunal inquities that are still underway.

2 #25.009, Decision of the Tribunal at [74]; confirmed by #2.5.19, Memogandum-directions addressing
issues for inquity, proposed case studies, Tribunal commissioned cxpert, disclosure and the inquiry
timetable, at [11].
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These claims raise duplication and, potentially, concerns in relation to the

administrative law doctrine of collateral challenge:

111 The National Fresh Water and Geothetmal Resoutces Inquity (the
Fresh Water Inquiry)® has been adjoutned and a collaborative
process is currently underway to consider how Maod rights in
natural water regimes may be given practical effect. New Zealand

Miori Council (NZMC) opposition to that adjournment was not

successful at the time and it should not now to effect
success through collateral use of 2 cess.
recommendation sought by the NZM( skeks Y2 selitigat @
) s \afid ‘its
jected by

these matters.

To the extent that claims, findings and recommendations sought
ate premised on the Te Paparahi o Te Raki (Northiand) Stage 1 Report;s
they are misconceived and cut across Stage 2 of that Inquity. Thete

is not authority, scope, not an evidential base on which to make

Whai 2358, the National Fresh Water and Geothermal Resources Inquiry.

Waitangi ‘Tribunal The Stage 7 Report o the National Fresbwater and Geothernal Resonrces Clainy (Wai 2358, 2012)
{Freshwater Report); New Zealwnd Mdori Conncil » Attorngy-General [2013] NZSC 6, [2013] 3 NZLR 31 at [90]
{Mighey River Pomer case (SC)). #3.3.22, Closing submissions of the New Zealand Miod Council (Wai 2532)
at {74(2)):

“The New Zcaland Miosi Council sceks the following recommendations;

That the Crown cogage with Mox claimants and the NZMC with a view to resolving by negotiation
or co-operation for a speedy resolution to the Waitangi Tribunal, on how Miori proprietary rights in
natural water regimes may be given prctical effect;”.

#3.3.24, Closing submissions (Wai 2535) at [75].

Waitangl Teibunal He Whakapatanga we fe Tiriti: The Declaration and the Treaty — The Report on Stage 1 of the Te
FPaparabi o Te Raki Inquiry (Wai 1040, 2014) [Te Paparali o Te Raki (Northianed) Stage 1 Repor).

3439225_5.00C
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novel findings on soveteignty through this inquity’” The 2015
Te Paparahi o Te Raki (Northland) Stage 1 Report does not displace
anything said in the Tribunal’s eatlier 2011 Wai 262 report.

Crown approach
Necessity of technical and practical approach
12.  The essence of this inquiry centres on to the degree of sk the TPP

presents to the interests of Maori and whether the protections provided are

adequate to address those tisks in a Treaty compliant man @

13, There is a great deal of technical, legal evidenﬁ caee on
5% {o

Treaty\of %
is fe %% %kl on the
t, o the extent it

legal obligations of the

does focus on le 2)

ts or concerns, it can be objectively assessed as the

@ robab. f loss ot harm occurting and the severity of such loss or haim

@ K&a it occur. The possible does not equate to the probable. It is not

@ tenable to base allegations that patticular tisks compromise the Crown’s

@ ability to act in a Treaty compliant manner if the alleged tisks ate not
% substantiated, unrealistic, or are ovetstated.

@ Weight to be accorded o techiical experis
15.  To assess, in Treaty terms, whether the Treaty exception is the effective
protection the Crown says it is, an accurate understanding must first be

developed of international trade and investment law in order to propesly

understand how the exception is most likely to be interpreted and

7 The Crown has not provided fuller submisstons on this point because exchanges between the panel and
claimant counsel indicated that the Tribunal did not see this as being relevant to this Inquiry given the
caveats stated by Judge Coxhead in his letter of committal that that the repost included no express findings
about the natuse of the sovereignty the Crown excrcises today and that such matters would be considered
as part of its Stage 2 proceedings {Judge Doogan to Mason, Unofficial T'ranscript at CLO034-035).

8 For example, #3.3.22, Closing submissions of the New Zealand Maod Council (Wai 2532) at [12}: “there is
zeal risk that in eatedag the "TPP the Crown has materally diminished its capacity to provide redress for
outstanding claims.”

9 #3.3.22, Closing submissions of the New Zealand Mo Council (Wai 2532) at [12).

3439225_5.D0C
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implemented in the context for which it is created~ protecting the Crown-
Maori dialogue from interference by international patties (including through
challenges under dispute resolution mechanisms). A Treaty jurisprudence

analysis can then be applied to that evidential basis.

The Tribunal has had the benefit of heating from two ctedible, balanced
technical experts and is able to place considerable weight on their evidence
in its determinations on the fitst stage of developing 2 credible evidential
basis to Issue 1, -Both Dt Ridings and Associate Profe @hﬁl’u are

expeits in international trade law, neither claim m T

jutisprudence. Dr Riding’s expertise is bag @a cal expe

legal counsel at the Ministty of Foreigg ér the
@ el PRute resolution

panels. Associate Profgssox

draws on her earﬁe@ v

¢w Is thaf (Re weight cannot be accorded to the

snatily academic and

L@ls Whilst the Crown acknowledges Professor

% ability of Professor Kelsey’s evidence and considers that

%de ce is more properly chatacterised as advocacy. Examples of
@oﬁs ot conduct that raise these concerns include:

17.1 Nowhere in Professor Kelsey’s eight affidavits did she state she
wotked for governments on international trade agteements or as a
direct participant in negotiations and yet she claimed such
expertise whilst giving evidence (whilst also acknowledging that

she was not undertaking such roles on professional basis); 10

172 Professor Kelsey’s opinion that the essential consideration when
assessing whetheyr the Treaty exception provides comprehensive
and guaranteed protection is how an ISDS tribunal “might”
interpret the exception as opposed to how it should or is most

likely to elevates the (temotely) possible ovet the probable. Treaty

8 Kelsey, Unofficial Transcript at CLO087-088.

3439225_5.D0OC
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principles are premised in practicalities and reasonableness not

such academic possibilities;!!

17.3  Professor Kelsey’s proposals for altetnate options have an air of

unreality about them.

17.3.1 Professor IKelsey discussed a draft tobacco clause
purportedly proposed by Malaysia during the TPP
negotiations as an cxample of a mor st clause
However such a clause does

Agreement so clearly, i lause

s that any such interaction would involve.1

egree of balance expected of expert witnesses does not

appeat to be present in Professor Kelsey’s evidence. Examples of

%@% this ovetly sceptical and pessimistic approach include:

17.4.1 Professor Kelsey’s failure to balance the critical

assessments of the TPP in her eight affidavits with any
acknowledgment of positive aspects, for example that the
Treaty of Waitangi exception applies actoss the whole
Agreement, is the only country specific general exception,
the only Agreement wide exception related to indigenous
people, and demonstrates leadership — all of which

Associate Professor Kawharu does acknowledge;

1742 When questioned about her views on Investor-State

Dispute Settlement (ISDS) ttibunals Professor Kelsey

W Heron cross-examination of Kelsey, Unofficial Transcript at CLO092-093.
2 Kelsey, Unofficial Transcript at CLO076, CLO166-167, CLO170-171.
13 #3.3.11, Opening Statement of Kelsey at 10.

3439225_5.D0C
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stated the system was well tecognised to be in crisis and
that “It’s not 2 beat up on the patt of an ideologically
extteme person to say what is happening country by
countty in the wotld No” without balancing her
assessment by acknowledging that 12 countties have just

signed up to an ISDS.#

17.5  Professor Kelsey’s assessment of sisk is overstated and inaccurate.

Examples of this include:

17.5.1

K% bound investment amongst TPP Parties) and
Q @ ® at ISDS chims cannot be lodged in telation to those

investments;

@ 17.53 Assessing the supposed ‘chilling effect’ without

acknowledging that a legitimate and, arguably the
primary, correct viewpoint for the chilling effect is the

state party; and

1754 DPutting forward selective and potentially misleading
examples such as Dow Agro Sciences LILC v Government of
Canada” (implying it was an example of a settlement that

involved a withdrawal of measutes).’ That inaccuracy

¥ Heron cross-examination of Kelsey, Unofficial Transcript at CLO090-091.

5 See the summary of the case at the website of Global Affairs Canada (Canadian Ministry of Foreign
Affaiss):  http:/ /www.interoational.ge.ca/ trade-agreements-nccords-commerciaux/ topics-domaines/disp-
diff/agrosciences.aspx?lang=eng.

Kelsey, Unofficial Transeript at CLO074-075: “Now some of the settlements are actually bigger than some
of the wins and indeed some of the settlements aze not monetary settlements but are okay, we'll withdeaw
that measure and so you have to be vecy careful about the kinds of mechanisms. One of the notorious
examples of a section was in Canada where Dow Chemicals got Quebec to issue a public statement saying
24D was safe for human heatth.”

3439225_5.D0C
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was demonstrated in cross examination and later accepted

by Professor Kelsey;

17.6 A large part of Professor Kelsey’s analysis appears to be built on
hearsay. Professor Kelsey acknowledged that she has not been a
professional participant in ISDS proceedings or in negotiations
and yet seemed to assert intimate knowledge of the workings of

these because “I talk to 2 lot of people who do.”V

i '

P
critical to a small island nation

diction is concetned with assessing the Crown’s

reaty principles, it is important that this assessment is

telations have been presented by Dt Walker in these proceedings, and were

%@%@ well understood by the Wai 262 Tribunal:é

New Zealand is a small country that depends for the fostering and
protection of its interests on the making of wules that bind or influence
more powerful nations to act in agteed ways. Without this process of
making international rules, our interests might receive little ot no
consideration and protection. Miori, in their turn, depend on their
interests being adequately identified, understood, and addressed in this
international rule-making.

20,  As set out by Dr Walker, challenges to these strategic objectives are vety

teal:

New Zealand has ahways traded with the world and international trade is
ctitical for New Zealand’s economy. Howevey, in trading with the world

17 Heron cross-cxamination of Kelsey, Unofficial Transcript at CLO088-089.

18 \Waitangi Tribunal Ko dosearoa Téneis A Report inte Claines Concerning New Zealand Law and Policy Affecting Méori
Chltrre and Identity (Wai 262, 2011) Vol 2 [Wai 262 Repord) at 681.

¥ $A36, Third Affidavit of David John Walker at {14].

3439225_5.00C
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today, New Zealand faces a number of enduring challenges. We are
geographically isolated and distant from the major concentrations of
consumets overseas who can afford to buy what we produce. Our
cotnparative advantage lies heavily in producing agriculture and food and
beverage products, However, these are exactly the sectors in which
many other countries seek to protect theit domestic producers from
overseas competition through steep tariffs, restrictive quotas and anti-
competitive Jocal subsidies. The over-arching goal for New Zealand’s
trade policy strategy is to mitigate these challenges and maximise the
opportunities for New Zealand businesses to succeed in the global
market.

and investment links can evolve and expand agee
the past 20 yeats, successive New Zealan e
sse
rilal

an international trade policy that enc
agreements (FTAs) (both bilag eral) an
better international rules fo de”thropgh

; : @ benefit NewZealand through mechanisms such as reduced tariff rates in

%@ﬂc ts, improved commitments to ensure New Zealand expotters of
xg0ds and services ate not discriminated against and greater regional

economic integration.

The New Zealand government has transparently laid out the pros and cons
of ratifying the Agteement in its National Interest Analysis (NIA).
Dx Walker emphasised that, while there ate both benefits and costs to New
Zealand joining the Agreement, there are also risks inherent in New
Zealand not joining the Agreement? If TPP enteted into force with all
eleven other countries, but without New Zealand, New Zealand expozters
would not only lose the opportunity to benefit from enhanced access to
those markets, but would also be placed at substantial disadvantage to their

competitors in TPP,

In addition, protections provided in TPP are mutual and treciptocal. It

would be illogical to considet such protections as detrimental without

20

#A36, Third Affidavit of Walker at [21]-[22].

3439225_5.00C
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considering whether they were capable of applying with equal and opposite
advantage to New Zealand businesses ot investots (including those telated

to Mioti as identified in 2 general sense in the evidence of Dr Walker).

Relevant Treaty jurisprudence
Tests to be applied
25.  The Tribunal has set out the orthodox tests relevant to this inquiry:2!

25.1 The Crown’s duty of active protection — the Trib%;s posited

that this would be heightened if the TPP is su diffexent«
in substance and reach from previous lﬁ @

252 The Crown ought to ensu W3 propediinoxmed as to
L Wi Ssue; @
*, q \ J to

25.3

e Preserve its capacity to

i 262Y dets how to balance the duty of active protection
ternational agteements and concludes that:

the degree of protection to be accorded to the Miori interest in any
particnlat case cannot be prescribed in advance. It will depend on the
nature and impottance of the intetest when balanced alongside the

@@ intevests of other New Zealanders, and on the international

circumstances which may constrain what the Crown can achieve.

@5 2 27.  The Crown accepts that this is the correct standard to be applied however

considers that clatification is required in relation to what “the [Maoxi]

interest” means in this context. Itis a two-step assessment:

27.1 Firstly an identification of the matters of intetest to Maozi that is
relevant to the pardeular international insttument concerned and

being informed as to the natute and scale of those intetests.

272 Secondly, an assessment of the degtee of impact the instrument is

likely to have on those interests.

21 §#25.19, Memorandum-directions addressing issues for inquiry, proposed case studies, Tribunal
commissioned cxpert, disclosure and the inquiry timetable, at [15].

3439225 5100C
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28.  The degree of protection to be accorded is commensurate to that degtee of
itnpact, not solely to the nature and impoztance of the intetest itself to
Miori. Whilst 2 matter may be of high significance to Mior, if TPP either
does not have a real advetse impact on that matter, or only a remote
hypothetical impact the Crown’s duty of active ptotection is lessened. The
Crown contends that TPP is neutral in its effect on Treaty claims and will

not prevent the Crown responding appropdately to avoid or remedy

mdet an obligation

breaches of Treaty principles in telation to Moz intetests. ?

Impairment to a material exctent of abifily to provide redress

29.  The relevant test for whether the Crown steps f

pxghciples of the Treaty of

ent with Treaty principles.

[---] impairment of an ability to provide a particular form of redress
which is not in reasonable or substantial prospect, objectively evaluated,
will not be relevantly material,; [and]

As well, where the capacity to provide a particular form of redress will be
materially impairved, the coutts must also consider whether the Crown
will nonetheless have the capacity to provide other forms of redress
which are equally effective.

31, The Supreme Coutt’s findings further refine those of the Tribunal in
telation to the same claims that, even whete (which the Crown says has not
been demonstrated in the cutrent claitas) the Crown ability to undertake
patticular measures may be made harder by the proposed action being

taken, that is not a sufficient basis to halt the action so long as the Crown

2 Mighty River Power case (SCy applying New Zealand XMeori Comneil v Attorney-General {1994] 1 NZLR (PC) at
[513] [Broadeasting Assefs case (PC)] at 519.

2 Mighty River Poner case (3C) at [89].
A Mighty River Power case {SC) at [891.

3439225 _5.DOC




No dental of rights and interests; o dispute as to basic premises
33.

32.

34.

17

will be able to provide options and suitable redress (which may differ in

fotm from those sought by claitnants).z

Whilst those proceedings provide guidance, they are factually
distinguishable from the current claims in that they concerned specific, well
developed Crown policies ot proposals that were likely to be implemented
in the immediate future. The current claims are based on hypothetical

potential future actions and events.

The Crown acknowledges that Maori interes

A further basic pr
another interest ing and protecting the

and Miotxi is the rationale for the

ister of Trade, Hon. Todd McLay as stating

alker,
p clusion of the Treaty of Waitangi exception in New
e and investment agreements is a bottom line for New Zealand

Cealan
n $ach negotiations due to its constitutional nature.?

a

Treaty obligations require balancing of inferests
35.

tnership and engagement principles

The Tribunal has expressly recognised that the Crown obtained, through
Axticle 1 of the Treaty of Waitangi, kiwanatanga (the right to govern),
which includes, among other things, the power to make polices and laws for
the government of New Zealand, and the right to tepresent New Zealand

abroad and to make foreign policy® The Crown’s tight to govern was

26

27

28

29

Freshwater Report at 3.9.2. Note, the terminology used by the Tribunal of “aot impossible” diffess from the
test of “material impaixment”, the Supreme Court has noted that while there is some ovedap in the
concepts, the relevant test is that of “materal impaitment” (Mighfy River Porwer case (SChat [127]).

#A2, First Affidavit of Harvey at [29], and #A2(z), Exhibit D, “Steatepy for Engagement with Méoxi on
Inteenational Treaties™.

Thomas cross-examination of Harvey, Unofficial Transcript at CLO727.

Walker, Unofficial Transcript at CLO591: “We will have to negotiate [the Treaty of Waitangi exception)
with the EU but the Minister bas made it clear it is essential, it is 2 bottom line,”

See, for example, Waf 262 Report at 680.
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acquired in exchange for its guaramtee of active protection of Miori
interests.® But the duty of active protection is not absolute ot unqualified.
As the Privy Council made clear in Broadeasting Assets, Treaty ptinciples
tequire the balancing and weighing of intetests?? While the Crown’s
obligations are constant, the protective steps which it is teasonable for the

Crown to take change depending on the citcumstances.»

36.  In Wai 262 the Tribunal said thete was no doubt of the Crown’s Treaty

OwWn must

{ 1te%
kle Of the

appropriate balance between considetations when forming its

, the Crown’s obligation to protect rangatiratanga does not mean the

@\ ; %rown cannot consider other factors, broader obligatons, or goals. What is

requited will depend upon the patticulat citcumstances, and is highly
% context specific. Where Miod intetests ate engaged at the requisite level,
Mioti engagement and opinion must be sought. The steps tequited may
vary according to the Miori interests engaged, but the Crown retains 2

responsibility to govern.3

3 Broadeasting Assets case (PC) at 517; Wai 262 Repot at 681.
3 Bpadcasting Assets case (PC) at 517.
32 Broadeasting Assets case (PC) at 517.

3 Broadeasting Assels case (PC) at 517. This approach was approved by the Supreme Court in New Zealand
Maori Council v Attorngy-General 12013) NZSC 6, [2013] 3 NZLR 31 at {89].

3 Wai 262 Report ar 689.
3 New Zenland Mdori Conncil v Attorney-General [1987) 1 NZLR 641 [Lands care ], at 665.
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39.  Neither kawanatanga not rangatiratanga are “absolute” wvalues or
categories3 Bach influences the content of the other in particular
citcumstances. In Treaty terms, the Ttibunal has found that the Crown’s
ght to govern is “qualified by the Treaty’s guarantee of continuing Maoti
authority but, equally, 2 duly elected Government cannot be unreasonably

restricted in the conduct of its policy.”#

40, In the Lands case the Court of Appeal made the same point:38

% ¢ obligations of reasonableness, good faith, partnership and active

protection ovetlap and reinforce one another. While the Tribunal has

%@% identified a number of specific principles flowing out of these core

obligations, the Crown considers the expression of the principles set out in

the Lands, Broadeasting Assets and Mighty Réver Powsr cases, remains apposite.

44, In this context, the Treaty of Waitangi entitles Maoti to a reasonable degtec
of protection, when those intetests are affected by the international rules
that the New Zealand Government negotiates or signs up to. The Tribunal

has stated, and the Crown accepts, that if and when they are found to exist,

36 Broadeasting Asseis case at 517; Whaitangi Trbunal Ko Aelearoa Teueiz A Report into Claims Concerning New Zealand
Law and Policy Affecting Méori Culirtre and Identity - Te Taumata Tuotahi (Wai 262, 2011) at 24: “It is no longer
possible to deliver tino rangatiratanga as full autonomy in all cases in which taonga Miosi are ‘in play’, as it
were, After 170 years during which Maod have been socially, culturally, and economically swamped, it will
no longer be possible to deliver tino rangatiratanga in the sense of full authosity over all taonga Mior. Yet
it will stilf be possible to deliver full authority in some areas.” The Tribunal went on to stress the need for
genuine partnership and for the Crown to at the very least be open to Miori influence on all decisions.

3 Whaitargi Tribunal The Ngatf Kaba Remedies Report (Wai 45, 2013) at 73,
38 Lands tase at 665.
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Miori interests must be protected to the extent that is reasonable and
practicable in the international circumstances®® What is reasonable in the
circumstances will inchude the constraints on what can be achieved by a

small countty acting with “likeminded” states in the world arena®

45.  The Crown accepts that the Treaty requites the identification and active

protection of Mioti interests when they ate likely to be affected by

international instruments, including FTAs such as TPP.# But, the nature

MAORI

46.

and di on Mioti interests that the cases and inquities refetred to

@d sed. This is so because:
%@% 46.1 TPP largely confirms cutrent New Zealand domestic economic

settings and regulatory policy and practice. The measutes that
tequire specific implementation form a relatively minor part of
TPP; and

462  TPP occurs in the international sphete and only has effect
domestically upon implementation. Implementation measures ate
subject to normal domestic processes that provide opportunity for
engagement and challenge through normal judicial, democtatic and

political pathways.

39 Wai 262 Report at 681.
40 [Wai 262 Repori at 683.
41 70 262 Report at 681.

2 Wai 262 Report at 681. Sce the statements of the Privy Council in the Broadusting Assels case at 517;
endorsed by the Supreme Court in the Mighty River Poer case at [89].
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47.  Before turning to address the Issues set by the Tiibunal, a realistic
understanding of the scale and nature of the impacts TPP may have on the
interests of Miori is necessary. This matter lies at the heart of the disjunct
between the Crown’s approach and the concerns of claimants. In the
Crown’s view, TPP will not have significantly different impacts on Mot
than previous FTAs given that the obligations remain broadly the same.
The Claimants’ cleatly fear that extensive and broad ranging adverse

impacts will result but these fears (though undoubtedly sincetely held) are
not realistic or well founded. \ ; t «
TPP is not substantively different from previons FI.As 5 ; @
48. The Tribunal has stated that® @
i @ different from

it app & i e EPPA would require a relative
g' i i sreater magnitude than has been the
i

49 @ unal eay that, if this was so, the Crown’s Treaty

impottance of the differences between the texts of the free trade
agreements is not about the numbet of partles involved (as Dr Walker
% suggesis), it is the style of the Trans Pacific Pattnership and who the
parties are.

50.  The Crown does not accept that these assumptions or conclusions atre

accurate. The Crown says that the substantive obligations in TPP are not
substantially different than previous FT'As, and to the extent that they ate
different, appropriate safeguards and risk analysis have been put in place or
undertaken, and that therefore the duty of active protection is not
heightened but remains a propottionate standard relative to the degree of

impact and risk.

51, TPP is latger and differently structured but does not impose substantially
different substantive obligations than those contained in existing New

Zealand FTA, nor does it ‘reach’ into New Zealand’s domestic affaivs in a

# 4#25.19, Memorandum-dizections addressing issues for inquiry, propaosed case studies, Tribunal
commissioned cxpert, disclosure and the inquiry timetable, at [15).
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manner substantially different to obligations contained in existing FTA.#
The technical differences between the TPP and previous FTA ate addressed
in mote detail below at under the subheading “Evolution of the Treaty of
Waitangi exception since 2001 starting at paragraph 115. That analysis
demonstrates that, to the (litnited) extent that TPP has different substantive

provisions, apptopriate safeguards have been developed conjunctively.

52. Ds Walket’s view is that dsk is increased:#

only to the extent that there are more investots b
at the design of the mechanism and the obk
and the associated safeguatds which then

53.‘ Dt Walker notes that the fact that

world US and Japan)

changer” for New )

% 24, and ; E
< : @ Dr Ri%m@ut that additional chapters in TPP covering mattets such

gs% ed Enterprises, Small and Medium Enterptises and Regulatory
% erence do not impose significant additional obligations over those

contained in existing New Zealand FTAs that was to affect the interests.
There ate increased obligations, and protections, in relation to transpatency
and intellectual property, including in respect of traditional knowledge and
plant varieties® Dz Ridings, D Walker and Mr Harvey concur that these
differences do not impose substantial additional obligations. They, having
all been directly involved in the development of New Zealand’s FTAs ovet

the last 15 years, are well placed to make the assessment.

H #A16, Rirst Affidavit of Penclope Jage Ridings at [28].

45 Williams cross-examination of Walker, Unofficial Transcdpt at CLO450,
46 #A36, Thied Affidavit of Walker at [18].

4T #£A36, Third Affidavit of Walker at [21)-{22].

#  H#A16, First Affidavir of Ridings at [28.1]-[28.2].

¥ #A16, Fiest Affidavit of Ridings at [29].
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55.  Claimants have posited that government statements that promote the
Crown’s view of the substantizl benefits of TPP ate inconsistent with
Crown submissions and evidence in this inquiry that TPP is not dissimilar
to New Zealand’s existing FTAs® These statements are not mutually
exclusive, Securing the number of TPP Parties (and their status sizeable
economies and as New Zealand top trading pattness) is seen as being of
significant benefit and an extraordinary achievement in the international

trade and investment field, howevet the substantive obligatioas remain not

dissimilar to those in existing FT'As.

Natrnre and sirength of Maori interests ivpacted by TPP
56.  The MFAT Strategy for Engageme

isenous-rl fo
5 any of these matters to varying degrees, However, what

whether an interest is engaged, but the degree to which the

on Miozi interests. The interests of Maoti are not central to the TPP and as

g@@s& The claimants significantly overstate the potential adverse impacts of TPP

@ such should be distinguished ftom international and domestic instruments

such as:

581  UNDRIP, a non-legally binding declaration which has indigenous
tights and interests at its core and which deals with the breadth. of
indigenous rights and interests in a way that 2 specialised trade

agteement like the TPP cannot.

3 See for cxample #3.3.20, Closing submissions on behalf of Wai 2523 at [24]. The analysis of impact in
these submissions is, with respect, flawed. The evidence relied npon to demonstrate that the scope of
agreement s “fondamentally different” is the Tribunal’s expression of a preliminary, caveated view and
does not constitute evidence (at [25]). The further evidence relied on relates to ISDS without
acknowledgement that T1SDS mechanisms (without the increased protections included in TPP) are
contained in existing New Zealand FTAs (at [26] — [27]).

5U o #A2(), Exhibits to Ficst Affidavit of Harvey, Exhibit I at 95.
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582  Te Ture Whenua Maoti Act 1993, which concerns key elements
which fall within the MAori sphere of authotity, such as how MAori
land is to be owned, used and governed, including what Maoxi

bodies will govern it.52

59.  IPP is primarily, but not exclusively, a trade and investment agreement
between twelve countries. It provides improved market access for goods

and services exports, and improved conditions overseas for investors from

TPP Pazties; as well as the adoption of measures designed ¢ %aCHjtate trade

relationships between the Parties. It also inclhades e
standards. %

60. As Dt Walker has indicat

Departmen

Ea
PEG

@v . surthe% ajority of New Zealand’s international
@ @% impacts on interests of Maoti can be categorised as::5
@@ 621  No or low impact: Most obligations under TPP ate consistent with

our existing legal and policy regime. No changes to cutrent policy
and legislative settings need occur as 2 result of TPP — as such the
TPP has limited impact on those matters. Many matters in this
category do not intersect with Maori interests. This is consistent
with the fact that the claimants have not taised concerns as to
potential prejudice arising from tariff rate reductions, customs

requirements, rules of origin, etc.

52 Waitangi Tribunal He Kura WWhenna Ka Rokobanga: Report on Claims abont the Reform of Te Ture Wheuna Mderi
A 1993 (Wai 2478, 2016) at 236,

3 #A36, Third Affidavit of Walker at [82].
5% #A36, Third Affidavit of Walker at [87].
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62.2 Matters where MZosi have interests but where the TPP does not
directly adversely impact on that interest include the environment
and natural resources (including watet, trade and biodiversity, and
marine captute fisheres) and traditional knowledge; or involve

positive impacts e.g. for Maori businesses and expotters.

62.3 Mote direct impacts on the interests of Maori were identified in

relation to one matter, the International Convention for the

Protection of New Varieties of Plants 1991 (UPO\@

63.

1i1st - %sts and concerns ate both sincere and significant, the
@v §egree% act the TPP outcomes will have on them is significantly less

ants fear. The Crown’s view is that the tequitements concerning
% cession to the International Conventon for the Protection of
% New Vatieties of Plants 1991 (UPOV 91) has the most ditect and

significant impact. Natural resources, tobacco, and pharmaceunticals —

though of importance to the claimants — are not significantly affected.

Intemational Convention for the Protection of New Vaticties of Plants 1991
(UPOV 91)

65.  The Crown has acknowledged that obligations in respect UPOV 91 have
the potential to directly and significantly affect Mior interests. The Crown
has been informed through engagement with among others, the named
claimants and Professor Kelsey, as to Miaord interests in this matter through
policy dialogues over a number of decades and through, for instance, the

Wai 262 proceedings.’s

55 Judge Doogan questions to Watker, Unofficial Transcript at CLO576.
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In line with the Crown’s awateness of Mzoti interests New Zealand
negotiated Annex 18-A which provides the Govetnment with the ability to
adopt any measure that it deems necessary to protect indigenous species in
fulfilment of obligations under the Treaty of Waitangi¢ New Zealand has

three years from the TPP’s entry into force to comply with this obligation.

The Crown accepts that this issue tequires mote intensive consultation and

discussion. An appropriate engagement strategy is being developed.

The Tribunal and claimants have quetied the extent t @e claims
being lodged impacted upon the UPOV Annevﬁv ted. Coufisel
AQIC

for Wai 2522 has gone so far as to assg

3
as a di

CL Wwas

he government was consideting its position in
and the TPP well before this claim was filed.

obligations it would have in UPOV and how it saw UPOV vis-i-vis the
recommendations from Wai 262. So the government formed up its
positon in terms of the substance of those issues.” [...] “The claim
highlighted the issue again but it was not an issue unknown to the
government and the government had been considering its position
throughout the negotiation and how we wete going to addtess that in the
final element.

K& The government was consideting its position in relaion to the

Natural resources

70.

In buef, the Crown considers that, as demonstrated by the case studies,
concerns about how the TPP may impact upon Miori intetests in natural
tesoutces telate primarily to Crown decision making in the domestic sphete
and are not accutately attributable to the TPP. This is demonsttated by the

affidavits of Taipari Munro, Peter Tukitetangi Clarke, Tuzhuroa Tamati

56

ST

Walker, Unofficial Teanscript at CLO468: “where there are new issues arising, such as in the case of UPOV
in relation to TPP, that again we arc aware of the concerns and ook to safeguard those concemns
accordingly and these, these consultations arise ont of a number of different processes, Wai 262 for
example highlighted 4 number of those things such as UPOV and MBIE’s ongoing processes around
intellectual property highlight 2 number of issues as well”

Watker, Unofficial Transcript at CLO470.
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Cairns, and Steven Michener which set out the deponents’ perspectives of

their cuttent expetiences and articulate concerns that pre-exist TPP.58

71.  The Crown’s view is that the concerns being expressed do not arise, and
will not be significantly impacted upon by the TPP. It is not the place of
other countries to intervene in these impottant matters, which are quite
ptopetly within the domestic realm of New Zealand. 'The TPP process
which these claimants fear will result in advetse impacts is the ISDS

mechanism — this is addressed futther below under the su ding “ISDS

does not constitute the degree of risk claimed” at pa§ 6 @

Tobacco

s and

. il
A Government
‘

aphitrol measures. The

72, Tobacco control measutes ate coye

73 eMfo be only 2 minimal risk of a State to State
@ i yght with tespect to tobacco control measures. None of
v : 18§ are claimants in the WTO proceedings against Australia ot
expressed concerns about New Zealand’s tobacco control policies at

@@% New Zealand, have supported Australia’s position.

WTO committee meetings. Some of the TPP Paities, including

74.  The transpatency provisions in TPP tequire nothing substantive beyond
New Zealand’s cutrent policies and practice with respect to consultation on
regulations. The provisions do not empower tobacco companies, or any
other companies. Likewise, the obligations in the regulatory coherence
chapter ate a reflecon of New Zealand’s existing regulatory practices and
do not empowet the tobacco industty as the claimants suggest.® (See also
further submissions in relation to Tobacco at Appendix A: Topics of

patticular interest to claimants.)

38 #A22, Affidavit of Taipasi Munto; #A23, Affidavit of Peter Tukiterangi Clarke; #A24, Affidavit of
Tuahugoa Tamati Caiens; #A25, Affidavit of Steven Michener.

5% #3.1,101(a), Trans-Pacific Pastnership National Interest Analysis at 16.
€ A Sykes/P McDougall-Moore, Closing Submissions on behalf of Wai 2522 (fied 31 March 2016) at [211].
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75.
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Dt Paparangi Reid stated in evidence that she agreed with the conclusion of

the Ministrty of Health paper “Biologics in Trans-Pacific Pattnership
Negotiations (TPP) — Full Analysis” that:st

It is important for NZ not to prematutely lock in, through TPP, an
extended data protection petiod, which may have significant material
effect, when there is still significant doubt as to what the optimal level of
additional protection should be provided for biclogics.

The outcome for New Zealand is that ‘effective market pr o’ will be

712

77.3

%’ soutc wantk
ed an&@ dtfparable outcome’
£t

RINRajelit term extension, patents for new

intellectual property chapter will rarely,

Few, if any, patent term extensions will be granted, due to the
efficiency of New Zealand’s processes. The estimated costs of any
extension for pharmaceuticals is approximately $1 million per year

on average;

New Zealand is not obliged to give data protection for new uses.
New Zealand can instead provide five yeats data protection to new
small molecule (but not necessaily biologic) phatmaceutical
products that contain both a new and a previously approved active

ingredient, which New Zealand already does;

New Zealand can comply with the linkage provisions based on
New Zealand’s curtent law and judicial practice and Medsafe’s

practice of publishing the details of generic applications.

61

&2
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78.  Claims that “the major impact on affordability will be the new generation
biologics medicines ...”6 are thus unfounded. Whilst it is ttue that the
policy flexibility to drop below five years of data protection will be lost
under TPP, New Zealand is already obliged to provide a period of data
protection for “pharmaceutical ... products which utilize new chemical
entities” under Arficle 39.3 of the WTO TRIPS Agreement and atguably
that obligation includes some biologic medicines. New Zealand has
provided a five year period of data protection to all medicines since 1995

under s 23B of the Medicines Act 1981. The loss of flexi

less than five years® data protection is of minimal &

79, The Crowsn’s assessment of the A tco es in ~e1a
pharmaceuticals is that they: e

79.1

@ Glt in increases in costs that fall within the margin of etror; and

evidence of a risk of state to state proceedings being brought.

%@%\ ; ;9.4 arc not able to be challenged by way of ISDS and thete is no

80. Notwithstanding the above, the claimants conclude:

There is significant potential for micro and macro chilling effects to
inhibit the government from taking measures to expedite access to
biologics in the future, from which Mioti would disproportionately
benefit.s
81.  The Crown view is that the TPP will not have any significant impact on the
accessibility or affordability of pharmaceuticals or related health outcomes
for Maoti. (See also further submissions on Biologics at Appendix A:

Topics of particular interest to claimants)

@ A Sykes/P McDougall-Moore, Closing Submissions on behalf of Wai 2522 (filed 31 Macch 2016) at [219].
& A Sykes/P McDougall-Moore, Closing Submissions on behalf of Wat 2522 (filed 31 March 2016) at [229].
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ISSUE 1: EFFICACY OF ARTICLE 29.6 (I'HE TREATY OF WAITANGI
EXCEPTION)

82.  The Crown’s case, that the Treaty of Waitangi exception is indeed the
effective protection the Crown claims says it is, has been strongly made out.
The Crown has taken proper steps to preserve its capacity to honour its

Treaty obligations to Maoui, including its capacity to provide redress.

83.  Whilst conducting a targeted inquity into the Treaty of Waitangi exception
given the context of utgency, doing so has the potential to i

that do not propetly locate the clause within the

protections in the TPP and domesticall
mistepresentation that Mioi ate in pe ving 0%
within the TPP to ensure the %

3 e@ 182 ngi is
out the relevant conte ‘i: s ifoagh h
s Relating tq Ii%

How entering int id by clak ;

“Diagram of Consi

g@ X" failure to accurately assess TPP’s impact on the rights and

%% interests of Maos and therefore not having sufficient or effective
%@ safeguards in place to actively protect the spititual, cultural and
economic interests of Maorl. Particular concetns expressed by

claimants relate to fears that the TPP is substantially different to
existing New Zealand’s FTAs, the legal effect of the Treaty of
Waitangi exception in effectively protecting regulatory autonomy,
petceived risks in ISDS, and the ‘chilling effect’ on Crown policies
and settlements involving Maor, and (to a lesser extent) that the

Treaty of Waitangi exception could be easily circumvented;

842  Adopting obligations under the TPP that could prevent the Crown
from meeting its obligations under the Treaty of Waitangi

including a material diminution of its ability to provide redress a

% #A16, First Affidavit of Ridings at [51]-[123]; #A39, Dingram of Considerations Relating to ISDS Process
(introduced in the hearing and explained by Ridings, Unofficial Transcript at CLO271-280).
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reduction in the Crown’s ability to make law and policy in a

number of policy ateas;

843  Failing to compel the Crown to meet its Treaty obligations
domestically in circumstances where the claimants do not trust the

Crown to meet those obligations;

844  Displacing the tino rangatiratanga guaranteed to Miori under

Auticle 2 of the Treaty. These concerns ate premise,

8441 perceptions that TPP will limit

84.4.2

I

bo
but als .
N 1313;66 and

<§ @; @ egations that the New Zealand goverament does not

have authority to act on behalf of Miori in the

%& international sphete (relying largely on Te Paparabi o Te

Raki Inguiry Stage 1 repord).
85.  Not all of these matters fall within the scope of the curtent inquiry.

86.  The Crown contends that entering into TPP is neutral in its effect on Treaty
claims and its ability to meet its obligations to Méori. This contention is
premised on an accurate assessment of the tisks involved, and on the Treaty
of Waitangi exception, in operation with other measures within TPP,
preserving the domestic policy space to meet its obligations to Mioti.
Furthet, not only have there been no circumstances to date for which the
Treaty of Waitangi exception has been triggered, there have been no Treaty
of Waitangi claims upheld by, the Tribunal or Coutts, that telate to adverse
impacts from existing trade agreements. That is, such agrecments have not

caused Treaty breaches in the past.

6 IWPqi 262 Report at 706-707.
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87.  Crown-Mioti relations in the domestic sphete undetlie the cdaims.
Concerns arising from this relationship are wrongly attributed to the TPP.
These concerns centte on whether the Crown will make Treaty-compliant
decisions whete intetnational interests are also involved, and, where Miox
consider the Crown has failed to do so, whether the mechanisms available
to Maod in the domestic atena will be sufficient to protect their intetests.

Whilst these ate legitimate questions, they are questions for another day ot

Purpose of clanse @ «

88, Understandings of the extent of Ttreaty of W. ta@% pfotecti a@
obligations are still being developed e ajtangi ’bu%
w %measures) preserves

onstifutional relationship and

othet proceedings as they are not caused by the TPP.

Govetnment.
89.  The Treaty of Waita

domestic poliey sp

alsed on the c@

HI 20 l ;

impott of the Treaty of Waitangi and, as

90.  The Treaty of Waitangi clause provides a defence for New Zealand in
respect of certain claims that might be made against it under TPP and it
excludes the interpretation of the Treaty of Waitangi from dispute

settlement under TPP.

91.  The TPP is an instrument of international trade agreed between sovereign
states to, amongst other things, facilitate and regulate intesnational trade and
Investment. The tights created by the agreement ate executed within
parameters agreed between the Parties for example through ISDS. It is
wiongheaded to confuse this instrument with international human rights
measutes ot with measuzes that may be apptoptiate between states and theit

citizens.
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92.  The specific obligations agteed to in TPP have been designed so as not to
impait the ability of TPP Parties, including New Zealand, to make legitimate
public policy and to take measutes to itnplement that policy. In addition to
Article 29.6, the Exceptions and General Provisions Chapter sets out a
number of genetal exceptions that desctibe areas whete the Parties maintain
the ability to adopt ot retain policies and to regulate tegardless of the
obligations contained in TPP. These exceptions cover a broad range of
areas including: health, environment, non-renewable resources, and national

treasures of artistic, histotic or archaeological value.

93.  We now turn to more detailed assessment of £ :

<i excl P @
ekt witb@ eaty of Waitangi

exception\sits s 001;
93. : areas o sk (ISDS, ability to provide tedsess,
T eftification, chilling effect).

93.2 The evolutio

!;ffecto LeaatR o
1 broad degres tyf it as anongst excperts — minimal restdnal ambiguity or risk — classe
arhisPRINIsepigble level of active protection
@ Phete is now is broad consensus amongst all three technical experts as to

most aspects of the clause’s effect. Dr Ridings and Associate Professor
Kawharu latgely agree on further aspects on which Professor Kelsey takes a

different view. On the remaining aspects:

94.1 Associate Professor Kawharu acknowledged that Dr Ridings’ view
of the first paragraph, that “more favourable treatment” is
ptimarily self-judging with a good faith limitation, is reasonable;

and

942  All three experts agreed, and continue to agree that mote
favourable treatment can be viewed on a continuum and agree as
to the effect of both ends of that continuum. They also agree that
there is no bright line as to whete a measure no longer qualifies

and that this assessment would be undertaken on a case-by-case
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96.

@
%
@%@%

97.

98.
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basis. They differ as to where an ISDS tribunal is most likely to
draw this line. This is addressed further below.

943  Both Associate Professor Kawharu and Dt Riding assess any risks
arising from ambiguity in the second pasagraph to be low and do

not wartant pre-ratification action.

The cote question before the Tribunal concerns the efficacy of the Treaty

of Waitangi exception. The Treaty jurisprudential test as t

that must be met is not one of absolute petfection

The un

and practicality in the circumstances.s
whether the protection accorded by
associated measures) is proportioa

on Maoxi interests.

level of nisk is reasonable in the context within which the clause

' gs\but significantly mote positive than that of Professor Kelsey)

\; exists and will not result in prejudice to Maoti of a natute that would

constitute a Treaty breach.

While the Treaty of Waitangi exception is the ptincipal explicit means by
which the Treaty of Waitangi is recogpised in TPP, it is not the sole

mechanism to protect the Crown’s ability to meet its obligations to Maoti.
The Treaty exception applies when:

98.1 New Zealand (effectively the Crown) deems it necessary to take
some action in relation to Maoui. This occuss within the domestic

sphere;

98.2 The rationale for such action is the Crown’s view that eithet:

67

Broadeasting Assets case (PCY at [519]; Mighty River Power case (SC) at [88]-[89].
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98.2.1 Maor have rights, and the Crown has obligations, undex

the Treaty of Waitangi; or

9822 Given the phrase “Uwcluding the Treaty of Waitangi”
[emphasis added], the Crown is motivated by another

rationale;

98.3 The Crown’s acton involves some “more favourable” treatment of

Maiori;
98.4 The Crown’s action is atguably othegwi @ wld@ E >
obligations under TPP; @ K%
@1 provisi propriate
ligau@

i X%ﬂdemﬁons Relating to ISDS
) would need to be invoked in the

98.5 The Crown considet
to defend the

definition of “investor of a patty” and of “investment”, not be

@ subject to the denial of benefits measures (e.g. Tobacco Control

Measures, or be §urisdiction shopping’) or other exclusions (e.g.

the Overseas Investment Act decisions are not subject to ISDS),

and not be manifestly without legal merit;

99.2 {(In the case of claims based on breach of National Ttreatment,
Most Favoured Nation (MFN), petformance requirements ot
senior managers and board of ditectors provisions) not be the
subject of an NCM ot teservation (including approval for
investment activities under Overseas Investment Act, Fisheries
Act, various public setvices, water (other than wholesale or: tetail

trade and disttibution of bottled water), foreshore and seabed,

@ #A18, Second Affidavit of Ridings at [26]-[27]; and #A39, Disgram of Considerations Relating to ISDS
Process (introduced in the hearing and explained by Ridings, Unofficial Transcript at CLO271-280).
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fisheries and maritime matters and cultural hetitage and presetving

sacred sites).

99.3  Breach one of the key obligations (National Treatment, Minimum
Standard of Treatment (MST), expropriation (not including non-
discriminatory regulatory actions by a Party that are designed and
applied to protect legitimate public welfate objectives, such as 4
public health, safety and the envitonment, other than in tare

circumstances),

99.4  Not be covered by any other general e erates ia i )Y
afysafeguag measuges, t
. 1l Sexyi e@@ :

100.  The legal interpretive igsyfes2siesde % cal import only

once a claim has pa 32 -. : Xilkers. As discussed above,

H : al and policy measures and legal matters
@ collectively tansiitute an exponential reduction of rsk.

&x are agreed:

@Mm‘m onNpRich ¢
@ % (ovide a balanced analysis of the legal issues and potential risks related

A

to the Treaty of Waitangi exception, it is necessaty to outline the areas on
which all three experts appeat to agree befote turning to the few tesidual
mattets of dispute. As above, the fact that the expetts largely agree that the
proper effect and interpretation of the clause is ditectly relevant to the
degree of risk the clause represents to Mioti intetests and, therefore, the
quality of protection the clause offers. Other than where indicated, the

following matters are all agreed as between the expetts.

1 The Treaty of Waitangi exception is unique. It is the only
country-specific general exception (ie. it applies to the entite
Agreement). It is the only general exception that prioritises the
rights and interests of indigenous populations.

9 The clause is designed for the Crown to be able to continue to
meet its obligations to Mioti on an ongoing basis without
international agreements interfeting with that domestic process.
Thete is some dispute amongst expetts as to whethet it is entitely
effective in achieving this putpose.
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The Vienna Convention on the Law of Treaties provides the rules
for the proper interpretation of the Treaty of Waitangi clause.

More favourable treatment may be of 2 commercial ot pon-
commetcial nature, ot 2 mixture of both.

Intetpreting the Treaty of Waitangi is outside the jurisdiction of
any ISDS tribunal

The Treaty of Waitangi clause is an exception to the whole of the
TPP (“nothing in this agteement”).

It is consistent with the natute of the state as a sigl<entity under

international law that New Zealand inxgkes ¢ aty f&
Waitangi exception. % ()

The Treaty of Waitangi exceptio
“It deems necessary” is simj

WTO secutity exceptiopA
under the Treaty of ‘@t
Zealand to 0

demonstiaie
o\

treatment.

>
Rieword “Macs” is gotdefidedfin
<? izpn el or I
% Zealand e practice and give it a broad meaning. (i.e.
nco o S

Theekn Y mote favourable” is 2 compatative expression, so the
i&"" meaning of “mote favoutable treatment” is that it

idvolves Maori being advantaged by a measure in some way as
compared to someone else. The experts agree that the investor
must suffer a comparative disadvantage. The temaining atea of
dispute in this regard is addressed below undet “More Favourable
Treatment”

11

The term “more favoutrable treatment” is retiniscent of the terms
used in National Treatment and Most-Favoured-Nation
provisions, non-disctimination provisions (counter-point ot
reverse).

"

12

The term used in classic non-discrimination provisions is “no less
favourable treatment.”

13

Thete is no explicit “likeness” test for more favourable treatment
in the Treaty of Waitangi exception.

16

Although the exception is labelled “Treaty of Waitangi” it
potentally applies to any measute giving more favourable
treatment to Maori, whether tequired to under the Tteaty ot not.
(“Including in fulfilment of its obligations under the Treaty of
Waitangi™)

17

If not required in fulfilment of Crown obligations under the
Treaty of Waitangi, there must be some legitimate policy rationale
for a discriminatory measure.
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18 Under the chapeau the Treaty of Waitangi exception,
discrimination must be against petsons of other Parties. It is
Likely in any such analysis that a tribunal will take into account the
treatment accorded to persons of the other Parties as well as
Miori and non-Mios although Associate Professor Kawhatu has
some reservations which are addtessed futther below.

The fundamental point of the chapean is to ensure that the
measure at issue gives effect to a legitimate policy. It serves as a
mechanism to ensure that an otherwise self-judging exception is
not misused, contrary to the international law obligation against
abuse of rights.

20 | The burden on New Zealand to meet the 1equu@of the

19

chapeau in relation to legitimate policies adopt faith
would not be ovetly onerous o difficult. A
Dr Ridings and Associate Professor Ka

the concept of discrimination lx
WTO and investor-state case

{ in the context of the
a way that is similag %o
WTO chapeaw\ \
Residnal areas ty’ dispy m
T e Lemd 2 Yfdispute. It should be noted by the
% at th, ’7 issues cannot be significant in terms of the
e everrthe overall scope and positive aspects of the Treaty

tion. They are residual and one should take care not to

21

eted in
under the

atg, the inevitable differences in expert opinion (like with almost any
% ested provision) as translating to a real and present impaitment. These

residual areas can be desceibed as:

{ % \% 1021  How ‘treatment mote favoutrable’ applies to measures of general

application where meeting the Crown’s obligations to Miot is a

policy rationale (but not the dominant or primary rationale);

102.2  Whether the second paragraph is ambiguous and if so, what risks

atise;

1023  Whether the clause has remained fit for purpose in the context of

FTA evolution since its first introduction;

1024 Application of the chapeau to investment disputes.
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More favonrable treatvient’ — measures of general application not excluded; nncertainty does not
raise an wnacceptable level of visk; broad approach to self-judging nainre of phrase

103.

@% the claim is not based on disctimination, a dispute settlement

All three experts agtee that ‘more favourable treatment’ will apply to
measutes that exclusively benefit Maori and that it will not apply to
measures whete the benefit to Méori is periphera] or incidental to other
mote generalised benefit. Associate Professor Kawhatu and Dr Ridings

agree that measures of general application where a primary or significant

policy rationale for the measure is to enable the Crown to meet its

tribunal or panel is likely to see more favourable treatment where Méori

have received benefits while the investor or TPP Pasty has suffered a loss.

Selffudging generally and in respect to more favourable treatment

106.

107.

The inclusion of the wotds “it deems necessary” means that it is for
New Zealand to determine the measutres which it deems or considers
11écessary to accord mote favourable treatment to Maor. This is a
subjective standard accotding to what New Zealand decms necessary. It is
not for a tribunal to determine whether such measures are “necessary”

according to some objective standard.

The use of the words “it deems necessary” should prove an effective batrier
to a tribunal making its own determination of whether the measures at issue

are necessary, when Article 29.6 is invoked.
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108.  The fact that it is New Zealand that decides whether measures are necessary
to accord more favourable treatment to Miox is consistent with the notion
that, at international law, New Zealand is the party to any dispute settlement
proceedings. However, there are domestic and intetnatonal mechanisms
(outside of TPP) which are intended to ensure that Mdoti are engaged in

decisions on what is required for the Crown to meets its obligations under

the Treaty of Waitangi, including the domestic Waitangi Tribunal process.

109.

this matter, Associate

position is treasonable (when

The second paragraph is not ambiguous, ot in the altetnative, the extent to

which it may be is of no dettimental effect.

Article 29.6.2 provides that the interpretation of the Treaty of Waitangi,
including as to the nature of the rights and obligations arising under it, shall
not be subject to the dispute settlement provisions of TPP. TPP dispute
settlement panels and ISDS tribunals may interpret the Treaty of Waitangi
exception provision, but not the Treaty of Waitangi itself. The Crown says
this would also prectude a ttibunal or panel referting to the domestic law of
New Zealand to establish the meaning of the Tteaty, for that would be to

engage in the interpretation of the Treaty.

112.  Dr Ridings and Associate Professor Kawhatu agree that even if thete is
ambiguity it is not sufficiently important to wartant pre-ratification action.
That, with respect, should be sufficient to assuage concern. Added to that

is the clarity of the intention expressed in the fitst sentence of the second
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paragraph. It is not tenable to suggest that the futther sentences could in

effect rewrite that clear text and purpose.

Applization of the chapean to investment disputes

113, There are broad areas of agreement as between all experts in relation to the

chapeau:

113.1

1132

The general language of the proviso in the chapeau is similar to

and was likely lifted from the introductory paragra the general

not misused

2 S i 4 ;'
abuse of tights g
@/ c@' rs to measutes that constitute

ation, whereas the proviso in the Treaty

1 reférs to “unjustified” discrimination. Thete is not a
cal of difference, an unjustifiable measure cannot be
fustified, while an unjustified measure is one that has not been oz is

not justified.

The WTO chapeau refers to measures not being “applied” as a
means of discrimination. The Treaty exception states that

measures must not be “used” as a “means” of discritnination.

114.  The Crown’s view of the remaining matters (to which Associate Professor

also professed general agreement) is:

114.1

3439225 5.D0C

Where a measure adopted to provide mote favourable treatment to
Miori within the meaning of the substantive patt of Article 29.6
provides less favourable treatment to foreign investors and does
nothing further then there would be no basis for a finding that
there had been arbitrary or unjustified discrimination or a disguised

testriction on international investment.

P
LW




114.2

114.3

42

Whete a measute adopted to ptovide more favourable treatment to
Méori within the meaning of the substantive paxrt of Artcle 29.6
has been applied in a way that disctiminates between different
foreign investots, such a measute may be found to constitute
arbitrary or unjustified disctimination or a disguised restriction on
international investment. However, the mere fact that a measure
discriminates does not mean that the discrimination is atbitrary,

unjustified, or a disguised restriction on internatiopal trade ot

In the unlikely event that su D

reality, where a meg -

treatment to v‘.“\. tHe meant
et 1 vides mo

oiftMaocri New Zealanders are limited and the degree of

iscrimination between them and foreign investors is marginal,

\i on of Treaty of Waitangi exception since 2001 — the clause remains fit
t purpose within the context of the Agreement

A proper understanding of the evolution of the contexct within which the Treaty of Waitangi
exceeption sis is required to assess whether it remains fit for purpose

115.  The Crown acknowledges that international trade law and agreements have

evolved in the 15 years since the Treaty exception was fitst included in a2

New Zealand Trade agreement. The Crown says that the associated

evolution of various contextual provisions throughout those 15 years

ensures the Treaty of Waitangi exception remains an effective protection. It

is also acknowledged that Treaty of Waitangi jutisprudence has also, and

will continne to, evolve. As discussed above, the purpose of the Treaty of

Waitangi exception is to presetve space for this evolution to occur without

being adversely impacted upon by international trade agreements. The TPP

does not need to contain provisions relating to the evolution of Treaty

jurisprudence because it is effective in carving out this space.
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116. The Crown says that the obligations within the TPP remain the same in
essence as those in existing trade agreements notwithstanding that they ate
structured differently - the regulatory protections have been incorporated
into the investment chaptet‘ and the Treaty exception continues to allow
for dynamic protection to be afforded to Maori. The claimants make much
of the proposition that the clause has not been updated or but are unable to
point to realistic practical scenatrios that are unable to be accommodated

within either the regulatory protections or the Treaty exception.

117.  Associate Professor Kawhatu noted a number of posiive roﬁ@

for in the TPP including:

117.1  Preamble language enconraging® ig c' beﬁvie@ril and

1 Treatment through a

public interests;

1172 Novel hﬂ@ :
and Drafte
@ns : v measures with legitimate policy

% Objecti @b assessed including ‘like circumstances’, that

% ceatment may be justified for legitimate policy goals, that

%K& and that the purpose of the National Treatment obligation is to

ifffant investor must be in competition with domestic investor

prevent deliberate protectionist discrimination based on

117.3  Noting that although Professor Kelsey is sceptical as to the value
of the footnote and Drafter’s note, in Associate Professot
Kawharu’s own view they go a long way towards ensuring the
policy objectives would be a central factor in the assessment of

‘like circumstances’.®

117.4 A measure adopted to protect legitimate Maozi interests under the

Treaty of Waitangi may not be inconsistent with the National

6 #A3S5, Brief of Evidence of Kawharu at [169}.
70 #A35, Bricf of Evidence of Kawhar at {170].
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Tteatment obligation, even if it results in relatively less favourable

treatment of 2 TPP investor when compated to 2 Mot investor.™
117.5  TPP drafter’s efforts to safeguatd regulatory autonomy.™

117.6  Interpretive Annex to confirm shared understandings as to what

constitutes an exproptiation, including regulatory expropriation.™

118.  Associate Professor Kawhara prepated a table comparing the investment

Although providing a useful guide, as Associ

acknowledged, compatison between the

119.  Dr Walker described h
including the cha

ve approaches to policy
safeguard A er of safeguards around ISDS

effective for the entire subject matter — the protection evolves as the subject

mattet expands.”

120.  For the assistance of the Tribunal, the Crown notes several examples to
provide detail relevant to Associate Professor Kawhan’s table and relevant

to how the structural approach outlined by Dr Walker works in practice.

71 #A35, Bricf of Evidence of Kawharu at [172].
72 #A35, Brief of Evidence of Kawharu at 183.4), referring to TPP, Preamble.
3 3#A35, Brief of Evidence of Kawhaen at [191].

M #A35(), Kawharn, Table: New Zealand Trade and Investment Treatics since 2001: Investment
Commitments by New Zealand.

% Sykes cross-examination of Walker, Unofficill Transcept at CLO562-563. Dr Walker notes that
governments have continued o evolve the safeguards and stated that in many areas that are of interest to
Miori the terms were negotiated with that intecest in mind. This is a structural and contextual approach to
evolution that enables the Treaty of Waitangi exception to remain intact and stable rather than being
rencgotiated with each ageeement.

% \Walker, Unofficial Transcript ar CLO563-564.
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In this table, Associate Professot Kawharu notes that the “general
exceptions” in the GATT (Article XX) and GATS (Article XIV)
agteements do not apply to TPP’s Investment Chapter. This is
correct. However, the applicability of those general exceptions is
more complex than a simple yes/no answer. For example, in
New Zealand’s FTA with the Republic of Korea, the general
exceptions in Asticle XIV of GATS apply to the that agreement’s

investment chapter (Article 20.1.1). However, the genetal

FTA with the Republic of Ko 5%
respect of AANZFTA — I

N
@me %nd Most

The table

Favoure % ys1a FTA and the National

nt \WKIZFTA ate subject to further
wgndent. ents, the parties have agreed to these

obli

HGR jever, those obligatons will not apply until the
%hedules of NCMs (for Malaysia) or reservations (for

ave entered into force. These schedules have not yet been agreed
because negotiations to put in place a framework of commitments
on investment applicable between New Zealand and Malaysia have
taken place in the context of TPP and for New Zealand and
ASEAN will take place within the context of RCEP.

121.  These examples ate not compiehensive but they do demonstrate that

greater nuance is tequited to accurately assess the evolution of trade practice

and the effect of the Treaty of Waitangi exception in the context of the

whole TPP. The Crown refutes Associate Professor Kawhatu’s contention

that the Crown’s position on this point is not credible” and states that the

evidence, including Dr Walker’s explanation and undesstanding of the

evolutionary changes (with which he has been involved cither as negotiatot

(eg China, TPP) ot as Deputy Secretary and other trade related roles within

the Ministty) and the technical material provided by way of example above,

7 Kawharu, Unofficial Transcript at CLO604.
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demonstrate that there is a robust and credible basis for the Crown’s

position.™

Other mattets relevant to assessing risk and therefore degtee of ptotection
provided by Treaty of Waitangi exception

ISDS does not constitute the degree of visk claimed
122.  In addition to the various filtets set out above acting to reduce risk with

ISDS, the following points ate also relevant.

123, An ISDS tribunal may make an awatd of monetaty datpa§

punitive damages.®

124, Whilst the investor is limited

rights to take domestic |

) S
v
ternational agreement — a treaty — and hence its

o

fetation of treaties. The source of those tules is Articles 31 to 33 of

v %ﬁgﬂt is govemned by rules of international law relating to the

number of states ate not party to the Vienna Convention, the ptovisions on

%@%\; the Vienna Convention on the Law of Treatles (VCLT)." Although a

treaty intetpretation in Asticles 31 to 33 are generally accepted as

representing customaty international law and binding on all states as such.

126,  The basic rule of treaty interpretation set out in patagtaph 1 of VCLT
Article 31 is:

A treaty shall be intetpreted in good faith in accordance with the
ordinaty meaning to be given to the terms of the treaty in theit context
and in the light of jts object and putpose.

78 Sykes cross-examination of Walker, Unofficial Transcript at CLO563-564.

»  Trans-Pacific Partnership Agreement (signed 4 February 2016) {TPP, act 9.29.1.

®  TPP,art 9.29.6.

8 115 United Nations Treaty Series 331 (signed 23 May 1969, entered into force 27 January 1980},
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127. In the application of the principles of treaty interpretation, ISDS tribunals
also take account of the way in which other international courts and
tribunals apply these ptinciples. There is no doctrine of precedent in
international law nonetheless, as a matter of practice ISDS tribunals tend to
look at what other courts and tribunals have said. Thete is, however, an
important qualification in the case of investment disputes. Such disputes
generally involve the interpretation of a particular investment treaty whose

terms may differ from the terms in other treaties. Thus, caution has to be

128.

be consi a
@%&)osc ty.

1‘ pm&] i 47 of her Affidavit of 19 January 2016, after referring to how
e chapean to GATT Axrticle XX has been interpreted, Professor Kelsey

states in respect of the Treaty of Waitangi clause, “it is quite unpredictable
how a state-to-state trdbunal might intetpret the untested provision outside

the WTO.” The Crown does not consider this to be the case. A number of

points can be made.

129.1  Fisst, state-to-state dispute settlement panels are so uncommon in
the area of investment that the interpretation of any provision of
an investment in this area by a state-to-state tribunal will be largely
one of first impression. But this is no different from any other
provision of the TPP and has no greater significance in the context

of the Treaty of Waitangi clause than it has elsewhere in the TPP.

129.2  Second, where mattess are ones of first impression and there are

no previous interpretations of the provisions in question through
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case law, courts and tribunals reason by analogy, looking to see

how related provisions have been interptreted.

129.3  Third, ISDS tribunals have shown a willingness to look to WTO
intetpretations of provisions that ae the same or similar to
provisions found in the WTO agreements. Moreover, since the
TIP is a trade and investment agtcement, recoutse to sitnilat

provisions of the WTO agreements will be even more apposite.

1294  Fourth, on the basis of the few instance

dispute settlement trbunals have
composition of those bodies
teibunals. Thus, there 4 @l
different apptoa. @aﬁcm itk
isa stateq@ efthan an

‘ofessor Kelsey makes the further statement that “differences can be

expected between state-state and ISDS tribunals, making interpretation
unpredictable”? It is not clear, therefote, what basis there is for the
proposition that differences between state-to-state and ISDS tribunals will

make interpretation unpredictable.

There is academic debate about whether WTO provisions are contextually
different from some ISDS provisions and thus might justify altetnate
approaches, but it is not yet possible to dtaw any conclusion on the basis of
the practice of tribunals. Associate Professor I awhatu takes a mote

balanced approach that recognises that ISDS (as with any judicial body) is

82

#A15, Sixth Affidavit of Professor Elizabeth Jaae Kclsey at [55].
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evolving and that many, though not all, of the concerns expressed about its

opetrations have been addressed in the TPP.®

Claines alleging breach of MST

132.  There are three mattets of importance to these claitas in relation to MST.

132.1  In assessing whether the Treaty of Waitangi exception is fit for
purpose the Tribunal should not consider that part of its fitness

includes the ability to flout customary internatiopaplaw or well

go. It is necessary because sometimes some States pass laws or operate

@%%@ ot ‘base line’, a level of treatment below which a responsible state will not

@ their courts or decision making bodies in ways that offend against the

standard required by customary international law.
134.  But there are litnitations:

134.1  An investor tust take a foreign counttry’s domestic law as he or

she finds it,

#  Kawham, Unofficial Transcript at CLO678: “I guess I’m teying to think of what are the many criticisms
mostly commonly levelled against these provisions? They would be lack of transpacency, I think
transparency is dealt with; inability for interested groups to participate, I think that is dealt with; inability to
appeal, that is not dealt with.”” and further “The independence issue, so that relates to the independence of
arbitral members, it is only partially dealt with, [...] I think a number of concerns have been dealt with,
some of them have become standard practice now. Other concerns haven’t been dealt with and I gucess
you'd say this to a reform agenda.”
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1342  The legitimate scope for regulatory flexibility remains. No
investor may reasonably expect that the citcumstances prevailing at
the time the investment is made remain totally unchanged. In
order to determine whether frustration of the foreign investor’s
expectations was justified and reasonable, the host State’s
legitimate right subsequently to tegulate domestic matters in the

public interest must be taken into consideration as well.

1343  Determining a breach of MST tmust be made in @t of the

high imeasure of deference that internatig % y exte

to the right of domestic authositie gﬁ% hedtters wi @

botders. @?& @L@
So if the critetia for the, . f a na %‘r a licence has
Maon interests buikiNn apd\thodecriteria & d ith a result that Maord
(or even oz i } ourable treatinent than an
ovets each of MST — provided that the
v padking s\propetly followed. This is an impottant point

epfocess is transparent, reasonable and conducted in

accotd% ue process. In addition, if the decision making process is

pidnals then there is no breach of National Tteatment ot MFN provisions

either.

A country like New Zealand is highly unlikely to act in a way that would fall
foul of the MST required by customaty intetnational law. Claims have not
been laid against New Zealand in this regard to date (either under existing
FTAs or under customaty international law. Claimants have pointed to
claitns against Canada which is seen as exetcising similar procedural and
good governance practices as New Zealand and project that New Zealand
could find itself equally vulnetable, The Crown notes that the Canadian
cases referted to have occurred under the vety diffetent provisions of the
NAFTA agreement; that Canada’s tegional, state and federal arrangements
are substantially more complex than those of New Zealand; and that
Canada (with the support of US) is challenging what it views as a manifest
abuse of power by a tribunal constituted undet NAFTA (Bélon).
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In the unlikely event that New Zealand did fail the test of MST in the TPP,
an investor would have strong (but not water tight) grounds for arguing that
New Zealand would also fail the test in the chapeau of Article 29.6.1 that
the measute not be atbitrary ot unjustified discrimination. In assessing that
the Treaty of Waitangi exception is fit for purpose, as noted above, the
Tribunal must not consider that patt of its fitness should include the ability
to flout customary international law oz well established legal thresholds in
international trade law. The Ctown is confident that any meagure it might
take to accord more favourable treatment to Maori
obligations to Maori) would not breach the ve

set out in the Waste Managenent case:®

legd Qutsont g
obliged :

ts i accordance with applicable customarty
LIICip

t 9.6 of the TPP, to accord to covered

ernationa P les, including fair, including fair and equitable
treatl% protection and secutity”. Atticle 9.6(2)), however, makes
clear that the concept of “fait and equitable treatment™ does not tequire

gatment in addition to ot beyond that which is required by the customary
intetnatiopal law minimum standard of treatment and does not create
additional substantive tights (in conttast to the original NAFTA text, and
othet eatly agreements, which do not draw the link to customarty

international law).

The obligation to ptovide “fait and equitable ireatment” includes the
obligation not to deny justice in ctiminal, civil, or administrative
adjudicatory proceedings in accordance with the general principle of law of

due ptocess embodied in the principal legal systems of the wotld;

84

#A16(a), Exhibit AA, Waste Managensent, Ine v 'The United Mexican States (Award), Emphasis added.
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140. Moreover, under the TPP:

140.1 A determination that there has been a breach of another provision

of the TPP, or of a sepatate international agreement, does not
establish that there has been a breach of MST.

1402 The mere fact that a patty takes oz fails to take an action that may
be inconsistent with an investor’s expectations does not constitute

a breach, even if there has been a loss or dama

NAFTA does not have this imitation on legiti

140.3

3.2 N oR ;
K%@ 5;%&1 by a tdbunal. Paragraph 2 notes that an

vestor can only recover loss or damage that it has

incutred in its capacity as an investor. And paragraph 4

its investment was a result of the government in question

@\% @& also requires an investor to prove the damage incurred to

breaching its TPP investment obligations.

Threat of litigation one risk factor amongst many of relevance to a decision maker and will not reswlt
i an inappropriate chilling on the Government's willingness to provide effective rights recognition
and redress

141. Al expetts agree that a ‘chilling effect’ exists however their views diverge
significantly as to its nature and effect and on how it should be
characterised.® Dr Ridings recognises the effect being described as the
‘chilling effect’ but considers that it is mote accurately charactetised as a risk

assessment process.® The claims relating to this effect ate overly simplistic

Associate Professor Kawharu queried the weight that can be accorded to some sources relicd on by
Professor Kelsey (particularly that of Kyla Tienbaara and Gus van Hacten) and refersed the Tribuoal to a
separate source that she considers more useful (Kawharo, Unofficial Transcript at CLOG696). She also
noted that concerns expressed by the UN Special Rapporteur cannot be selied upon as they inaccurately
assess the operations of international trade Jaw (Kawharu, Unofficial Transcript at CLO625).

8  Compare with #3.3.20, Closing submissions on behalf of Wai 2523 which wrongly state that “Dr Ridings
can’t see the Taniwha and denies that a chilling effect exists.”
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as to causality and are made at a level of abstraction that fails to assist the

Tribunal as to the likelihood of its effect.

142, Professor Kelsey’s thesis is that the Crown would be deterred from
adopting Treaty compliant measutes in the future, where such measures
may adversely affect the interests of overseas mvestors by claims being

made under ISDS whether those claims are well-founded or simply tactical.

143.  In the first place, it needs to be emphasised that Professor Kelsey’s thesis is

based in its entirety upon each of a series of assum
necessitated measures that cansed an investor I

cdols: od
naccorded

be compensable by the Crown or by o

argued to engage the quite specificp

under the TPP; that the C% @

e _Dteaty

power to regulate for legitimate public putposes ot to

@v@ ﬁ 1de§§§' Wi from providing approptiate redress for claimants. This is

' seddon three things:
% 144.1  The range of thresholds set out in the TPP means that there is a

high bat which has to be reached for a successful claim by an

investor.

144.2  The range of safeguards included in the TPP in oxder to prevent
an expansive interpretation of the obligations (including reference
to customaty intetnational law (which provides a testraint on

minimum standards of treatment rules) in the MST obligation; and

144.3  The general and specific exceptions which enable the government
to tegulate for legitimate public pelicy reasons and in accordance

with the subject-specific outcomes negotiated by New Zealand.

8 $A16, First Affidavit of Ridiags at [51] — [109).
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145.  Futthet, as noted above, remedies for a breach of TPP’s investment
obligations under ISDS ate limited to fiscal awards, in contrast to the
substantive and procedural remedies available through domestic judicial
ptocesses including injunction or quashing measutes. ¥ Thus any such
‘chill’ must be premised primatily on the potential fiscal consequences of
liigation including cost of proceedings and potential awards for
compensation or damages. ISDS awards are limited to the payment of

monetaty damages for losses suffered or the testitution of property where

patticip @
iex xmpfayed?

utcomes

possible.®

145.1

-house counsel.

e has not quantified the scale of the risks

he fact that litigation threats might be made, and that

@& in undesstanding how probable or sevete the consequences of

such a possibility may be. Whilst a number of international

%%%@ proceedings ate referred to, and the difficulties of demonstrating

Q the ‘chilling effect’ have been noted, there has been no assessment
of the quantity and scale of governmental actions that have

proceeded without any such consequences eventuating. The

88 #A16, First Affidavit of Ridings at [111].
B #A16, Fist Affidavit of Ridings ot [111].
% Unofficial Transeript at CLO289-290:

Penclope Ridings: Well luclily respondent states, depending on how they do it, can keep it in-house
and litipate relatively cheaper, more cheaply, then an investor.

Peter Andrews Well the Australian government reported it spent $50M on the Philip Moxris
Litigation, that’s hardly cheap is it?

Penclope Ridings: Yes, but the Australians have got 2 different approach to litigation. 1 wonld just
give two examples, first the Apotex case which was litigated against the US, the total casts for that
which included their time was $500 million and that was a long running case, investor state dispute —
similar case. In the case of whaling, and I think this is public, in the case of the whaling case,
Austealia spent $20m. New Zealand intecvened in that case and T think again this is public, ous
expenditures were $200,000.
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Tribunal should exercise caution in premising any findings on

unsubstantiated o unquantified risks.

145.3 The citcumstances of cases in which awards have been tnade ate
extreme and are well removed from the kinds of situations put

forwatrd through case studies ot in discussions during the heating,.

1454  Costs run both ways. There would need to be a significant effect

on investors’ intetests for a claim to be contemp . It would

have to mean that the investors’ steps to

adve::si

c

would have failed. There is sign i?nc&-t@@%r

146.  The consequences of § rfienti - ;e been desctibed as
a further impact of\the fghilli gef

l2fly so in relation to health

@ the televant considerations have been weighed and balanced, the decision

maker has determined the best course of action is not to proceed — it is
ovetly sitaplistic to allege that such a decision would be premised on one

factor only (ie. the threat of litigation).

147.  Dr Ridings view is that the ‘chilling effect’ is simply the prudent caution any
decision maker exercises when balancing the threat of litigation against the
multiple othet factots that will be relevant to that decision. Relevant factors
may include the likelihood or otherwise of success in litigation, the policy
objectives, assessments of titme ctitical impacts resultant from delay,
tesoutce availability, reputational risk etc. The threat of litigation on its own

will tately be a determinative factor.

148.  To suggest, for example, that the Phillip Mottis ISDS proceedings against
Australia was the sole factor that contributed to the New Zealand

government’s positon on plain packaging as a tobacco conttol measute
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would be ovedy simplistic and ignores the tisk of a2 WIO dispute
proceeding? A mote realistic assessment may consider first 2 number of
televant considerations {e.g. the robustness of the relevant legal positions,
alternative policy options available, efficiency of resource use, the impact of
potential delay relative to other tobacco control policies or measutes also
under development, and the ovetall policy objective etc); and secondly the
pros and cons of the vatious options available to the decision imaker; and

thirdly, whether the decision made was reasonable in all the cifcumstances.

. jderatio «

xcorde s@
will beNinw }

@@wong to

This is not to deny that the ISDS proceedings were a zs

and, in those particular circutnstances, may

litigation [by an international investor under TPP]
eat of domestic litigation just as much as it might do with
1sDs.

mains) extensive. As claimants to this inquity atre aware, the threat of
% litigation may ot may not be successful in delaying ot changing proposed

Ctrown action — it will depend on the factots televant in each situation.

150. The Government faces sk in every regulatory step it tekes in every
direction. The operation of investment protections form part of the
ordinaty business of government. While future Crown actions may engage
particular commitments under the TPP, that simply does not have the

chilling ox paralysing effect desctibed by Dr Kelsey.

The chilling effect’ in Bileon
151, Professor Kelsey invokes the reference in Professor McRae’s Bilon dissent
to the chilling effect of the majority opinion, but she treats it with a broad

brush and does not look closely at what was being said there. Bikon has

%t See for cxample #3.3.20, Closing submissions on behalf of Wai 2523 at 34}
%2 Ridings, Unofficial Transcript at CLO288-289.
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received attention in the evidence. If the Tiibunal wishes to consider this

further, the Crown view as to its relevance is contained in Appendix B.

Nb diminntion of Crown ability o provide redress
152. It is a longstanding principle of the Treaty, through both Tiibunal
jurisprudence and that of the Coutts, that the Crown not take action which
could now or in the foreseeable future impair, to a material extent, the

Crown’s ability to provide appropriate redress.”

further guidance as to its application:*

153. The Supteme Court has tecently confirmed this Pun\? i@xovided «

153.1  Before intetvening, the Cow

that the proposed '
curtenit Citc ko G

ipl measyze

does not occur and its likely post-action capacity.

Impairment of an ability to provide a patticular form of redress
which is not in reasonable or substantial prospect, objectively

evaluated, will not be relevant material,%

1534 To decide what is reasonable requites a contextual evaluation
which may requite consideration of the social and economic

climate;?

% Broadeasting Assels case (PC).
% Mighty River Power case (SC} at [88-90].
% Mgty River Power case (SC) at [89).

9 Mighty River Power sase (SC) at [89]. ‘The Supreme Court noted that the expression “substantial prospect”
cames from the judgement of Cooke P in Te Ritwanganui o Te Tka Whenua Lie Society v Atrorney-General [1994]
2NZLR 20 (CA) at 27.

97 Mighiy River Power casz {SC} at [89].
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153.5  Whete the capacity to provide a particular form of redress will be
materially impaired, the coutts must also consider whether the
Crown will nonetheless have the capacity to provide other forms

of redress which are equally effective;

153.6  The onus of showing inconsistenicy with the principles of the
Treaty rests on the claimants in citcumstances whete the proposed

conduct of the Crown is not petmitted only if it falls foul of a

Tteaty obligation.® @ «
154. 1ivat a@
‘ s

other policy options, wete salient to this conclusion;

@ %&e unlikelihood of the specific forms of redress being sought
@%K% resulting in the hatms claimed, and the continuing availability of

1543  The Crown accepted the need for action on MAoti claims to watet;

and

154.4 It was not satisfied that implementing the policy proposal would
affect future legislative changes or Crown conduet in compliance
with the Treaty, patticulatly in light of the constant evolution of
the law in this area and determined no material impaitment had

been shown.

% Mighty River Power case {SC) at [89).

% Broadrasting Assels case (PC) at 524, cited with approval by the Supseme Court in Mighty River Power case at

{88].
199 Adighty River Power case (SC) at [133 -141], [146], [149), {150].
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155. The Crown submits that the evidence before this Ttibunal does not
demonstrate a realistic risk of material impaitment, never mind one that
cannot be mitigated through multiple redress policy options being available.
The case law is clear that the Crown is not bound to provide specific forms
of redress that may be preferred by Miori, so long as policy options are

open to it that ate capable of meeting the Crown’s obligations to Maori.

156.  Through closing submissions, Counsel for the NZMC (Wai 2535) clatifies

the Crown to take action but instead, seek “a g
Tribunal that the Crown act now,

recommendations sought are that th

afces and that this might involve recognition of Méori

@@m cons
SIS POAC
% the C; s ¢ommitted to resolving outstanding Treaty claims
< Ssont

rights in water. It might also involve further regulation,

the cutrent claims and the tecommendations sought, duplicate matters

\ vide for MAoti interests in those resources.
»ﬁ submitted above, the Ctown’s view is that (so far as they relate to water)

which have already been the subject of Supreme Court consideration and

are subject to the ongoing jutisdiction of the Fresh Water Inquiry.

158.  Despite claims to the contrary, the first recommendation sought attempts to
pte-empt ot cut across both Stage 2 of the Fresh Water Inquiry, which is
cuttently adjoutned specifically to allow the processes cutrently underway
between Crown and Miori (the water ptocess) to come to fruition. The
NZMC were unsuccessful in opposing that adjournment and, with respect,
seek to undermine that Tribunal’s decision to adjourn. Should claimants to
that inquity (including the NZMC) be unsatisfied with that process o
progtess being made, the proper channel is to apply to that Tribupal. In the

Crown’s view the water process pre-dates the TPP negotiations concluding

101 #3324, Closing submissions on bebalf of Wai 2535 at [74].
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ot the TPP being ratified. The Crown has been well informed as to these
matters whilst undertaking TPP negotiations and is confident that the TPP
does not materially impair the Crown’s ability to provide redress due to the

combined effect of:

158.1  Crown acknowledgements that Mios have rights and interests in
relation to water and, a broad range of policy options being

available to provide for those interests;

1582  The water reservation (which precludes inve

3 lating ¢
water based on the National Trcatme@ 4) an ev@
Managers and Board of Dire c Z11)obligation
Investment Chapter); @)@

158.3  The transpan ongoi cMiori dialogue and

0 ‘
A \- ch would significantly

Sirsh

K% atea); %
< : @ 158.4 igis-4s to the ‘chilling effect’ are misapplied. Evidence as to the

v sipposed ‘chilling effect’ was presented in the Fresh Water Inquity
@ (in a more fact specific contexf) but not made out, and were

subsequently rejected as constituting any material impairment by

the Supreme Coutt in Mighty River Power 1o

159.  In relation to watet, and to othet matters of concern to the claimants, no
tealistic prejudice has been demonstrated by the claimants that the TPP that
would result in any material impairment or diminution of the Crown’s
ability to provide redress. The prejudice alleged to arise from the 'TPP in
relation to water, and other subject matters, is speculative, generalised or
highly abstracted and cannot form the basis of ctedible, practical findings or
tecommendations. Further, the claims as to prejudice ate founded on
claimant allegations of unsatisfactory decision making or conduct of the

Crown in the domestic sphete tather than as an effect of the TPP. These

102 See also submissions on this matter under sub-heading “Threat of litigation one risk factor amongst many
of selevance to 4 decision ”,
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domestic issues can be more propetly addressed by ongoing Crown-Maort

dialogue and recoutse to domestic legal and political mechanisms.

160. The second recommendation is, with respect, redundant. The ongoing
water process between Crown and Maod has been widely publicised and
reported upon, including by the Tribunal and Courts. Should any specific
proposals be developed for implementation in the future, the Crown-Maori

dimension of those proposals will be communicated (as they were for
instance in the Mighty River Power privatisation proposs dj]igence
undertaken by any potential investor would invg s neSs of thes «
issues, and should the investor not do sat this situa .
broadly known would provide det vk weight ag ¢him to
‘legitimate expectations’ in tha @

seX and their 4 v Zealand

Political aspects of domestic ratifigstio

now conducting their domestic

161. As Dr as d, all Paeted
P% @ tetminc bo- tatify the agreement as negotiated.
U t "V

raised concern about the potential for either
ot Yo tatify the agreement of, to insist on changes against

: : @: - htetests before certifying that United States ratification can
@d. t is not appropriate for the Crown to engage in conjectute about

e domestic processes of othet Parties, not even to comment other than in
@ the following respects:

161.1  As desctibed to the Tribunal throughout, ratification is a yes/no

decision to ratify the decision as whole. It is not an opportunity
for further negotiations — the agreement signed by the Parties was

reached after extensive negotiation;

161.2  The United States dotestic process towatds ratification is set out

in legislation on a transparent basis;
161.3  The internal politics of any nation are a matter for that nation,

Case Stndies
162.  The case studies wete put forward to assist the Tribunal to understand the

efficacy of the Treaty of Waitangi exception rather than as substantive areas

103 Mighty Riner Power case (SC) at [88)-[89).
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of inquity in their own tight. Dt Ridings and Associate Professor Kawharu
largely agree that the case studies ate strained and either would not be
circumstances in which an ISDS claim could be lodged, or would not trigger
the Treaty of Waitangi exception. The Crown relies on the Crown evidence

and submissions alteady on the record in this regard. 1!

163. The cases studies have hopefully given some more concrete examples |

against which to test the operation of the Treaty of Waitangi exception but

Aty o sxeeption — no change tequired prior to
L]

@ the stance taken by the Tribunal in its ditections
@' e scope of this inquiry:10s
@ the cote issue for inquiry is what the actual Treaty of Waitangi exception

does and does not do. What it could (ot should) be, assuming a diffesent

@@ process, is an important question, but is not one we can answer in the

context of an urgent inquiry on specific issues.

B @ E% 165.  Durting the panel session, the Tribunal asked the three expert witnesses

what 2 ‘fit for purpose’ Treaty Exception would look like, The Crown
cautions the Tribunal against making findings in relation to patticulat
wotding given that any such theotetical exercise would not sufficiently

provide for:

165.1  the complexities of international trade law jurisprudence and

practice;

1 See #A16, First Affidavit of Ridings; #A19, Thied Affidavit of Ridings; #3.1.86, Crown memorandam
regarding inquiry planning, at [15]-(29); and, #3.1.90, Further Crown memorandum regarding inquiry
planning, at [5]-[15].

#2.5.19, Memonndum-directions addressing issues for inquiry, proposed case studies, ‘Trsbuaal
commissioned expert, disclosure and the inquiry timetable, at [18].
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165.2  the intetface of the clause with the remainder of the Agreement; ot

165.3  any realistic accounting for the associated competing interests of

multiple patties that would occur in reality.

Dt Walker, Mt Harvey, and Dr Ridings, drawing on their experience as

negotiators and technical advisors, all cautioned strongly that negotiating

reality means that any change to the wording of the exception would likely

1672  have broad scope of application;
167.3  be subject to a good faith requirement; and

1674  ensute that the Treaty of Waitangi is not subject to interpretation

by a dispute settlement body.

All of the technical experts agree as to the first clement. Associate
Professor Kawharu put a strong emphasis on the need for a fit for putpose
clause to be cleatly self-judging.'® As Dr Ridings explained, if the exception

is not self-judging it means that the entire clause would be subject to

196 Walker, Unofficial Transcrpt at CLO600-601; Harvey, Unofficial Transcdpt at CLO764; Ridings,
Unofficial Transeript at CLO818.

107 Kawhan, Unofficial Transcdpt at CLO818, and CLO827.
108 Kawharu, Unofficial Transcdpt at CLOB18.

102 Ridings, Unofficial Transeript at CLO826-827.

10 #A35(c), Kawhara Deaft ‘fit for purpose’ Treaty Exception clanser “The proposed clause removes the
doubt on the seif-judging issue. It is cleasly self-judgiag”
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examination by an ISDS.'"' In particular, New Zealand would have to
justify why it was taking any particular measure and the linkages between
measures taken and the Crown’s obligations to Maosi would come under
vety close scrutiny. Professor Kelsey accepted that Dr Ridings was correct
that a fit for putpose clause ought to be selfjudging and redrafted her

proposed clause to include the phrase “New Zealand deetns necessary”.'

169.  All of the experts further agree that the exception must have a broad scope

exception.!? Professor, bd proposed a re-

ific argas of \sORCREN.H
. ith, Dr Ridings explained that the

rent of good faith would not mean the

Maiori concerns outside of thd ‘

draft that does not

ject to good faith obligations, but would mean

cemely difficult to persuade other countiies to agtee to

@ ndamental to achieving agreement in negotiations. Professor Kelsey

noted that the clause drafted by her for the iwi chairs was modelled on the

é % \% alleged tobacco exception proposed by Malaysiatt¢ Fowever, as already

noted above, such an exception does not featute in TPP, so if it wete

proposed, cleatly it was not agreed by the TPP Parties.

HI  Ridings, Unofficial Transcript at CLO825.
12 Kelsey, Unofficial Transcript at CLO829; #447, Kelsey, Best ‘fit for purpose’ Tiriti Provision.
W3 Ridings, Unofficial Transcript at CLO826,

H4 Kelsey, Unofficial Transcript at CLO829; #A47, Kelsey, Best ‘it for purpose’ Tiriti Provision, sec second

proposed redrafted exception clause which states: “Nothing in this Agreement shall apply to any measure
[adopted by New Zealand] [New Zealand deems necessary] to fulfil the obligations of the Crown to Maori,
including under te Tiriti 0 Whitangi.”

15 Ridings, Unofficial Transcript at CLO826.
H6  Kelsey, Unofficial Transcript at CLO829.
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171.  In telation to the fourth element, Dr Ridings, Associate Professor Kawharu
and Professor Kelsey agtee that the interpretation of the Treaty of Waitangi

should be a domestic mattet,

Article 29.6 is fit for purpose
172.  The Crown’s view is that the Treaty of Waitangi exception is fit for purpose

as the curtent drafting of the clause fulfils all four criteria:

1721 It is self-judging: it applies to measures New nd “deems

necessary” .

1722

173. It e

tho % Professor Kawharu took the view that it would be

ossib the self-judging element of the Treaty of Waitangi exception to
%%fted more cleatly, she acknowledged that the Crown’s interpretation

unlikely.!® Associate Professor Kawhatu also accepted that the Treaty of

%@% as to the wide scope of the self-judging element is reasonable rather than

Waitangi exception is unique becanse it is self-judging.1?

175.  Associate Professor Kawharu expressed concetns about the scope of
application of the Tteaty of Waitangi exception being limited to “positive
discrimination”. The Ctown accepts that, in line with Professor Kawharu’s
views, the phraseology “more favourable treatment” could be misconstrued
by readers without intetnational trade law expertise as referring only to
positive disctimination and thus not necessatily reflective of cutrent

domestic Treaty jurisprudence in relation to Crown-Maori relationships

117 Counsel notes that Associate Professor Kawharu did not suggest a change to this phrasing, and Professor
Kelsey redrafted her proposed clause to include this same phrasing:

18 Kawharu opening statement to the expert panel session, Unofficial Transcript at CLO799-800.

1% Kawhaga, Unofficial Transcript at CLO638: “Im not aware of anything remotely like it, its unique for two
seasons (1) it’s a specific exception for indigenous people, that’s unique, it's also unique because it’s self-

judging.”
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which clearly involve rights and obligations beyond the rubric of positive
discrimination. However, Atticle 29.6 is not 2 domestic mechanism and
should not be assessed as such. The Treaty of Waitangi exception exists
and operates within the jutisdiction of international trade and commetcial
law. In this context 2 natrow legal interpretation of the term “more
favourable treatment” cannot be sustained. As Dr Ridings explained, the

term “mote favourable treatment” is the flipside of a term which is very
common to international trade negotiators — “less favourable teatment™ —
it is therefore meaningful and appropriate in the {r and is «

understood to require broad interpretation.!®
Finally, in relation to the foutth ¢lefaent,C N2 Ridings™a !Eciate

Professor Kawharu agtee thg SP\SE a asond patragraph

supports the intentioR e st par: a tribunal not
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Zealand’s part to change the scope of the exception, or as conceding a

deficiency in the eatlier version that could be exploited.

178. It would not be logical and teasonable to expend limited ‘negotiating capital’

seeking changes which, in the Crown’s view, would have no significant
impact on the legal effect of the provision, and could result in reductions to
the scope of application of the exception, would need to be assessed in the

context of New Zealand’s international relations and domestic

considerations as a whole. @ «
ISSUE 2: MAORI ENGAGEMENT «@ @

179.

Inquiry essentially forward looking @ \ ;
Evidence and findings to be consistent with fiy @

@ inquiry!? and stated that:

should the Tribunal not be persuaded through the urgent heating that
the Treaty of Waitangi exception is not the “valuable and effective
protection of Miori interests” the Crown claims it to be, the Tiibunal
may draw inferences as to the process by which the clause was
negotiated;!s

the focus of the second issue touched upon and was informed by the
adequacy or otherwise of steps in the process to date.16

181. M Harvey’s evidence filed in relation to the urgency application covers the

MFAT ‘backwards looking” engagement to the extent that was possible in
the shott time available to prepare that evidence. As stated by Dr Walker,

that affidavit does not cover all of MFAT’s engagement ot the entirety of

25

126

#2519, Memomndum-directions addressing issues for inquiry, proposed case studies, Tribunal
commissioned expert, disclosute and the inquiry timetable.

#2519 at [11].
#2519 at [18].
#2.5.19 at [20].
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the whole-of-crown engagement.? Whilst this evidence remains on the
tecord, the Crown has not, given the “essentially forward looking” focus

of the inquity, submitted further ‘backwards looking evidence’.

182.  Accordingly, a full evidential base is not before the Tribunal on which to
base findings in relation to ‘backwards looking process’. The Presiding
Officer indicated an understanding of this evidential limitadon in stating:

“we accept the limitations of the scale and the scope of the available

vea i
@ n¥iders that

tatich to the Crown’s

@ plition to steps needed to

iy Io the papacts on interests

gecord issue fot inquiry, the Crown says that:
¢’claimants have not demonstrated that the Crown’s assessment
K% of the impact of TPP is inaccurate or that TPP will have significant
%@% direct adverse effects on Mior interests;
i @3 g 183.2  The claimants have provided little evidence ox comtent on what

Miori engagement and input is now tequited over steps needed to
ratify the TPP (including by way of legislation and/ot changes to

Government policies that may affect Maotd);

1833  The Crown’s cuttent and proposed engagement leading up to and
post-ratification is proportionate and approptiate to the nature and

extent of the impact of TPP on Miori interests.

184.  The steps between the completion of negotiations and ratification relate to:

121 #A36, Third Affidavit of Walker at [75].

128 #2519, Memonndum-directions addressing issues for inquiry, proposed case studies, Tribunal
commissioned expert, disclosure and the inquiry timetable at [45],

122 Judge Doogan, Unofficial Transcript at CLO254.
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184.1  Informing as to the outcomes of the negotiations;

184.2 Engaging or seeking input into areas where thete is policy

flexibility in implementation;

184.3  Enabling advantage to be taken from the outcomes of negotiations
should they be ratified; and

should ratify the Agreement as negotiated.

185. The Crown has consistently stated that, onee\fiegoNations concl§ e.
changes could be made to the text, a%@w the & e ns

184.4  Participating in the national dialogue as to whether ?e\v Zealand

towatds the domestic steps ation, 7, deds informs
the nature of engage: sion. Q
Spectrnn of Mdiori intgr @
186. Ther@ al Trea to\sopstlt in all circumstances. Rather, the
'

§ an obligation to make informed decisions

general duty to act in good faith, fairly, and

Q @\: reaso% § Mioti and it must take steps that are teasonable in the

Q-cums ces and that are consistent with its other Treaty obligations (for

gafnple partnership obligations) in order to become informed. Where the

interests in play and the potential impact on them warrant it, consultation
may be one means by which this duty can be met however an obligation to
make informed decisions is not the same as a general duty to consult with
Mioti (to be viewed as such confuses the outcomes with means —
depending on the situation, other means may suffice for example, reliance
on existing information). A standing plenary duty, the Courts have said, is
too vague an obligation to itmpose on the Crown.?® Whether the duty to
make informed decisions requires consultation, and to what extent, depends

on the nature of the issue involved.s!

187. The Tribunal in Wai 262 accepted that it would be impractical and

undesirable for the Crown to engage in full-scale consultation with Miori

B0 ¥ ands case at 665 per Cooke P and at 683 per Richardson J.

31 T ands case at 683 per Richardson J. The Waitangi Tribunal has previously accepted consultation is not, asa
general rule, mandatory and is dependent on the circumstances of the particular case (The Final Report on
the MV Rena and Motiti Island Claims (Wai 2391, Wai 2393, 2014) at 15).
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over every international instrument.®2 Such an approach would also be

unduly burdensome on Maox. 133

188. The Tribunal in Wai 262 referred to Ma3ori interests in international

instruments and the Treaty standard for corresponding Crown engagement
operating along a “sliding scale”, the opetration of which is by its nature

imprecise. The Crown accepts the fizst three categories set out:!3

188.1  Whete the Méot interest is vety minor, very little

agement is

5

188.2 Where Maot interests are at widey intere ar
fore or thete is a speciglise inferest, f ptances
v ~ :‘

PEOM A
bt

188.3 3 inte .- ificantly affected, intensive
t'l01 R 1 required.

goty, the Tribunal stated:1

@ aﬁo@%\ 3
% trment or export agreements could be an example. Without wanting
@v enpgagement such as informing or seeking views from the Federation of

be prescriptive, such circumstances may justify a very general level of
Mzori Authorities which tends to speak for iwi business interests,

90. The Trbunal went on to define two furthet categories that that the Crown
has not accepted are required by the Treaty principles and that, in any case,
would not be invoked in relation to an intetnational trade and investment

Treaty whete the interests of Maoti cannot be said to be central:

1901  that where the Mfori Treaty interest is so central and compelling
(the Trbunal gave UNDRIP as a possible example), engagement
should go beyond consultation to negotiation aimed at achieving

consensus, acquiescence ot consent; and

132

133

134

Wai 262 Report at 681.

Wai 262 Report at 681.

Wai 262 Report at 681-682 and 689.
Wai 262 Repert at 682.
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190.2  when the Miod interest is so overwhelming, and other interests by
comparison so natrow or limited, that the Crown should

contemplate delegation of its deciston-making powers.

191.  The three classifications of Maozi interests set out at subparagraphs 188.1-

188.3 above are reflective of established Treaty jurisprudence, and
suppotted by statements on the form and content of consultation from the

Coutt of Appeal:13

In many cases where it seems there may be ions
responsibility to make informed decisions wi consyltafidn.
In some extensive consultation and S5aly

others where there are Treatpy :@ ha

sufficient information in its p&sseasion i istently with the

principles of the Trea R e
Consultation is a mutual obligation @ @
192.  As stated by the Tribyna

the Crow: aoti as to upcoming developments in the

Piational frams it might affect their interests. Miaori must
- @o as to whether and how they sce theit interests
e and protected

hen inf

beigp\a
@(: . The o as expressed the same concept in that, in a context where

ad, cofsultation was undettaken, an iwi might be expected to raise issues
‘ as concerned about and, had they not taken advantage of opportunities

% to do so, the Ctown should not be held responsible.2

% E% 194. Mz Hatvey’s evidence is that across all sectors, including Mioti, business

groups tend to most active in participating in engagement opportunities.!

136

137

138

139

Lauds case ar 683.
Wai 262 Report at 681.
Greenpeace of New Zealand Ine v Minister of Energy and Resources [2012] NZHC 1422 at [135], [136], [139], [140].

#A2, Picst Affidavit of Hacvey. Note also, that in addition to the specific information provided in relation
to internationat agreements under negotiation, the international treaties list invites secipients to getin touch,
Dr Walker, in response to questioning from claimant counsel, stated in evidence that he was not aware of
any groups that, during the negotiations process contact the Ministry and asked for meeting that did not
have a meeting or engagemeat from the Ministcy as a result of the specific request (Unofficial Transcript at
CLO515). Mr Harvey notes that, prior to the conclusion of negotistions, in response to an Official
Information Act request, the Ministry issued a specific invitation to meet with the Wai 2523 claimants and
counsel to discuss TPP (fA2 at [68], see letter, #A2(a), Exhibit U). No response to that invitation was ever
received.
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United Nations Declaration on the Rights of Indigenons Peoples (UNDRIP)
195. Mz Paul expressed the view that the Crown cannot and should not have
engaged in the process of negotiation of TPP without first obtaining the
free prior and informed consent of Miori premised on his views of the

effect of UNDRIP. 40

196.  UNDRIP must be read in light of the statement by Dt Pita Sharples at the

time of signatuge: 14

‘The Declaration acknowledges the distinctive

indigenous peoples, theit common hisg
presses§v,
X, Hoth affirms those

universal spitit that underpins its text_The
of accepted international human giglt
a2t frameworks that
ting frameworks, while

binding, aspitations.
th New Zealand's domestic
ew Zealand's engagement with the

A8 process of assessurent of the intersection between the TPP and the interests of Méori

98.  The Tribunal has recommended that;14

the lead agency responsible for an international instrument consult with
Te Puni Kokiti befote coming to a view whether there is a Maor
interest, the likely strength and natute of that interest, and the degree of
engagement that its priotity might justify.
199.  This process recommendation is to ensute that lead agencies have the
benefit of the Te Puni Kokiti’s expettise on matters of interest to Maosi and

on the nature of Treaty of Waitangi obligations in particular circurnstances.

M0 #A28, Brief of Bvidence of Cletus Maanu Paul at 34,

1 Pita Sharples, Minister of Miod Affairs, Announcement of support for the Declaration on the Rights of
Indigenous Peoples (19 Apsl 2010), presented during the 9¢h session of the United Nations Permanent
Forum on Indigenous Issues 19- 30 April 2010.

W2 The Supreme Couct stated in Mighty River Power case (SC) at [92) that it doubted that UNDRIP adds
significantly to the principles of the Treaty statutorily recognized (in that case, under the State-Owned
Enterprises Act and Part 54 of the Public Finance Act), although the Court accepted that UNDRIP
provides some support for the view that those principles should be construed broadly.

Y WWai 262 Report at 690.
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It does not displace the responsibilities and obligations of lead agencies and
the Crown as a whole under the Treaty, nor does it enable a ‘tick the box’
approach to be utilised to discharge such obligations. The obligations have

both procedural and substantive effect.

200. MFAT as the agency responsible for the TPP negotiations as 2 whole, and
other government departments as the lead agencies for various policy areas
impacted ot potentially impacted upon by TPP, have sought advice from Te
Puni Kokiri at vatious points during and post conclusion tiations.!+

Agencies cannot and do not tely solely on Te Puni

Process may be informed by accnmunlated knowledge

201. The Crown’s assessment of the s

solely to that agteg
of its pot

%@% example, the Crown has an understanding of the high impottance of issues

@ in relation to New Zealand’s accession to UPOV 91 based on engagements
over a lengthy period.#% Dr Walker’s evidence made clear that:1

the Departments saying that their current policy settings are based

on the accumulated, accumulated history of process and therefore

that is how they’re assessing the interests.

202.  Itis implicit in the Wai 262 Tribunal’s sliding scale, and explicit in the Court
of Appeal’s judgment in the Lands case, that in some instances there are

Treaty implications about which the Crown “may have sufficient

M4 Walker, Unofficial Transcript at CLO569-570.
W5 Walker, Unofficial Transcript at CLO 517-518.
M6 Walker, Unofficial Transcript at CLO495.
W Walker, Unofficial Transeript 2t CLO496.

3439225_5.D0OC




74

information in its possession fot it to act consistently with the principles of
the Treaty without any specific consultadon™.% It is wrong to assess the
Crown’s state of knowledge concerning a mattet as only being garnered

duting the specific negotiation process.

Applying the owtcomes of that impact analysis io categories of engagement
203.  Government depattments have assessed the level of Crown engagement

required against the scale of Miori interests impacted or potentially

impacted by TPP as follows: @ «
203.1 i ;%\ \ n@

Whete the Mior interest is very minok e engage
required, other than perhaps @ o gen@ot
S b 1 s arc to the

. such circumstances

262 report and set out at subparagtaphs 188.1-188.3 above and orthodox

@\% ategon’es reflect both the first three categories desctibed in the Wai

legal requitements in relation to duties to consult which, in the Treaty

context as with other contexts, is ultimately 2 proportionality standard.

205.  The areas of interest to Maoti that ate potentially affected by the TPP, and
the Crown’s analysis of the degtee of impact the TPP will have on those
interests, is set out by Dr Walker! and under the subheading “Nature and

strength of Mizori interests impacted by TPP” above.

206.  In applying the outcomes of that impact analysis to the categorties above,

agencies determined that:1%0

MBI ands case at 683.

19 #A12, Second Affidavit of Walker at [24]-[35]; #A36, Thied Affidavit of Walker at [61]465] setting out TPP
outcomes requiring implementation theough lepislation and, more particulady at [73]-[39).

150 #£A36, Third Affidavit of Walker at [87].
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most aspects of the TPP fit in with the first category. This is
consistent with the fact that the claimants have not taised concerns
as to potential prejudice arising from tariff rate reductions,

customs requirements, rules of otigin, etc.

Matters whete Miori have interests but where the TPI? does not
ditectly advetsely impact on that interest include the envitonment

and natural resources (including wates, trade and biodiversity, and
marine captute fisheties) and traditional kno t involve
positive impacts e.g, for Maox busine ets — t@
requite a mix of information an ﬁg ent, K%
Mote ditect impactg ified in 1gls
intellectual pg @ns an \

targeted firgee

matters,

Whether or not to grant utgency and at the substantive

sripdg. The Crown relies on that evidence and associated submissions as

@\ ; Eo past process,. i

%@% 209.  As noted at paragraph 192 above, engagement and consultation is 2 mutual

obligation.

Engagement post-conclusion of negotiations

210. Dt Walker’s evidence sets out the programme of engagement that the

Government has been and will be undestaking leading up to the ratification

and entry into force of TPP.52 This engagement has two work-streams:

outteach and domestic legal and policy processes for implementation.

Aspects of TPP assessed by depattments to requite general information and

engagement will be met through a genetal programme of public and Miosi-

specific outreach’®  Obligations assessed as having the potential for

151 HA2, First Affidavit of Harvey.
152 #A306, Third Affidavit of Walker at [90]-[120].
153 #A36, Third Affidavit of Walker at [91].
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significant impact on Maori interests (UPOV 91) will be the subject of more
targeted engagement through the Government’s progtamme of

implementation related engagement.s

211, Outreach underway ot completed:

2111 A series of public “roadshows™ in New Zealand’s main and
regional centres. The roadshows include the opportunity to ask
questions about any issues ot concerns in relation to’LPP, and the
opprtunity to access mote in-depth inforpetio discy

vatious TPP ocutcomes. 55

2112  Miori-specific outreac
explain the cutcon.

for participan

dpl:%t :
@ 21241 public consultation document in relation to the

vetnment’s intended approach to implementation of the

%& intellectual property chapter obligations, and the oppottunity for

public submissions on that approach (submissions closed

30 Mazxch 2016).35

2122 Targeted engagement on issues related to the changes to the plant
vatiety rights regime, including discussion on how Miori want to
engage with the Crown on these issues, whether or not New
Zealand should accede to UPOV 91, and the Tribunals

recommendations on plant variety rights in the Wai 262 report.is¢

154

155

156

157

#A36, Third Affidavit of Walker at [91].
#A36, Thicd Affidavit of Walker at [101]-[102]; #A36(3), Exhibit K, draft"I'PP Roadshow programme,
#A36, Thicd Affidavit of Walker at [110].

#3.1.157(a}, the Crown notes that the options in relation to UPOV 91 are not covered in this targeted
consultation document as they do not need to be implemented before New Zealand mtifies the TPP,

#A36, Third Affidavit of Walker at [119].
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2123 After entry-into-force, on-going consultation with Maori as part of
the proces of implementation of aspects of TPP’s Envitonment
Chaptet, including provisions relating to the establishment of an

Environment Committee and public participation.?

2124  Increased engagement with business about tealising economic
oppottunites under TPP, including consideration of how best to

suppoxt Maoti exporters.

2ud have input into the implementation of TPP

@ telation to UPOV, post-ratification), to make

the Mioti interests at play, and therefore aligns with the Tribunal’s

@il1e engagement indicated is proportionate to the impacts of the TPP on

recommendations for engagement for international investment and export

agteements.

The Crown cautions against the Ttibunal making overly prescriptive
tecommendations in terms of future consultation in areas in which it has
heard very limited evidence and in which it has little or no expettise. For
example, PHARMAC, the evidence comes from one daimant Doctor and
in genetal tetms from Dr Walker and Mr Hatvey. That is hardly a sound
basis on which to conclude any specific consultation obligation. As
discussed above, the Crown view is that the claimed adverse impacts of the
TPP on affordable pharmacenticals and other matters of interest to Maori

are overstated,

159 #A36, Third Affidavit of Walker at [120].
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217.  The Crown has benefitted significantly from heating the concerns of the
claimants about consultation. Irrespective of the scope of this Inquity being
future focussed, and the Crown’s view that its actions are Treaty cbmpliant,
Counsel is instructed that MFAT and the Crown ate considering how, they
might improve petformance with respect to engagement with Mzoti about

current and upcoming negotiations involving international treaties.

WAT 262

Maori interests when they are likely to be s
instruments. Maoti must have a say in {deati

218,

@&219 “s e C& Considers that the measures secured on the international stage,

g through the TPP, to reflect New Zealand’s constitutional

ctud

@oundaﬁon should not be ovetlooked or underestimated. Dr Walker’s

%% evidence made clear that the inclusion of the Treaty of Waitangi exception
(\ % in the TPP and the maintenance of its terms should not be taken for
granted and was not a foregone conclusioni®t  Associate Professor
Kawhatu acknowledged New Zealand’s leadership in this regardis> The
fact that the clause evolved as a response to the domestic constitutional
convetsation in the late 1990s including through litigation, advocacy and
consultation with MZori should not be characterised as somehow limiting its
significance — the clause is unique on the international stage and its
inclusion in the TPP is a significant demonstration of New Zealand

leadetship regarding indigenous rights intetnationally and the Crown’s

160 1¥ai 262 Report at GB1.
161 Judge Doogan questions to Walker, Unofficial Transcept at CLOST73.

162 #A35, Brief of Evidence of IKawharu at [268], confirmed in oral evidence, Kawhar, Unofficial Transcrpt
at CLOG39.
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ongoing commitment to ensuting that the TPP does not prevent the it from

meeting its obligations to Miori.

The evidence of Dr Walker and of Mt Harvey is that MFAT, and the lead
policy agencies that formed the TPP negotiation team, were informed by
the findings of Wai 26216 Whilst ‘backwards looking® engagement is not
directly within the scope of the cutrent inquiry, the evidence on record

demonsttates that engagement undettaken in telation to the TPP exceeded

range of interests and

the Crown’s oblightio

importa 0 1
X ontti ngoing di .
The @ tcomes of the TPP demonstrate that the Crown was
%x\f%ne to matters addressed in the Wai 262 teport and, to the extent
c

able in the context of a multiparty intetnational trade negotiation, has
both presetved the necessary domestic policy space for the ongoing
domestic constitutional and policy dialogue (thtough the Treaty of Waitangl
exception and other structural measures), and achieved policy-specific

outcomes in relation to issues that intersect with Wai 262 including:

2221  The UPOV Annex ensutes that New Zealand can define its own
compliance with UPOV 91 in a way that provides for Crown-
Mioxi obligations in respect of indigenous species, and that whete

there is direct conflict between those domestic policy measuses

and UPOV 91, the domestic measures will prevail;

163 #A2, First Affidavit of Hacvey at [29]; Walker, Unofficial Transceipt at CLO516-517, CLO575-576.
164 A2, First Affidavit of Hatvey.

165 Walker, Unofficial L'ranscript at CLO581; Harvey, Unofficial Transcript at CLO781.
166 Walker, Unofficial Transcript at CLO436; #A36, Third Affidavit of Walker at [43] and [44].
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2222  Health related intellectual propetty measures remain largely
consistent with current New Zealand practice other than in two

mattets which are discussed above.

2223  Other intellectual property measures proposed ate either being
consulted upon cither prior to inttoduction, ot opportunities for
submissions will be provided as patt of Padiament’s select
comimittee consideration prior to domestic implementation and

ratification;

2224 Axticles 18.16 (Intellectual Proper
Provisions and Exccptlons
{__ traditional knowledge te

maling and, a

mtemauo

actice decisions have intersected with and been informed by

1€SPO A S i
O W
@ %K?t\k& 41 262 repott since its release including developments in intellectual

propetty legislation and regulation, innovative Treaty settlement outcomes,

% and innovative developments in telation to the environment and to te reo

CONCLUSIONS

224, Nothing in the TPP prevents the Crown from meeting its obligations to
Miori. This statement refers to the TPP as 2 whole, not solely to the Treaty

of Waitangi Exception.

225. 'The claimants’ evidence falls well short of establishing a material

impairment of the Crown’s ability to meet those obligations.

226. The Tribunal should be cautious shout reaching any conclusion to the
contrary given the subject matter, the urgency, the limited evidential
material and the sceptical and unreliable nature of some of the evidence

relied upon. That caution should increase given the hypothetical nature of
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claims made in circumstances which ate unknowable given that claims
under the TPP (and its impact generally) aze likely to be some if not many

years away.

227.  Associate Professor Kawhatu and Dr Ridings have been able to reach a
consensus that there is no need to take any steps in terms of the text of the

Treaty of Waitangi exception ptior to ratification.

228. The consultation ptocess looking forward is on the pight track and
apptoptiately measured in tetms of the intensity of énte tlined i «
Wai 262. « E @
Prejudice : ; ):> @
229. The claimants have failed c. e tha ering, or ate
Ttes

ult of curtent ox

likely to suffer signift versible~ ic

pending C

TOWL) AC
Maoti 'he con
r») ¥d and
?-’ dice wi

balg§> vicw of the TPP is required. Perpetuating an unbalanced

e TPP wi

ce R & vedse Impacts put forward by claimants
Qbsfanghited and have not demonstrated that

ificant adverse impact on

spsctive tesults in inaccurate analysis of the benefits and risks of the TPP
fid has teal consequences in unnecessatily undermining Crown-Maori

relationships.

The Ttibunal is urged to consider that it has heard only from a selection of QJ)

Miot, in a vetry constrained fashion. The views of those not before the
Ttibunal should not be assumed or presumed notwithstanding media
coverage. It is approptiate in those circumstances for the Tribunal to be
cautious about echoing strong views with such a limited oppottunity to be

infottmed on the issues.

232. A practical approach centied on the probable must be preferred over an
ovetly academic approach centred on consequences that ate either not
probable or are remote possibilities. Treaty principles are not unqualified,
they ate informed by reasonableness and practicality. The teal issue is what

degtee of risk atises. The Ctown says the degree of risk has been closely
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assessed by the New Zealand government and it has determined that the

benefits outweigh those risks.

233. A proper analysis of risk requires the Treaty of Waitangi exception to be
viewed in the context of the whole TPP. In relation to ISDS, claims can
only be made in relation to investment, where jurisdiction exists, where a
breach of the investment obligations has been established by the claimant

investor, where a general or specific exception does not apply, and will fail

whete a defence exists. Vatious procedural mechand ve been
developed to bettet balance investor state intexests« @

5= o
2>

M Heron QC / R Ennot / G Gillies

@% E ;@ Counsel for the Crown
v : ']& gistrar, Waitangi Tribunal
A@ laitnant Counsel

3439225 _5.DOC

A




83

APPENDIX A: TOPICS OF PARTICULAR INTEREST TO CLAIMANTS

Tobacco
1. Tobacco control measures are coveted in Article 29.5 of the Exceptions
and General Provisions Chapter, under a provision that allows the
Government to elect to tule out ISDS chalienges over tobaccé control
measures. The Government has publicly announced that it intends to

exercise its rights under this provision.1s?

2. The Crown notes that the conduct of negotiat
obligations and agreements amongst Parties as\t .
Crown cannot dj;:ectly confitm, den % on negatiatil
allegedly proposed by other 1§ includes :
tobacco conttol clause? @@’rofc > at the Crown
can state is, wete m@ e pro e at it was not included in
the fina) (€ onstates tha sete not acceptable to all Parties.

} hype @éomes, and heatsay as to TPP Partes’

i ' ons is of limited value to the Tribunal. As

262 teport, the relevant standards are, whilst being

eaty principles, what is teasonable and achievable within the

@ oted i ¥
v i foru%
@ t of international trade negotiations.
2@ Counsel for Wai 2522 compates the WTO agreements to TPP without

propetly contextualising the same. TPP is a vety different agreement to the
WTO agreements which ate the subject of the WTO dispute seitlement
proceedings against Australia’s tobacco plain packaging legislation. In
patticulat, TPP does not include the TRIPS provisions that are central to
the WTO dispute. The claimants have also neglected to refer the Tribunal
to Article 8.4 of the TPP Technical Barriers to Trade Chapter which
provides that although certain provisions of the WI'O’s Technical Battiets
to Trade Agteement (TBT Agteement) ate incorporated into the TPP, TPP
Parties shall not have recourse to dispute settlement for a dispute that

exclusively alleges a violation of the TBT Agteement.® In light of the

167 $3.1,101(), Trans-Pacific Partnership National Interest Analysis at 16.
168 Kelsey, Unofficial Transcript at CLO076, CLO166-167, CLO170-171.

19 An investor can only bring an ISDS claim in respect of a breach of the Investment Chapter and so cannot
bring a claim alleging a breach of the Technical Barriers to Trade Chapter.
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absence of a number of key TRIPS provisions in TPP and in light of Axticle
8.4 of the TPP, the risk of a State-to-State dispute in tespect of tobacco
plain packaging is less than under the WTO agreements. The Crown
considets the WTO is the mote likely forum for these matters to be tested

in.

4. The Crown considets thete to be only a minimal tisk of a State to State
dispute being brought with respect to tobacco control measures. None of
the TPP Parties ate claimants in the WI'O proceedings agafns

Australia ot

have exptessed concerns about New Zealand’s tg :;fn
[2 A\

WTO committee meetings. Some of tl P ieg, includi
( Zealand, have supported Australia’s p @
5. Tequire } tantive beyond

csjgect to consultation on

cy 2016, the Prime Ministet made an announcement about the

free Envitonments (Tobacco Plain Packaging) Amendment Bill at

g@@ confitmed 2 bill, on pausc partway through the patliamentary process,

the post-Cabinet press conference.”t His reported comments state that he

would be resumed and he expected it to become law “sooner as opposed to

later” and possibly by the end of this year.

7. Counsel for Wai 2522 discusses New Zealand’s non-confotming measutes

and makes a bald assertion that:

Not does [the Non-Conforming Mensure] protect the right to adopt
measures that breach other rules in the chaptets on investment and
cross-border services, technical batiers to trade, intellectual property
tights, oz sanitary and phytosanitary measuzes.

without explaining how New Zealand’s tobacco control policies breach any

of these measures. The submission also neglects to analyse all of the in-

10 A Sykes/P McDougall-Moore, Closing Submissions on behalf of Wai 2522 (Eled 31 March 2016) at [211).

7 Stacey Kick “Tobacco plain packaging likely to be law by end of year — John Key” {15 Februacy 2016) Stuff
<www.stuffco.nz>.
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built policy flexibilities and exceptions that would permit the TPP Patties to
tegulate to protect public health. Nor does the submission acknowledge
that the GATT and GATS general exceptions ate not at issue in the WTO
ptoceedings against Australia, The Crown’s view (premiscd in both
international trade law and Treaty jurisprudence) is that general exceptions,

in combination with subject-specific texms and with vatious structutal and

procedural measures ate an effective mechanism.
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Pharmaceuticals including Biologics
1. Dr Paparangi Reid stated in evidence that she agteed with the conclusion
of the Ministry of Health paper “Biologics in Trans-Pacific Pattnership
Negotiations (TPP) ~ Full Analysis” that:172

It is important for NZ not to prematurely lock in, through TPP, an
extended data protection peiod, which tnay have significant material
etfect, when there is still significant doubt as to what the optimal level of
additional protection should be provided for biologics.

dlso teflected in the NIA), Under cross examination Dr

%m med that Health Impact Analyses of the type she was advocating
K% e not currently orthodox practice.i”s

position expressed in the conclusion to the Ministty of Health’s paper (that

?j@@ The Ttibunal will be awate that the negotiated outcome in TPP achieves the

was agreed to by Dt Reid). The outcome for New Zealand is that ‘effective
market protection’ will be provided through a combination of five years of
data protection from the date of marketing approval and other measures
and matket circumstances that collectively will deliver a comparable
outcome in the matket to the other option. Dr Walker’s evidence is that this
outcome allows the cutrent Medsafe regime to continue unchanged and that

a ‘comparable outcome’ does not mean ‘equal’. 1™

72 #A14(b), Biologics in Trans-Pacific Partnership negotiations (TPF) — Full analysis at 27.
173 Reid, Unofficial Transcript at CLOO59 - 062.
™ Walker, Unofficial Transcript at CLO542,
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The combination of provisions on patent term extension, patents for new
uses, and patent linkage in the TPP intellectual propetty chaptet will razely,
if ever, have any impact on the entry of generic products on to the New

Zealand tarket as:

5.1 Few, if any, patent tetm extensions will be granted, due to the
efficiency of New Zealand’s processes. The estimated costs of any
extension for pharmaceuticals is approximately $1 million pes year

on average;
52 New Zealand is not obliged to give dﬁ
New Zealand can instead provige five(year
small molecule (bu wdly  bipl V
products that ¢ new syious
ingredien@ ey ealanﬁ pY
(s KDt 2

e linkage provisions based on

R aw and judicial practice and Medsafe’s

atket circumstances. Claims that “the major impact on affordability will

he on 11 data protection for all phatmaceuticals, including biologics,
)' et within New Zealand’s cutrent law and practice, and in light of

be the new generation biologics medicines ... ate thus unfounded.
Whilst it is true that the policy flexibility to drop below five years of data
protection will be lost under TPP, New Zealand is already obliged to
provide a petiod of data protection for “pharmaceutical ... products which
utilize new chemical entities” undex Asticle 39.3 of the WIO TRIPS
Agreement and arguably that obligation includes some biologic medicines.
New Zealand has provided a five year petiod of data protection to all
medicines since 1995 under s 23B of the Medicines Act 1981. The loss of
flexibility to provide less than five years’ data protection is of ninimal

realistic effect.

Despite speculation to the contrary by chimants, thete is no evidence that

the Crown’s interpretation “fs likely to be challenged by the US” in a State

15 A Sykes/P McDougall-Moore, Closing Submissions on behalf of Wai 2522 (filed 31 March 2016) at 219].
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to State dispute.’” Speculative submissions are also made alleging “There
are also some tisks of an investment dispute, but the rules governing such
disputes in relation to intellectual property and licensing are complex.”17?
The Crown queries what tisks this abstract statement relates to. If a TPP
investor attempted to challenge New Zealand’s implementation of Article
18.51, an ISDS tribunal would not have judsdiction to consider whethet

New Zealand violated that provision,

8. To clim that “other protections for public health i

Propetty] chapter are weak” is an ovesstateme

( example, in Article 18.6 of the Clagptsy, NIPP Pa q

commitment to the Degaratioms RIPE Apr. e Flealth that

adetstandings about

was adopted by the W&

the IP Chapter, inc (%
gations do not and should not prevent a
% Tty f asures to protect public health. Accordingly,
% whi Tatig their commitment to this Chapter, the Patties
v % at this Chapter can and should be interpreted and
@ v plemented in a manner suppottive of each Patty’s right to
@ %K% protect public health and, in particular, to promote access to

medicines for all. ...

telated either to:

é @% EE 9. With respect, the fears of claimants in regatd to biologics appear to be

9.1 Feared possibilities that did not eventuate in the negotiated
outcomes of TPP selating to both procedural requitements and to

the duration of data protection;

9.2 Feated possibilities of extensions to data ptotection somehow

resulting from further negotiations post-signature;

176 A Sykes/P McDougall-Moosc, Closing Submissions on behalf of Wai 2522 (filed 31 March 2016) at [222].
17 A Sykes/P McDougall-Moore, Closing Submissions on behalf of Wai 2522 (fled 31 Masch 2016) at [223].
%8 TPP, art 18.6(x).
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%@% downstream effects that might happen because of less availability of new

89

9.3 Factors that relate to the global development of biologics that ate
well beyond the ability of the New Zealand Government to
control ot even exercise significant influence over, and are nothing

to do with the TPP.

10.  Counsel for Wai 2522 acknowledged in closing submissions that the
transparency and procedural tequirements in TPP ate not “as restrictive as

initially envisaged” but go on to say that TPP “provides new opportunities

Member David Cochrane queded Dt

leverage tefetring to the increases i

budget:i™ @

§ \v ¢h I saw (it was public)
> ¥§ that the estimated costs ate

0] kind o ‘f@“ argin of error isn’t it, I mean how hard it is
going : @ A\Brown to do that. The Crown can fund 2 75%

bl Sffice block, sutely it’s not going to find it very hard to
5 increase. You know unless people get people get sick ot
2 £

0.2% its tiny, yon know its minute.

@EID: 1 think the point is that the costs that are being referted to there
ate the increased costs of processes of change that the Pharmac will have
to do to meet the new requirements. They not increase in costs of the

drugs because of the increased time of biosimilars coming to matket etc.

11.  Itis cotrect to query the zealism of concerns based around increased costs
supposedly arising from the TPP. The ‘downstream effects that might
happen’ Dt Reid describes ate speculative. PHARMAC will be requited to

formally provide timelines fox decision making a review process. However:
111 the timelines can be extended;

112 the review can be intetnal (., PHARMAC itself, may undertake

the review) and the Government intends to take this approach;

113  thete is broad freedom to design and implement the review

PIO CESs,

179 Unofficial Transeript at CLO058.
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114 when reviewing an application, the reviewer does not need to

consider assessments related to other proposals for funding,

12, The exceptions tegime in the Agreement will allow the government to
regulate for legitimate public policy purposes, including public health

measures.

13. The Crown’s assessment of the TPP outcomes in relation to

phatmaceuticals is that they:

131 are largely manageable within the cmeQﬁw@E policy @ §>

practice settings; @ K%
132 remove policy flexibil @ the ﬁv@@otmﬁon

petiod, yet New Zealand

3 temai T
legislation\{o r

@ There is significant potential for micto and macro chilling effects to

inhibit the govetnment from taking measures to expedite access to
biologics in the fature, from which Maori would disproportionately
benefit180

15.  The Crown submits the TPP will not have any significant impact on the
accessibility or affordability of pharmaceuticals or related health outcomes

for Maori.

180 A Sykes/P McDougall-Moorc, Closing Submissions on behalf of Wai 2522 (filed 31 March 2016) at {229}
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ISDS
1. An ISDS tribunal may make an award of monetary damages and interest
and restitution of property or damages in licu thereof 8t It cannot award
punitive damages.® Howevet, it can award damages to 2 respondent in
respect of any counterclaim™® and give costs to the respondent in the
event of a frivolous claim. 1
2. Whilst the investor is limited to a damages claim, they must also forego

rights to take domestic judicial proceedings (save for me presetve
their position). This is an impottant consideratio

remedi c the ¢

s NG @S
@%Mcme ' estment Disputes (ICSID) Arbitration Rules can be

annuﬂ% tdance with Article 52 of the ICSID Conventon. The
of a tribunal established under the ICSID Additional Facility Rules

(UNCITRAL) Rules, can be reviewed or annulled by the domestic coutts of

@%K% the United Nations Commission on International Trade ILaw

the place of arbitration.

4. The TPP is an intetnational agreement — a treaty — and hence its
intetpretation is govetned by tules of intetnational law relating to the
interpretation of treaties. The soutce of those rules is Articles 31 to 33 of
the Vienna Convention on the Law of Treaties (VCLI)." Although a
number of states ate not patty to the VCLT, the provisions on treaty
intetpretation in Articles 31 to 33 ate generally accepted as representing

custommaty international law and binding on all states as such.

181 TPP,art 9.29.1.
82 TPP, art 9.29.6,
183 TPP,art 9.19.2.
184 TPP, art 9.29.4
185 115 United Nations Treaty Sexies 331 (signed 23 May 1969, catered into force 27 January 1980).
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The basic rule of treaty interpretation set out in paragraph 1 of VCLT
Article 31 is:

A treaty shall be intetpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.

The remaining provisions of Axticle 31 elaborate on the meaning “context”

and other factors that can be taken into account in the interpretative

process. @
In the application of the principles of treaty i unals #ls

int
tio

take account of the way in which other i cofits and t

binding on other courk ?ﬁ '
ISDS ttibunals ten :

guidanc

B i

Thus, caution has to be exercised in assuming that interpretation of
g P
provisions in one investment agreement will automatically be relevant to the

interpretation of clauses in another agreement.

This notwithstanding, the practice of ISDS tribunals is to look at the othet
decisions of ISDS tibunals and follow theit reasoning where it is on point,
distinguish it whee it is not, or disagree with the reasoning where it thinks
that it is wrong. As a tesult, there is in fact 2 considerable body of consistent
reasoning in the interpretation of particular provisions although thete are
areas whete differences have emerged and thete is controversy over
differing interpretations. Moteover, bodies of jutisprudence have developed
under patticular regional égreements, such as North Atlantic Free Trade
Agteement (NAFTA), where tribunals tend to look first at the decisions of
other NAFTA tribunals sometimes independently of looking at decisions of

ISDS ttibunals under other bilateral, investment agreements. The Crown
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contests Professot Kelsey’s thesis that arbitration in the field of investment
has resulted extensive inconsistencies. Particularly in respect of

expropriation and MST, consistency is more the norm.

Thus, thete is no teason to assume that ISDS tribunals established undet
the ’_I'PP will not look at the decisions of other TPP ISDS tribunals or that
there will be no consistency with ISDS tribunal interpretation undex other

investment agreements. It can be expected that while there may be

and investment agreemeats
and the CER Inv P

subject ofd :t:@@n dis %hus, while analogies can be
. isions @ ments utilising similar language, any
on will likely be one of first impression.

@; This the interpretative apptoach in considering the precise
i, e Treaty of Waitangi clause is clear. VCLT Asticle 31 sets out

which are to be considered as a unity and not sequentially. Interpretation

does not statt with the ordinary meaning and then stop if that seems clear.

That otdinary meaning has to be consideted in context and in light of the

object and purpose of the treaty.

In patagiaph 47 of her Affidavit of 19 January 2016, after referting to how
the chapeau to GATT Article XX has been intespreted, Professor Kelsey
states in respect of the Treaty of Waitangi clause, “it is quite unpredictable
how a state-to-state tribunal might interpret the untested provision outside
the WTO.” The Crown does not consider this to be the case. A numbes of

points can be made.

13,1  Fisst, state-to-state dispute settlement tribunals ate so uncommon
in the area of investment that the interpretation of any provision
of an investment agreement by a state-to-state trbunal will be

latgely one of first imptession. But this is no different from any

3439225_5.D0C
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other provision of the TPP and has no greater significance in the
context of the Treaty of Waitangi clause than it has elsewhere in
the TPP.

Second, where matters are ones of first impression and there are
1o ptevious interpretations of the provisions in question through
case law, coutts and tribunals reason by analogy, locking to see

how related provisions have been interpreted.

Third, ISDS tribunals have shown 2 willin

ytances where state-to-state

x have been established, the

Fifth, in light of the above, it is difficult to see what particular
unpredictability would exist in the case of the intetpretation of the
chapeau to the Tteaty of Waitangi clause that is different or more

enhanced than that of the intetptetation of any other provision of
the TPP.

14, Professor Kelsey makes the further statement that “differences can be

expected between state-state and ISDS tribunals, making interpretation

unpredictable.”1% There ate a few examples of state-to state disputes under

investment agreements but Professor Kelsey does not tefer to them to

substantiate the point. It is not clear, therefore, what basis there is for the

proposition that differences between state-to-state and ISDS tribunals will

roake interpretation unpredictable.

186 #A15, Sixth Affidavit of Kelsey at [55).
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15.  If Professor Kelsey is referting to differences between state-to-state dispute
settlement bodies in the field of ttade (WTO panels and the WTO
Appellate Body) and ISDS tribunals, then it is true that individuals who sit
on WTO panels largely do not overlap with trbunal members in ISDS
cases, although thete is mote ovetlap with Appellate Body members. There
is academic dcbate about whethet WTO provisions ate contextually
different from some ISDS provisions and thus might justify alternate

approaches, but it is not yet possible to draw any conclusion gmthe basis of

187 Kawharu, Unofficial Trauscept at CLOG78: “I guess I'm trying to think of what ace the many cadticisms
mostly commonly levelled against these provisions? They would be lack of transparency, I think
transpareney is dealt with; inability for interested groups to participate, T think that is deale with; inability to
appeal, that is not dealt with.” and further “The independence issuc, so that relates to the independence of
abitral members, it is only partially dealy with, [...] T think 2 number of concerns have been dealt with,
some of them have become standard practice now. Other concerns haven’t been dealt with and 1 guess
you'd say this to a reform ageada.”
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APPENDIX B: RELEVANCE OF THE BILCON CASE

1.

Hosw international MST addressed in Bilzon
2.

The Bileon case is discussed in the affidavits of Professot Kelsey and has
been heavily relied on in claimant submissions. The Ctown view is that the
claimants have mistepresented the finding of that Tribunal and that, Bikox
has little to offer on the question of the interpretation of the Treaty of

Waitangi clause, and in fact it is largely used by Professor Kelsey to

demonstiate opposition to investor state dispute nt more
genetally. @
E /in B

s

It is argued by Professor Kelsey that-the \ pansive
view of the content th K ofed from the
X, ch set onableness” standard.

1 #g statement was referred to

4 ity in the &onit pointing out a move away from the
aken in ct, the majority in Bikon adopted and
r(%fi- o-tet set out in Waste Management, which is not the

el Gnd Ring test'®

oncept of “legitimate expectations™ to bolster the atgument of a lack of

K&%r Kelsey also focuses on the use by the majotity in Bikon of the
C

fair and equitable treatment, but as Professor McRae pointed out in his
dissent, the only legitimate expectation that the majotity identified was an
expectation that Canadian law would be complied with. That is not an
expansion in the notion of legitimate expectations — it just renders it

meaningless.

The Crown agtees that controversy remains in the feld of investment law
over the scope of the notion of “legitimate expectations” and Article 9.6.4
seeks to limit its application. But, the controversy relates to what constitutes
a substantive breach of the MST, the Crown fails to see how it has any
implications for the application of the Treaty of Waitangi clause. A breach
of MST, whether based on legitimate expectations or not, can be the basis

for the invocation of the Treaty of Waitangi clause. Whether the clause

188

#A15(z), Exhibit AB, Bifor (Award) ar 427 and 443,
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applies depends on its own terms, not on whether the breach is based on a

denial of legitimate expectations.

Bilcon considerations of comparators in National Treatment
5. In the context of the National Treatment principle the majosity in Bélon had
a broad conception of the appropriate compatator. This potentially
expands the range of potential comparatots in the application of the

National Tteatment obligation and is consistent with Professor Kelsey’s

culaxly
y of Wait: «
clanse will be dealt with (as set out abeve) the \Biken approd @
compatator has little relevance to thf the cl@
Chilling effect as addressed in Bilcon @
0. Professor Kelsey @@temc ; A
chilling effect o th ority opigd ¢ treats it with a broad brush
an closely
. K%%ajoﬂ iK1 B the view that the Joint Review Panel’s reliance
@ on “c
@v W & r McRae took the view that arguably it was in conformity with
@ K&@an law but that even if it did not comply with Canadian law that was
% not a sufficiently serious breach to contravene NAFTA Article 1105 (MST).

@@ The potential consequence, in Professor McRae’s view, was that
@% envitonmental review panels who previously could have their £ 3

recommendations tejected or ovetturned by federal coutt review would

genetal view of the unteliability of ISDS arbitrators. But

given how the issue of favourable treatment under

values” was not in accordance with Canadian domestic

now have to operate under the possibility that their ettor could lead to a
damages claim against the Canadian govetnment and that could have a

chilling effect on their review process.

8.  Professor McRae also took the view that if a focus on the human
envitonment — the socio-economic consequences of a project — by an
envitonmental review panel and giving it prority over the scientific and
technical feasibility of a project, was to be tegarded as a NAFTA breach,
this also could have a chilling effect on future envitonmental review where
panel members might be less inclined to give weight to such factors because

it could result in claims for damages against the government.
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9. This was a statement about the impact of the decision on future
envitonmental review panels if the NAFTA standard is simply that of a
violation of domestic law. If the standard is wrong (as Professor McRae
said in his dissent) then thete is no such chilling effect. What Professor
Kelsey is seeking to do is to turn Professor McRae’s limited and quite
focused statement into broad suppott for the proposition of those who
oppose ISDS, that ISDS itself causes regulatory chill, This is evident in her
statement, which she attributes to Professor McRae that, “the ebilling effect

describes a systemic impact of potential of ISDS claiggs, row risk
assessment of the likelihood and potential suc

I ? 189
tua bein aid ;
Professor McRae’s disse
cateful reading of '@ i

extent that the Crown undetstands v

statement, the Crown certainl

8 #A17, Seventh Affidavit of Kelsey at [59),
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