Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

Opportunities to grow New Zealand exports in a number of TPP markets that have high-growth
potential, particularly in South East Asia, would be undermined if New Zealand did not enter TPP.
New Zealand firms would have to rely on existing FTAs or the WTO framework where New Zealand’s
liberal commitments are not in all cases matched by the TPP Parties.

4,10.2 Disadvantages to entering TPP, Financial Services

New Zealand already has an open and transparent financial services policy regime. This, together
with the policy space preserved under TPP to regulate for prudential reasons, means there would be
little policy risk and minimal disadvantage for New Zealand to enter TPP with respect to Financial
Services. Like the WTO and all New Zealand FTAs, TPP preserves policy space to app! form of

the integrity and stability of the financial system more broadly. Further excéyti
New Zealand’s non-conforming measures schedule {as outlined in gal
ate

this NIA). This includes New Zealand-specific exceptions that ap i
{ as a requirement to provide subsidies to all financial insgi rated i
non-discriminatory basis.” %

The Financial Services Chapter applies the

; {Ceptions ), including the exception for prudential regulation. n

ment can t a determination of whether or not the financial services
el ecijed by a tate-to-state dispute settlement process, not ISDS. The procedural

ilt into the TPP ISDS mechanism also apply to any ISDS claims involving

Investment and ISDS legal obligations sections of this NIA.)

; ancia s@
( @ >r<—.>m1r3c>rary Entry
" e Temporary Entry Chapter will enhance access into TPP countries for business persons engaged

in trade in goods, the supply of services, and the conduct of investment activities. It is designed to
assist individuals and businesses taking up the commercial opportunities offered by varicus aspects
of TPP. Importantly, the Chapter does not apply to people seeking employment in New Zealand or to
immigration matters, such as citizenship or permanent residency applications.

The Temporary Entry Chapter operates based on country-specific commitments set out in Annex 12-
A. Each country’s Annex specifies the conditions and limitations for entry and temporary stay
provided to TPP countries (a ‘positive list’ of commitments).

¥ respect to subsidies, these exceptions mean that New Zealand retains the ability to maintain or implement new
subsidies that discriminate on prudential grounds, or discriminatory subsidies to government-owned or controlled financial
service providers, or any entity that is systemically important to the financial market in New Zealand.
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4.11.1  Advantages of entering TPP, Temporary Entry

The Chapter commits all TPP Parties to provide streamlined and transparent procedures for
temporary entry applications, including a reguirement to publish explanatory information on the
requirements for temporary entry and the typical timeframes for application in each country. This
type of increased information should assist New Zealand business people when doing business in all
TPP countries. A majority of TPP countries have made additional positive commitments on
temporary entry, beyond existing commitments made in GATS and some of New Zealand’s existing

FTAs (particularly AANZFTA, which covers Brunei, Singapore, Viet Nam and Malaysia).
with its «

The US has not made positive list commitments on temporary entry under TPP,

approach to most international agreements. New Zealand sought improved

Temporary Entry will meet to consider opportunitias
temporary entry of business persons.

This means conditions for entry in Us ot alt: PP Conditions are also not altered
for entry into Australia @Zealand : cparate preferential access under
ANZCERTA. %r@ %

The commi S articule @r providers of professional services, such as
accougfants itects, 'x?«' pY are provided predominantly by travelling to meet clients.
ies, in¢liding \ ealand, require reciprocal access or impose conditions and

- s on_ACCess 8 under TPP. If New Zealand was not a member of TPP, New Zealand
business ' the benefit of these trade-facilitating outcomes, and would remain subject
to Igs)ireach TPP country.

@ 2  Disadvantages of entering TPP, Temporary Entry

@ o net disadvantages for New Zealand would stem from this Chapter. New Zealand's country-
specific temporary entry commitments in TPP are based on existing commitments in New Zealand’s
FTAs with ASEAN and Malaysia, and are consistent with current policy settings related to business
visitors, intra-corporate transferees, installers of services and independent professionals.
New Zealand's market access commitments under TPP would not affect New Zealand’s specific
licensing and other requirements (i.e. professional codes of conduct) for business people from TPP

countries. The Chapter specifically provides that there is no recourse to dispute settlement under
TPP for refusal to grant temporary entry.

O

4.12 Telecommunications

Further to other Chapters that would apply to the provision of telecommunication services (for
example the Cross-Border Trade in Services and Investment Chapters), the TPP Telecommunications
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Chapter sets out regulatory disciplines to underpin effective market access and competitive markets
in telecommunications services in the TPP area.

The Chapter builds on the disciplines developed in the GATS Telecommunications Annex and Basic
Telecommunications Reference Paper and the Annex on telecommunications regulatory disciplines
in AANZFTA. The Chapter recognises that the telecommunications sector is both an important
infrastructure enabler for trade in other goods and services, as well as a distinct services sector in its
own right. The TPP Telecommunications Chapter extends and updates these regulatory disciplines to
reflect the developments in approaches to the regulation of markets since the conclusion of the
GATS in the 1980s.

All the disciplines in the Chapter are assessed as consistent with current

se
R elements, leased circuits, co-location of equipment and access to

ransparency - the chapter sets out expectations regarding transparency in the formulation
and implementation of regulatory measures in the telecommunications sector, as well as with
respect to any licensing requirements applied to telecommunications suppliers.

4,12.1 Advantages of entering TPP, Telecommunications

Joining TPP would provide a clear indication to international service suppliers and investors that
New Zealand has in place a pro-competitive regulatory framework in the telecommunications sector
that is consistent with international practice and focussed on the long-term benefits to end-users of
telecommunications services. This forms part of the environment that supports the attraction of
leading technology, capable of generating wider economic development in New Zealand.

The Telecommunications Chapter would also benefit New Zealand services suppliers interested in
providing services in TPP markets by providing a common set of expectations regarding the
regulatory issues capable of affecting market access in the telecommunications sector.
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The Chapter includes provisions to assist TPP Parties to address the issue of the high cost of
international mobile roaming. This is a significant practical issue for business and consumers in
today’s globally inter-connected world. New Zealand worked actively with TPP Parties to highlight
the issue and seek suitable arrangements to enable Parties to pursue options to deal with the issue.

The Chapter also includes an explicit recognition that different jurisdictions take different
approaches to regulation, including that some have a tradition of using ex-ante regulation, while
others — including New Zealand — adopt a combination of approaches aimed at maximising efficiency

in relation to the size and competitive conditions of our market.

While in a few areas, a limited number of TPP Parties — Viet Nam, Brunei,

isio \ cha
prlx okltgations are placed on

the companies Chorus and Spark upday a al Servj hligatien,>and both suppliers comply
with the relevant provisions o ' r, 50 a compatadiee pption is not required.)

Though joi' A \, would antailwmn king regulatory disciplines that go beyond current
New Za %‘u ments XTS and AANZFTA, these are assessed as consistent with

aland % ulat& ngs governing the telecommunications sector. In particular, as
owledges that regulatory needs and approaches will differ market to

commercial impact. Similarly the annexes attached
scale rural telecommunications suppliers fro
determined not to be commercially significaqt.

Ch

@@. Electronic-Commerce

New Zealand recognises the potential of electronic commerce to generate opportunities for
economic growth and development, and has included e-commerce chapters in four previous FTAs.
The TPP Electronic Commerce Chapter aims to promote the adoption of domestic frameworks
capable of building confidence among e-commerce users, as well as avolding the imposition of
unnecessary barriers to the use and development of e-commerce.

TPP provisions concerning the establishment of domestic legal frameworks governing electronic
transactions are consistent with internationally developed model frameworks and support consumer
confidence in e-commerce. The Chapter alsc contains provisions covering electronic authentication
and signatures, online consumer protection, the protection of personal information of the users of
e-commerce, unauthorised commercial electronic messages, and which recognise the value of
cooperation on cybersecurity matters. A second group of provisions aims to minimise unnecessary
barriers to e-commerce: encouraging the adoption of paperiess trading, prohibiting customs duties
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on electronic transmissions between the Parties, requiring non-discriminatory treatment of digital
products and minimising unnecessary barriers relating to the cross-border transfer of information by
electronic means, the location of computing facilities, and access to source code.

The Chapter also contains a set of principles recognising the importance of access to and use of the
internet for e-commerce, as well as a cooperation section enjoining the Parties to work together to
assist SMEs to utilise e-commerce, to encourage the private sector to develop methods of self-
regulation capable of fostering e-commerce, and exchanging information on e-commerce issues
covered under the chapter.

4.13.1  Advantages to entering TPP, E-commerce

Connectivity is a crucial driver of New Zealand’s economic growth. As a s
dependent on trade, information and communications technoloe

electronic commerce) plays a significant role in our (@
represented roughly 11% of New Zealand's GDP |

g @and services)
were worth NZ$1.7 billion in 2014, an 8 percé . portantly, the ICT
sector is an enabler, underpinning the de nf and e New Zealand’s services
sector more broadly, @ @

sal of its trading partners to date, including Thailand and
18 provide certainty for New Zealand users of e-commerce,
grs Who conduct their business online, that TPP Parties would not
tivties on electronic transactions. This represents a significant step towards
ermanent commitment by all WTO members not to impose customs duties on

Chapter includes clear acknowledgement of the importance of consumer protection, the
protection of personal information of users of electronic commerce, and ensures Parties will have
measures in place to deal with unsolicited commercial electronic messages (SPAM). In
New Zealand’s case, we already meet these obligations through our broader regulatory framework
covering privacy, consumer protection and problems associated with SPAM. New Zealand would
benefit from joining TPP in this area through the signalling effect of the importance placed on key
principles in these areas, as some of the other TPP Parties have different approaches to these issues,

These provisions also benefit New Zealand exporters through helping to build public confidence in
the use of e-commerce.

There are new provisions in the Chapter on cross-border transfer of information by electronic means
and on location of computing facilities that contain important principles recognising the value of -
information flows and the development of new technologies and services such as cloud computing,
for the growth of innovative and cost-effective approaches to the delivery of business services, This
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is of benefit to New Zealand companies engaged in a wide range of innovative industries that rely on
the transfer of information and on computing facilities and services. At the same time, these
provisions uphold the Government’s ability to take measures affecting the cross-border transfer of
information by electronic means, or the location of computing facilities in the event that public
policy issues arise (e.g. from new uses of technology). These enable TPP Parties to adopt measures
needed to achieve a legitimate public policy objective, provided such measures are not applied in an
arbitrary or unjustifiably discriminatory way; are not required to achieve the public policy objective
and do not constitute a disguised restriction on trade.

ensured that the Chapter would permit the continuation of curke ol ings tgrenco

4.13.2  Disadvantages to entering TPP, E-Commerce
The Chapter includes provisions on the non-discriminatory treatment of digi se ar «
new for New Zealand and have not been extensively tested in other agr 1\ New Zeala a@

cy g

new commitments sit alongside New Zealand’
distribution, exhibition and broadcasting a

Round. These provide non-discrimingtery tre
apart from the general ex d the spech 5 A
New Zealand’s GATS sch @ %
hat-gb beyond the focus that New Zealand has usually
pters, which concentrated particularly on the specific
ctive e-commerce environment, such as the promotion of
{signs for the recognition of electronic signatures. TPP would extend this
1o x o>digital products, internet interconnection charge sharing, cooperation on
Quisfons on source code and the location of computing facilities. These provisions

negbtiated to sit within New Zealand’s current policy settings and to reflect a balanced

@ advantage of the opportunities available in the digital age, as well as incorporating any safeguards
: required to protect the interests of users of e-commerce in areas such as privacy, security and
confidentiality.

4.14 Government Procurement

The TPP Government Procurement™ Chapter sets out rules by which companies can compete for
government contracts. Its aim is to provide open, transparent and competitive procurement
whereby companies from other TPP countries are afforded treatment equal to the treatment given
to domestic suppliers in bidding for government procurement contracts covered by the chapter.

*® Government procurement is the acquisition of goods and services by government entities from third parties to fulfil
their public functions.
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Each TPP country has negotiated a “Schedule of Commitments” that sets out government entities,
procurement activities, and minimum value thresholds that together determine what contracts are
subject to the commitments in the Chapter. This is the “covered procurement”. Coverage of
Government Procurement under the Schedules of Commitments includes central government
(typically ministries and departments) and other government entities (such as state-owned
enterprises), with some countries including also sub-central government. Some TPP Parties will also
have transitional and delayed implementation provisions in certain areas.

TPP includes a commitment to undertake further negotiation three years after the Agreement
comes into force with a view to achieving expanded coverage. Under this commitmen P Parties

may agree that these future negotiations include sub-central coverage™ (although i e that
for Parties that administer the kinds of procurement at the central Jevel % at othe
lv i

Parties may administer by sub-central entities, these negotiations m {o! tments 3
central level of government rather than at the sub-central level

{ 4.14.1 Advantages to entering TPP, Gg

The Government Procurement Chapter woul
business opportunities, in the form of g

\ éred government contracts include a wide range
 including health, education, housing, transport, public

of goods an
utilitigs>a i Gvide opportunities for New Zealand to further diversify its

wi e’do not have existing government procurement commitments®: Malaysia, Mexico,

d Vet Nam. Malaysia and Viet Nam have typically not included government procurement in

{ ir ¥TAs, so TPP would allow New Zealand companies to be amongst the first international
suppliers to secure preferential access to these markets. (With the exception of “Other Covered
Entities” in Section C of Mexico’s schedule, which would not be offered to New Zealand. This is
reciprocal; Section C of New Zealand’s schedule would not be offered to Mexico.) TPP also builds on
the opportunities New Zealand businesses secured under the WTO Agreement on Government
Procurement {GPA), with some modest improvements to access in Canada, Japan, Singapore and the
US (e.g. additional entities and coverage of private-public-partnerships). With respect to Australia,
the GP Chapter would give New Zealand suppliers clearly defined access to covered procurement

and rights of challenge that are not spelled out in the existing non-treaty level arrangement, the
Australia New Zealand Government Procurement Agreement.

3 Australia, Canada, Chile, Japan and Peru have already included sub-central coverage in their TPP schedules.

i Other TPP countries are covered by Government Procurement Chapters in New Zealand's existing FTAs, and the WTO
Agreement on Government Procurement (GPA).
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The chapter also includes a specific provision aimed at ensuring small and medium enterprises
(SMEs) would be better placed to access procurement opportunities, for example by seeking to
ensure tender information is readily accessible online and tender responses able to be made
electronically; to endeavour to make ail tender documentation available free of charge; and for
procurement projects to take into account the participation of SMEs. This is particularly important
for New Zealand exporters given our large proportion of small businesses.

The TPP Government Procurement Chapter establishes certain procedures that provide for

transparent and competitive tendering that TPP Parties must follow for covere @r‘?ment
SSib[@

activities. Collectively, these make bidding for government contracts in TPP P
ies whi are

and transparent, and key elements include:
n\a

2 Non-discrimination, so that Parties must treat suppliers from goun
to the Agreement no less favourably than domestic sup %
nt) asi
s ’ e H

s A prohibition against offsets (i.e. requirements f ontract.

4 Requirements in respect of the mat ender notices and

documentation.

Minimum time frames

@ gpvironment. e:ﬁ

4.14.2  Disadvantages to entering TPP, Government Procurement

New Zealand would not be required to change its current procurement practice or regulatory
framework on entering TPP, as the obligations for New Zealand are consistent with New Zealand's
Government Rules of Sourcing. New Zealand's schedule does not include any additional
commitments beyond those already made in other agreements, in particular the World Trade
Organization Agreement on Government Procurement (GPA). In other words, New Zealand would
simply extend the commitments that are already in place for many other countries, including a
number of TPP Parties.

TPP would place the same restrictions on certain policy options as several of New Zealand’s existing

trade agreements (including the GPA), for example the ability to compel government agencies to

“buy local” under preferential procurement policies. In addition to the fact such obligations are
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reciprocal and therefore bring net benefit to New Zealand businesses and the economy, TPP would
not constrain the Government’s ability to support local suppliers in other ways than through
preferential procurement policy. As an example the Ministry of Business, Innovation and
Employment (MBIE) and New Zealand Trade and Enterprise (NZTE) have been working closely to
help support New Zealand businesses to develop their tendering capability so that they can be
competitive both domestically and in foreign markets. These and other initiatives to support local

businesses, such as through access to research grants or other incentives, are not precluded by the
Government Procurement Chapter.

the opportunity to pursue new market access priorities and continue to refl g
Negotiations on sub-central coverage would be shaped by the fact ativi

procurement in New Zealand that is undertaken at the local gov {approyi

INg an interest in a
B commitments in the

chapter have not been applied by tb means New Zealand procuring
entities covered by the chapt be proceedings. The actual effect of
this for New Zealand is | ealand government agencies already accept

tenders from forgig 5 ideright edress through the New Zealand courts, so the
riskofanyin@ : edingd ik X

aws that prohibit anti-competitive conduct, and authorities responsible for enforcing
ition laws, Parties will be required to endeavour to apply their national competition law to all

mercial activities. However, each Pérty may create exemptions based on public policy or public
interest grounds,

4.15.1  Advantages to entering TPP, Competition

Should New Zealand enter TPP, the benefits to New Zealand of increased flows of goods and services
under the TPP could potentially be compromised by cross-border anti-competitive practices in other
TPP countries. Competitive distortions, such as anti-competitive conduct, have the potential to
restrict trade and investment, and negate the benefits that might otherwise accrue to New Zealand.
The TPP Competition Chapter mandates the establishment of strong competition regimes in all TPP
Parties (including those that may not have had them previously), which would provide New Zealand
businesses operating in these countries with an increasingly stable and predictable business
environment as these regimes are developed. The cooperation provisions of the chapter should also
assist in the development of these regimes.
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The Competition Policy Chapter also provides for procedural fairness and private rights of action.
These provisions would allow New Zealand businesses to take actions in TPP Parties if they
encounter anti-competitive behaviour. (New Zealand law already provides this mechanism, so
entering TPP would not create an additional obligation for New Zealand.) Where these provisions do
not provide adequate recourse against anti-competitive behaviour, there is the ability under the
chapter to enter into consultations on a government-to-government level.

Over time, the development of robust competition policy and law in the TPP region should

contribute to higher economic growth rates in TPP members, particularly deys country
members.* In the long term, improved growth rates in TPP countries would 3 rove
opportunities for New Zealand firms operating in these markets.

4.15.2  Disadvantages to entering TPP, Compe \ ;

No significant disadvantages would arise from this Pory N . nd has had
weil-developed and well-functioning competitioyis q AV: , New Zealand

would not need to amend its competition |l

Act 1986 prohibits anti-competitive eonduct \ahe
for enforcing the Act. @

Note that the Cha @ the pt certain commercial activities from laws
prohibiting ar HEYE condpuct) outdgi

Eive flexibility for New Zealand to carve out specific
wie there policy or public interest circumstances to do so.

t t@@ Enterprises
he T%@ State-Owned Enterprises {SOEs) and Designated Monopolies recognises each

ents, The Commerce
ssion is primarily responsible

establish and maintain SOEs and monopolies, while aiming to establish a level
;) field between state-owned or controlled companies and their competitors. There are

xceptions to preserve each TPP Party’s ability to pursue policy objectives through SOEs and
monopolies.

The SOE provisions apply to companies more than 50 percent owned or controiled by the
Government and which have a commercial focus — not those which operate principally on a not-for-
profit or cost-recovery basis. For New Zealand, this would include some of the companies subject to
the New Zealand State-Owned Enterprises Act 1986 and other commercially focused companies in
which the Government owns a majority share {(e.g. Air New Zealand).

33 See “OECD Factsheet on How Competition Policy Affects Macro-Economic Outcomes” {2014) for an extensive list of

empirical studies on how the adoption of competition policy and law improves rates of growth both in individual sectors
and for economies as a whole.
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The monopoly provisions of the Chapter will apply to the trading activities of entities granted the
exclusive right to buy or sell a good or service. This would cover the monopoly functions of a small
number of New Zealand government-owned entities in New Zealand, such as Kiwirail's functions
related to the administration of New Zealand’s rail network and Transpower’s operation of the
National Grid. It excludes existing privately-held monopolies but would include future private and
government-owned entities that the Government designates as monopolies {Zespri, for example,
would be excluded). PHARMAC is not covered by these provisions.

An exception to the Chapter excludes SOEs and monopolies with annual revenues below SDR 200
million®® {currently around NZ$400 million}. TPP Parties will adjust this threshold eve

(
* 4.16.1  Advantages to entering TPP, S 3
Designated Monopolies
The Chapter would support New Zealand efs and 5 3
be an appropie .|
i hjec{ives through SOEs and monopolies. Taken
together, thes £y oy SV level playing field for New Zealand businesses
{ % Duying or selling a monopoly good or service. This is an important element in ensuring
' certainty and a level playing field for New Zealand businesses when they are trading with SOEs

and monopolies from TPP countries.

5 New Zealand businesses trading with monapolies from TPP countries also would benefit from
an obligation to ensure that a monopoly does not use its monopoly position to engage in anti-
competitive practices (practices which restrict or distort competition, for exam ple anti-
competitive agreements and abuse of dominant position) in markets where the monepoly has
not been granted monopoly rights.

%% The threshold is expressed in International Monetary Fund Special Drawing Rights {SDRs), a unit of account used by the
International Monetary Fund and based on a basket of international currencies. The conversion from SDRs ta New Zealand
doilars changes periodically with currency fluctuations.

35 Based on New Zealand's 2014 financial statements, http://www.treasurv.szovt.nz/zovernment[ﬁnancia!statements[
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Each TPP country will need to make a list of its SOEs and monopolies publicly available, and
provide on request further information about its policies or programmes which allow for non-
commercial assistance to an SOE, which could affect trade and investment between the TPP
Parties. Greater access to information would enable New Zealand exporters, especially smaller
businesses, to make more informed decisions about operating in TPP markets.

a A provision on Government ‘non-commercial assistance’ to SOEs builds on existing WTO
obligations related to government subsidies by focusing specifically on advantages given to
SOEs because of their government ownership, and by covering services which an SOE provides
outside its own country. The obligation prevents a TPP Party from causing adverseeffects or

injury to the interests of another TPP Party through non-commercial a hat it
provides to an SOE. This could be financing or loan guarantees on % ercially,
practic

available terms or equity capital inconsistent with usual investmen rovided Rithe
directly by the government or through ancther entity. Thisg rov des a rerR (g
affected because of the subsidies the SOEs recef
u Importantly for New Zealand, governpe ideg~y"ag QOK Jor services that the
SOE supplies in its own territo dgd. This meg % vbligation does not apply
i QES, since they tend to be focused

passen Fré i : d.—The exclusion from this obligation for services

suppli X re is policy space for future governments to establish
]

pmpdred to both local competitors and exporters from other TPP Parties that would enjoy coverage
of the SOEs Chapter. Some further obligations of the Chapter would benefit New Zealand exporters
regardless of whether New Zealand entered TPP, for example that each TPP country publicly list its

SOEs and moncpolies (a practice New Zealand already undertakes).

The Chapter includes exceptions that are specifically tailored to the obligations of the Chapter. The
following are examples of areas in which flexibility has been retained:

@ Government procurement is excluded from the scope of the SOEs chapter (which will ensure
flexibility around government purchases involving SOEs, including procurement through
public-private partnerships).

5 Sovereign wealth funds (such as the New Zealand Superannuation Fund) and independent
pension funds are excluded from scope.
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» Other exclusions will provide flexibility for future policies a New Zealand Government might
want to pursue, including for monetary policy, the resolution of failed financial institutions,
export credits and temporary government ownership as a result of foreclosure.

New Zealand would also be able to take temporary action to respond to a national or global
economic emergency. The TPP-wide general and security exceptions would also apply.

New Zealand has specific exceptions allowing government support for SOEs for the following:

& The supply of construction, operation, maintenance or repair services of physical
infrastructure supporting communications between New Zealand and other TPP Parties.

B The supply of air transport services and maritime transport services to the g
provide a connection for New Zealand to the rest of the world, and for

at they

nseot re th i ;
assistance is provided in order to maintain ongoing operations; as hot ca @

significant loss in a competitor’s market share or significan
{This exception is referred to in a separate side let
( alongside TPP. See Sections 2 and 5.31 of this NI

ut avompetitd('s p
altd agree stralia
w To Solid Energy (to take into account a y for e %j: :remediation and
any future assistance the Governmen y e to Sph
i : ng TPR ed Enterprises and

w Zealand arising from this Chapter, primarily

to comply with its obligations for SOEs and designated
roadly in line with current practices and the principles
StateXOwned Enterprises Act 1986 — and New Zealand state-owned
t up to operate on a level playing field with privately-owned companies

Some SOEs obligations would, however, be additional for New Zealand. TPP would extend existing
WTO obligations to include subsidies provided to SOEs for services they provide outside
New Zealand and subsidies provided to SOEs which produce and sell goods in New Zealand in
competition with companies from TPP countries established in New Zealand. As noted above, it is
significant for New Zealand that the subsidies obligation does not cover government support for

services an SOE supplies within New Zealand (and most of New Zealand’s SOEs are focused on
providing services domestically).

4.17 Intellectual Property

The TPP Intellectual Property (IP) Chapter sets out a number of obligations for TPP countries. These
obligations cover copyright, patents, data protection for pharmaceutical products, plant variety
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rights, trade marks, geographical indications, industrial designs, domain names, enforcement of
intellectual property rights and internet service provider lability. The Chapter also contains
provisions on traditional knowledge, traditional cultural expressions and genetic resources.

The Chapter contains the most extensive set of intellectual property obligations in a FTA negotiated
by New Zealand. Many of the obligations go further than the obligations New Zealand has under
multilateral treaties like the World Trade Organization’s Agreement on Trade-Related Aspects of
Intellectual Property Rights {TRIPS Agreement) or under New Zealand’s previous FTAs.

regime. But some provisions require New Zealand to make changes to law or
ratify the Agreement, most notably in the areas of copyright and relate {s,

variety rights. These are discussed below. In many cases Ne h

approaches to these obligations, as well as exceptions and lim#
Overall, the obligations in the IP Chapter w net ealand. These
ideN iy other Chapters.

disadvantages must be considered in the c® Sbenefits p
2y £ TPP, Ini operty

with a prior trade mark right they have in that market, or if the proposed Gl was a common

@E E name for a product in that market that should remain available for use by all traders.

° Where a TPP country entered into an international agreement with a third party that included
obligations to protect Gls, exporters would have reasonable time and opportunity to provide
comments on whether those Gls should be protected.

There would be increased transparency by TPP countries on their processes for the protection
of Gls both domestically and through international agreements, making it easier for exporters
to participate in relevant processes.

The transparency requirements include an obligation for a TPP country to tell other TPP
countries when proposed Gls in international agreements will be open for comment, including
whether parts of those terms, or their transiations or transliterations, are proposed to be
protected.

Taken together, these obligations would benefit New Zealand exporters who use common names to
market their goods overseas. TPP would help them guard against the risk that a Gl receives
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protection when they consider that the protection would be unwarranted, which could limit their
use of a trade mark or a generic term in a TPP market. There are currently no international law
obligations on Gls that require this type of due process.

Consistent enforcement procedures

TPP requires Parties to provide greater uniformity in civil and criminal procedures for the
enforcement of intellectual property rights.

Greater uniformity of enforcement procedures throughout TPP countries can reduce the regulatory
and business compliance cost for New Zealand businesses when enforcing their intelleg property

rights in other TPP Parties.*® The Chapter would require New Zealand to make on] ges to
its enforcement procedures. These are described in Section 5 of this NIA. « @
Traditional knowledge

work together on traditional knowledge issu e measures to
respect, preserve and promote traditional kfow! ndtradition t eXpressions.

The TPP IP Chapter contains a number of provisions on tradi wledge ement,
Parties recognise the relevance of traditional knowled o@ al pro commit to
ee theip A(it

The Parties also agree to pursueaun - may include taking into account
information related to t%ﬂ PO AT popportunity to inform patent offices of

each Party that a e

digital librari t nformatio
patent a@ ow to d%

i on the interface between traditional knowledge and the intellectual

elar the patent system) have been included in an FTA New Zealand is Party
nt step forward for the protection of traditional knowledge.

aditional knowledge and cooperating in the training of
ations related to traditional knowledge.

period for patent filing
will require Parties to provide that public disclosures of an invention by or with the consent of

@ the inventor, in the twelve months before a patent application is filed, will be disregarded when

determining whether the invention is novel or inventive {(known as a grace period). Under current
New Zealand law, such disclosures would mean that the invention would not be considered novel
and therefore a patent would not be granted.

TPP would require Parties to provide a 12-month grace period to New Zealand nationals seeking
patent protection in that Party. This may be of benefit to New Zealand inventors seeking to market

* 1n this context, greater uniformity of enforcement procedures should not be taken to mean greater uniformity of
substantive remedies or penalties. TPP provides countries with fiexibility in many cases to tailor the level of penalties and
remedies in & way that takes into account countries’ unique demestic circumstances.
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their inventions.” It would allow them to make their invention known to others without first seeking
confidentiality agreements. This can be useful to determine the commercial viability of an invention
or seek investment capital before incurring the expense of a patent application. Academics could
also benefit. It could allow them to publish their research without needing to wait for a decision on
whether to file a patent application based on that research. These benefits will accrue mainly to
inventors and researchers. It has not been possible to quantify the benefits of this provision.

A grace period provision can lead to uncertainty for inventors and people seeking to use their

inventions about whether a disclosure of an invention means the invention is in the puplic domain
{and available for use by anyone) or may lead to a patent application in the future ( e of the
invention would infringe the patent).

Peru and Chile already provide grace periods, so joini
most of New Zealand’s key TPP markets.

4.17.2  Disadvantages of er r@, In
Loss of policy flexibilj @
Many obligations in the ould o@ gwobligations for New Zealand but would not
w or B e new obligations would not therefore directly
e ations would, however, place new limitations on the
ity to modi wZ€aland’s intellectual property settings to ensure they are

or oynd stic cikcumstances, Intellectual property regulation needs to be able to
& :‘% €es and technological change. ‘Locking in’ settings could have future

\ ovation that flow on to the wider economy, as well as implications for the

he mplication of this loss of policy flexibility is difficult to predict. The extent to which it restricted
New Zealand’s intellectual property policy settings from being modified to meet future Government
objectives would only become known in the future. Whether locking in current policy settings
materially disadvantages New Zealand depends principally on how prescriptive the relevant
obligation is and the availability of other policy tools to achieve the relevant future policy objectives.

Data protection for pharmaceuticals

Pharmaceuticals cannot be marketed unless they have received regulatory approval to do so. In
New Zealand, obtaining this approval involves providing the New Zealand Medicines and Medical
Devices Safety Authority (Medsafe} with data concerning the safety, quality and efficacy of the
pharmaceutical. As this data can be costly to produce, generic pharmaceutical manufacturers

87 1t should be noted, however, that inventors would need to consider whether this disclosure might also prevent them
from obtaining patent protection in other countries that do not have grace period provisions, like the EU, China and india.
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wanting approval to market generic versions of pharmaceuticals already approved by Medsafe
generally seek to rely on the data submitted by the original manufacturer of the pharmaceutical.
Under the Medicines Act 1981, Medsafe does not consider applications relying on this data until five
years after the date of approval of the new pharmaceutical. This is the ‘data protection’ period,
which is provided independently of patent protection and applies to all pharmaceuticals, including
biological pharmaceuticals {‘biologics’).

Data protection provides a period of protection against competition from generics®™. If no data
protection was provided, the manufacturer of a generic version of a pharmaceutical could obtain

approval and {assuming there was no patent, or the patent had expired™) market th ric soon

after the new pharmaceutical entered the market. Under these circumstance rs of «
new pharmaceuticals may be unwilling to invest resources in bringing a n a ical tg th@
New Zealand market. New Zealand’s current practice meets an existi ligationander the

Agreement to protect the data submitted with the new phar, om disc, r unfair

( commercial use. @ @
* TPP would require New Zealand to continue to urren % ata protection for

small molecule pharmaceuticals. The obliga

five years’ data protection for biologics. This, .
on for biologics and the time for Medsafe’s regulatory

(\ cufrent five year data protection period for both small molecule and biologic pharmaceuticals in
the future.

TPP Parties would be required to review the period of market exclusivity provided for biologic
pharmaceuticals after ten years.

TPP would also require New Zealand to provide five years’ data protection to new small molecule
(but not biologic) pharmaceutical products that contain a both new and a previously approved active

Y reference to “generic” in this section of the National Interest Analysis generally includes both a generic version of a
small molecule pharmaceutical and a biosimilar for a biologic pharmaceutical.

¥ While the patent term of 20 years is significantly longer than the period of five vears of data protection, regulatory

approval can be granted many years after the patent application has been granted. In some cases, data protection will
continue to apply after the patent has expired.
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ingredient. This would not require a change to New Zealand law but entails a loss of policy flexibility
in the future for small molecule pharmaceuticals.

Patent term extensions

A patent for an invention provides the patent owner with the right to prevent others from
commercially exploiting the invention for the term of the patent. This provides an incentive for new
inventions to be produced. Patents are of particular importance to industries in which the costs of
developing new products are much higher than the cost of copying them (for example, the
pharmaceutical industry). The patent term in New Zealand is twenty years from the filing date of the

patent application. «
TPP would require New Zealand to extend the term of individual patents i@ @
e if there were unreasonable delays in the Intellectual Prope f Zealar@ks
granting of the patent. .
If there was an “unreasonabie curtailment” e ive p a result of é“"'*j
Medsafe’s marketing approval process.‘“’; S
to st patents; IngluN

Co A\ wi f thes X
ly fora ‘ tension;
) ould be.

It@@ ew Zealand businesses seeking patents in other Parties would benefit from access
én

Ed

xtensions as a result of New Zealand joining TPP. Patent term extensions are already
quivéd to be provided in the US, Australia, Japan, Singapore and Chile, so joining TPP would not
provide additional benefits in most of New Zealand’s key TPP markets, ™

Patent term extension for delays in granting a patent: For IPONZ delays, patent extensions would
only be necessary if the patent was granted after a delay of more than five years after its filing date
or more than three years from the time the patent applicant requested its examination (whichever
was later).

There are two ways this obligation could impose costs on New Zealand. It could impose new
administrative costs on IPONZ in monitoring the time an application was taking to keep track of

* The effactive patent term is the period between the date a pharmaceutical receives marketing approval and the expiry
of the patent term.

M tven in the other TPP Parties, benefit would only arise if the commercial life of the patented invention in that market
extended beyond the 20 year patent term (which is unusual for non-pharmaceutical patents).
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when an extension would be required to be granted.” it could also impose costs if any extensions
were in fact required to be granted as New Zealand businesses and consumers would face higher
costs for access to the technology protected by the patent.

if an extension was required to be granted for a non-pharmaceutical patent, people using the
patented invention would face higher costs for longer. This would include innovators seeking to use
the patented invention to develop new products or services. If the invention was stil being
commercialised in New Zealand on the expiry of its twenty year patent term, consumers may also
face higher costs. This is unlikely, however, as most patents lapse before the patent term expires, as

the patent owner decides not to pay the renewal fee. Only around 42% of all pate nted in
New Zealand whose protection ended since 2005 ran their full twenty year term XA ber of

these are likely to have been pharmaceutical patents. ' «

It is unlikely that any patent term extensions would need to be
one of the most efficient intellectual property offices in
patent applications are only examined if the pa

the need to grant an extension. This would

IPONZ processing times. @

'@ Ncignt processing — including the number of
the guailability of expert patent examiners to process

& eovi e additional incentive to maintain efficient processes. Assuming
w%‘ éncy is maintained, the Government does not anticipate that any
eed to be provided.

extension for delays in granting marketing approval for pharmaceuticol products: As

ith IPONZ, Medsafe’s processing times for marketing approval for pharmaceutical products are
among the most efficient in the TPP region. Accordingly, very few patent term extensions are
expected to be required as a result of Medsafe’s approval process leading to an ‘unreasonable
curtailment’ of the effective patent term, and only in exceptional circumstances. What constituted
an ‘unreasonable curtailment’ is not defined in the TPP so would be determined domestically.

If an extension was required to be granted in relationto a patent covering a pharmaceutical product
(for either a Medsafe or IPONZ processing delay) there could be significant costs. This is because
access to generic versions of pharmaceuticals in New Zealand provides cost savings to both

*2 These costs would be incurred regardless of whether any extensions were granted.

s The percentage of patents that run their full term is expected to decrease. The renewal fee required to maintain a

patent must be paid more frequently under the new Patents Act {the Patents Act 2013). If the fee is not paid, the patent
will lapse.
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consumers and the medicines budget. When patents on a pharmaceutical expire, PHARMAC {a
government agency that decides which pharmaceuticals would be publicly funded in New Zealand)
typically negotiates significant price discounts for the generic equivalent of small molecule
medicines. While the percentage price drops in biologic markets on biosimilar entry (the generic
equivalent of a biologic pharmaceuticall may be more modest than for small molecule
pharmaceuticals, PHARMAC would still be expected to achieve significant cost savings in this area.**
Additionally, a PHARMAC decision on a pharmaceutical product can also result in significant price

decreases for those products in the private market {e.g. antihistamines), so there is a direct benefit
to consumers in that market too.

alternatives were available. The annual cost is estimated at
years.®

Although Medsafe’s processing times are curre
for example, following changes in resourci

r
the Agreement would, however,

This risk could be
flity.

track of when an extension would be required to be granted.*® Some

ely to be able to be managed through additional information technology.
age for Pharmaceuticals

Ay
uld require New Zealand to provide a form of patent linkage for pharmaceutical products.
is would involve:

current efﬁc'@@
ikely t?e so& itional administrative costs to Medsafe in monitoring the time

Providing a system for patent owners to be notified when a person is seeking approval to
market a generic version of a pharmaceutical previously approved by Medsafe.

s Making available remedies like interim injunctions to enable the resolution of disputes about
the validity or infringement of a pharmaceutical patent.

"

Providing patent owners with enough time to enable them to seek remedies like interim
injunctions before the pharmaceutical product is marketed.

4 Biologic pharmacauticals often carry high costs, in some cases well over NZ$100,000 for a year of treatment.
% See section 8 of this National Interest Analysis (The costs to New Zealand of compliance with the treaty) for more details.
46 . .

These costs would be incurred regardless of whether any extensions were granted.
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New Zealand’s current law and practice already satisfies these requirements. Very little, if any,
disadvantage is therefore expected for New Zealand due to patent linkage.

Medsafe publishes the details of new generic applications on its website within a few days of being
received. This information initially includes the trade name of the product, the active ingredient,
strength, dose form and the applicant. This practice would meet the notification requirement.

The obligation to make remedies available would be met under current law by the availability of
injunctive relief in New Zealand. If a patent owner considers that a generic version of the patented

pharmaceutical will infringe its patent, the patent owner can seek an interim injunctipr g prevent

the generic entering the market while the patent infringement proceedings are detehingdpy the «
courts. {Conversely, a generic pharmaceutical manufacturer can seek a N - declare

patent invalid.} TPP would not require New Zealand to change the le its fog jatent infring

or the requirements for obtaining an interim injunction unde, rt Rul omyfon

law, @
The obligation to provide enough time to s before

marketed would be met through the time Mastafd Jakes to prefess\t
would result in extended market

it is not, therefore, antici 3
exclusivity for patent o of e required, as is the case under some

)
countries’ patep li ms, t omatic stay on the marketing approval for a
ispytesiny
ce

"
“lh)s

tical products are
piication.

dp

ing thesg

generic until olyj t were resolved.”” In other words, Medsafe would not

hav % 2nts on beh arent owners.
ed d
P woul
app

for agricultural chemical products

Agricultural chemicals cannot be marketed unless they have been approved by the relevant
regulatory authority, which requires the manufacturer of a new chemical to submit data concerning
the safety and efficacy of the chemical. This data can be costly to produce. Generic chemical
manufacturers seeking approval to market a generic version of an agricultural chemical already
approved usually choose to rely on the safety and efficacy data submitted by the manufacturer of
the new chemical, rather than incur the cost of developing their own data.

a7 Stays can result in high costs by delaying the entry of all generic versions of patented pharmaceutical products onto the
market. They can also incentivise patent owners to initiate patent infringement proceedings, even if they are likely to lose,
if they think the proceedings will delay the generic entry onto the market. New Zealand law does not provide for stays.
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Under the Agricultural and Veterinary Medicines Act 1997, the data submitted in relation to a
previously approved chemical cannot be used to approve a generic version of that chemical until five
years after the date of approval of the new chemical. This five year period is the ‘data protection’
period, and implements an existing obligation for New Zealand under the TRIPS Agreement to
protect the data submitted with the new chemical from unfair commercial use. If there were no data
protection, it would be possible for a generic chemical to be approved and placed on the market
soon after the new chemical entered the market (assuming that any patents on the new chemical
had expired). This may discourage manufacturers of new chemicals from entering the New Zealand
market at all.

Extending the data protection period for new agricultural chemical products 8 year «
may provide an incentive for more new products to be brought to the New X @

registration of new uses for existing products.”® However, it

term costs of such products to users by delaying market
potential is increased if the extension of data protecti
the term of any patent protection for the releva
protection. The increased protection coul
for new agricultural chemicals, if othe

{
. th%
jes\ This

passed on to domestic
products and innoyatar:

caldnd law currently protects copyright for 50 years®. Under TPP, New Zealand would be
quired to extend the copyright term to 70 years. The extension only applies to works that are still
within their current 50 year term of protection. Works that have already fallen into the public
domain would remain in the public domain.

“8 A 2009 review of data protection found no evidence that the current S-year period was inhibiting the entry of products
into New Zealand in respect of new agricultural chemicals generally. However, anecdotal evidence suggested that
New Zealand’s data protection rules were likely to have resulted in fewer new products based on already-known
technology and fewer new registrations of new uses for existing products. The Bill to amend the Agricultural Chemicals and
Veterinary Medicines Act 1997, introduced on 11 August 2015, is intended to incentivise the development of new products
based on previously approved chemicals and the registration of new uses for existing products. The Bill would extend data
protection for new agricultural chemical products for an extra year {up to a maximum of eight years) for each new use the
product is registerad for in the first three years after it receives marketing approval,

 The copyright term for films and sound recordings {inciuding recorded music} currently expires 50 years after the end of
the calendar year in which they were made or published. The copyright term for books, screenplays, music, lyrics and
artistic works currently expires 50 years after the end of the calendar year in which the author died.
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New Zealand has negotiated a transition for the copyright term extension. Under this transition the
term would be extended initially to 60 years then extended to 70 years eight years later. The
practical effect of this is that a number of works would fall into the public domain during the

transition period that would otherwise have had to wait twenty years if New Zealand moved straight
to 70 years protection.

Some New Zealand copyright owners would benefit from a 70 year copyright term in TPP countries.
Works protected by copyright are generally priced higher than works not protected by copyright to
allow for royalty payments to the creator. Extending the term therefore increases the time
consumers must pay —and copyright owners can benefit from ~ this higher price.

In addition to the fact that New Zealand copyright owners already enjoy at]
most TPP markets,* New Zealand is unlikely to benefit significantly frg
a 70 year term because:

% The obligation to have a 70 year term would b
works are still in demand when the curre
required to move to a 70 year term.™
be stiil in demand even when thee

&

Zealand from transfers from New Zealand consumers to foreign copyright owners
en’conservatively estimated at NZ$300 million in present value terms over a 2009-2018
eframe for books, and at NZ$240 million in present value terms over a 2009 to 2078 timeframe
for recorded music.® This is because extending the copyright term would mean New Zealand
consumers would forego savings they otherwise would have made if the books and music they
purchase had fallen into the public domain earlier, Only transfers from New Zealand consumers to

50 including the USA, Australia Chile, Mexico, Peru and Singapore. Note that extending copyright term would mean some
New Zealand copyright owners would also benefit in some non-TPP countries that have a term longer term than 50 years,
given existing international obligations that would require those countries to now provide the term they provide to their
own nationals.

1 Brunei Parusalaam, Canada, Japan, Malaysia, and Vietnam.

2 Jennifer Orr, Jason Soon, Henry Ergas. “Economic Impact of Potential Changes to New Zealand's {P Laws as a Result of
Trade Negotiations”, September 2009 {copyright term extension resuits available at www.tpp.mfat.govt.nz).

53 Ergas et al, p 7. It should be noted that estimating the costs and benefits of a copyright term extension with precision is

difficult given the large number of variables, the limited data available and the effect of changing technology and consumer
trends over the very long time frames involved.

54 Ergas et al, p 9. The assumptions used in the report are set out in Section 7 of this NIA.
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foreign rights holders have been included in these estimated costs.™ New Zealand consumers in this
context include personal and business end-users, organisations like libraries, universities, schools
and museums and people who use copyright-protected works to create new products and services,
including new copyright-protected works.

The cost of a term extension for other types of copyright works has not been modelled. it has been
assumed that the cost in respect of audio-visual works like films and television productions would be
similar to the cost in respect of music.

Extending the copyright term would also extend the time that second generatj
innovators must identify and locate the copyright owner and negotiate their

costs, royalties, and bargaining costs) on these second generatig : i 5

lengthened term would also be likely to increase the “orpha K . i

may impede second generation creators from produgiig 2 works t@ ave reused {“‘}
ibrari \ s, schools and =

&ed to pay undera 50

year term to access copyright tepme - ps_additional transactional costs,
including bargaining to negotj t . N \

The net cost of ex

tors and

{NZ$208-239 million for music and NZ$263-300 million for books),
10n would incur the same net cost as music, and finding the average annual

imates were made, including as a result of digitisation and consumer trends.

creased protection for technological protection measures
TPP would require Parties to prohibit the circumvention of technological protection measures
(TPMs)*, and the manufacture, importation, distribution or offering of products, components or
services promoted or intended to circumvent TPMs, without permission of the rights owner.®

New Zealand law is already consistent with many of the obligations in respect of TPMs. The main
changes the Agreement would require are new civil and criminal sanctions against a person who
circumvents a TPM directly. (New Zealand’s Copyright Act currently only prohibits providing a

5 l.e., it does not include domestic transfers from New Zealand consumers to New Zealand rights holders.
5 Orphan warks are works whose copyright owner is not able to be identified or located.

*7 1PMs include digital locks on copyright works or services that distribute copyright works.

% See Section 5.18 for specific detail on the TPMs obligations.
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device, service or information to enable circumvention.} Some minor changes would also be
required to current prohibitions on providing devices and services to enable circumvention.

The TPM provisions would not require New Zealand to prohibit uses of copyright works that are
currently legitimate under New Zealand law. This is because New Zealand has negotiated an
exceptions provision to ensure people can continue to break TPMs for legitimate purposes. These
exceptions are not set cut in TPP — the Government will determine what they are during
implementation.

Under TPP, Parties are able to provide exceptions and limitations only if:

A legislative, regulatory or administrative process has determined
circumvention has an actual or likely negative impact on a non-infrin

The process has considered any evidence presented on
taken any steps to enable people to use current copysi

The exception or limitation enables the non-i

Non-profit libraries, museums, archives, ic non-commercial

liability if the relevant act

of these TPM exceptions has yet to be decided. The Government will determine
5 ring the implementation of the Agreement. The Government will also consider the extent to

ich the approaches other countries have taken on TPMs exceptions would be appropriate for
New Zealand.

Questions have been raised publicly about the implications of TPP on accessing foreign content
services and on the general use of Virtual Private Networks {(VPNs). The TPP will not ban the use of
VPNs. Under current New Zealand law, the legality of accessing foreign content services {whether
through a VPN or otherwise) depends on whether the person accessing such content breaches
copyright in New Zealand. The Government will utilise exceptions under the Agreement to ensure

that people can continue to access content where it would be legitimate to do so under
New Zealfand copyright law.

The enhanced TPM protections will enable copyright owners to better enforce digital locks or usage
restrictions put on copyright works, to the extent that a civil or criminal prohibition is a deterrent to

Trans-Pacific Partnership (TPP) National Interest Analysis

Page 87



Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

circumvention. This may have some advantages for New Zealand copyright owners whose works are
protected by TPMs in other TPP Parties:

s TPMs that protect against infringement of copyright works (like copying or distribution) will be
able to be better enforced, particularly where a Party currently has limited or no protections
against TPM circumvention.

TPMs that limit certain uses of copyright works will not be able to be circumvented by the
purchaser unless a domestic exception applies, which may increase the capacity of owners to
seek licenses for these uses.

model depends on using TPMs. Many online services providing acces
example, use TPMs to ensure consumers are paying for access to th

S.
If the new protections led to less copyright infringemept- G gxeafenbisiness
development and introduction of new distribution :. : i

O

et\ef a compait i
additional incentive provided by e@’ TPMz protec fherefore be likely to be small.
oy

nd the
ater digital

On the whole, enhan e” unlikely to bring significant benefit to
New Zealand.

rcement of TPMs that facilitate geographic market segmentation or price differentiation,
il limit the ability of consumers to put competitive pressure on rights holders through paraliel
importation, resulting in higher prices for access to the relevant copyright works. If the enhanced
TPMs protections prevent use of copyright works or public domain content in a way that is currently
lawful, users may face additional costs in obtaining permission to get around the TPM to maintain
their current use.®

These costs would be mitigated by creating exceptions to TPM protections for circumvention of
TPMs for uses that would not infringe copyright or are covered by a copyright exception, as outlined
above. However, even if New Zealand creates exceptions enabling TPMs to be circumvented for
purposes that do not infringe copyright, consumers may prefer not to circumvent TPMs rather than
risk relying on an exception to avoid civil or criminal tiability.

53 . : R " - R = N
Users could include businesses, libraries, museums, archives, educational institutions and similar organisations and end
users.
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Internet Service Provider liability
TPP would not require New Zealand to introduce any major changes to internet service provider
(ISP} liability provisions relating to internet copyright infringement. For example, the provisions will

not require ISPs to terminate internet accounts or adopt a “three strikes” - style graduated response
regime.

Parallel importing ‘
The Agreement would not require any changes to New Zealand’s laws on parallel importing. TPP
permits Parties to freely determine international exhaustion of intellectual property rights.

Performers’ rights
The TPP obligations on performers’ rights consist of the obligations in the | QseH and o@

those set out in the WIPO Performers and Phonograms Treaty (WPPT), é iSh\I PR dequires P@ni

to be members.

Currently in New Zealand, if performers consent to ¢kg il g r g, only the
producer of the sound recording has rights over, ]

The WPPT would require that performers akd\b

ha séund recording.

rfdrmances recorded in

sound recordings or communicated pu i \ ght*to authorise any copying of

the sound recording of a perf @e selling egortings and the communication of
i i ul

their performance to the ] d effectivelk™menYr performers would become co-owners

ers would be able to assign their rights to third parties. In the above example of the band,
band members would be able to assign their rights to the record company. If this occurs, any
person wanting to copy or distribute the sound recording of the band would only need the
authorisation of the record company to do so.

In practice New Zealand performers already receive royalties for rights connected to their
performance through contractual arrangements and it is not clear that the flow of royaities would be
likely to increase to any significant degree.

The new rights for performers may benefit some New Zealand performers. It could give some better
bargaining power when entering into recording contracts, However, this is unlikely to significantly
change the bargaining dynamics or substantive outcomes of contracts between performers and the
producers of sound recordings in most cases. If this did occur, it would generate a benefit to
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New Zealand if the outcome involved a greater flow of royalties, investment or other similar benefit
to New Zealand from overseas.

Joining the WPPT would also require performers to be given moral rights over their performances
and sound recordings of those performances, including the right to be identified as the performer
and to object to derogatory treatment of their performances. Currently only the producers of sound
recordings and the authors of copyright works are given moral rights over sound recording and
copyright works.

increase in the number of sound recordings created from performances,
sale of sound recordings in the New Zealand market. The New Zealand

New Zealand
Mp sts on second generation creators, businesses and organisations like

Seums. Where performers have not assigned their performance rights to
d recordings, such businesses and organisations would be required to
Mple licences, or bargain with more parties, to use the sound recordings. The higher
mber of performers, and the higher the number of performers who decide to retain their

hts, the higher the transaction costs are likely to become. If higher transaction costs did result,
they could mean that new products or services dependent on using sound recordings as inputs

{including online products and services) are either not provided, or are provided at a higher price.
Either scenario would be likely to result in foregone consumption of those products and services.

4.17.3  Intellectual Property: Other Treaties

The IP Chapter would also require New Zealand to accede to the:

@ Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the
Purposes of Patent Procedure (1977), as amended on September 26, 1980 (the Budapest
Treaty).

& WIPO Copyright Treaty, done at Geneva, December 20, 1996 {the WIPO Copyright Treaty,
WCT)
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e Berne Convention for the Protection of Literary and Artistic Works, as revised at Paris, July 24,
1971 (the Berne Convention).%

¢ WIPO Performances and Phonograms Treaty, done at Geneva, December 20, 1996 {the WIPO
Performances and Phonograms Treaty, WPPT),

The IP Chapter would also require New Zealand to accede to the International Convention for the
Protection of New Varieties of Plants, as revised at Geneva, March 19, 1891 (UPOV 91), or
alternatively to give effect to UPOV 91 (see Section 4.18 below).

New Zealand would also be required to remove its reservation to Articles 1-12 he Paris
Convention for the Protection of Industrial Property, as revised at Stockholm, luly 14 Paris
Convention). <§ < @

The advantages and disadvantages to each of these are consider [oNowifg sectio K%

ith the relevant partners and stakeholders, how best to meet
sIn respect of UPQV 91, while taking into account the recommendaticns in

The UPQV Convention was concluded in 1961, and revised in 1972, 1978, and 1991. New Zealand
has acceded to the 1978 revision of the UPOV Convention (UPOV 78), and has signed, but not
ratified, UPQV 91.

Membership of the UPOV Convention requires member states to establish a system for protecting
new varieties of plants. In New Zealand this is done through the Plant Variety Rights Act 1987 (PVR
Act). The PVR Act provides for a system of plant variety rights {PVR) providing the breeders of new
varieties of plants with limited rights to control the commercial exploitation of their new varieties.

%0 New zealand is already a member of & previous version of the Barne convention and is already required to comply with
the 1971 version under Article 9 of the WTO Agreement on Trade Related Aspacts of Intellectual Property Rights.
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% rights provided by UPOV 91 for PVR owners over their protected varieties may
increased revenue for plant breeders, and, at least for local plant breeders may encourage
e

Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

If a new plant variety is granted a PVR under the PVR Act, the breeder of the variety protected by the
PVR {'protected variety’) has the exclusive right to produce for sale, and to sell seed or reproductive
material of their protected varieties for the term of the PVR.

The PVR ACT is based on the 1978 Revision of the UPOV Convention {UPOV 78). Many of the
provisions of UPOV 78 are also contained in UPOV 91. The analysis below focuses on the provisions
of UPOV 91 that differ from UPOV 78.

4.18.1  Advantages of accession to, or alignment with, UPOV 91

The justification behind the grant of PVRs is that they give plant breeders an OppOorFYR
return on the investment in developing a new plant variety. This provides$n\i
m

{seeds, tubers, etc}, and breeders would earn little revenue,

Under UPOV 78 and the PVR Act, the owner of ed var clusive right to
Il XV

produce for sale, and to sell seed or reprodyetiv of their leties for the term of
the PVR.

T are relatively limited compared with
V 91. Plant breeders argue that this reduces

ely limited protection provided for new plant varieties in

ause the n
flity that some would reduce or cease their breeding activities in
% ore to jurisdictions where greater protection is provided.

PR

m to increase {or at least continue) their plant breeding activities. They may also provide foreign "’;j
plant breeders with a greater incentive to release their new varieties in New Zealand.

As a result New Zealand growers may gain access to a greater range of new varieties than would

otherwise be the case. This may assist in retaining New Zealand’s competitive position in world

agricultural markets and contribute to New Zealand’s economic development. Consumers may

benefit from a greater availability of improved varieties of fruit and vegetables. Home gardeners

may also benefit from the availability of a wider range of ornamental plants.

UPOV 91 allows Parties to provide an exception for experimental use of protected varieties.
Providing for this exception would ensure that researchers making use of protected varieties in their
research would not be liable for infringement of the PVR in those varieties.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

Under the PVR Act, experiments involving propagation of a protected vatiety, where the
experiments involve propagation of the protected variety, might be considered as infringing the PVR
in that variety. The adoption of an experimental use exception may lead to an increase in research
involving protected varieties.

4.18.2  Disadvantages of accession or alighment with UPOV 91

UPQOV S1is more prescriptive than UPQV 78, Accession to UPOV 91 may reduce some of the options
available to the Government when deciding how respond to the recommendations of the Waitangi
Tribunal’s report on the WAI 262 claim in respect of indigenous plant varieties. As outlined above,
Annex 18-A ensures that these options are preserved.

The enhanced exclusive rights provided for PVR owners under UPOV. m

itional costs en

dany pe N
5 @ arlety is developed from an existing protected

e pay a license fee to the owner of the PVR in the

ptions to PVR required by UPOV 91 is an exception that means that
mercial use of a protected variety would not infringe PVR in that variety

The narrower UPOV91 exception may mean that some existing non-commercial uses of protected
varieties that do not infringe PVR under the PVR Act may infringe under the UPOV91 exception, as
the uses may not meet the requirement of being ‘private’. Examples of this could be the use of
protected varieties in community gardens, botanic gardens, or on road median strips. Even though
these uses may be non-commercial, if they were considered ‘public’, royalties may need to be paid
far the use of the protected varieties.

Many growers currently save seed from one year's crop (farm saved seed) which is then used to sow
the next year's crop rather than buying fresh seed. Under UPOV 78 and the PVR Act, growers may
use farm saved seed of a protected variety for this purpose, and sell the seed harvested from the
crop for purposes other than growing another crop (for example, for human or animal consumption)
without paying a license fee to the PVR owner.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

While UPOV 91 provides enhanced rights for PVR owners, it allows a country to create an optional
exception to allow growers to use farm saved seed “within reascnable limits and subject to the
safeguarding of the legitimate interests of the breeder”.

Some UPOVI1 member states {for example, the EU} have implemented this by limiting the exception
to ‘small farmers’, or requiring growers to pay a license fee that is significantly lower than the license
fee that would be paid on seed sold by the PVR owner. Other member states {for example, Australia)
have implemented Art 15(2) by allowing growers to use saved seed without any requirerent to pay

implementing the necessary changes to the PVR regime.

4.19 Intellectual Property: Other IP Tr @

4.19.1 Advantages and Disadvantages a Party
Budapest Treaty

The main obligation imposed on Contracti a y the B a

for the purposes of patent proce ed t of isfs in ‘International Depositary

Authorities’ (IDAs) establish Treaty. &5 igation for Contracting Parties to
establish an IDA in their@ @
=- for @ d patents for inventions involving micro-organisms will
0

Most, if not

(v} patenti%> nventions in Budapest Treaty Contracting States. These
ave h make a deposit of the micro-organism involved in an IDA. As
positary institutions that patent applicants could use, the Patents Act

tede to the Budapest Treaty.

ccession to the Budapest Treaty would impose no additional costs on patent applicants, businesses

general or on government or the public. The prime benefit from accession is that it would enable
an IDA to be established in New Zealand and be recognised by the patent granting authorities in
other Budapest Treaty Contracting Parties. If an IDA was established in New Zealand this may benefit
local researchers who would otherwise have to use an IDA in another Budapest Contracting Party.
This could reduce costs for New Zealand resident patent applicants, which could encourage more
research involving micro-organisms to be carried out in New Zealand. However, there is no certainty

that a depositary would be established in New Zealand if New Zealand were to accede to the
Budapest Treaty.

In addition, if New Zealand is a Contracting Party to the Budapest Treaty, New Zealand would have a
voice in any future amendments or revisions of the Treaty. Such amendments or revisions could

affect the interests of New Zealand researchers who apply for patents in Budapest Treaty
Contracting States.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

No disadvantages have been identified,

4.19.2  Advantages and Disadvantages to Becoming a Party to the WIPO
Copyright Treaty

The World Intellectual Property Organisation (WIPO) Copyright Treaty (WCT) would require all WCT
Parties to provide New Zealand creators and distributors of copyright content with the rights set out
in the WCT when they distribute the content over the Internet. These include the right to authorise
or prohibit any distribution to the public of their works over the internet and protect against the
circumvention of technological protection measures.

WCT Parties that are also members of the WTO already have obligations tg
rights under the WCT to New Zealand creators and distributors under
Related Aspects of Intellectual Property Rights {TRIPS).* New Zeala ator!

enjoy these rights in most key markets as a matter of practice. &cgédihg¢othe WCT wan dy
{’ provide additional assurance that the rights NewZ .- toze and d‘ 3
currently enjoy would not be removed. § % j %
New Zealand already substantially complies\With)the"WCT sorthe have
New Zealand would not create sdvantages R &v gations would, however, place
new limitations on the @ aility ton @ €aland’s copyright settings to ensure
ic g

they are appropriate for cirg .
4.19.3 &} %5 a %
I

tages to Removing New Zealand’s
vations t iclé 1-12 of the Paris Convention

P no matg

ges in removing New Zealand's reservations to Articles 1-12 of the
and rights holders already enjoy the benefits of Articles 1-12 of the Paris

WMembers through Article 2 of the TRIPS Agreement.

Cony in
%ﬂvantages have been identified. New Zealand is already required to comply with Articles 1-12
Q the Paris Convention through Article 2 of the TRIPS Agreement.

4.19.4  Advantages and Disadvantages to Becoming a Party to the Paris
revision of the Berne Convention

There are no material advantages in acceding to the Paris revision of the Berne Convention.
New Zealand rights holders already enjoy the benefits of the Paris revision of the Berne Convention
through Article 8 of the TRIPS Agreement.

8 see Article 3(1) of the TRIPS Agreement.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

No disadvantages have been identified. New Zealand is already required to comply with the Paris
revision of the Berne Convention.®

4.19.5 Advantages and Disadvantages to Becoming a party to the WIPO
Performances and Phonograms Treaty

Becoming a Party to the WIPO Performances Phonograms Treaty would largely involve modifying

New Zealand’s performers’ rights regime. This has been discussed under “Performers’ rights” in
Section 4.17 above.

and the US.
4.20 Labour @:
The Labour Chapter of TPP constitutes-the st outco

FTA negotiated by New Zealand ‘u@ terms of beth N
e Pacties in Chapte QE!‘

enized labo : ® A998 International Labour Organization (ILO)

inc phEsat Work in their laws and practice®, as well as to

ble conditions of work’ with respect to minimum wages,

the Parties’ recognition that labour standards should not be used for
urposes and that it is inappropriate to encourage trade or investment by

pntains provisions requiring the effective enforcement of labour Jaws,

In addition, each Party commits to discourage, through initiatives it considers appropriate, the
importation of goods produced by forced or compulsory labour from other sources, and to
encourage enterprises in its jurisdiction to adopt voluntarily corporate social responsibility initiatives
on labour issues.

62 New Zealand will, however, need to ensure that the benefits of the Paris revision of the Berne Convention are extended
to all current members of the WTO and Berne Union.

63 These being freedom of association, the promotion of coliective bargaining, non-discrimination in employment, the
elimination of forced labour and abolition of child labour, and, for the purposes of the TPP, prohibition of the worst forms
of child labour.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

4.20.1  Advantages of entering TPP, Labour

The Chapter's obligations are intended to protect and enforce labour rights, improve working
conditions and living standards, strengthen cooperation on labour issues and enhance labour
capacity and capability of the TPP Parties. They help level the playing field for New Zealand
companies and employees by setting minimum labour obligations for all TPP Parties. This helps
ensure that TPP Parties' competitive advantage in trade is not underpinned by laws that are not
effectively enforced or which do not reflect internationally recognised labour rights.

A further advantage to New Zealand is that of providing a platform for cooperation on Iabéur policy

issues of interest and potential benefit to New Zealand with a wide range of cou cluding
some of the world’s most advanced economies.

4.20.2  Disadvantages of entering TPP, Labour 3 >

All obligations in the Chapter are subject to the TPP disp < ection
4.28), however the Labour Chapter has specific proc t must be

”ln
used before the dispute settlement provision Witior, the Disputes

Settlement Chapter requires Parties to mak¢ sve o esthrough cooperation

and consultations before resortingro ; in th apter.
The inclusion of bindin emenj-Apnlica

potential of trade g

£ : for breaches, reduces policy space and
ntially dealing with unfounded actions. The public
ments also provide opportunities for external parties to
mesti lementation issues. However, New Zealand’s practice in this
evant disciplines and dispute settlement mechanism, means these

% ironment

aim of the TPP Environment Chapter is to promote mutually supportive trade and environment
policies; promote high levels of environmental protection and effective enforcement of
environmental laws; and enhance the capacities of the Parties to address trade-related
environmental issues. The commitments in the Chapter are consistent with New Zealand’s existing
domestic legal settings and international legal commitments.

The Chapter contains obligations and/or undertakings for enhanced cooperation between TPP
countries in several areas, including:

@ Three multilateral environmental agreements (MEAs) — Montrea! Protocol on Substances that
Deplete the Ozone Layer; London Protocol to the International Convention for the Prevention
of Pollution from Ships; and the Convention on Trade in Endangered Species;

g The conservation and sustainable use of biodiversity, and sharing the benefits arising from the
utilisation of genetic resources;
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

» Reducing carbon emissions;

L

The conservation and sustainable management of marine fisheries, including combating
iliegal, unregulated and unreported fishing, and the control, reduction and eventual
elimination of all subsidies that contribute to overfishing and overcapacity;

2

Promoting conservation and combating the illegal take of, and illegal trade in, wild flora and
fauna;

Liberalising trade in environmental goods and services;

Encouraging the use of voluntary mechanisms (such as auditing and reportin elling) to
protect natural resources and the environment.

4.21.1  Advantages of entering TPP, Environment

New Zealand’s policy in negotiating environment chapters i
objectives: to promote sustainable development; to ensu
mutually supportive; to ensure the Government h

accordance with national circumstances; and t
as a disguised form of protectionism. The Epvi
pre

objectives and represents the hsive e
New Zealand’s FTAs. @ @

The inclusion

New Zealan

licable law, subject to the right of each Party to exercise discretion in relation to the
Igation of suspected violations and the allocation of enforcement resources. This would
@ ppdrt New Zealand in our efforts to combat the illegal trade of protected wildlife.

The Chapter also includes disciplines and transparency requirements in relation to fish subsidies that
contribute to overfishing and overcapacity and illegal, unreported and unregulated {IUU) fishing. The
protection of threatened fish stocks is a priority area for New Zealand. These provisions have the
potenﬁal to give impetus and support to related initiatives in the WTO, APEC and elsewhere.,

TPP Parties have also agreed to encourage the development and use of flexible voluntary
mechanisms to protect natural resources and the environment, recognising that those developing or
applying voluntary environmental standards should do so in a transparent way that does not create
unnecessary barriers to trade. The aim is to support and guide private sector use of such
mechanisms in ways that are consistent with both environmental and trade objectives.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

Fulfilment by the Parties of their TPP obligations, particularly in relation to effective enforcement of
environmental laws, subsidy reform, and conservation, would give rise to national and regional
environmental benefits. It should also promote economic benefits for New Zealand by ‘levelling the
playing field' i.e. addressing issues that can arise where partner countries have less stringent
environmental regulation and enforcement {and therefore lower compliance costs),

A further advantage to New Zealand is that, for the first time, we have a platform for environmental
cooperation with some of the world’s most advanced economies. TPP opens the way to work with
other developed countries on both technical and policy issues that can significantly expand the
potential environmental benefits to New Zealand. New Zealand’s previous FTAs
environment provisions were often directed more toward building capacity

policy enhancement, «

4.21.2  Disadvantages of entering TPP, Enviro

All obligations in the Chapter are subject to the TPP
4.28), however the Environment Chapter has specj

Settlement Chapter requires Parties to make\e\ : putes through cooperation
and consultations before resorting % ALY pithe Chapter.

alleged i \ kahce of adhering to the commitments to promote high
lev i ond to effectively enforce environmental laws. New Zealand's
D i i tal policy, and the careful design of the relevant disciplines and
dispute settl t Sm in TPP means these risks are very low,
peration and Capacity Building

e plrpose of the Cooperation and Capacity Building (CCB) Chapter is to help implement and
enhance the benefits of TPP among its members. It does this by establishing new cooperation and
capacity building mechanisms (such as dialogues, workshops, conferences, collaborative
programmes, technical assistance activities) and leveraging existing mechanisms {such as bilateral
partnerships} to help all Parties realise economic growth and development through the TPP.
Potential areas where Parties may look to collaborate on CCB activities include {but are not limited

to) agriculture, industrial and service sectors, promotion of education, culture and gender issues,
and in disaster risk management.

This work would be undertaken by a network of contact points, and Committee on CCB. This
Committee would discuss CCB issues such as information sharing, coordination of donors {including

TPP Parties, non-TPP Parties and international institutions), and the establishment of public-private
partnerships.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

4.22.1  Advantages to entering TPP, Cooperation and Capacity Building

Opportunities to work together with other TPP Parties in a coordinated way on CCB activities would
fit well with New Zealand’s approach to international engagement. The possible areas of focus of the

CCB chapter, particularly agriculture and disaster risk management, aligh with New Zealand’s
existing strengths.

4.22.2 Disadvantages to entering TPP, Cooperation and Capacity Building

There are no disadvantages to New Zealand expected to arise from the CCB chapter.

4.23 Competitiveness and Business Facilitation &
The Competitiveness and Business Facilitation Chapter is a cross-cL '@p that se @
]

support Increased economic integration, job creation and «<x en §s of P@
economies. The Chapter is novel to TPP, among trade agreer ot ites a

™
J

international trade and investment. Th& \Ch:
opportunities to take advantage offrads and

and explore best practices and

chains. This would inciu Fagied
O
4.23.1 a of i PP, Competitiveness and Business
M Hiration %

ThoUe ommi te@is under this Chapter, TPP would provide a means to improve the
ideriment 8 d firms to participate in the regional economy through the improved
j % chains for New Zealand goods and services and their integration in regional
5 orks through trade and investment. This has the potential to reduce the costs of
ess, for example by identifying and addressing specific barriers to trade that can be

aghified where multiple borders are crossed as part of regional production networks. There are
likely to be more opportunities for increased participation of New Zealand firms in regional

production networks for more complex products such as manufactured goods and some food and
beverage, than for primary and commodity exports.

b Supply chains — are focused on the movement of an input, product or service from a supplier to a customer and the
systems to support this. They cover raw materials, production and delivery to the customer. Supply chains can be local,
regional or global depending on the extent of their geographic coverage.

Value chains — include supply chains, but caver the full range of activities for a particular product or service, and on the
value added at each stage of development or production. Value chains cover activities from conception, research,

development, design, sourcing raw materials and intermediate inputs, production, marketing, distribution, sales and
customer support.

Production networks — relate to a particular lead firm’s netwark of suppliers across their product lines, and how they
organise network(s}. Production networks may include multiple value chains.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

As a member of TPP, New Zealand would have the opportunity to seek appropriate consideration of
issues important for New Zealand, for example the particular challenges of integrating into value
chains faced by small, distant countries, and for primary sector commodity exporters. {These two
factors are judged to lie behind OECD Trade in Value Added (TiVA)® data, which indicates
New Zealand is less integrated into global value chains, of which su pply chains are a key component,
than other countries.) The Committee will also consider ways in which micre, small and medium size
enterprises can best participate in supply chains and regional production networks. New Zealand
firms tend to internationalise at an earlier stage in their development than firms in other countries,
and could therefore benefit from the Committee’s work to support smaller firms’ entry into regional
supply chains and production networks. New Zealand firms that participate in 4 national
networks have been shown to be more productive (on average) than those
Committee’s work could help improve productivity among New Zealand’

Should New Zealand not enter TPP, we could risk a situation wher
regional production networks by TPP members did not ade
importance to New Zealand firms.

4.23.2  Disadvantages of enterin
Facilitation

No disadvantages to New Zeala '
4.24 Develey @
ent” Chapter. reaffirms the Parties’ commitment to “promote and
rade and %{ environment” in a manner that helps to address — to the

ieg’ ional development objectives e.g., improve welfare, reduce
and create employment opportunities. The Chapter also reaffirms the

d the broader Agreement, %

velopment Chapter contains a number of high-level obligations and mechanisms
support and advance TPP Parties’ respective national ‘development’ priorities in the
following areas:

@ Promotion of Development;

Broad-based Economic Growth;

Women and Economic Growth;

Education, Science and Technology, Research and Innovation, and;
% Joint Development Activities among the Parties.

85 http://stats.oecd.org/

58 This is one of four “horizontal” chapters building on work in other internationsl {e.g., 1LO & WTO) and regional fora (e.g.,

APEC). The four horizontal chapters are Regulatory Coherence, Competitiveness and Business Facilitation, Small- and
Medium-sized Enterprises, and Development.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

4.24.1  Advantages to entering TPP, Development

The New Zealand Government agrees a trade agreement of TPP’s size and significance can have an
important role in helping to set greater policy coherence around trade, investment and sustainable
development. Greater coordination between TPP Parties, and joint activities directed towards
maximising the development benefits of TPP, would align with New Zealand’s approach to trade and
development. This includes the recognition and promotion of shared development goals throughout

the TPP region, such as enhancing opportunities for women in economic development and inclusive
economic growth.

4.24.2  Disadvantages to entering TPP, Development
There are no expected disadvantages from New Zealand agreeing to the hi ohiligations an@
provisions contained in the Develepment Chapter. @
4.25 Small and Medium Enterpri @ .
L
n abo :-- ent online and
. nterprises (SMEs) doing

This Chapter requires Parties to share comp,
include links to other information of releva
business within the Parties. The Cha
government representatives pf’each Rapty, to help

offered by the AgreemefeTh yrovision practice in New Zealand of ensuring
businesses have g nfori y*€an make the best decisions to manage and
grow their b S.

4.
@ and SPAES S
uld benéfity :
p - ed by the Agreement and would be able to access information on a Party’s
ic

% s and regulations more easily and faster than at present. Note that any TPP members

0

ot making this information available are most likely to publicise it fully, so this informational
enefit would accrue to New Zealand businesses regardless of whether or not New Zealand enters
TPP.

Entering TPP would allow New Zealand to influence the SME Committee’s sharing of knowledge and
best practices in line with New Zealand’s interests. This would assist with the design and
implementation of programmes in TPP economies which support the internationalisation of SMEs,
including through better equipping them to effectively participate in global supply chains.

Government would incur a small cost in establishing and maintaining online information about the
Agreement.
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) and not entering into force for New Zealend

4.26 Regulatory Coherence

The focus of this Chapter is on encouraging the development of domestic systems for assuring that
regulation is the minimum necessary to achieve public policy objectives, and that trade and
investment liberalisation is taken into account when considering new regulation. It does this through
creating obligations on all the TPP Parties to establish regulatory quality management systems of the
type already maintained by some Parties, including New Zealand. It is intended to reflect a forward

looking view of how best to reduce future barriers to trade and investment, by targeting behind the
border barriers to trade.

The Chapter does not alter the sovereign right of the Parties to identify their
and to take regulatory action at the levels they consider appropgi
management systems involve the use of good regulatory practice b
issuing, implementing, and reviewing regulatory measures.

compliance with the provisions in this Chapter, having one 8ETha ripspdevelo o@

management systems in the world,

The obligations generally attach to ‘covere

atory mangds 5
Ai& ages to

e

e exporting and importing economies. The research indicated that if other APEC economies
improved the transparency of their trade-related regulation, New Zealand exports could increase by
approximately five percent (based on an analysis in 2009).% it should be noted, however, that trade-
facilitating regulatory improvements in other TPP countries would for the most part benefit TPP
members and non-members alike. This benefit of the Chapter, therefore, would likely accrue
whether or not New Zealand entered TPP.

& For instance: von Lampe, M. and H. Jeong (2013), “Design and Implementation of Food-import Related Regulations:
Experiences from Some Regional Trade Agreements”, OECD Food, Agriculture and Fisherles Papers, No. 62, DECD
Publishing; Helble, M., Shepherd, B. and Wilson, 1. S. {2009}, Transparency and Regional Integration in the Asia Pacific,
World Economy, 32:475~508; van Tongeren, F., J. Beghin and S. Marette {2008}, “A Cost-Benefit Framework for the
Assessment of Non-Tariff Measures in Agro-Food Trade”, OECD Food, Agriculture and Fisheries Papers, No. 21, QECD
Publishing.

&8 Helble, M., Shepherd, B. and Wilson, J. S. {2009), Transparency and Regional integration in the Asia Pacific. World
Economy, 32: 479~508 at 502.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

If New Zealand entered TPP, this Chapter would further reinforce to trading partners New Zealand’s
existing high levels of regulatory transparency, as part of our attractive business environment.

4.26.2  Disadvantages to entering TPP, Regulatory Coherence

As New Zealand already has a well-developed regulatory management system including many of the
obligations under this Chapter only marginal change is required, with the only substantive change
being the requirement to publish an annual regulatory agenda for certain regulatory measures. This
would be of negligible additional cost, particularly as the New Zealand Government {in jis response
to the Productivity Commission Inquiry into Regulatory institutions and Practic ed that
agencies will annually publish their regulatory management strategy, infor tate o
their stock and their regulatory priorities for the year shead.

4.27 Transparency Chapter — Phar S :@ \:

clude specific

transparency-related provisions on pharm sement {or subsidy)

programmes. The provisions, included-

promote transparency and du

reimbursement. 6
~ would ® activities of the Pharmaceutical Management
PHARM d to foliow the provisions for all formal applications
i d reiigurse ubsidisation) on its Pharmaceutical Schedule, But a range of
‘E: s |r

£ ot covered by the Annex, including:

Any decisions on medical device reimbursement. While some other countries have agreed to
apply the provisions of the Annex to both pharmaceuticals and medical devices,
New Zealand’s commitments under the Annex are limited to “medicines” as defined by the
Medicines Act 1981.

While it was not New Zealand's preference to have these transparency expectations included in TPP,
most provisions reflect existing PHARMAC practices. Where PHARMAC would be required to
implement some new processes, these are limited, and some flexibilities have been included that
take into account its current way of operating. Most significantly, the PHARMAC mode! would not
need to be changed. PHARMAC's ability to prioritise and decide what pharmaceuticals get listed for
reimbursement (subsidisation), and the negotiating model it uses to achieve the best health
outcomes from the funding available, remain unchanged.
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Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

The Annex is legally binding. But unlike most outcomes in TPP, implementation of the Annex's

provisions cannot be enforced or challenged by TPP's dispute settlement mechanisms, nor under
1SDS.

4.27.1 Advantages of entering TPP, Pharmaceuticals Annex

Advantages flowing to New Zealand from this Annex are expected to be limited.

To the extent that New Zealand manufacturers and exporters sell pharmaceuticals or medical
devices to covered reimbursement programmes in Australia, Japan and the US, they may benefit
from transparency and process obligations included in the Annex. These benefits woul tentially

apply in other markets if other TPP members were to adopt reimbursement progra «
i i!l;s,l

4.27.2  Disadvantages of entering TPP, Pharmaceutica

While most provisions in the Annex reflect existing New Zeala
PHARMAC would be required to implement some new
considered. These would involve small costs as noted b

0T OS8

Commitment to consider applicatior@\w. Specified we
Currently, PHARMAC is under no obligation { pliers de
TPP would require PHARMAC A formal in a “specified period of time”.
Importantly, PHARMAC x %;)‘ ¢ to defe
dedDhatallow )
e@h excepiian eworthy given PHARMAC may assess applications over
or defer on until funding is available.

d s of information to suppliers and the public
g ‘ hiber of provisions that promote transparency and consultation. These
RMAC processes, such as the publication of significant amounts of material on

the processes it uses to engage suppliers throughout the application process,

information published on decisions. The provisions do not require new specific processes o
put in place.

TPP Parties have also agreed to a government-to-government mechanism to facilitate dialogue and
mutual understanding on the issues covered by the Annex.

Review mechanism

While PHARMAC already has a review process in place for Named Patient Pharmaceutical
Assessment applications, it does not currently offer a specific review process for other decisions.
Under TPP, PHARMAC would be required to make available a new review mechanism.

The mechanism may be independent {from the decision-maker} or internal {run by the decision-
maker). The review process is limited in scope, and the Government would have broad freedom to
design and implement the review process, including drawing from existing practice and design
principles used internationally such as cost-recovery. Importantly, when reviewing an application,

Trans-Pacific Partnership (TPP) National Interest Analysis
Page 105



Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

the reviewer does not need to consider assessments related to other proposals for listing and the
review cannot challenge the prioritisation decision.

These parameters mean that the impact of implementing a review mechanism in the PHARMAC
context is significantly lessened. PHARMAC's authority is preserved through its ability to act as both
decision-maker and reviewer and PHARMAC's prioritisation decisions are not subject to review.
However, there would be administrative costs in establishing the mechanism.

These requirements would impose additional costs on PHARMAC. These are estimated to be

relatively small (compared to the significant opportunities presented by TPP) anchQpérational in

= NZ$4.5 million one-off establishment ¢
persennel resource involved in devel8ping

TPP includes a number of legal and institutional provisions that touch upon new areas not previously
addressed in New Zealand’s existing FTAs. In part, this reflects the size, scope and complexity of the
Agreement as a whole. For example, TPP includes some novel transparency provisions intended to
assist businesses operating in other TPP markets, and to combat bribery and corruption.

The TPP Chapter on Dispute Settlement {which applies to the majority of other chapters) includes
some mechanisms that vary from New Zealand’s previous FTA practice and WTO procedures, but
achieves the same overall outcome of providing effective, efficient, fair, and transparent processes
for the resolution of disputes between governments. The Chapter requires Parties to make every
attempt to resolve disputes through cooperation and consultations before resorting to the
procedures provided for in the Chapter. However, if resolution cannot be reached, Parties may
invoke the provisions of the Chapter which provide for compulsory dispute settlement procedures.
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4.28.1  Advantages of entering TPP, Legal and Institutional Issues

Under the Dispute Settlement Chapter, the New Zealand Government would be able to pursue a
matter to formal dispute resclution should one or more of its TPP partners fail to act consistently
with its obligations under the Agreement. This would help ensure the advantages gained across the
Agreement were accessible to New Zealand goods and services exporters. For example, if
New Zealand brought a successful claim against another TPP Party, and that Party did not bring the
relevant measure into compliance with TPP, then New Zealand could impose increased tariffs on
products from that Party in order to induce them to bring their measure into compliance. This form
of robust, transparent dispute settlement procedure is considered to be to NewZealand's

advantage, particularly as a strong rules-based system has historically proved to the tage of

d\not\prove passible

TPP’s Initial Provisions would mean the advantagg @ g@ @rs would be in
YAZRals hen\ A

addition to existing trade agreements. Whe ith one of the TPP
Parties, the provision in the Initial Provisions\Chagpy 2latign thef agreements clarifies that

provides the most favourable

es that New Zealand would act as “Depositary” for the
bolic value, placing New Zealand at the centre of the most
t ever agreed outside the WTO, and the first in what may prove to

eptions Chapter of TPP sets out a number of exceptions which provide a backstop to ensure

t TPP does not impair a government’s ability to make policy and undertake measures to further
that policy. These exceptions should be seen in addition to the specific flexibilities negotiated in
different areas of TPP. The obligations in TPP have been drafted so as not to impair the ability of
countries to regulate and take other measures in the public interest, but should there be a situation
where such government action (or inaction) would breach an obligation, then the Exceptions
Chapter provides a safety net. If a situation arises in which a country is shown to have violated an
obligation, it is then up to that country to prove that a relevant exception applies.

Taken together and as a whole, the exceptions would allow New Zealand to benefit from the
negotiated outcomes of the Agreement (for example, as outlined in Section 7}, while being assured
the Government could continue to implement policies through measures that would otherwise
constitute violations of TPP's obligations. This ‘advantage’ is broad-ranging in its application as the
exceptions cover a wide variety of policy areas that are critical for government, including health,
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environment, security, taxation, and the Treaty of Waitangi. Key aspects of the Chapter text are as
follows:

The TPP General Exceptions Chapter adopts in part the WTO approach to preserving public
policy space, which is consistent with the obligations New Zealand and most other countries
already have in place. It does so by incorporating the GATT and GATS general exceptions,
including for example, that provided a measure is not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on
trade, nothing in the Agreement shall be construed to prevent countries from adopting
measures necessary to protect public morals, human, animal or plant life or th; those
related to the conservation of exhaustible natural resources, and a number o as;® «
The Security Exception would allow a TPP member to take any ch @

necessary for the protection of its essential security interests;

New Zealand could put in place re
account transactions, and o
Under TPP, such meas
direct investment
not be use

@wision relating to Tobacco gives New Zealand certainty that it would not face arbitration

nder the investor state dispute settlement mechanism with respect to “tobacco control
measures”. The provision would allow any Party to elect to deny the benefits of the investor
state dispute settlement section of the Investment Chapter with respect to claims challenging
a “tobacco control measure”. If a Party elected to do so, then no claim could be submitted to
arbitration under the investor state dispute settlement mechanism {or if a claim had already

been submitted, then it would have to be dismissed). The Government intends to make such
an election.

6 Article XX of the General Agreement on Tariffs and Trade (GATT) provides for exceptions to what is broadly characterised
as trade in gonds, and would apply to Chapter 2 (National Treatment and Market Access for Goods), Chapter 3 {Rules of
Origin and Origin Procedures), Chapter 4 (Textile and Apparel Goods), Chapter 5 {Customs Administration and Trade
Facilitation), Chapter 7 {Sanitary and Phytosanitary Measures), Chapter 8 (Technical Barriers to Trade) and Chapter 17
{State-Owned Enterprises and Designated Monopolies). The exceptions in paragraphs (a), (b} and (¢} of Article XIV of the
General Agreement on Trade in Services (GATS) would similarly apply to Chapter 10 {Cross-Border Trade in Services),
Chapter 12 (Temporary Entry for Business Persons), Chapter 13 (Telecommunications), Chapter 14 {Electronic Cormmerce}
and Chapter 17 {State-Owned Enterprises and Designated Monopolies}.
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TPP includes a Treaty of Waitangi Exception that would allow New Zealand to take measures it
deemed necessary to accord more favourable treatment to Maori in respect of matters
covered by TPP, including in fulfilment of its obligations under the Treaty of Waitangi. It also
states that the interpretation of the Treaty of Waitangi is not subject to TPP Dispute
Settlement. (See Section 7.3.)

In previous FTAs, New Zealand has negotiated language which clarifies that the exception in GATT
Article XX(f) (which allows measures necessary for the protection of national treasures of artistic,
historic or archaeological value) allows the Government to take measures to protect specific sites of
historical or archaeological value, or to support creative arts of national value. It was not %ssibte to

negotiate such language as part of TPP. While this was not a preferred outcome for fand, it
does not impact the policy space available in practice.

4.28.2  Disadvantages of entering TPP, Legal and | g‘ Prov-'on
isa A0k N2 oted

X

been subject to only one complaint a
Tariffs and Trade {GATT). Ne
reflecting our transparen 5>

The Transp ticorrypdi apter contains provisions that would be novel for
e i ntext o e consistent with existing policy and practice, and are

0 have under the United Nations Convention Against Corruption

minent ratification. As a result, there would be no disadvantage to
ting to these provisions.

d
ational%i;go e have under the OECD Convention on Bribery of Foreign
d
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5 Legal obligations which would be imposed
on New Zealand by the treaty action, the
position in respect of reservations tg the
treaty, and an outline of an te «

New Zealand under TPP. It also outlines the two dispq n TPP ~the

’@e , :
investor state dispute settlement (ISDS) mecharismn he, section c@ pént Chapter, and

settlement mechanisms @ K}
This section sets out, chapter by chapter, the legal ob ' hat w@e on

the state to state dispute settlement meck
The reservations to the treaty ar
Agreement,

Article 1.2 clarifies that there will not be an inconsistency simply because one agreement provides
more favourable treatment for goods, services, investments, or persons than another agreement.
This means, for example, that if an earlier bilateral or regional FTA provided for lower preferential
tariff rates than TPP, then a trader could choose to access the lower rates under the other
agreement rather than having to use the TPP rates.

5.2 National Treatment and Market Access for Goods

5.2.1 Section A: Definitions and Scope

Article 2.2 states that except as otherwise provided in the Agreement, this Chapter applies to trade
in goods of a Party.
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5.2.2 Section B: National Treatment and Market Access for Goods

National Treatment and customs duties
The National Treatment obligation in Article 2.3 requires each Party to afford national treatment to

the goods of the other Parties in accordance with Article Ill of the General Agreement on Tariffs and
Trade (GATT) 1994.

Unless the Agreement states otherwise, Parties are prohibited from increasing any customs duty on
an originating good that is in effect at the date of entry into force of the Agreement {Article 24.1). In
addition to this, and unless the Agreement states otherwise, each Party is required to ressively

eliminate its custorms duties on originating goods in accordance with its Schedu x 2-D
(Article 2.4.2). « @

more other Parties following such a request {Articl %

The acceleration of elimination of a cust geod set out in a Party’s
Schedule to Annex 2-D can eitherp least one other Party {Article
2.4.4) or be decided unilater§ these circumstances, the relevant

Party or Parties must jnf¢rin artiey acticable before the new rate of customs
duty takes effe K%

S dutie@
Cl

oms duties and prohibits Parties from adopting any new waiver,

2Dapplies to wajvers of
a waiye = anted or extending an existing waiver to a new recipient. However,
‘ app

lies if the waiver is conditioned on the fulfiiment of a performance

s prohi
re@@ dition, Parties are prohibited from conditioning the continuation of any existing
)

e fulfilment of a performance requirement.
(-- plication of customs duties
Articles 2.6 and 2.7 set out prohibitions on the application of customs duties in situations where:

s A good re-enters a Party’s territory after the good has been temporarily exported to another
territory for repair or alteration {Article 2.6.1);

= A good is admitted temporarily into a Party’s territory for repair or alteration {Article 2.6.2);
and

% The import is of commercial samples of negligible value or printed advertising material {Article
2.7},

Each Party is required to give duty-free temporary admission for the following types of goods
{regardless of their origin):
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o Professional equipment necessary for carrying out the business activity, trade or profession of
a person who qualifies for temporary entry under the laws of the importing Party;

7 Goods intended for display or demonstration;
@ Commercial samples and advertising films and recordings;
s Goods admitted for sports purposes; and

= Containers and pallets in use or to be used in the shipment of merchandise or goods in
international traffic (Article 2.8.1 and 2.8.4).

admission of goods.

Article 2.8.7 requires each Party to adopt and

release of goods admitted under Article 2.@

B ﬁ fixed
10 -~ owiston for ed hoc discussions. A Party may request such discussions to address
X g'inder the chapter. In such a case, the Party receiving the request must provide a
Wit x v-ahd the Parties must meet to discuss the matter. Ad hoc discussions under this chapter
? pnfidential and without prejudice to the rights of any Party, including under the Dispute
@ Settlement chapter.
Import and export restrictions
Article 2.11.1 states that Parties are not allowed to prohibit or restrict the importation of any good
of another Party. Neither are Parties allowed to prohibit or restrict the exportation or sale for export
of any good of another Party. The only exception to this is if the prohibition or restriction is in
accordance with Article XI of the GATT, which is incorporated into TPP. Notwithstanding this
obligation, those Parties that have made entries in Annex 2-A may maintain prohibitions or
restrictions consistent with their entries.
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Article 2.11.8 prohibits a Party from requiring a person of another Party to establish or maintain a

contractual or other relationship with a distributor in its territory as a condition for importing a
70

good,

Article 2.12 clarifies that the restrictions on prohibiting or restricting imports in Article 2.11 also
extend to remanufactured goods. If a Party adopts or maintains measures prohibiting or restricting
the importation of used goods, it cannot apply those measures to remanufactured goods.

Article 2.13 contains a number of obligations relating to import licensing including a prohibition on
measures that are inconsistent with the Import Licensing Agreement, and an obligatio rties to

notify the other Parties of any existing import licensing procedures that it has in phac S any
new or modified import licensing procedures. TPP Parties may enquir 0 nether Party’

licencing rules and procedures, and if a Party denies an import license-dpplicatiomwith respect tolthe
goods of another Party, it must, on request, provide the appli ith d wpitten ex of fhe

reasons for the denial. @

Article 2.14 deals with transparency in expogt Iis
the other Parties in writing of the publications

is required to notify
ing procedures that it

maintains are set out. Any new exy ansing procediteg \J ication of existing ones} must
also be published in these puk Paragraph<Q €2t L e matters that must be included in
the publication, which in% e -‘ icensing procedures and the goods subject to
each of those preced

iche apter requ @aﬂy to ensure that all fees and charges (other than export

s efuivalent to an internal tax or other internal charge applied
SIS efe 111:2, and antidumping and countervailing duties) imposed on or in

j portation or exportation are limited in amount to the approximate cost of

S and do not represent an indirect protection to domestic goods or a taxation of
and exports for fiscal purposes. Parties are also prohibited from requiring consular
nsactions in connection with the importation of any good of the other Parties, and are required to
make available online a list of the fees and charges it imposes in connection with importation or
exportation. These fees and charges must be periodically reviewed with a view to reducing their

number and diversity, where practicable. Finally, Parties are prohibited from levying fees and
charges on an ad valorem basis on or in connection with importation or exportation.

Article 2.16 prohibits Parties from having a duty, tax or other charge on the export of any good to
the territory of another Party, unless the duty, tax or other charge is adopted or maintained on any
such good when destined for domestic consumption.

7 This restriction does not apply to the importation or distribution of rice and paddy in Malaysia.
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Article 2.17 establishes a Committee on Trade in Goods, comprising representatives of each Party.
The Committee shall meet at such times agreed by the Parties to consider any matters arising under
this Chapter. its functions will include promoting trade in goods between the Parties, addressing
certain barriers to trade between the Parties and other obligations relating to the Harmonised
System. The Committee will consult with other committees established under the Agreement where
relevant and appropriate. Within two years after the Agreement enters into force, the Committee
will submit an initial report to the Commission regarding certain work it has undertaken.

imposed on or in connection with importation or exportation; af
valuation of goods for customs purposes. @

Minis; n on Trade in
acadyres for modification and

Article 2.20 requires each Party to participaje
Information Technology Products (ITA} and
rectification of its Schedule of Tari

5.2.3 Section C:
In addition to the

apply to tra dral gope th®se purposes, agricultural goods are those goods referred

& on Agriculture). TPP imposes specific obligations on TPP
ultural goods, some of which expand on the obligations set out

2 glation td\fkade in
Oan N% other FTAs.

a ort subsidies, export credits, State Trading Enterprises and
Safeguards

23 requires that Parties must not adopt or maintain an export subsidy on an agricultural good
stined for the territory of another TPP country.

As set out in Articles 23, 24 and 25, the Parties have also agreed to work together in the WTO:
@ To achieve an agreement to eliminate export subsidies for agricultural goods;

® To develop multilateral disciplines to govern the provision of export credits, export credit
guarantees and insurance programs; and

Toward an agreement on export state trading enterprises that would improve transparency
and place some disciplines around actions that are trade distorting.

Article 2.29 provides that originating agricultural goods that are traded preferentially under TPP in
accordance with the Chapter 3 {Rules of Origin) must not be subject to any duties applied under any
special safeguard taken under the WTO Agreement on Agriculture.
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Export restrictions - food security

fn Article 2.26, Parties acknowledge that countries may temporarily apply an export prohibition or
restriction on foodstuffs where there is risk of a critical shortage as set out in Article Xi of the GATT

1994 and Article 2.1 of the Agreement on Agriculture. Further to this, the Parties agree that if a TPP

country is a net exporter of a foodstuff and imposes an export prohibition or restriction on the

foodstuff from anather TPP country in these circumstances, it must notify all of the other Parties

before the measure comes into force. Notification must include the reason that the measure was

imposed or maintained, how the measure is consistent with the GATT and any alternative measures

the Party considered imposing. Any Party that has a substantial interest as an importer of that

foodstuff may request consultations with, or data relating to the critical food short om, the «

Party imposing or maintaining the measure.
within four
{fication

Any measure that is notified under this procedure should ordinaril
months. If a Party is considering extending the measure for
( must be provided to the other TPP countries. Measur

shortage, no longer exists.

These measures may not b
Committee on ARt rad
Article 2.27 7 a {
each Th ittee wil% for the promotion of trade in agricultural goods between
A\Dxdnitoring and promboging the implementation of the agricultural goods section of this
s well

on the same.
(4]

b
Tra S of modern biotechnology

% TPP Parties confirm the importance of transparency, cooperation and exchanging

(\ rigation related to the trade of “products of modern biotechnology”, as defined in TPP. The text

’ specifically acknowledges that it does not require any changes to TPP Parties’ existing laws,

regulations and policies. All provisions — such as the requirement to make publicly available certain

information relating to documentation requirements to apply for authorisation of products of
biotechnology — are subject to a Party’s existing laws, regulations and policies.

In addition, when available and subject to domestic laws, regulations and policies, the Parties have
agreed to share certain information relating to an occurrence of a low level presence {LLP} of
material that is the product of modern biotechnology. A TPP country facing a LLP occurrence must
ensure that the measures applied to address the LLP occurrence {with the exception of penalties)
are appropriate to achieve compliance with its own laws, regulations and policies,

In order to reduce the likelihood of trade disruptions from LLP occurrences, each exporting Party
must also, again consistent with its domestic laws, regulations and policies, endeavour to encourage
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technology developers to submit applications to TPP Parties for authorisation of plants and plant
products of modern biotechnology. Parties that authorise plant and plant products derived from
modern biotechnology shall endeavour to allow year-round submission and review of applications
for authorisation of the plants and plant products and to increase communications between TPP
Parties relating to any new authorisations.

A working group on products of modern biotechnology will also be established under the Committee
on Agriculture. This working group, open to those Parties that choose to be part of it, will provide a
forum for information exchange and cooperation on trade-related matters associated wi products
of modern bictechnology.

5.2.4 Section D: Tariff rate quota administration @
(\ qg%
infster

Under Section D, the Parties agree rules governing the admj tari e

established under the Agreement. Article 2.30 provides thatPg implemen

tariff-rate quotas {TRQs) in accordance with Article @ % Licensing
Agreement and Article 2.13 {which sets out ad @Sbg;% i t-hicensing between
TPP countries}. All TRQs established by a Paktku e Agregrel 2

to Annex 2-D (Tariff Elimination S £ Impo

c .G R
not be counted towards, or r @ntity of &P¥% 0 gin a Party’s WTO tariff schedules
or under any other trade% @

included in its Schedule

admini
istrat

on G
es have agreed to administer their TRQs in a way that allows importers to fully

TR@quantities. In addition, a Party administering a TRQ cannot require the re-export of a
a condition for application for, or utilisation of, a quota allocation.

If a Party seeks to introduce a new or additional condition, limit or eligibility requirement on the
utilisation of a TRQ. for importing a good, it must give prior notification to the other TPP countries of
its intention to do so. Any Party with a demonstrable commercial interest in supplying the good may
then request consultations with the Party seeking to introduce the new or additional condition, limit
or eligibility requirement. Following such consultations, the Party cannot introduce the new or
additional condition, limit or eligibility requirement, if a Party that requested consultations objects.

Article 2.32 also imposes a number of specific requirements on Parties in circumstances where
access under a TRQ is subject to an allocation mechanism {i.e. where access to the TRQ is not
granted on a first-come first-served basis), These requirements ensure that allocation under TRQs is
not unduly restrictive and is fair, equitable between Parties. For example, Parties must ensure that
allocations are made in commercially viable shipping quantities and that there is a mechanism for
any unused allocations to be returned and reallocated in a timely and transparent manner.

Trans-Pacific Partnership (TPP) National Interest Analysis

Page 116



Section 5: Legal obligations which would be imposed on New Zealand by the treaty action,
the position in respect of reservations to the treaty, and an outline of any dispute
settlement mechanisms

Under Article 2.33, each Party must publish all information regarding the amounts allocated,
amounts returned and, if available, quota utilisation rates on a designated website on a regular
basis. They must also regularly publish onlfine the amounts available for reallocation, and the
application deadline, at least two weeks before applications for reallocations will be accepted.

In addition, Article 2.24 provides that each Party must identify the entity or entities responsible for
administering its TRQs and provide at least one contact point to the other Parties to facilitate
communications on matters refating to the administration of TRQs.

If a TRQ is administered by an allocation mechanism, the names and addresses of a
shall be published online. If a TRQ is administered on a first-come first-s
country’s administering authority must regularly publish the utilisati
quantities for each TRQ. In either case, when a TRQ fills, the Pa
on its designated publicly available website.

Any TPP Party administering a TRQ must consulfwtiNam
administration of its TRQ at the request of the exppiting
5.3 Rulesof

The Rules of Origi
between TP

N

as, fruits, plants or animals);

Is produced entirely in the territory of one or more of the TPP Parties, exclusively from
originating materials; or

@ Is produced entirely in the territory of one or more of the TPP Parties using non-originating

materials, provided that the good meets the criteria set out in the Product Specific Rules (PSR}
Annex.

The two main methods set out in the PSR Annex for determining whether goods qualify as
originating under the third option are:

Change in tariff classification {CTC): under this approach, a good will qualify as originating if all
non-TPP materials used in its production have undergone a specified change of tariff
classification. All products under the TPP except for certain motor vehicles have an applicable
CTCrule.
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Kl

Regional value content (RVC): this approach, which is provided as an alternative option
primarily for industrial products, is based on the value added by producers within the TPP
region.

When a recovered material that is derived in the territory of one or more of the Parties is used in the
production of, and incorporated into, a remanufactured good, then that recovered material is
required to be treated as originating (Article 3.4). A ‘recovered material’ is one that results from the
disassembly of a used good into individual parts; and the cleaning, inspecting, testing or other
processing of those parts as necessary for improvement to sound working condition.

Article 3.5 sets out the formulas that a Party must use in situations where origin is t @m
by a regional value content requirement.

transport the material to the location of a pr
customs brokerage fees on the material

production of the non-originatin {al.
territory of one or more of th {

rovide for full cumulation between the TPP Parties. This means
a TPP Party or any processing undertaken in a TPP Party can count

rovided the good meets all the other applicable requirements of the Chapter. This de minimis rule
only applies under a CTC rule, and in the case of textiles or apparel Article 4.2 applies instead. For
example, if the CTC rule does not allow manufacture from non-originating parts for a certain good,
this provision softens that requirement by allowing the good to still be originating provided the
value of the non-originating parts does not exceed 10% of the value of the good.

@ lue-of the good) even if it does not meet the applicable change in tariff classification requirement

There are exceptions to the de minimis rule set out in Annex C. These exceptions mean that the 10%
tolerance provisions do not apply for some dairy products, some fruits and nuts and some vegetable
oils. Dairy powders and processed cheese, and any downstream good that is made from these
materials are not affected by the exceptions.

Under Article 3.12, each Party is required to provide that a fungible good or material is treated as
originating based on either its physical segregation or the use of any inventory management method
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recognised in the Generally Accepted Accounting Principles, provided that the inventory
management method selected is used throughout the fiscal year of the person that selected the
inventory management method.

Under Article 3.13, each Party is required to provide that in determining whether a good:

% Is wholly obtained, or satisfies a process or change in tariff classification requirement as set

out in the PSR Annex, accessories and other materials normally presented with the goods are
disregarded; or

calculating the regional value content of the good.

Article 3.14 requires that a Party must treat packaging materials
classified with the good, in the following ways:

if a good is subject to a change in tariff classificali
then they must be disregarded in determj ReL4
in the production of the good have@ evapplicabl

classification requirement;

¢ If determining whetheq #iz\8 is wholly o@' produced, then they must also be
disregarded; or @
s If a gog Tie) ent requirement, then they must be taken into
aceou ieinating o% ng, as the case may be, in calculating the regional value
@ n e good.

ion s d G packing materials and containers for shipment. These must be
jsrégard rifitrig whether a good is originating {Article 3.15),

@Is fequired to provide that an indirect material is considered to be originating without
argbto where it is produced {Article 3.16).

Article 3.17 sets out what is to happen if goods are classified as a set because of rule 3{c} of the
General Rules of Interpretation of the Harmonised System. In such a case, a Party must provide that
the set is originating only if each good in the set is originating and both the set and the goods meet
the other applicable requiraments of the Chapter. The set is also originating if the value of all the
non-originating goods in the set does not exceed 10 percent of the set’s value.

Under Article 3.18 a good must either be transported directly from the exporting Party, or through
another TPP Party, to the importing Party, or if the good has been transported through the territory
of a non-Party, it does not undergo further processing and has remained under customs control.
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5.3.2 Section B: Origin procedures

Section B of the Chapter sets out certain procedures which each Party must apply. These are
summarised below.

Each Party must allow an importer to make a claim for preferential tariff treatment based on a
‘certification of origin’ which may be completed by the exporter, producer or importer (Article 3.20).
There are rules that set out the information on which certification may be based, which depend on
whether the certification is completed by the exporter, producer or importer {Article 3.21). Also,
Annex B sets out certain elements that must be included in a certification of origin.

certificates of origin for their exporters for a limited period. Article

Parties that ensure flexibility for how certification of origin is de
of origin need not follow a prescribed format.

Each Party must allow an importer to submit a<caNificat origin {
the importing Party may require the imp o\ submit _a~tra i@
importing Party {Article 3.20}. @

aranig no requirement for certificates of origin,

seg obligati
example ifi

S

is not in English,

An exception is provided in Annex A (Other Arrangements) to allow a m to issu
iNpo

in the language of the

ot _panmitte j i of origin due to minor errors or discrepancies in the
»~ rticle 3

§ Party is not permitted to require certification of origin. These are when:

5 @@ms value of the imported goods does not exceed NZ$US1,000 or the equivalent
am

unt in the importing Party’s currency, or any higher amount established by the importing

@ Party; or

s It is a good for which the importing Party has waived the requirement or does not require the
importer to present a certification of origin,

This is provided that the importation does not form part of a series of importations carried out or

planned for the purpose of evading compliance with the importing Party’s laws governing claims for
preferential tariff treatment under the Agreement.

Article 3.24 sets out things that each Party has to provide for the importer to do when claiming
preferential treatment. These include making a declaration that the good qualifies as an originating
good, having a valid certification of origin in its possession when it makes the declaration, and
providing a copy of the certification to the importing Party if required by that Party,
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Each Party must provide that the importer has to correct the importation documentation if they
have reason to believe that the certification is based on incorrect information that could affect its
accuracy or validity. There must also be provision for the importer to pay any customs duty and, if
applicable, penalties owed.

Article 3.25 imposes an obligation on each Party to provide that an exporter or producer in its
territory that completes a certification of origin must:

- Submit a copy of that certification of origin to the exporting Party, on its request; and

@ if they have reason to believe that the certification contains or is based incorrect
information, promptly notify in writing, every person and every Party to who rovided
the certification of any change that could affect its accuracy or validity,

treatment. However, it imposes, € g on an importing Party that
conducts a verification, w
verification visit to the prefat

est for information or an actual

set out in Article 3.27.2, a Party must grant a claim for
acCordance with the Chapter for a good that arrives in its
into force of the Agreement for that Party.

% such a situation to apply for preferential tariff treatment and a refund of any excess

ties paid. This is provided that the good would have qualified for preferential tariff treatment at
the time when it was imported into the territory of the Party, and may also be subject to the
importer taking certain steps no later than one year after the date of importation {or other time
period specified in the importing Party’s domestic law).

Under Article 3.31, each Party must maintain the confidentiality of the information collected in
accordance with the Chapter and must protect that information from disclosure that could prejudice
the competitive position of the person providing the information.

54  Textile and Apparel Goods

Unless specified otherwise, the rules of the Rules of Origin Chapter (Chapter 3) also apply to textile
and apparel goods. The Product Specific Rules of Origin for textile and apparel goods are located in
Annex 4-A {Textile and Apparel Goods Product-Specific Rules of Origin).
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Under Articles 4.2 and 4.3, each Party is required to allow a small tolerance for a good (10 percent of
the weight of the good) even if it does not meet the applicable change in tariff classification
requirement provided the good meets all the other applicable requirements of the Chapter.

This tolerance is not extended to elastomeric yarns (Article 4.4) or to sewing threads or elastic
narrow bands {refer Rules to Chapter 61-63 in Annex 4-A PSR Textiles). These goods must be
produced from materials produced within the TPP.

In addition to the general safeguard provisions in Article XIX of the GATT 1994, the
on Safeguards and the Trade Remedies Chapter of the Agreement, a Pa

eement

alternative provision and Parties can elect to use the general

(Article 4.3). ! l
i;;ct of cg;: of origin. Each
ey the'm

Party is required to treat materials on thid\lis rigihating, } aterial meets any
. pecif@ upply List (Appendix 1 to
{ % E cooperate with each other for the puirposes

Article 4.7 provides for a Short Supply List to mj

ahd-ensuring the accuracy of claims for preferential

ct a verification with respect to a textile or apparel good to verify
for preferential tariff treatment, through requests for information or

% Raxty receives information that is confidential information, it shall maintain the confidentiality of
@ t information {Article 4.9).

5.5 Customs Administration and Trade Facilitation

This Chapter includes a range of obligations in respect of customs administration and trade
facilitation, including customs co-operation. These commitments fall within current policy settings
and include:

s Ensuring customs procedures and practices are predictable, consistent, and transparent (e.g.
providing customs valuations, using internationally accepted tariff classifications, and
providing advanced rulings) to ensure efficient administration and the expeditious clearance
of goods (Articles 5.1, 5.3, 5.6, 5.7 and 5.10).

o Encouraging the use of international best practice on customs and facilitating the use of

automated systems, express consignments and providing for the electronic submission of
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import requirements in advance of the arrival of the goods, to expedite the procedures for the
release of goods (Articles 5.6 and 5.9). In the normal course of events, customs
administrations are required to release originating products within 48 hours of arrival {Article
5.10) and in the case of express consignments within six hours of arrival (Article 5.7).

Encouraging cooperation between customs agencies of the Parties and provide contact points
and consultations to discuss any issues which might arise (Article 5.2).

@

Providing advice or information on customs related requirements for the importation of goods
under the Agreement {Article 5.4).

procedural requirements and ensuring that those procedures avoid confli
assessment and collection of penalties and duties (Article 5.8).

= Adopting or maintaining penalties for violations of our customs laws, re ns and /S

5.6 Trade Remedies
Legal obligations in the Trade Re d@
as between New Zealand @
Global safeguyard @
A Party that fpifiates aSafeguar ry process under Article XIX of GATT 1994 and the WTO
Safe % nt must provi ther TPP Parties with an electronic copy of the notification
& 0 Co %n eguards under Article 6.12.1(a).
arty g’\v gse any measure under the Trade Remedies Chapter with respect to a product
NIGE

impagr \ et/a tariff rate quote established by a Party under TPP. If a Party takes a safeguard
asife bader Article XIX of GATT 1994 and the Safeguards Agreement, it may exclude imports of

ting goods under a tariff rate quota established by the Party under TPP if the imports are not

(‘A igin
@ a cause of serious injury or threat of serious injury.

Parties may not apply, in respect of the same good and at the same time, two or more of the
following:

A transitional safeguard measure under the Trade Remedies Chapter;
e A safeguard measure under Article XIX of the GATT 1994 and the Safeguards Agreement;
¢ A safeguard measure set out in Appendix B to its Schedule to Annex 2-D;or

An emergency action under Chapter 4 (Textile and Apparel Goods).

A Party may impose transitional safeguard measures in certain circumstances, so long as these are
according to the procedures set out in Article 6.3.
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5.7  Sanitary and Phytosanitary Measures

The SPS Chapter preserves and builds on New Zealand’s existing rights and obligations under the

WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) (Article
7.4).

Regional conditions
Article 7.7 sets out understandings and obligations in respect of adaptation to regional conditions
(including pest- or disease-free areas and areas of low pest or disease prevalence).

When an exporting Party makes a request to Pa %mmatlon of regional
COﬂdIthﬂS the 1mportmg Party must start nt ass a reasonable period of
3 3 rma n provi porting Party is sufficient.

ofregional conditions, it must promptly, on
«\ 0 s for making the determ:natuon it must also

Afunicake %' measute to the exporting Party and implement the measure within a
1% <In a case where there is a determination not to recognise regional
e

e
yporting Party must provide the exporting Party with the rationale for its

thé pest or disease status changes, an importing Party may modify or revoke a positive
determination of regional conditions. In such a case, if the exporting Party requests it, the Parties
involved must cooperate to assess whether the positive determination can be reinstated.

The importing Party must take into account in its determination the relevant guidance of the WTO
SPS Committee and international standards, guidelines and recommendations, as well as the

relevant knowledge, information and experience, and the regulatory competence, of the exporting
Party.

Equivalence

Article 7.8 sets out obligations with respect to the concept of equivalence. A Party must apply
equivalence to a group of measures or on a systems-wide basis, to the extent feasible and
appropriate. In determining the equivalence of a specific sanitary or phytosanitary measure, group
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of measures or on a systems-wide basis, each Party is required to take into account the relevant
guidance of the WTO SPS Committee and international standards, guidelines and recommendations.

As with regional conditions, when an exporting Party makes a request to an importing Party for an
assessment of equivalence, the importing Party must start the relevant assessment within a

reasonable period of time, so long as it determines that the information provided by the exporting
Party is sufficient.

When an importing Party undertakes an assessment of equivalence, it must promptly, on request of
the exporting Party, explain its process for making the determination and its plan for
If the outcome of the assessment is positive (i.e. equivalence is recognised) and
adopts a measure that recognises the equivalence, then it must communi
exporting Party and implement the measure within a reasonable
equivalence is not recognised, the importing Party must pr
rationale for its assessment and must also, on request o

and rationale of its measure and clearly identify th@
The importing Party must take into account Yo\ts Bdse€sment r idance of the WTO SPS
idelings and r ghions.

Committee and international sta

Science and risk an @

Under paragraph, 1 i , each R s @ie to ensure that its sanitary and phytosanitary
n Uational standards, guidelines or recommendations or, if

i
measures ei o releya

they 50 m, that ’c ased on documented and objective scientific evidence that is
3 d to the\measure ile recognising the Parties’ obligations regarding assessment of
(‘ 3 Arﬁx 3 Agreement. The obligation in paragraph 1 is not subject to dispute

B tlemen@

Iso requires each Party to ensure that its sanitary and phytosanitary measures do not
ily or unjustifiably discriminate between Parties where identical or similar conditions prevail
(Ifcluding between its own territory and that of other Parties). Each Party must conduct its risk
analysis in a manner that is documented and that provides interested persons and other Parties an
opportunity to comment.

Each Party must ensure that any risk assessment it conducts is appropriate 1o the circumstances of
the risk at issue, and takes into account reasonably available and relevant scientific data.

if a risk assessment is required to authorise importation of a good, and the exporting Party so
requests, the importing Party must provide an explanation of the information required for the risk
assessment. Once the importing Party has received the information it requires, it must endeavour to

facilitate the authorisation in accordance with its relevant procedures, policies, resources, laws and
regulations.
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The Article sets out certain requirements that each Party must adhere to when conducting a risk

analysis, which include requirements to:

7 Take into account relevant guidance of the WTO SPS Committee and international standards,
guidelines and recommendations.

« Consider risk management options that are not more trade restrictive than required to
achieve the level of protection that the Party has determined to be appropriate.

s Select a risk management option that is not more trade restrictive than required to achieve
the sanitary or phytosanitary objective, taking into account technical and economic easibility.

¢ Conduct the analysis in a manner that that is documented and that
persons and other Parties with an opportunity to comment.
o mplement any measure adopted as a result of the ris ysis 3 i
commence or resume within a reasonable period of time
oW\gmrthe pecific risk

audit, including to give the audited Party an opportunity to comment on the findings of the audit
and take any comments into account, and to ensure that any decisions or actions taken as a result of
the audit are supported by objective and verifiable evidence and data. Both Parties must ensure that

procedures are in place to prevent the disclosure of confidential information acquired during the
auditing process.

pexe\are also various process requirements that an importing Party must follow when conducting

Import checks
Article 7.11 requires each Party to ensure that its import programmes are based on the risks

associated with importations, and that its import checks are carried out without undue delay. It also
imposes further obligations, including to:

@ Make available to another Party, on request, information regarding its import procedures and
its basis for determining the nature and frequency of import checks, as well as the analytical
methods, quality controls, sampling procedures and facilities that it uses to test a good.
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Ensure that any testing is conducted using appropriate and validated methods in a facility that

operates under a quality assurance programme that is consistent with international laboratory
standards.

Maintain physical or electronic documentation regarding the identification, collection,

sampling, transportation and storage of the test sample, and the analytical methods used on
the test sample.

a Ensure that its final decision in response to a finding of non-conformity with the importing
Party’s sanitary or phytosanitary measure is limited to what is reasonable and necessary, and
is rationally related to the available science.

If an importing Party prohibits or restricts the importation of a good of another P
an adverse result of an import check, then it must provide a notifi

requirements set out in the Article} about the adverse result to at les
agent, the exporter, the manufacturer or the exporting Party.
must also provide an opportunity for review of the decisi

importer PNt
i g Rarty

ation
submitted to assist in the review. An importing Part ilable Reatign'dn goods of
an exporting Party that were found not to co e T , measure, if the
exporting Party so requests.

The importing Party must n @or’sing PEOIR rmines that there is a significant,
sustained or recurrini pa@ confo @ asamitary or phytosanitary measure.

Certificati

Article 12 se equireme importing Party must meet if it requires certification for

, includiRg\that t arty must: ensure that the requirement is applied only to the
S uman, animal or plant life or health; take into account relevant

Committee and international standards, guidelines and recommendations;

of the>
dttestaiions and information it requires on certificates to essential information that is
s sanitary or phytosanitary objectives.

Pdrties must promote the implementation of electronic certification and other technologies to
facilitate trade.

Transparency

The SPS Chapter sets out transparency requirements that apply in addition to the general
transparency obligations in the Transparency and Anti-corruption Chapter. Key obligations in this
regard include that each Party must notify any proposed sanitary or phytosanitary measure that may
have an effect on the trade of another Party. This includes any measure that conforms to
international standards, guidelines or recommendations. Notification is to be achieved by using the
WTO SPS notification submission system and must comply with the requirements in Article 7.13.
Proposed measures must also be made available to the public by electronic means, along with the
legal basis for the measure, and the written comments (or a summary of those comments) that have
been received from the public on the measure. Except in cases of urgency, notification is to be
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followed by a period for interested persons and other Parties to provide written comments on the
proposed measure.

A Party is required to discuss with another Party, on request and if appropriate and feasible, any
scientific or trade concerns that the other Party may have regarding a proposed measure, and the
availability of alternative, less trade-restrictive approaches for achieving the cbjective of the
measure.

In implementing its transparency obligations, each Party must take into account the relevant

takes effect. if a fina !@e b
include in the pibli

ofthe objective and rationale of the measure and

d rationale, as well as any substantive revisions that it
ther, if requested by another Party, and to the extent permitted

requirements, a Party must make available any significant written
Umentation received during the comment period that was considered to

rty’has an obligation to provide to another Party, on request, all SPS measures related to the
ortation of a good into that Party’s territory.

There is a requirement in paragraph 11 for an exporting Party to notify an importing Party in a timely
and appropriate manner of the following:

= If it has knowledge of a significant sanitary or phytosanitary risk related to the export of a
good from its territory;

* Urgent situations where a change in animal or plant health status in the territory of the
exporting Party may affect current trade;

® Significant changes in the status of a regionalised pest or disease;

« New scientific findings of importance that affect the regulatory response with respect to food
safety, pests or diseases; and
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Significant changes in food safety, pest or disease management, control or eradication policies
or practices that may affect current trade.

Emergency measures

Under Article 7.14, a Party that adopts an emergency measure must promptly notify the other
Parties of that measure, and must take into consideration any information provided by other Parties
in response to the notification. The Party adopting the measure must review the scientific basis of
the measure within six months and make the results of the review available to any Party on request.
If the measure is maintained after the review the Party should review it periodically,

Committee

mandatory functions that include to provide a forum to enhance mutugia

Party’s sanitary and phytosanitary measures and the regulato es %

measures; and exchange information on the implementation o er{Article

Cooperation and information exchange @ @

The Parties are required to explore opportdaies far firther pergtivgy collaberation and

information exchange between them on sa d"phyto a s of mutual interest, as
Rrs ' nnecessary obstacles to trade

between them (Article 7.1 ?“ y request information from another

: bnotes th
Party on a matter agi in : @0;
endeavour to vi@a SI3BK inforedtiSm s b

ab e’requesting Party within a reasonable period of

ter se%> hafiism for Cooperate Technical Consultations {CT Consultations). Use of

gii
ﬁu ernit). A Party that has concerns regarding any matter arising under the SPS Chapter
r Party may use the CT Consultations mechanism in situations where it considers that

other Party’s administrative procedures, or bilateral or other mechanisms. If the conditions set out
in Article 7.17 are met, the Party that requested CT Consultations may stop those consultations and
use the procedures set out in the Dispute Settlement Chapter in order to resolve the matter.

5.8 Technical Barriers to Trade

The TBT Chapter builds on New Zealand's existing rights and obligations under the WTO Agreement
on Technical Barriers to Trade (TBT Agreement) (Article 8.2).

Certain key provisions of the TBT Agreement are incorporated into the Agreement, which means
that those provisions may be relied on for the purposes of dispute settlement {Article 8.3).
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International Standards, Guides and Recommendations: When a Party determines whether an
international standard, guide or recommendation exists {within the meaning of Articles 2 and 5, and
Annex 3 of the TBT Agreement), that Party must apply the Decision of the TBT Committee on
Principles for the Development of international Standords, Guides and Recommendations with
relation to Articles 2, 5 and Annex 3 of the [TBT] Agreement (Article 8.4).

Conformity Assessment: Each Party is required to treat conformity assessment bodies located in the
territory of another Party on a non-discriminatory basis. That is, the Party must accord the body with
treatment no less favourable than it accords to conformity assessment bodies located in its own
territory or in the territory of any other Party (Article 8.5.1).

Each Party must publish any procedures, criteria and other conditions t
determining whether conformity assessment bodies are com petent (A

technical regulation or standard in its territory, a
regulate such a body in another Party’s,t
arrangement}, then it must, on request, explix t

If a Party does not accept @onfor nik
in another Party’s tegritl must
e@r a decision to decline to enter into negotiations for an

geRgnitiotof conformity assessment procedures, or for declining to use an

T @ains other requirements relating to conformity assessment, including that:
% Party must consider adopting measures to approve conformity assessment bodies that are
@ accredited by a body that is a signatory to an international or regional mutual recognition

arrangement (Article 8.5.8).

& A Party must not refuse to accept resuit from a conformity assessment body because they are
accredited by a body that is non-governmental, a non-for profit, does not operate an office in
the Party’s territory, is domiciled in the territory of a Party that does not maintain a procedure
for recognising accreditation bodies, or because it operates in the territory of a Party where
there is more than one accreditation body {Article 8.5.9).

Transparency: The TBT Chapter contains some provisions that would go beyond New Zealand’s WTO
obligations, such as broadening the scope of proposed TBT measures that are notified to the WTO;
placing proposals for, and final versions of, TBT measures on a single website; and making publicly
available certain regulatory decision-making information (Article 8.6). To avoid duplication, Parties
may use the existing WTO TBT Information Management System to comply with this obligation
rather than being required to create a dedicated website.
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Each Party must allow a person of another Party to participate in the development of technical
regulations, standards and conformity assessment procedures by central government bodies, on
terms no less favourable than those that it accords to its own persons, and encourage non-
governmental bodies to do the same.

Parties are required to publish the following documents (for example, on the WTO website} from

central government bodies, and take reasonable measures available to it to ensure that local
government publishes:

All proposals for new technical regulations and conformity assessment procedu
Proposals for amendments to existing technical regulations and Ssmen
procedures. K%

alrggulations and conformity

assessment procedures, and to the or the same, are accessible

through official websites or jo ) y single website.
d TO Mer @ efitral government proposals for new technical

icles 2.9 or 5.6 of the TBT Agreement. Parties must also
overn proposals. In determining whether there may be a “significant
ust consider, among other things, the relevant Decisions and

( @ tions of proposed technical regulations or conformity assessment procedures published or

B d in accordance with the TBT Chapter or the TBT Agreement must include an explanation of the

objectives of the proposal, and be transmitted electronically to other Parties through their enquiry

points established under the TBT Agreement. A Party must normally allow 60 days from the date of

notification for written comments from another Party or interested persons from those Parties, and
consider any reasonable requests for extending this comment period.

Each Party must endeavour to notify WTO Members of the final text of a technical regulation or

conformity assessment procedure at the time the text is adopted or published, as an addendum to
the original notification of the proposed measure.

A Party must, no later than the date of publication of a final technical regulation or conformity

assessment procedure that may have a significant effect on trade, make publically available certain
information, including:
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o

An explanation of the objectives and how the final technical regulation or conformity
assessment procedure achieves them.

% The Party's responses to significant or substantive issues presented in comments received on
the proposal for the technical regulation or conformity assessment procedure.

The following information must be made available if requested by another Party:

% A description of alternative approaches that the Party considered in developing the final
technical regulation or conformity assessment procedure, if any, and the merits of the
approach that the Party selected.

® A description of significant revisions, if any, that the Party made to the for the
technical regulation or conformity assessment procedure, including th onset
comments.

A Party must make its central government standardising body e nin e
standards it is currently preparing and the standards it ¢ i entral
government standardising body’s website,

Parties must endeavour to provide an inte

as

Py

0 3 }etween the publication of

e of conformity assessment results, to support greater regulatory alignment and to
inate unnecessary technical barriers to trade in the region {Article 8.4).

eli

A Party shall, upon the request of another Party, explain the reasons why it has not accepted a
technical regulation of that Party as equivalent {Article 8.6).

A Party shall, on request of another Party, give due consideration to any sector specific
proposal for cooperation under the chapter.

@ The Parties shall encourage cooperation between their respective organisations responsible
for standardisation, canformity assessment, accreditation and metrology, whether they be
public or private, with a view to addressing issues covered by the chapter (Article 8.7).

A Party receiving a request to provide information on any matter that arising under the
chapter shall provide that information within a reasonable period of time, and where if
possible, by electronic means {Article 9).

& A Party may request technical discussions with another Party to resolve any matter that arises
under the TBT Chapter. The matter must be discussed within 60 days of the request, and
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Parties must endeavour to resolve the matter as expeditiously as possible. Unless agreed
otherwise, the discussions and information exchanged are to be confidential and without
prejudice to the rights and obligations of the Parties under TPP, the WTO Agreement, or any
other agreement to which both Parties are a party. ’

Committee on Technical Barriers to Trade: A Committee on Technical Barriers to Trade shall be
established to promote and monitor the implementation and administration of the Chapter {Article
10). Through the Committee, the Parties shall strengthen their joint work in the fields of technical
regulations, conformity assessment procedures and standards with a view to facilitating trade
among the Parties. Parties must designate and notify a contact point for TBT matters, and promptly
notify other Parties of any change of its contact point or relevant officials. Conta ts have

responsibilities including communicating with other Parties’ contact points, faciitat ions, «
request and information exchange, and coordinating the involvement of riqént\agencie o@
relevant matters pertaining to the TBT Chapter. %

5.8.1 Sectoral Annexes

A feature of the TBT Chapter that differs from our
of seven sectoral annexes to the Chapter: Cosm

g

s sod

g N 05 n tech
%‘ of ice wine will not be affected. New Zealand is already bound by this
n

g to other WWTG member countries but Wine and Distilled Spirits Annex will

ndar D%
ex% rd to all exports.
d

regulations concerning wine and distilled spirits. Mutual recognition of oenological practices is

(- @ erthis Annex, Parties are required to make publicly available information about their law and

encouraged, and Parties must endeavour to assess other Parties’ laws, regulations and requirements
in respect of oenological practices, with the aim of reaching agreements that provide for the Parties
acceptance of each other’s mechanisms for regulating oenological practices, if appropriate.

This Annex contains various requirements relating to labelling, which include requirements for
Parties to permit suppliers of wine or distilled spirits to:

= Indicate any required information on distilled spirits, or information on wine other than
product name, country of origin, net contents and alcohol contents, on a supplementary label
that is affixed to the distilled spirits or wine container, and affix the label after importation but
prior to offering the product for sale.

Use “wine” as a product name.
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Indicate the alcoholic content by volume on a wine or distilled spirits label by alc/vol and in
percentage terms. ‘

= Place a lot identification code on wine and distilled spirits containers, if the code is clear,
specific, truthful, accurate and not misleading,

Parties must not require suppliers to indicate the date of production, manufacture, expiration,
minimum durability or the sell by date on wine or distilled spirits containers, labels or packaging,
unless, due to their packaging or the addition of perishable ingredients, the products could have a
shorter date of minimum durability than would normally be expected by the consumer. Further,
Parties must not require a supplier to place a translation of a trade mark or trade na wine or
distilled spirits containers, labels or packaging, or disclose an oenological (wine-ma ice on
a wine label except to meet a legitimate human health or safety objective.

ot be required by Parties to be certified by an official
akdiug vintage; varietal, and regional claims (for wine or raw materials), and

SN CHON proses Q illed spirits), except for if a Party has a reasonable and legitimate
ncek@ Characteristics and certification is necessary to verify claims such as age, origin

or ntity.

roduction, Issuance and Use of Generic Official Certificates (CAC/GL 38-2001) if it deems that

@%ega ing certification, a Party must consider the Codex Alimentarius Guidelines for Design,

certification of wine is necessary to protect human health and safety or to achieve other legitimate
objectives. A Party must normally permit a wine or distilled spirits supplier to submit any required
certification, test result or sample only with the initial shipment of the product. However, if a Party
requires a supplier to submit a sample of the product in order to assess conformity with a technical
regulation or standard, it must not require a sample quantity larger than is necessary to complete
the relevant conformity assessment procedure.

A Party must not apply any final technical regulation, standard or conformity assessment procedure
to wine or distilled spirits that have already been placed on the market when the measure enters
into force (if the products are sold within their stipulated time period), unless problems of health
and safety arise or threaten to arise.
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Information and Communications Technology Products Annex
This annex applies to information and communication technology (ICT} products that use

cryptography, the electromagnetic compatibility of information technology equipment (ITE)
products and telecommunications equipment.

The Annex prohibits Parties from imposing or maintaining a technical regulation or conformity
assessment procedures relating to products that use cryptography and are designed for commercial
applications, which require a manufacturer or supplier of the product, as a condition of the
manufacture, sale, distribution, import or use of the product, to:

5 Transfer or provide access to a particular technology, production proc r other
information that is proprietary to the manufacture_r or supplier a the
cryptography in the product, to the Party or a person in the Party’s t@@ @

% Use or integrate a particular cryptographic algorithm et-si ® ‘

Other than where the manufacture, sale, disﬁ' ?:;«1 ‘,- u c is by or for

Partner with a person in its territory; or

the government of the Party.

rty’is required to define the scope of the products subject to its laws and regulations for
rmaceutical and cosmetic products and medical devices, identify the agencies authorised to
regulate those products in its territory, and make that information publicly available,

If more than one agency is authorised to regulate pharmaceutical products, cosmetic products or
medical devices (respectively) within the territory of a Party, that Party shall examine whether there
is overlap or duplication in the scope of those authorities and take reasonable measures to eliminate
unnecessaty duplication of any resulting regulatory requirements.

The annexes encourage collaborative efforts, through requirements that:

Parties must endeavour to collaborate through relevant international and regional initiatives
to improve the alignment of their respective regulations and regulatory activities for
pharmaceutical and cosmetic products and medical devices.
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s When developing or implementing regulations for cosmetic products or for the marketing
authorisation of pharmaceutical products or medical devices, Parties must consider relevant

scientific or technical guidance documents developed through international collaborative
efforts.

e Parties must endeavour to apply scientific guidance documents that are developed through
international collaborative efforts with respect to inspection of pharmaceuticals.

2 Parties must endeavour to share, subject to their laws and regulations, information from post-

market surveillance of cosmetic products, and on their findings regarding cosmetic
ingredients.

Parties must comply with the obligations set out in Articles 2.1 and 5.1.1 of the
respect to any marketing authorization or notification procedure that th@ )
at n

for cosmetic products, pharmaceutical products and medical devj
definition of a technical regulation or conformity assessment

win rOles with respect to the marketing authorisation of
i nd cosmetics, and must:
% ests a marketing authorisation with its determination within a
E In %ﬁ at @ marketing authorisation application is declined, inform the applicant of the
s e decision.
@ Enstre that any marketing authorisation determination is subject to an appeal or review

process that may be invoked at the request of the applicant.

With respect to the marketing authorization of both pharmaceutical products and medical devices,
Parties must:

Make their determination whether to grant marketing authorisation for a specific
product/device on the basis of information on the safety and efficacy and the manufacturing
quality of the product/device, labeling information related to the safety, efficacy and use of

the product, and any other matters that may directly affect the health or safety of the user of
the product/device.

« Not require sale data or related financial data concerning the marketing of the product/device
as part of the determination.
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B

Administer any marketing authorisation process in a timely, reasonable, objective,
transparent, and impartial manner, and identify and manage any conflicts of interest in order
to mitigate any associated risks.

In the event that periodic reauthorization for a pharmaceutical product or medical device is
required, allow the product or device to remain on its market under the conditions of the
previous marketing authorization pending a decision on the periodic reauthorization, except
where a Party identifies a significant health or safety concern.

Not require that a pharmaceutical product or medical device receive marketing authorisation
from the country of manufacture as a condition for the product to receive marketing
authorisation.

With respect to the marketing authorization of pharmaceutical pr s must revie

Pharmaceutical Annex-Specific Obligations @ g
. ,

prational

| ) released, no later than a reasonable time before that public release. The
StBg Party is not required to notify the other Party of its findings if it considers that
hosé findings are confidential and should not be disclosed.
osmetics Annex obligations
With respect to the marketing authorization of cosmetic products, Parties must:

% Not conduct a separate marketing authorisation process for cosmetic products that differ only
with respect to shade extensions or fragrance variants, unless a Party identifies a significant
health or safety concern.

% Not require the submission of marketing information, including with respect to prices or cost,
as a condition for the product receiving marketing authorisation.

£

Not subject a product that has been granted marketing authorisation to periodic re-
assessment procedures as a condition of retaining its marketing authorisation.

v Consider replacing any marketing authorisation process with other mechanisms such as
voluntary or mandatory notification and post-market surveillance.
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Not require a cosmetic product to be labelled with a marketing authorisation or notification
number,

Not require that a cosmetic product receive marketing authorisation from the country of
manufacture as a condition for the product to receive marketing authorisation.

# Not reguire that a cosmetic product be accompanied by a certificate of free sale as a condition
of marketing, distribution or sale in the Party’s territory.

s Not require that a cosmetic product be tested on animals to determine the safety of that
cosmetic product, uniess there is no validated alternative method available to assess safety.

° Permit a manufacturer or supplier to indicate any required information b b
product or by using supplementary labeiling of the product in accor ‘
domestic requirements after importation but prior to offering the p

orsu:-
the Party’s territory.
c ount " 3

e

n health or
if a Party prepares or adopts good manufadiyi P smetic products, it shall
use international standards for parts of them, as a basis for its
guidelines except when thesg& Weid, b i 3 ropriate means for the fulfilment of
the iegitimate objecti ve ¢
Each Party nddavour tg mg or re-evaluating cosmetic products that differ only

{@ ade extens rfragrance variants, unless conducted for health or safety

p d/ca/ LD nnex~speczf1c obiigations
n cyites Annex recognises that different medical devices pose different levels of risk,
s that each Party classify medical devices based on risk, taking into account scientifically
elevaht factors A Party must ensure that, if it regulates a medical device, it regulates the device
onsistently with the classification the Party has assigned to that device.,

With respect to the marketing authorization of medical devices, Parties must permit a manufacturer
or supplier to indicate any required information by relabelling the product or by using
supplementary labelling of the product in accordance with the Party's domestic requirements after
importation but prior to offering the product for sale or supply in the Party’s territory.

Proprietary Formulas for Certain Food Products and Additives Annex
When gathering information relating to proprietary formulas in the preparation, adoption and
application of technical regulations and standards, a Party is required to:

& Ensure that its information requirements are limited to what is necessary to achieve its
legitimate objective.
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Ensure that the confidentiality of information gathered about products is respected in the
same way as for domestic products and in a manner that protects legitimate commercial
interests.

Organic Products Annex

A Party must enforce any requirement that it develops relating to the production, processing, or
labelling of products as organic. New Zealand does not have a domestic organic products regime in
place.

5.9 Investment

The obligations in the investment chapter of TPP should be read in the contextKOt\tka
Agreement, including the Preambular language noting the Parties’ recogniti%% e
and\reg

to regulate and their resolve to preserve flexibility to set legislative

safeguard public welfare, and protect legitimate public welfarg n@% such as_pu
safety, the environment, the conservation of living or nop-ivi 3
integrity and stability of the financial system and publi

The Investment Chapter does not apply
measures are covered by Chapter cia

a bond or other financial secust esult ingt
that service. Rather, the apter gpplied\s
is di % ) sections: Section A sets out obligations that are owed by

andbivestments of the other Parties; while Section B establishes a
that provides investors with the ability to submit to arbitration a

ment has violated one or more of the obligations in Section A, an investment
stment authorisation. The definitions set out in Section A also apply 1o Section

Chapter applying to the supply of
xtent that the bond or financial security

agr

Ee obligations that the New Zealand Government owes to investors and investments under TPP are
of two kinds: those in respect of which Parties may enter reservations; and those that are derived
from obligations owed at customary international law and in respect of which Parties may not enter
reservations. The key obligations of each type are described below.

Reservable obligations

National Treatment: Article 9.4 provides for non-discriminatory treatment of foreign and domestic
investors and investments. It requires that each Party give investors and covered investments
treatment no less favourable than the treatment it gives, in like circumstances, to its own investors
and investments. Non-discriminatory treatment must be afforded during the establishment,
acquisition, expansion, management, conduct, operation and sale phases of an investment.
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Most-favoured-nation: Each Party must give investors and investments of other Patties, in relation to
the establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments, treatment no less favourable than the treatment it gives, in like
circumstances, to investors and investments from any other country (whether or not a Party to the
TPP). This means that investors and investments from TPP Parties will receive the benefits of any
additional liberalisation that New Zealand might provide to investors and investments from other
countries under future agreements. However, the obligation does not encompass international
dispute resolution procedures or mechanisms {Article 9.5).

There is a footnote against the term “in like circumstances” in both the National Tx@nt and

Most-favoured-nation obligations of the Investment Chapter. This footnote say hether
treatment is accorded in “like circumstances” under these obligations depepd 9& e\ totatity of th@
I ‘ twe

circumstances, including whether the relevant treatment distinguishes \oa invest@n\Q
investments on the basis of legitimate public welfare objectives. {_\%

In addition, the Parties have agreed on a Drafters’ No 5 %mr rm “in like
circumstances” which is used in both the Natio 3 voyred-retion obligations.
This Drafters’ Note confirms the shared i i N

i
nt a

tribunals follow the

arisons are made only with respect to investors or

Characteristics. it is a fact-specific inquiry requiring
t cumstances, which include not only competition in the relevant

atjorfef the totdlity of
7 but also such circumstances as the applicable legal and regulatory

s 3 \ the differential treatment is based on legitimate public welfare objectives.
The arx a-explains the approach further as follows:

@ In considering the phrase “in like circumstances”, NAFTA tribunals have held that investors or

investments that are “in like circumstances” based on the totality of the circumstances have
been discriminated against based on their nationality. See, e.g., Archer Daniels Midland, et al,
v. United Mexican States, ICSID Case No. ARB(AF)/04/05, Award, (21 November 2007), para.
197, (finding a breach of the national treatment obligation after taking into account “all
‘circumstances’ in which the treatment was accorded . . . in order to identify the appropriate
comparator”).

NAFTA tribunals have also accepted distinctions in treatment between investors or
investments that are plausibly connected to legitimate public welfare objectives, and have
given important weight to whether investors or investments are subject to like legal
requirements. See, e.g., Grand River Enterprises Six Nations Ltd., et al. v. United States of
America, UNCITRAL, Award (12 January 2011), at paras. 166-167 ("NAFTA tribunals have given
significant weight to the legal regimes applicable to particular entities in assessing whether
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