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the position in respect of reservations to the treaty, and an outline of any dispute
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they are in ‘like circumstances’ under Articles 1102 [National Treatment] or 1103 [Most-
Favoured-Nation Treatment].... The reasoning of these cases shows the identity of the legal
regime(s} applicable to a claimant and its purported comparators to be a compelling factor in
assessing whether like is indeed being compared to like for purposes of Articles 1102 and
1103.”); GAMI Investments Inc. v. United Mexican States, UNCITRAL, Award {15 November
2004), at paras. 111-115 (holding that foreign investor was not “in like circumstances” with
domestic investors because the difference in treatment was “plausibly connected with a
legitimate goal of policy . . . and was applied neither in a discriminatory manner nor as a
disguised barrier to equal opportunity”}; Pope & Talbot Inc. v. Canada, UNCITRAL, Award on
the Merits of Phase 2 (10 April 2001}, at paras. 78-79 (the tribunal’s assessm included
whether the difference in treatment had a “reasonable nexus to rational gov licies”

and was not based on nationality).” @
Performance Requirements: This obligation prohibits the Pargi posing aor orcing-s
Par ese

'. fate to the

privately agreed

&s | -- bow the cqn greed level, or that the
The Performance Requirgn@aiAvtich pohih ‘iie'> Sies from conditioning the receipt of an

advantage (such.as % jernents that are listed in paragraph 2, These

prohibited r

exch flo earnings. ion does not prevent Parties from offering advantages to

ocate_protuction\supply a service, train or employ workers, construct or expand
7or car o and development, in the Party’s territory.
Y

t of exceptions to the performance requirements obligation which preserve policy
governments, including for measures necessary to protect health and the environment.

In particular, certain performance requirements are not prohibited if:
They are consistent with the TRIPS Agreement;

They are imposed or enforced by a court, tribunal or competition authority to remedy a
practice that has been determined anticompetitive;

They are imposed or enforced by a tribunal as equitable remuneration under copyright laws;

G

The Party adopts or maintains measures, including environmental measures, that are:

o Necessary 1o secure compliance with laws and regulations that are not inconsistent
with the TPP;

o Necessary to protect human, animal or plant life or health; or

o Related to the conservation of living or non-living exhaustible natural resources;
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® They are qualification requirements for goods and services with respect to export promotion
and foreign aid programs;

They relate to government procurement; or

¢ They are imposed by an importing Party relating to the content of goods as necessary to
gualify for preferential tariffs or preferential quotas {Article 9.9.2).

Senior Management and Boards of Directors: Article 9.10 contains two obligations. First, Parties may
not require an enterprise that is a covered investment™ to appoint natural persons of any particular
nationality to senior management positions. Second, while a Party can require that a majority of the

board of directors {or any committee of a board) of an enterprise of that Party th covered
investment, be of a particular nationality or resident in the territory of the Pariy\it osoif «
this would materially impair the ability of the investor to exercise control @ estment, @
Reservations K%

identified these non-conforming measures in i dRals
to the Agreement.”® Annex | sets out existing legi
se

€

re libdfalisation of these measures to all other TPP Parties, and that
ed-in as the new (more liberal) level of commitment.

d the “ratchet” clause does not apply. That said, no Party may introduce a new measure that is
covered by Annex (| after the TPP enters into force which requires an investor of another Party, by
reason of its nationality, to sell or otherwise dispose of an existing investment.

Finally, Article 9.11 also includes a number of carve-outs to Articles 9.4 (National Treatment), 9.5
{Most-Favoured-Nation Treatment) and 9.10 {Senior Management and Board of Directors) that need
not be included in Parties’ Annexes. In particular, these relate o the interaction of the national
treatment and most-favoured-nation treatment obligations with intellectual property rights under
the TPP Chapter and the TRIPS Agreement. in addition, the national treatment, most-favoured-

" A “covered investment” is defined as, with respect to a Party, “an investment in its territory of an investor of another
Party in existence as of the date of entry into force of this Agreement or established, acquired, or expanded thereafter”.

= Note that these Annexes {Annex | and 11} apply to both the Investment Chapter and the Cross Border Trade in Services
Chapter.
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nation treatment and senior management and board of directors obligations do not apply to
government procurement or subsidies or grants provided by a Party.

Annex | and Annex i! also apply to the reservable obligations in the Cross-Border Trade in Services
Chapter. Some of the exceptions set out in Annex [ and Annex Il apply to reservable obligations in
the Investment Chapter, some apply to reservable obligations in the Cross-Border Trade in Services
Chapter and others apply to reservable obligations in both Chapters. We have summarised below all
of the non-conforming measures that New Zealand has included in its Annex | and Annex . The
obligations that are reserved against vary for each measure depending on which obligation or
obligations the measure would be inconsistent with if it was not listed. To undersiand which
obligations a particular reservation applies to, please refer to the relevant Annex. g: «
Parties may amend or modify their Schedules to Annex | or il as set out @EG (Amend @

of Chapter 30 (Final Provisions).

Investment and Cross-Border Trade in Servig -' ons @

Requirements under New Zealand's f

&%0 ain overseas non-issuer
companies to file audited fip i Arir of Companies.

@ Restrictions on the pegi out in the Patents Act 1953.

tutive of the Ministry of Business, Innovation and Employment for the acquisition by
reign governments or their agents of licences or management rights to use the radio
frequency spectrum, or any interest in it.

s Provisions in the Primary Products Marketing Act 1953 that give the Government the ability to
impose regulations enabling the establishment of statutory marketing authorities with
monopoly marketing and acquisition powers for products derived from beekeeping; fruit
growing; hop growing; deer farming or game deer; or goats. Such regulations may, among
other things, require that board members or personnel be nationals of or resident in
New Zealand.

The requirement that only a licensed air transport enterprise may provide international
scheduled air services as a New Zealand international airline. licenses are subject to
conditions to ensure compliance with New Zealand’s air services agreements and may include
requirements that an airline is substantially owned and effectively controlled by New Zealand
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nationals, has its principal place of business in New Zealand and/or is subject to the effective
regulatory control of the New Zealand Civil Aviation Authority.

2 The restriction that no one foreign national may hold more than 10 percent of shares that
confer voting rights in Air New Zealand unless they have the permission of the Kiwi
Shareholder.” In addition, at least three members of the Board of Directors must be
ordinarily resident in New Zealand, and more than half of the Board of Directors must be
New Zealand citizens.

5 The fact that certain foreign investment activities are subject to New Zealand’s overseas
investment regime as set out in relevant provisions of the Overseas Investment 2005, the
Fisheries Act 1996 and the Overseas Investment Regulations 2005. These acti

o Acquisition or control by non-government sources of 25 p t oxe Of any.¢la
of shares or voting power in a New Zealand entity w, ithex the considerat
the transfer or the value of the assets exceeds i .

@c fon of 4 @ usSiness by
835 255ets, i ‘ d/where the total

3 or acgui hat\business or those assets

o Commencement of business operatiQ

expenditure to be incurredi
exceeds N2$200 milli

o Acquisition g overnme 25 percent or more of any class of

shares rland-entity where either the consideration for

i er in "-;.‘
e the va @ efs exceeds NZ$100 million.

o\ €ommencem operations or acquisition of an existing business by
@v overngent so including business assets, in New Zealand, where the total

ex i be incurred in setting up or acquiring that business or those assets
c 100 million.
@ uisition or control, regardless of dollar value, of certain categories of land that

are regarded as sensitive or require specific approval according to New Zealand’s

@% \% Overseas Investment legisiation. {w}

o Any transaction, regardless of dollar value, that would result in an overseas
investment in fishing quota.

This reservation reflects a commitment to a screening threshold for TPP non-governmental
investors which is higher than existing policy {NZ$100m). No changes would be required to the
way in which investments in sensitive land or fishing guota are screened. It should also be
noted that that New Zealand has a reservation {noted below under Annex ll) that preserves
the Government’s ability to alter the OIA approval criteria.

Any existing non-conforming tax measures, which are exempt from the performance
requirements obligation.

72 The Kiwi Share in Air New Zealand is a single NZ$1 special rights convertible preference share issued to the Crown. The
Kiwi Shareholder is Her Majesty the Queen in Right of New Zealand.

Trans-Pacific Partnership (TPP) National Interest Analysis
Page 144



Section 5: Legal obligations which would be imposed on New Zealand by the treaty action,
the position in respect of reservations to the treaty, and an outline of any dispute
settiement mechanisms

Investment reservations - Annex I

In Annex If, New Zealand has reserved the right to adopt or maintain any measure with respect to
the provision of public law enforcement and correctional services as well as the following, to the
extent that they are social services established for a public purpose: child care; health; income
security and insurance; public education; public housing; public training; public transport; public
utilities; social security and insurance; and social welfare.

The Annex il reservations allow New Zealand to take any measure that sets out the approval criteria
to be applied to the categories of overseas investment that require approval under New Zealand's
overseas investment regime. {Note that combination of Annex | and Annex |l reservatignsin respect

of New Zealand’s overseas investment regime means that New Zealand can cha proval
criteria against which investment activities are screened, but cannot amen ubject
the screening regime.) & K%
( New Zealand has also reserved the right to accord differemtil Tegath er any
‘ existing bilateral or multilateral agreements an p @s ing or future
international agreement relating to aviation, fi er, New Zealand
has expressly reserved the right to adopt or ifferential treatment to

liberalisation between the P

Agreement (ANZCERTA) i gree artconomic Relations (PACER).
AMow N Egt

Other listed o take non-conforming measures in respect of:™
instdding the alloc collection, treatment and distribution of drinking water.
& devoluti ce that is provided in the exercise of governmental authority at the

@ie of any shares in an enterprise, or any assets of an enterprise, where the enterprise is

(»~ @ wholly owned or under the effective control of the New Zealand Government.

The control, management or use of protected areas or species owned or protected under
enactments by the Crown,

Nationality or residency in relation to animal welfare and the preservation of plant, animal
and human life and health.

The foreshore and seabed, internal waters as defined in international law, territorial sea, the
Exclusive Economic Zone and the continental shelf.

» The specific commitments New Zealand made under GATS (as set out its Schedule of Specific
Commitments}, as modified by Appendix A.

i Note that the obligations that New Zealand reserves the right to breach vary for each set of sectors/activities, depending
on the policy space reguired.
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The provision of fire-fighting services (excluding aerial fire-fighting services).

Research and development services carried out by State funded tertiary institutions or by
Crown Research institutes when such research is conducted for a public purpose; and certain
research and experimental development services.

Composition and purity testing and analysis services; technical inspection services; other
technical testing and analysis services; geological, geophysical, and other scientific prospecting
services; and drug testing services.

Controlling of the activities of foreign fishing consistent with the provisions of the United

Preferential co-production arrangements for film and televisignf S.

Nations Convention on the Law of the Sea. @
The production, use, distribution or retail of nuclear energy. @ E ;

The promotion of film and television production in Ne 8 the p offocal
content on public radio and television, and in filga @ @

)\ MalPy 5o+ ' x e amalgamation
authorised under the Dairy Industry\Rg Y2} RA Yor any successor body);

t i B ) T0
gover! d allo mefor the rights to the distribution of export products
g ipthe HS categ red by the WTO Agreement on Agriculture to markets
i x>specific preferences or other measures of similar effect are in

riff qu , country
e; and t Qtatigr of distribution rights to wholesale trade service suppliers pursuant to
6r operation of such an allocation scheme.

the asigh i
ishment or implementation of mandatory marketing plans for the export marketing

of doducts derived from agriculture, beekeeping, horticulture, arboriculture, arable farming,
and the farming of animals, where there is support within the relevant industry for such a

plan.
All services suppliers and investors for the supply of adoption services.
Gambling, betting and prostitution services.

Cultural heritage of national value, public archives, library and museum services, and services
for the preservation of historical or sacred sites or historical buildings.

Maritime cabotage, the establishment of registered companies for the purpose of operating a
fleet under the New Zealand flag, and the registration of vessels in New Zealand.

Wholesale and retail trade services of tobacco products and alcoholic beverages for public
health or social policy purposes.

The supply of compulsory social insurance for personal injury caused by accident, work related
gradual process disease and infection, and treatment injury.
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The supply of disaster insurance for residential property for replacement cover up to a defined
statutory maximum.

Any taxation measure with respect to the sale, purchase or transfer of residential property.

Non-reservable obligations

Minimum Standard of Treatment: The minimum standard of treatment obligation in Article 9.6
requires New Zealand to treat covered investments in accordance with all customary international
law principles that protect the investments of aliens, including fair and equitable treatment and full
protection and security., This customary international law results from a general and consistent

A Party breaches another obligation ixthe

g A Party takes or fails to

ati ;
s tonsistent with an investor’s
expectations {even if thefeisy rd Infestment as a result); or
“ % issued ’ htained, modified or reduced by a Party

amage p ivestment as a result).

out d to and out of their territories, and in a freely useable currency
hakg@prevailing at the time of the transfer. The Parties are also required to
ting to a covered investment to be made as authorised or specified in a

securities, futures, options, or derivatives; criminal or penal offences; financial reporting or record

keeping of transfers when necessary to assist law enforcement or financial regulatory authorities;
and ensuring compliance with orders or judgements in judicial or administrative proceedings.

Expropriation: The expropriation obligation in Article 9.7 obliges a Party to comply with four
conditions if it wishes to expropriate or nationalise a covered investment. These conditions are that
the expropriation or nationalisation must be:

For a "public purpose”,
Made in a non-discriminatory manner.

& Accompanied by payment of prompt, adequate, and effective compensation in accordance
(further details are set out in the Article as to how compensation is to be paid).
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. In accordance with due process of law.”

This obligation does not apply to certain actions that comply with Chapter 18 (Intellectual Property)
and the TRIPS Agreement. The Article also clarifies that certain actions taken by Parties in respect of
subsidies or grants do not constitute an expropriation.

Annex 9-B provides that the expropriation obligation addresses two situations. The first is direct
expropriation, where an investment is nationalised or otherwise directly expropriated through
formal transfer of title or outright seizure. The second is indirect expropriation, where an action or
series of actions by a Party has an effect equivalent to direct expropriation without forpaal transfer
of title or outright seizure. The Annex provides guidance as to what does and d
indirect expropriation. It explains that determination of whether there i
requires a case-by-case, fact-based inquiry that considers, among othe

2 The economic impact of the government action (althoyg ﬁ; n fact Ypat an actign gs of
actions by a Party has an adverse effect on the g -% e of an/ tanding
alone, does not establish that an indirect exprop -' aS“OCCUrT

@ The extent to which the governme 5o\ Interferes with tistinet, teasonable investment-

backed expectations.

actions to protect public health include measures with
riging-and supply of, and reimbursement for, pharmaceuticals {including

an investor of another Party that is an enterprise (and to its investments) if the enterprise is
owned or controlled either by persons of a non-Party or of the denying Party and the enterprise has
no substantial business activities in the territory of any Party other than the denying Party.

@ | of*Benefits: Article 9.14 allows a New Zealand to deny the benefits of the Investment Chapter

Investment and Environmental, Health and other Regulatory Objectives: Article 9.15 confirms that
nothing in the Chapter should be read as preventing New Zealand from taking any measure that is
otherwise consistent with the chapter and that it considers appropriate to ensure that investment
activity in its territory is undertaken in a manner sensitive to environmental, health or other
regulatory objectives,

5 Note that Annex 9-C (Exprogriation Relating to Land) contains specific limitations on measures of direct expropriation
relating to Jand by Singapore and Viet Nam.
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5.9.1 nvestor State Dispute Settlement (ISDS)

Section B of the Investment Chapter provides a mechanism for the settlement of disputes between
foreign investors and the government of the country in which the investment is made. if a dispute
cannot be settled within six months through consultation and negotiation, the investor may submit
the issue to arbitration. The investor may do so either on their own behalf, or on behalf of an
enterprise of the respondent that is a juridical person that the claimant owns or controls directly or
indirectly. New Zealand has agreed a side letter with Australia that would mean that no investor of
New Zealand could have recourse to ISDS against Australia under Section B, and that no investor of
Australia could have recourse to ISDS against New Zealand.

A claimant may make the submission to arbitration under the
Settlement of Investment Disputes (ICSID} or arbitration under the ICSID
Rules of Procedure for Arbitration Proceeding (or, if only one of th
claimant is a Party to the ICSID Convention, then under th
UNCITRAL Arbitration Rules, or any other arbitrat i

the respondent agree.

nt {and, if applicable, the
ny claim in a domestic court or

relating to mining concessions or infrastructure development}, provided that
Bct matter of the claim and the claimed damages relate to the covered investment
at was established or acquired, or sought to be established or acquired, in reliance on the
investment agreement.

In previous FTAs and investment agreements, New Zealand has not given consent for investors to
bring claims in respect of investment authorisations or investment agreements. There are, however,
several restrictions that narrow the scope of claims in respect of investment authorisations and
investment agreements.

Investment authorisations are defined as authorisations that the foreign investment authority of a
Party grants to a covered investment or an investor of another Party. New Zealand’s “foreign
investment authority” is restricted to the Minister of Finance, the Minister of Fisheries or the
Minister for Land Information, to the extent that they make a decision to grant consent under the
Overseas Investment Act 2005. To be clear, the following are not encompassed within the definition
of “investment authorisations”: (i) actions taken by a Party to enforce laws of general application,
such as competition, environmental, health or other regulatory laws; (i) non-discriminatory licensing
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regimes; and (iii) a Party’s decision to grant to a covered investment or an investor of another Party
a particular investment incentive or other benefit, that is not provided by a foreign investment
authority in an investment authorisation.

Annex 9-H further limits the application of the dispute settlement procedures in the TPP to decisions
under the Overseas Investment Act. This means that claims relating to investment authorisations
would only arise against New Zealand if the Government breached a decision made under the
QOverseas investment Act to allow a foreign investment to proceed. By way of example, if the
Government was to reverse an approval after it had been granted, or if the Government breached

any condition agreed as part of that approval, then the affected TPP investor could b '\@m. «

The definition of investment agreements is also narrowed by several r merits, \including th
the obligation only applies to investment agreements that are:

controls, the sup
and infrastrue

In addition,
t agreement, the respondent may make a counterclaim in
basis of the claim or rely on a claim for the purpose of a set off

\ ispute settlement mechanism applies to the “pre-establishment” phase of
kmapt, meaning that an investor can bring a claim for a breach of National Treatment, Most-
ed-nation Treatment and Performance Requirements, during the period before an actual

avo!

fnvestment is made, where an investor is taking concrete steps to make an investment.

As meniioned above, Annex 9-H contains an exception in relation to decisions under New Zealand’s
Overseas Investment Act 2005 to grant consent, or to decline to grant consent, to an overseas
investment transaction that requires prior consent under that Act. These decisions are not subject to
the dispute settlement provisions, meaning that an investor cannot bring a claim in respect of such
decisions. There are no limitations on the Government’s ability to enforce conditions of a consent, or
compliance with the Overseas Investment Act.”

78 |n the case of investment authorisations, this paragraph only applies to the extent that the investment authorisation,
including instruments executed after the date the authorisation was granted, creates rights and obligations for the
disputing parties.

7 Annex 11-H contains similar limitations on the application of Section B to foreign investment decisions made by Australia,
Canada and Mexico.
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In addition, there are a number of'important provisions in the Chapter designed to safeguard a
Government’s right to regulate and avoid exposure to frivolous claims, Some of these have been
outlined above, notably the Annex to the expropriation provision that emphasises a country’s ability
to take non-discriminatory regulatory actions that are designed and applied to protect legitimate
public welfare objectives. The Minimum Standard of Treatment Article also clarifies that the
obligation is that which exists at customary international law, and that a determination that there
has been a breach of another provision of the TPP, or of a separate international agreement, does
not establish that there has been a breach of the obligation.

Section B contains a number of procedural rules that mitigate any risk to New Zegla @ecﬁon
with the arbitration process. These include: @

A “cooling off” period whereby the claimant is required tg ice of intentip\>id

(., submit the claim to arbitration at least 90 days before th
' A prohibition on submitting claims after three 5 on which
the claimant first acquired, or should h A wied alleged breach,
and knowledge that the claimant or e@e ica )
.- inary questicng an objection to the tribunal’s
' a e elaim subikfRdis a claim for which an award in favour
/l Curiae submissions regarding a matter of fact or

at may assist the tribunal in evaluating the submissions

parties. Such submissions may come, for example, from an

x,ﬂ ents ofthe ‘d%
@ ngrronmentd! org n (Article 9.22).

‘S preliminary objection. In making a decision whether to award costs and fees, the

tbynal is required to consider whether the claimant’s claim was frivolous {Article 9.22).
(-- Where a respondent’s defence relies on an argument that the measure at issue is within the
scope of a non-conforming measure set out in its Schedule, the respondent may require the

tribunal to request the Commission to provide an interpretation in relation to the issue. A
decision issued by the Commission is binding on the tribunal (Article 9.24).

e Provision for any disputing party to seek consolidation of two or more claims that have been
submitted separately to arbitration where the claims have a question of law or fact in
comimon and arise out of the same events or circumstances (Article 9.27).

e A prohibition on the tribunal’s ability to award punitive damages {Article 9.28).

There are extensive provisions in relation to transparency of arbitral proceedings, including that a
tribunal is to conduct hearings open to the public {subject to arrangements for protection of
information that is designated as protected information or that may be withheld in accordance with
Article 29.2 (Exceptions Chapter; Security Exceptions Article) or Article 29.6 {Exceptions Chapter;

Trans-Pacific Partnership (TPP} National Interest Analysis
Page 151



Section 5: Legal ebligations which would be imposed on New Zealand by the treaty action,
the position in respect of reservations to the treaty, and an outline of any dispute
settlement mechanisms

Disclosure of Information Article}). The respondent is required to make various documents publicly
available, including the notice of intent; the notice of arbitration; pleadings, memorials, and briefs
submitted to the tribunal by a disputing party and any written submissions submitted pursuant to
Articles 9.22(2}, 9.22(3) and 9.27; minutes or transcripts of hearings of the tribunal, where available;
and orders, awards, and decisions of the tribunal.

5.10 Cross-Border Trade in Services

The obligations in the Cross Border Trade in Services Chapter apply to a wide range of measures of a
Party that affect cross-border trade in services by service suppliers from other countries,
including measures that affect the production, distribution, marketing, sale, or dgaliv rvice.

Reservable obligations
Four of the obligations are subject to reservations:

National Treatment: Article 10.3 provides that e

services and service suppliers in like gixc

suppliers of other TPR-Pa gatment pa TRds \a
services and serviegs.suy 5 7 %t i
fike circumstahegs=Thig Ghligatie at service suppliers from TPP Parties would
& 2ia efity n ongdl libetalisation that New Zealand might provide to third
o
@ Access: W\ Party wiay not have measures that impose the type of quantitative
Tmitati % ¢S and services suppliers specified in Article 10.5, nor measures that
y uire specific types of legal entity or joint venture through which a service
@% ay supply a service. In addition to its application to cross border trade, this

obligation applies to services where they are provided by a covered investment (as defined in
@ Chapter 9: Investment) with a commercial presence in New Zealand. )

Local Presence: A Party may not condition the cross-border supply of a service on a service
supplier of another Party establishing or maintaining a representative office or any form of
enterprise, or being resident in its territory {Articie 10.6).

Non-reservable obligations
Key obligations that may not be reserved against are the Domestic Regulation and Transparency
obligations.

Domestic Regulation: Article 10.8 sets out requirements relating to the administration of measures
affecting trade in services, as well as to licensing and qualification requirements and procedures,
technical standards, and requirements for authorisation to supply services. In particular, each Party
is required to ensure that its measures affecting trade in services are administered in a reasonable,
objective and impartial manner. In the case of measures relating to qualification requirements and
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procedures, technical standards, and licensing requirements, each Party must endeavour to ensure
that its measures are based on objective and transparent criteria. In addition to its application to
cross border trade, this obligation would apply to services where they are provided by a covered
investment (as defined in Chapter 9: Investment} with a commercial presence in New Zealand.

Transparency: Article 10.11 contains obligations relating to the transparency of regulations relating
to cross border trade in services. In addition to its application to cross border trade, this obligation
applies to services where they are provided by a covered investment (as defined in Chapter 9:
Investment) with a commercial presence in New Zealand.,

Exclusions
There are a number of areas that are explicitly exciuded from coverage of

not apply in respect of subsidies or granis provided by a Par

Reservations %( :>

As noted above, Parties are permitted t fioral {reatment, most-
favoured-nation, market access and igationsy arty’s list of reservations has
two parts. The first part | wsTinE JeRisfative measures (“non-conforming

measures”) that violate

of commitment.

second part of the list of reservations {Annex II} sets out sectors that are exempted from any
one or more of the national treatment, most-favoured-nation, market access and local presence
obligations. In these areas each government retains the full right to regulate in a restrictive or
discriminatory way, as it deems necessary, and the “ratchet” clause does not apply. New Zealand’s
services reservations are detailed below.

Services reservations — Annex I
Below is a summary of the non-conforming measures that New Zealand has listed in Annex 117

Registration of patent attorneys is restricted to those who satisfy the criteria set out in the
Patents Act 1953 (British subjects or citizens of the Republic of Ireland).

78 Note that the obligations that are reserved against vary for each measure depending on what oblipation the measure
would be inconsistent with if it was not listed.
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@ Certain provisions in the Dairy Industry Restructuring Act 2001 that provide for management
of a national database for herd testing data.

Provision under the Radiocommunications Act 1989 that require written approval of the Chief
Executive of the Ministry of Business, Innovation and Employment for the acquisition by
foreign governments or their agents of licences or management rights to use the radio
frequency spectrum, or any interest therein.

Services reservations - Annex II

New Zealand’s Annex Il reservations in relation to cross border trade in services would allow

measure that is not inconsistent with its obligations under A
Trade in Services {GATS).

Other listed reservations would allow New Zeal @in respect of:”®

Social services established for a pydlic i , income secutity and
insurance, public education, g { b,

Water, including th m&etectio distribution of drinking water.

® The devolutign af that j inthe exercise of governmental authority at the

ersd ce

ationality or residency in relation to animal welfare and the preservation of plant, animal
and human life and health.

@ The foreshore and seabed, internal waters as defined in international law, territorial sea, the
Exclusive Economic Zone and the continental shelf.
The provision of fire-fighting services (excluding aerial fire-fighting services).

Research and development services carried out by State funded tertiary institutions or by
Crown Research Institutes when such research is conducted for a public purpose; and certain
research and experimental development services.

7 Note that the obligations that New Zealand reserves the right to breach vary for each set of sectors/activities, depending
on the policy space required.
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Composition and purity testing and analysis services; technical inspection services; other
technical testing and analysis services; geological, geophysical, and other scientific prospecting
services; and drug testing services.

Control of the activities of foreign fishing consistent with the provisions of the United Nations
Convention on the Law of the Sea.

kS

The production, use, distribution or retail of nuclear energy.

S

Preferential co-production arrangements for film and television productions.

» The promotion of film and television production in New Zealand and the promotign of local

content on public radio and television, and in films.
The export marketing of fresh kiwifruit to all markets other than Austratig: @
K on d d
i : :i rotificts
( arkets

SUTR r effect are in
€ seryick suppliers pursuant to

and flag, and the registration of vessels in New Zealand.

social policy purposes with respect to wholesale and retail trade services of
oducts and alcoholic beverages.

(\ he supply of compulsory social insurance for personal injury caused by accident, work related
@ gradual process disease and infection, and treatment injury.

The supply of disaster insurance for residential property for replacement cover up to a defined
statutory maximum.

5.11 Financial Services

This Chapter contains a range of obligations relating to trade in financial services. For the purposes
of the Chapter, and consistent with the WTO, the term “financial services” means any service of a
financial nature, and includes all insurance and insurance-related services, and all banking and other
financial services (excluding insurance), as well as services incidental or auxiliary to a service of a
financial nature.
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The Chapter applies to a Party’s measures relating to: financial institutions of another Party,
investors of another Party and their investments in financial institutions in the Party’s territory, and
cross-border trade in financial services (Article 11.2.1). In addition, the Chapter incorporates a
number of obligations from Chapter 9 (Investment), including the minimum standard of treatment,
expropriation and compensation, and transfers obligations (as well as the denial of benefits
obligation and, where applicable, the payments and transfers obligation from Chapter 10: Cross-
Border Trade in Services).

The investor state dispute settlement mechanism in Section B8 of the Investment Chapter is also

incorporated into Chapter 11 (Financial Services), meaning that an investor in finangj ices may
bring a claim alleging that certain investment obligations, including those set ngtab bee
violated.® « @

dtheY Party, investments of investors of another Party in financial institutions, and cross-border
ancial service suppliers of another Party treatment no less favourable than the treatment it gives
to its own services and service suppliers or to services and service suppliers from any other country
(whether or not a Party to the TPP) in like circumstances {Articles 11.3 and 11.4}. A Party is required
to ensure that self-regulatory organisations observe the national treatment and MFN obligations
when certain conditions are met {Article 11.14).

S0 Note that with respect to Brunei Darussalam, Chile and Mexico, Annex 11-€ applies. This Annex states that these
countries do not consent the submission of a claim to arbitration under Section B of the Investment Chapter for a breach of
Article 9.6 (Mintmum Standard of Treatment), as incorparated into this Chapter, for five years after the Agreement enters
into force for Brunet Darussalam, Chile and Peru; and for seven years after the Agreement enters into force for Mexico.
Accordingly, if an investor submits such a claim to arbitration, it may not recover for loss of damage that occurred prior to
those dates.
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Article 11.10.4 clarifies the relationship between the national treatment and MFN obligations with
relevant Articles in the TRIPS Agreement.

Market Access (Article 11.5): The market access obligation prohibits a Party from putting in place
certain types of quantitative limitations on financial institutions of another Party or investors of
another Party seeking to establish such institutions. For example, a Party must not impose
limitations on the number of financial institutions, or the number of people that may be employed in
a financial service sector. It also prohibits measures that restrict or require specific types of legal
entity or joint venture through which a financial institution may supply a service.

Cross-Border Trade (11.6): This Article requires a Party to permit, under terms gn
accord national treatment, cross-border financial service suppliers of ang
financial services specified in Annex 11-A. A Party is also required to permm

and of financial instruments. For New Zealand,
11-A (Cross-Border Trade):

Insurance:

o Insuranc

(\ ? dvisory and other auxiliary services, excluding intermediation, relating to banking and other
‘ financial services.

New Financiol Services (Article 11.7}; This Article obliges a Party to permit a financial institution of
another TPP country to supply any new financial service, so long as it is a service that the Party
would permit its own financial institutions, in like circumstances, to supply without adopting a law or
modifying an existing law. However, a Party may determine the form through which the new
financial service may be supplied and may require an authorisation for the supply of the service.

Senior Management and Boards of Directors {Article 11.9): This Article prohibits a Party from doing
twe things: (i) requiring financia! institutions of another Party to engage individuals of any particular
nationality as senior managerial or other essential personnel; and (i) requiring that more than a
minority of the board of directors of a financial institution of another Party be composed of
nationals of the Party, persons residing in the territory of the Party, or a combination of these two.
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Financial Services reservations

Similar to the Investment and Cross-Border Trade in Services Chapters, the Financial Services
Chapter allows Parties to enter reservations to the national treatment, most-favoured-nation
treatment, market accass for financial institutions, cross-border trade, and senior management and
boards of directors obligations (the reservable obligations). Each Party’s list of reservations in the
Financial Services Chapter has two parts. The first part (Section A of its Schedule to Annex IIl} sets
out existing legislative measures {“non-conforming measures”} that violate or may viclate any one or
more of the reservable obligations. Section A of New Zealand’s Schedule to Annex 1lI has three key

features:

¢ It contains a factual list of current “non-conforming measures”. @

It is subject to a2 “standstill” provision preventing adoption of a new ONDINE measue

# It is subject to a “ratchet” clause which means that if fhe mént libe ingAci
t asthe new

that is more restrictive than the one already listed.
service by repealing or amending a restriction ‘- 8
{mare liberal} level of commitment.
% nex I} sets out sectors
v ble obligations. In these areas,
e or discriminatory way, as it deems

3

The second part of the list of reservations@
and activities that are exempted fr on m

each government retains the
oes not @ R
detailed below. K% %
In a %%@New Zeala@ out a non-conforming measure under the Cross-Border
t -

-~ snen pters (in Annex | or Annex Il) then those measures will be treated
onforming he plrposes of the Financial Services Chapter and not subject to in the
rrespontling’obNgafions in the Financial Services Chapter, to the extent that the entry is covered
@ rvices Chapter.

necessary, and the “ratc aland’s financial services reservations are

al O

chedule to Annex Il

b\(%
@ elowis a summary of the non-conforming measures that New Zealand has listed in Section A of its

The provision of crop insurance for wheat can be restricted in accordance with. the Commodity
Levies Amendment Act 1995.

The provision of insurance intermediation services related to the export of kiwifruit can be
restricted in accordance with the Kiwifruit industry Restructuring Act 1999 and regulations
relating to the export marketing of kiwifruit.

% At least one director of a corporate trustee and one director of a fund manager of a registered
Kiwisaver scheme must be a New Zealand resident under the Kiwisaver Act 2006.

In Section B of its Schedule to Annex Hll, New Zealand has reserved the right to adopt or maintain any
measure:
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With respect to the supply of compulsory social insurance for personal injury caused by
accident, work related gradual process disease and infection, and treatment injury; and

disaster insurance for residential property for replacement cover up to a defined statutory
maximum,

With respect to the establishment or operation of exchanges, securities markets, or futures
markets.

= With respect to the establishment or operation of any unit trust, market or other facility
established for the trade in, or allotment or management of, securities in the co-operative

dairy company arising from the amalgamation authorised under the D@dusﬁy

Restructuring Act 2001 {DIRA) (or any successor body).
With respect to insurance and insurance-related services for ingﬁ riexing board@

established for products under specified CPC codes.

recognition and enforcement in that cou
regime criminal fines, and be a directarof

a| yerg 9

that is e@ exey invthat country.

¢ 'i nal services, and any measure
e a social service established for a

and insurance; public education; public

i‘ d market operators.

New Zealand has also made the following specific commitments in Annex 1I-B:

Portfolio Management: Each Party is required to allow a financial institution organised in the
territory of another Party to provide specified services {including investment advice and certain
portfolic management services) to a collective investment scheme located in its territory. For
New Zealand, a collective investment scheme means a “registered scheme” as defined under the
Financial Markets Conduct Act 2013.

Transfer of Information: Each Party is required to allow a financial institution of another Party to
transfer information in electronic or other form, into and out of its territory, for data processing if
such processing is required in the institution’s ordinary course of business. This commitment does
not prevent New Zealand from adopting or maintaining measures to protect personal data, personal
privacy and the confidentiality of individual records and accounts, or from requiring a financial
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institution to obtain prior authorisation from the relevant reguiator to designate a particular
enterprise as a recipient of such information, based on prudential considerations (provided this right
is not used as a means of avoiding our commitments on the transfer of information).

Supply of Insurance by Postal Insurance Entities: Additional disciplines apply if a Party allows its
postal insurance entity to underwrite and supply direct insurance services to the public, other than
insurance for letters or packages. Applicable exceptions means this obligation would not apply to
any current New Zealand entity.

services for payment card transactions into its territory from the territory of a
certain conditions may be imposed. These services do not include the tr

transactors’ accounts, For New Zealand, the term “payment cards” pa€any cre -
in physical or electronic form. @ @
Non-reservable obligations

Recognition: A Party may recognise prudentiaf rgaguzesy XUN e application of
f recognition is achieved

el 11.12).

©

Measures: Under Article 11.13, each Party commits to

ncial services and must ensure that measures governed by

i Qi red inereasonable, objective and impartial manner. The Chapter contains
Ol

2 and consultation of financial services regulations which replace some of
itdtion and review obligations in Chapter 26 (Transparency). There are also

t@ ligations around the application process for the supply of financial services.
ayment and Clearing Systems: Article 11.15 requires each Party to give financial institutions of
another Party established in its territory access to payment and clearing systems operated by public

entities, and to official funding and refinancing facilities available in the normal course of ordinary
business. This access must be provided in accordance with national treatment.

Expedited Availability of Insurance Services: If a TPP Party has regulatory product approval
procedures to expedite the offering of insurance services by licensed suppliers, it shall endeavour to
maintain or improve them {Article 11.16).

Performance of Back-Office Functions: Parties recognise the importance of avoiding the imposition
of arbitrary requirements on back-office functions of financial institutions (although Parties may
require financial institutions to ensure compliance with any domestic requirements applicable to
those functions) (Article 11.17).
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Exceptions
In addition to the reservations noted above, there are a number of exceptions set out in the
Financial Services Chapter that apply to all Parties. These exceptions ensure that:

Parties may adopt or maintain measures for prudential reasons, including to protect investors,
depositors, policy holders, or persons to whom a fiduciary duty is owed by a financial
institution or cross-border financial service supplier, or to ensure the integrity and stability of
the financial system. This exception applies across the whole of thé Agreement (with the
exception of the goods and goods-related chapters).

Public entities may take non-discriminatory measures of general application i
monetary and related credit policies or exchange rate policies. This exceptio
Chapters 9 {Investment), 10 {Cross-Border Trade in Services), 13 (Te »~-‘~

nursuit of

14 (E-commerce}.

A Party may prevent or limit transfers by a financial

QB ‘
’ia responsibility of

Th up a consultation mechanism whereby a Party may request consultations with
r Pafty regarding any matter under the Agreement that affects financial services, and the
(\ er Party must give sympathetic consideration to such a request. Each Party must establish a

contact point to respond to any requests for information from other Parties in regard to any non-
conforming measures at the regional level of government. A Party may request consultations if it
considers that a non-conforming measure applied by a regional level of government of another Party
creates a material impediment to trade or investment by a financial institution, an investor,
investments in a financial institution, or a cross-border financial service supplier. Consultations
should be held with a view to exchanging information on the operation of the measure and
considering whether further steps are appropriate.

The state-to-state Dispute Settlement provisions of the Agreement apply to the obligations in the
Financial Services Chapter. However, Article 11.20 makes some modifications to the process,
including special requirements that panelists in a dispute have expertise specific to financial services,
and an expedited process for determining whether Article 11.11 {Exceptions) is a valid defence to a
claim. There are also special procedures put in place for the situation where a claim is brought by an
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investor, including a process allowing a binding joint determination by the authorities of the
respondent and the home Party of the claimant as to whether and to what extent Article 11.11
(Exceptions) applies and is therefore a valid defence to the claim.

5.12 Temporary Entry for Business Persons

The Temporary Entry Chapter ensures efficient visa processing procedures and transparency around
requirements for temporary entry to the TPP Parties. It does not apply to people seeking access to
the employment market of any Party, nor does it apply to measures regarding citizenship,

nationality, residence or employment on a permanent basis. @
There is a requirement for Parties to accord certain rights to an applt apirfimigratid
formality, including making a decision as expeditiously as possible”affer xekxei Pe
glig? sbeen
~ gavour 1o

Pakts for processing

E pecific annex {Annex 12-A) its

commitments regarding { 2Py 8 M Party must include in the Annex any
conditions and limi tio% .

A busingss RE

ust still plicable licensing or other requirements, including any

i \- coles of conduct, t tic€ a profession or otherwise engage in business activities even
:. S grantes i@ry ntry under this Chapter.

y 0 issue an immigration formality to a business person where their temporary
% ativersely affect the settlement of any labour dispute at the place of employment, or the
ymént of any person involved in that dispute.

Grant of Temporary Entry
New Zealand has made commitments as summarised in the following table in respect of Business
Visitors, Intra Corporate Transferees, Installers and Servicers, and Independent Professionals.

Conditions and

Category Description of Category .
Limitations
Business A business person seeking temporary entry for the purposes specified; | Entry for a period not
Visitors who is not seeking to enter the labour market; and whose principal place | exceeding in  aggregate

of business, actual place of remuneration, and predominant place of | three months in  any
accrual of profits remains outside NZ. calendar year

Intra Corporate | An executive, manager or specialist as defined and who is an employee | Entry for an initial stay of
Transferees of a goods supplier, service supplier or investor of a Party with a | up to a maximum of three
commercial presence in NZ; and whose salary and any related payments | years.

are paid entirely by the service supplier or enterprise that employs them.

Installers and A business person who is an installer or servicer of machinery or | Entry {or periods not
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Conditions and

Category Description of Category .
Limitations
Servicers equipment, if installation or servicing by the supplying company is a | exceeding three months in
condition of the machinery or equipment’s purchase. any twelve-month period.
Independent A self-employed business person with advanced technical or professional | Entry for a period of stay up
Professionals skills, without the requirement for @ commercial presence, working | to & maximum of twelve

under a valid contract in New Zealand. The Schedule sets out criteria for | months and subject to
such persons, and also specifies that the commitment is only in respect | economic needs tests.
of the services sactors set out in New Zealand’s GATS Commitments.

New Zealand only makes the commitments in each of these categories to any Party thathas made
commitments in the equivalent categories.

Provision of information @ @
Each Party is required to promptly publish online, or otherwise m icly available, informatibn
on the requirements for temporary entry under the Chaptera e typical ji forthe

processing of any application for an immigration foergy '@ R Party | to have
efested %

appropriate mechanisms to respond to enqujs
related to temporary entry.

ding measures

Cooperation and Commitl
The Parties must consi
experience in develgping

(" @4 Consider any other matter arising under the Chapter.

Dispute settlement

The Agreement’s Dispute Settlement mechanism in Chapter 28 does not apply to the Temporary
Entry Chapter unless the matter involves a pattern of practice and the business persons affected
have exhausted all available administrative remedies regarding the matter.

5.13 Telecommunications

Approaches to regulation

In Article 13.3, the Parties recognise that they may each determine how best to implement their
obligations under the Chapter, and that a Party may regulate directly {either in anticipation of an
issue that the Party expects may arise or to resclve an issue that has already arisen in the market),
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rely on the role of market forces, or use any other appropriate means that benefit the long term
interests of end users,

Access to and use of public telecornmunications services

Article 13.4.1 requires each Party to ensure that enterprises of another Party have access to and use
of any public telecommunications service offered in its territory or across its borders, on reasonable
and non-discriminatory terms and conditions. Conditions on access to and use of public
telecommunications networks or services can only be imposed where necessary to safeguard public
service responsibilities of suppliers of public telecommunications networks and services, or to
protect the technical integrity of public telecommunications networks or services (AHM@S).

Article 13.4.2 requires each Party to permit service suppliers of other Pan%@ ( ( z ’
Purchase or lease, and attach terminal or other equip af i aces wih a

Perform switching, sig
N Use operating pr

The use of p t nicatjo movement of information in its territory or across

s

its bordeys e avail ises of other Parties (Article 13.4.3).

asures as are necessary to ensure the security and confidentiality of

g;;,

PHE privacy of personal data of end-users of public telecommunications
i2€s, so fong as these do not discriminate in an arbitrary or unjustifiable manner or

Article 13.5 sets out the following obligations relating to suppliers of public telecommunications
services:

K

Interconnection: Each Party must ensure that suppliers of public telecommunications services
in its territory provide interconnection with suppliers of those services of another Party. Each
Party must also ensure that those suppliers take reasonable steps to protect the
confidentiality of specified commercially sensitive information and anly use that information
for the purposes of providing public telecommunications services. There is also an obligation
for each Party to provide its telecommunications regulatory body with authority to require
interconnection at reasonable rates.

& Number Portability: Each Party must ensure that suppliers of public telecommunications
services In its territory provide number portability without impairment to quality and
reliability, on a timely basis, and on reasonable and non-discriminatory terms and conditions.
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Access to Numbers: Each Party must ensure that suppliers of public telecommunications
services of another Party established in its territory must have access to telephone numbers
on a non-discriminatory basis.

International mobile roaming

While Parties are not required to regulate rates or conditions for international mobile roaming
services, they are required to endeavour to cooperate on promoting transparent and reascnable
rates for such services (Article 13.6.1).

If an individual Party does choose to regulate rates or conditions for wholesale internatiopa| roaming
services, it must, in situations that are specified in Article 13, ensure that su
telecommunication services from other TPP Parties have access to those ra

regulated rates or conditions and to meet a
regulating rates or conditions.

Parties ensuring access to reg .@. condith lesale international mobile roaming
services consistent with tHisticlewiitbe de mpliance with MFN and other relevant
non-discrimination e

Articl 6

ide information to the other Parties on rates for retail
aming sé&rces fo Ce, data, and text messages offered to consumers visiting from

N

wejor suppliers of public telecommunications services

equired to ensure that major suppliers in their territory give suppliers of public
munications services of other Parties, treatment no less favourable than that accorded in
circumstances to their subsidiaries, affiliates or non-affiliated service suppliers. This requirement
is in regard to the availability, provisioning, rates or quality of like public telecommunications
services, and the availability of technical interfaces necessary for interconnection {Article 13.7).

Competitive safeguards
Parties are required to maintain appropriate measures to prevent major suppliers of public
telecommunications services, which alone or together constitute “major suppliers”, from engaging in

or continuing anti-competitive practices ~ for example, anti-competitive cross-subsidisation (Article
13.8).

® I the case of any dispute over what constitutes reasonably comparable rates or conditions, this will be determined by
the regulator of the Party setting the regulated rates.
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Resale
Parties may not prohibit the resale of public telecommunications services {Article 13.9). Each Party
must ensure that major suppliers in its territory offer for resale, at reasonable rates, to suppliers of
public telecommunications services of another Party, public telecommunications services that the
major suppler provides at retail to end users. Each Party must also ensure that major suppliers in its
territory do not impose unreasonable or discriminatory conditions or limitations on the resale of
those services. Parties may determine which public telecommunications services are offered for
resale by major suppliers. If a service is not offered for resale, Parties must allow service suppliers to
request that the service be offered for resale, without prejudice to the Party’s decision on the
request.

Unbundling of network elements by major suppliers

rates, that are reasonable, non-discriminatory
determine the network elermnents required tq b
may obtain such elements (Article 13.10).
Interconnection with m @ S
Article 13.11.1 require

interconnection for| theN{acHi (i

of another

ust major supplier in its territory provides suppliers of public

ens that
munlc Q of another Party the opportunity to interconnect their facilities and
N Q)

etjuipment v de of the major supplier through a reference interconnection offer or another

st % onnection offer, or through the terms and conditions of an interconnection
ehPthat is in effect (Article 13.11.2).
@ n addition, suppliers of public telecommunications services from other Parties must have the

opportunity to interconnect their facilities and equipment with those of the major supplier through
negotiation of a new interconnection agreement (Article 13.11.3).

.
V

Each Party must make publicly available the applicable procedures for interconnection negotiations
with a major supplier in its territory (Article 13.11.4), and provide a means for suppliers of another
Party to obtain the rates, terms, and conditions necessary for interconnection offered by a major
supplier {Article 13.11.5). '

Provisioning and pricing of leased circuits services by major suppliers

Under Article 13.12, leased circuits services that are public telecommunications services are required
to be provided in a reasonable period of time on terms and conditions, and at rate, that are
reasonable and non-discriminatory, and based on a generally available offer. A Party’s appropriate
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body must have the authority to require a major supplier in its territory to offer leased circuits
services that are public telecommunications services to suppliers of another Party at capacity-based
and cost-oriented prices.

Co-location by major suppliers to suppliers of public telecommunications services
Each Party must ensure that a major supplier in its territory provides to suppliers of public
telecommunications services of another TPP country who are in the Party's territory physical co-
location of equipment necessary for interconnection or access to unbundled network elements
based on a generally available offer, on a timely basis, and on terms and conditions and at cost-
oriented rates that are reasonable and non-discriminatory (Article MM.13.1).

Where physical co-location is not practical, a Party may meet this obligation @ ision
alternative options (such as facilitating virtual co-location) (Article 13. X

( Each Party has discretion as to which premises owned or cont j oph @f tory
are subject to the co-location obligation, and if a Part{s i % b supplier offer

Access to poles, ducts, ¢ 1 %Y owlied or controffed by major
suppliers \

Each Party must ensure that-a B3 2
or any other - ctmined 6 suppliers of public telecommunications services
Ksterritory; \hihg which of these structures access will provided for, the
Pa 5t XakaMinto aceQunt fa such as the competitive effect of lack of access, whether the

mically or technically substituted in order to provide a competing

an feasi
& rXice, or@ ublic interest factors.

provided on a timely basis, on terms and conditions and at rates that are reasonable,
Q criminatory and transparent, subject fo technical feasibility (Article 13.14).

International submarine cable systems
Article 13.15 requires each Party to ensure access to submarine cable landing stations in its territory
to suppliers of public telecommunications service of another Party. Access must be consistent with

Articles 13.11 {Interconnection), 13.12 (Provisioning and Pricing of Leased Circuits Services) and
13.13 (Co-Location).

of anothe

Independent regulatory bodies and government ownership

Each Party must ensure that its telecommunications regulatory body is separate from, and not
accountable to, any supplier of public telecommunications services, and that its decisions are
impartial with respect to all market participants. More favourable treatment to a supplier owned by
the national government of the Party is not permitted (Article 13.16).
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Universal service

Each Party may define its universal service obligation, but is obliged to ensure that it is not more
burdensome than necessary for the kind of universal service it has defined, and to administer the
obligation in a transparent, non-discriminatory, and competitively neutral manner (Article 13.17).

Licensing process

A Party that requires a supply of public telecommunications services to have a licence must ensure
the public availability of the licensing criteria and procedures it applies, the period it normally
requires to reach a decision on an application for a licence, and the terms and conditions of all

licences in effect (Article 13.18.1). @
If requested, a Party must give an applicant reasons for denying, revoki g@ ° renew@
©

licence (Article 13.18.2), or imposing supplier-specific conditions on 2 se.

- i

}

Each Party must make pub nt statecof fu ands allocated and assigned to
suppliers (although it d to pro salledAdentification of frequencies allocated or
assigned for goy rn@ {Articl '

it

ion for commercial telecommunication services, it must

Qen andAransparent process that considers the public interest. In addition,
g rély generally on market-based approaches in assigning spectrum for

Allocation and use of scarce resources
Each Party is required to administer its proc
telecommunications resources (including freq

o

of scarce

timely, transparent, and non-discriminatory’

icle® 13.20 requires each Party to give its competent authority the authority to enforce its
easures relating to the obligations in Articles 13.4, 5, and 7-14.

Resolution of telecommunications disputes
Article 13.21.1 imposes requirements on Parties in relation to the resolution of disputes in its
territory, including that:

Enterprises have access to a telecommunications regulatory body or other relevant body to
resolve disputes in relation to matters set out in Articles 13.4 to 13.15.

s Review is available in respect of disputes regarding the terms, conditions, and rates for
interconnection with a major supplier in the Party's territory.

Article 13.21.2 prohibits a Party from allowing an application for judicial review to constitute
grounds for non-compliance with the determination or decision of the telecommunications
regulatory body, unless the judicial body issues an order that the determination or decision not be
enforced while the proceeding is pending.
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Transparency v
Article 13.22 builds on the ‘publication’ provisions in Chapter 26 {Transparency) by requiring that
each Party ensure that its telecommunications regulatory body takes certain steps to ensure
transparency where it seeks public input for a proposal for a regulation.

Flexibility in the choice of technology

Parties are not permitted to prevent suppliers of public telecommunications services from choosing
the technologies they wish to use to supply their services, subject to requirements necessary to
satisfy legitimate public policy interests, provided that any measure restricting that choice is not
prepared, adopted or applied in a manner that creates unnecessary obstacles to tr {Article

13.23). «
Relation to international organisations @

The Parties have undertaken to promote international standards fg 3l cowmpatibiliynand
operability of telecommunications networks and services.

Committee on telecommunications @
A committee is established to ensure th ) (Y :
II ! resentatives, 4

@ks: Customs duties cannot be imposed on electronic transmissions between a person of

e Party and a person of another Party {Article 14.3). This does not preclude a Party from imposing
internal taxes, fees or other charges on content transmitted electronically.

Non-discriminatory treatment of digital products: Article 14.4 requires each Party to afford non-
discriminatory treatment to digital products. However, this requirement does not apply to the
extent it is inconsistent with the rights and obligations under Chapter 18 {Intellectual Property). The
non-discriminatory treatment obligation also does not apply to subsidies or grants provided by a
Party, including government-supported loans, guarantees and insurance. It also does not apply to
broadcasting,

Domestic Electronic Transactions Framework: Each Party is required under Article 14.5 to maintain
domestic legal frameworks governing electronic transactions consistent with the principles of the
UNCITRAL Model Law on Electronic Commerce 1996 or the United Nations Convention on the use of
Electronic Communications in International Contracts 2005. Parties are also required to avoid any
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unnecessary regulatory burden on electronic transactions and facilitate input from interested
persons in the development of regulatory frameworks for electronic transactions.

Electronic Authentication and Flectronic Signatures: The Chapter provides for the ease of
transactions by electronic form {Article 14.6). A Party may not deny the legal validity of a signature
solely on the basis of it being electronic, except in circumstances where its law provides otherwise.
In addition, a Party must not adopt or maintain specified measures that would hinder electronic
authentication.

Online Consumer Protection: Each Party is required to have cansumer protecti against
fraudulent and deceptive commercial activities that cause harm or potentialdtr umers
engaged in online commercial activities (Article 14.7). @
Personal Information Protection: Each Party is required under &ttiCle mework
to protect personal information of electronic commercg . Yaokb @ - adopt
non-discriminatory practices when protectin : * rom personal

make trade administration documents public in
ission of such documents {Article 14.9).

Paperless Tradifg: &
electrorf' forl

@ trade, or greater than that required to achieve the objective.

Location of Computing Facilities: No Party may require a “covered person” to use or locate
computing facilities in that Party’s territory as a condition for conducting business there, However,
this does not prevent a Party from having measures inconsistent with the requirement in order to
achieve a legitimate public policy objective if the measure is not applied in 2 manner that would
constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on trade; and
does not impose restrictions greater than required to achieve the objective (Article 14.14).

Unsolicited Commercial Electronic Messages: Each Party is required by Article 14.14 to have
measures in place that require suppliers of unsclicited commercial electronic messages to enable
recipients to prevent ongoing receipt of those messages, require recipients’ consent to receive those
messages, or otherwise provide for the minimisation of unsolicited commercial electronic messages.
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Parties must provide recourse against suppliers of unsolicited commercial electronic messages who
do not comply with these measures. Parties are also required to endeavour to cooperate regarding
regulation of unsolicited commercial electronic messages.

Source Code: Article 14.17 prohibits Parties from imposing a condition on the import, distribution,
sale or use of mass-market software {or of products containing that software) that requires the
transfer of, or access to, source code of software owned by a person of another Party {Article 14.17).
Software used for critical infrastructure is excepted, as are certain commercial arrangements and
specific requirements a Party may have in place with respect to modification of source code
necessary to comply with its laws and regulations.

Cooperation: Parties must endeavour to work together to assist SME
encountered in the use of electronic commerce, exchange information

actively in regional and multilateral fora to promote the deve! 3
( encourage private sector self-regulation (Article 14.15). @

5.15 Government Procur

The obligations in the Government
procurement”. For each Part
have set out in the A

procurement practi

threshold at

inst) 8 Y employment contracts; procurement done for development aid, funded by an
@

ar ered, t services covered by the Chapter, the value

e olbiligati t ect and any specific exceptions or derogations from
n, the § ion {Article 15.2) excludes various activities from the
igqtions. T excluded activities include acquisition or rental of land; non-
istance provided by a Party; procurement or acquisition related to

(\ io ng of troops; and procurement outside a Party’s territory.

‘ The Chapter requires each Party to ensure that its procuring entities comply with the obligations
when they conduct “covered procurements” {that is, procurements of covered goods and services by
listed entities that meet or exceed the listed thresholds and are not otherwise excluded).

Exceptions: Article 15.3 sets out exceptions to the obligations that allow the Parties to take
otherwise non-conforming measures for certain legitimate public policy purposes, so long as the
measures are not applied in a manner that would constitute a means of arbitrary or unjustifiable
discrimination between Parties where the same conditions prevail, or a disguised restriction on
international trade between the Parties.

General Principles: Article 15.4 sets out a number of general principles that apply to government
procurement, including:
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2 Non-discrimination: Parties are required to treat goods, services and suppliers of any other
Party no less favourably than domestic goods, services and suppliers, and those of any other
Party under the TPP with respect to any measure regarding covered procurement. With
respect to such measures, a Party may not treat one locally established supplier less
favourably than another on the basis of foreign affiliation or ownership; or discriminate
against a locally established supplier on the basis that the goods or services of that supplier
are goods or services of any other Party.

Procurement Methods: Procuring entities must use an open tendering procedure for covered

procurement, except in some limited circumstances. Parties must apply rulesy of origin
applicable in the normal course of trade to covered procurement of goads. @
e

¢d soforig‘n@ §>

® Rules of Origin: Each Party must apply to covered procurement o

‘:

® Offsets: Parties must not seek, take account of, impose 3 ageof a
procurement.

Use of Electronic Means: The Parties tes for covered
procurement to be undertaken t e i ans. n conducting covered

conducted using IT s
other such syste

rties are required to promptly publish any measure of
6n relating to ed procurements, as well as any changes or additions. The
respond to inquiries relating to that information (Article 15.6).

J tendering is permitted.

@ Conditions for Participation: Parties may only impose certain conditions on participation in a covered
procurement. These conditions must be limited to those that ensure a supplier has the legal and
financial capacities and the commercial and technical abilities to fulfil the requirements of that
procurement {Article 15.8). This does not preclude a procuring entity from promoting compliance
with laws relating to labour rights recognised in the Agreement. In establishing the conditions for
participation, a procuring entity must not require the supplier to have previously been awarded one
or more contracts by a procuring entity, or had prior work experience, in the territory of a given
Party; but it may require relevant prior experience where essential to meet the requirements of the
procurement.

In assessing whether a supplier satisfies the conditions for participation, a procuring entity is
required to evaluate suppliers based on their business activities both inside and outside the territory
of the Party of the procuring entity. In addition, the procuring entity must base its evaluation solely
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on the conditions that the procuring entity has specified in advance in notices or tender
documentation.

Qualification of Suppliers: Article 15.9 provides that Parties {including procuring entities) may
maintain a supplier registration system, but stipulates that the system must not create unnecessary
obstacles to the participation of other Parties’ suppliers in its procurement, or be used to prevent or
delay the inclusion of other Parties’ suppliers from being considered for a particular procurement.
This Article also sets out rules that must be met if a Party’s measures authorise the use of selective
tendering, and if a Party establishes or maintains a multi-use list. Article 15.9 also imposes
obligations requiring a procuring entity or other entity of a Party to promptly inform iers of a
decision with respect to a request for participation in a procurement or applicati \
multi-use list; as well as any decision, and on request of a supplier, a wri

ona

Limited Tendering: Article 15.10 allows a procuri
provided that it does not do so for the purpgse
domestic suppliers, or in a manner that discrighina gainst

sets out the specific circumstances @ a procuring e

N
al Specifications: Pursuant to Article 15.12, technical specifications or any conformity
essment procedures must not be set with the purpose or the effect of creating an unnecessary
obstacle to trade between the Parties. Procuring entities must, where appropriate, set out any
technical specifications in terms of performance and functional requirements, rather than design or
descriptive characteristics; and base the technical specification on applicable international standards
{or, if they do not exist, on national technical regulations, recognised national standards, or building
codes). A procuring entity must not prescribe technical specifications that require or refer to a
particular trademark or trade narme, patent, copyright, design or type, specific origin, producer or
supplier, unless that is the only way to describe the procurement requirements, in which case the
entity must include words such as "or equivalent” in the tender documentation.

82 5 Limited Tendering process is one whereby the procuring entity contracts a supplier or suppliers of its choice, without
an open, competitive process.
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Tender Documentation: Article 15.13 requires procuring entities to make tender documentation
available promptly on request to any interested suppliers. The documentation must include all
information necessary for suppliers to prepare and submit tenders. The Article sets out a list of
information to be included in the tender documentation unless already provided in the notice of
intended procurement. Procuring entities are required to take into account factors such as the
complexity of the procurement in establishing any date for the delivery of goods or the supply of
services being procured. Procuring entities must promptly reply to any reasonable request for
relevant information by any interested or participating supplier, as long as doing so does not give
that supplier an advantage over other suppliers.

Treatment of Tenders and Awarding of Contract,

<A equir
open and treat all tenders under procedures u

ities to receive,
impartiality of the

procurement process and the confide as“a-peocuring entity to award the
contract to the supplier that i axable of fulfilling the terms of the
contract and that, based %o a specified in the notices and tender

documentation, has 50 antageows tender, or, where price is the sole criterion,

the lowest @ R i etermines that it is not in the public interest to award

iple 15.16 sets out obligations in relation to post-award information. It
pro \ s to promptly inform suppliers that have submitted a tender of the
@«- esiSion. If an unsuccessful supplier makes a request, the procuring entity must give
oSt was unsuccessful or the relative advantages of the successful supplier's tender. It also

grocured, the contact details of the procuring entity and the successful supplier and the value of the
contract.

Procuring entities are required to keep documentation relating to tenders and awards for covered
procurement for at least three years after the award of a contract.

Disclosure of Information: A Party, including its procuring entities, must not {except to the extent
required by law or with the written authorisation of the supplier that provided the information)
disclose informatian that would prejudice legitimate commercial interests of a particular supplier or
that might prejudice fair competition between suppliers (Article 15.17).

Integrity in Procurement Practices: Under Article 15.18, Parties are required to ensure that measures
exist to address carruption in its government procurement, and that they have in place policies and
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procedures to eliminate to the extent possible or manage any potential conflicts of interest in a
procurement.

Domestic Review: Article 15.19 sets out obligations requiring Parties to have at least one
independent, impartial administrative body or judicial authority that can review challenges or
complaints by a supplier in certain specified situations. The Article includes procedural
requiraments.

Moadification and Rectification of Annex: Parties may modify or rectify their Schedules to Annex 15-A,
but must notify the other Parties if they intend to do so. There is provision for P to raise
objections to any proposed modification and the emphasis is on seeking to resglv jections
through consultations {Article 15.20).

Small and medium-sized enterprises (SMEs). if a Party
( preferential treatment for SMEs, then it has to ensure th

the size, design and struc

{Article 15.21).
Cooperation oinfittee:
ch facilitating

S

Negotigtions: The Committee is required to review the Chapter and may agree to further

{ otiations with a view to improving market access coverage, revising the thresholds set out in
Annex 15-A, revising the Threshold Adjustment Formula in Section H of Annex 15-A, and reducing

and eliminating remaining discriminatory measures. Also, the Parties are required to commence

negotiations no later than three years following TPP’s entry into force, with a view to achieving
expanded coverage.

New Zealand’s Government Procurement Commitments: New Zealand’s commitments for
government procurement are set out in Annex 15-A. Section A lists the central government entities
the procurement of which is subject to the obligations in the chapter. These entities are:

Ministry for Primary Industries

Canterbury Earthquake Recovery Authority

Department of Conservation

Department of Corrections

Crown Law Office
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Ministry of Business, Innovation and Employment
Ministry for Culture and Heritage

Ministry of Defence

Ministry of Education

Education Review Office

Ministry for the Environment

Ministry of Foreign Affairs and Trade
Government Communications Security Bureau
Ministry of Health

inland Revenue Department

Department of Internal Affairs

Ministry of Justice

Land Information New Zealand

Ministry of M&ori Development

New Zealand Customs Service

Ministry of Pacific Island Affairs %
Department of the Prime Minister ane\Ca

Serious Fraud Office

Ministry of Social Devel

State Services Co @@

Q 3 %hresholds {which are to be adjusted at two-yearly intervals)®:
@ Goods SDR130,000
Services SDR130,000

Construction Services SDR5,000,000

In addition, procurement by the following entities is also covered by the obligations:
New Zealand Antarctic Institute
New Zealand Trade and Enterprise
Civil Aviation Authority of New Zealand
Energy Efficiency and Conservation Authority
Maritime New Zealand

8 The threshold is expressed in International Monetary Fund Special Drawing Rights (SDRs), & unit of account used by the
International Monetary Fund and based on a basket of international currencies. The conversion from SDRs to New Zealand
doltars changes periodically with currency fluctuations.
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New Zealand Fire Service Commission

Tertiary Education Commission

Sport New Zealand {excluding procurement of goods and services containing confidential
information related to enhancing competitive sport performance)

Careers New Zealand

Education New Zealand

The thresholds {which are to be adjusted at two-yearly intervals) for procurement by these entities

are:
Goods SDR400,000
Services SDR400,000
Construction Services SDR5,000,000
Exceptions: For New Zealand, the obligations in the Chapter do pefapyp
( and development services; or to public health, educat] @ )

following are excluded from application of the obligatj
Any procurement by one entity Iisted@
@ > T Of C

et-asida ¢
ep evettping, protecting or preserving national treasures
® or cultural heritage.

@ ent of stokage or bosting of government data and related services based on storage
@ proce ~n e territory of New Zealand to protect government information as
(icle

des 14.2.6.(b).

ompetition Policy

(\' @ mpetition Law and Authorities and Anticompetitive Business Conduct: Each Party must maintain or
adopt laws that prohibit anticompetitive business conduct, and must endeavour to apply those laws
to all commercial activities in its territory. Each Party must maintain an authority responsible for
enforcement of its faws. That authority’s enforcement policy must be to act in accordance with the
objective of promoting economic efficiency and consumer welfare {Article 16.1).

Procedural Fairness in Competition Law Enforcement: Article 16.2 requires each Party to have certain
practices and procedures in place in relation to the conduct of competition law investigations and
enforcement proceedings. These include a right to be heard and present evidence in its defence, a
right to seek review in a court or other independent tribunal of any sanction or remedy to which a
person is subject under a Party’s laws, and protection of confidential information.
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Private Rights of Action: There is no ahsolute obligation for a Party to provide for an independent
private right of action whereby a person can seek redress from a court or other independent tribunal
for injury to its business or property caused by a violaticn of competition laws (aithough Parties are
encouraged to do so). However, if a Party does not provide for such a right of action, then it is
required to provide, on a non-discriminatory basis, a right to request the competition authority to
initiate an investigation into an alleged violation of competition laws, and to seek redress from a
court or other independent tribunal following a finding of violation by the competition authority
(Article 16.3).

Cooperation: Each Party is required to cooperate with the others by exchanging inf ign on the
development of competition policy, and to cooperate, as appropriate, on enfop Articl &

Consumer protection: Each Party must adopt or maintain law
and deceptive commercial activities (Article 16.6). £
cooperation and coordination on matters of

commercial activities. The Parties must endea
through their public hodies or officials

Transparency: Article 16 738
competition enfor ‘i;e %m

APB omg

@ 5.17 State-Owned Enterprises

The SOEs Chapter applies with respect to the activities of state-owned enterprises (SQES) and
designated monopolies of a Party that affect trade or investment between Parties within the free
trade area. For the purposes of the Chapter, the following definitions apply:

“Designated monopoly” means an entity designated as the sole provider or purchaser of a
good or service in a market. These can be government-owned or privately-owned, but in the
case of privately-owned entities, the obligations only cover new designations after the TPP
comes into force.

“State-owned enterprise” means an enterprise that is principally engaged in commercial
activities, and that is more than 50 percent owned or controlled by the government. The focus
is on commercial companies {with an orientation towards profit, rather than thase which
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operate on a not-for-profit or cost-recovery basis), which means that the obligations do not
apply to entities that mainly serve a public benefit, such as health and education agencies,
even if those entities have some commercial activities or charge for some of their services. For
New Zealand, the definition of SOEs captures companies subject to the Stote-Owned
Enterprises Act 1986 and other commercially focused companies in which the Government
owns a majority share, including Air New Zealand,

The provisions contain an exception for entities which are below a size threshold. At the TPP's entry
into force, the threshold will exclude entities with an annual revenue from commercial activities
which is below SDR200 million (currently around NZ$400 million), to be adjusted every three years.

This means that only New Zealand’s larger SOEs are subject to the obligations. @ «
Article 17.2 states that the Chapter does not apply to: @ @

& olicy and refated §rédis
Y a rity.
toryss regulatory

The regulatory or supervisory activities or the conduct of a
dilipget failed financial institution

( policy and exchange rate policy of a central bank or

B The regulatory or supervisory activities of a §i

e supply of financial services.

ercial assistance obligation applies in

pensi Party; an enterprise owned or controlled by an
% Party (except that the non-commercial assistance obligation

pengion fun
-~ %tances).
Drerc

ement.

Delegated Authority: Each Party must ensure that its SOEs, state enterprises and designated
monopolies act in a manner that is not inconsistent with the Party’s obligations under the TPP when
they exercise any governmental authority directed or delegated by that Party. New Zealand already
has this obligation under customary international law (Article 17.3).

Commercial considerations and Non-discriminatory treatment

Article 17.4 requires each Party to ensure that SOEs act in accordance with commercial
considerations in their purchase of goods or services, (except if acting to fulfil a public service
mandate in a non-discriminatory manner). Commercial considerations include factors such as price,
quality and availability that normally guide commercial decisions. The obligation only exists when

the SOE is engaging in commercial activities, which excludes activities undertaken on a cost-recovery
or not-for-profit basis.
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Article 17.4 also requires each Party to ensure that its SOEs provide non-discriminatory treatment as
follows:

if they are purchasing a good or service:

o Afford treatment no less favourable to a good or service of an enterprise of another
Party as compared to a like good or service of a domestic enterprise, an enterprise
of any other Party, or an enterprise of a non-Party; and

o Afford treatment no less favourable to a good or service supplied by an enterprise
that is a covered investment in its territory as compared to a like good.or service

supplied by an enterprise that is an investment of a domestic invest Hivestor of
any other Party, or an investor of a non-Party.

¢ if they are selling a good or service:

o Afford treatment no less favourable to an ente

to domestic enterprises, enterprises of %
Party; and

o Afford treatment no less fa

r an ente prs§>a a rovered investment in
its territory as compared t nterprise is-an-investment of a domestic
investor, an i other Party, § or of a non-Party.

jonal St 5

These obligations refle les o i’s” State-owned Enterprises Act 1986 and
New Zealand’s exjstirigJn
Fac Q’\S%sure that%j i
wm g or selling the moncpoly good in the relevant market except
yvhenvthey ara i erms of their designation. Each Party has to ensure that any of its
gesigna e‘ : ifs:
¢ purchasing a monopoly good or service:

@)@ % o Afford treatment no less favourable to a good or service of an enterprise of another

Party as compared to a like good or service of a domestic enterprise, an enterprise
of any other Party, or an enterprise of a non-Party; and

o Afford treatment no less favourable to a good or service supplied by an enterprise
that is a covered investment in its territory as compared to a like good or service
supplied by an enterprise that is an investment of a domestic investor, an investor of
any other Party, or an investor of a non-Party.

If they are selling a monopoly good or service:

o Afford treatment no less favourable to an enterprise of another Party as compared
to domestic enterprises, enterprises of any other Party, or enterprises of a non-
Party; and
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o Afford treatment no less favourable to an enterprise that is a covered investment in
its territory as compared to an enterprise that is an investment of a domestic
investor, an investor of any other Party, or an investor of a non-Party.

Parties rust also ensure that any of its designated monopolies do not use their monopoly position
to engage in anticompetitive practices in a non-monopolised market in its territory that negatively
affect trade or investiment between the Parties.

Article 17.4.3 ensures that an SOE or designated monopoly is not prevented from purchasing or
supplying goods or services on different terms or conditions including those relating to price, or
refusing to purchase or supply goods or services. However, such differential treat refusal
must be undertaken in accordance with commercial considerations. «

iADs again &ign JOE

based on a commercial activity carried on in its territor; R 6,59 ddes not
provide jurisdiction over similar claims against en‘u@ cisle 17.571).
a

tach Party must ensure that any of ils a

Courts and administrative bodies

joi ve body
regulatory discretion in an impartigd| r with respec 4 tergrises that it regulates (including

Non-commergia { e
Article 17.6 iBits ing adverse effects or injury to the interests of another
TPP Q& on-comme sistance {such as financing or loan guarantees on better than
vailable '%ﬁor egnity capital inconsistent with usual investment practice, provided
vexprient or through another entity) that it provides to an SOE by virtue of

ercial assistance from a Party to its SOEs: A Party must not cause adverse effects to
e interests of another Party through the use of non-commercial assistance that it provides
to any of its SOEs with respect to:

o The production and sale of a good by the SOE.

o The supply of a service by the SOE from the territory of the Party into the territory of
another Party.

o The supply of a service in the territory of another Party through an enterprise that is
a covered investment in the territory of that other Party or a third Party.®

Non-commercial assistance from a state enterprise or SOE to another state enterprise or SOE:
With respect to the same matters set out above, each Party must ensure that its state

B This is an exception to the general rule noted above that the obligations in the Chapter apply to the activities of state-

owned enterprises and designated monopolies of a Party that affect trade or investment between Parties within the free
trade area.
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enterprises or SOEs do not cause adverse effects to the interests of another Party through the
use of non-commercial assistance that the state enterprise or SOE provides to any of its state-
owned enterprises.

v Non-commercial assistance to a covered investment in another Party: A Party must not cause
injury to a domestic industry of another Party through the use of non-commercial assistance
that it provides to any of its SOEs that are a covered investment in the territory of another
Party. This obligation applies in circumstances where the non-commercial assistance is
provided with respect to the production and sale of a good by SOE in the territory of the other
Party, and where a like good is produced and sold in the territory of the othepRarty by a

domestic industry of that other Party.
Article 17.6.4 specifies that a service supplied by a SOE of a Party within th i sce ry shall t@
deemed to not cause adverse effects. K%

The Chapter defines “adverse effects” in Article 17.7 ang
include displacing a competitor's goods or servic

market shares); the significant undercutting f
price depression or lost sales. The adverse effact

acquisition of axo
supplies ew@
cy

rticle 17.10 also requires each Party to make certain information available concerning an SOE,
government mongpoly, or a policy or programme that provides for non-commercial assistance to an
SOE. The obligations only apply if the requesting Party includes with its request an explanation of
how the activities of the SOE or monopoly, or the policy or programme, may be affecting trade or
investment between the Parties and is subject to safeguards for confidential information.

Dispute settlerment

Annex 17-B sets out a process that Parties (and a panel if one has been established) must follow in
the event of a dispute under Article 17.4 {Non-discriminatory treatment and commercial
considerations) or 17.6 {Non-commercial assistance} in order to obtain information relevant to the
claims that is not otherwise readily available.

Exceptions
The Chapter contains exceptions as explained below.
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Commercial considerations and non-discriminatory treatment: With respect to the obligations to act

in accordance with commercial considerations and to provide non-discriminatory treatment, Parties
may:

Adopt or enforce any measure, or take measures with respect to an SOE, te respond
temporarily to a national or global economic emergency.

2 Allow an SOE to supply financial services pursuant to a government mandate and subject to
other constraints.

omic emergency.

vide fi | services pursuant to a government mandate if the country in

ice is supplied requires a local presence in order to supply those
rtain constraints are met.

to assume temporary ownership of an enterprise outside the Party’s territory as
copsequence of foreclosure.
é% neral Exceptions: The GATT exceptions which are incorporated into TPP through the Exceptions

Chapter apply to the obligations in the SOEs Chapter.

Entities at the sub-central level of government

The following obligations do not apply to New Zealand’s entities at the sub-central level of
governiment:

Commercial considerations and non-discriminatory treatment for SOEs {Article 17.4.1).
Commercial considerations and non-discriminatory treatment for monopolies (Article 17.4.2).
Specified aspects of the non-commercial assistance obligation {Article 17.6).

Transparency {Article 17.10.1).
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Country-Specific Annexes

Each Party 1o the Agreement has set out in an Annex country-specific exceptions specific to its
situation and sensitivities. New Zealand has country-specific exceptions preserving space for
government assistance that causes adverse effects, if the assistance relates to:

An SOFE’s supply of construction, operation, mainienance or repair services of physical
infrastructure supporting communications between New Zealand and other TPP Parties.

An SOE’s supply of air transport services and maritime transport services to the extent that
they provide a connection for New Zealand to the rest of the world. For air services, the
exception applies if the assistance is provided to maintain an SOE’s ongoing ions and

does not cause a significant increase in the SOE’s market share or signifisa ut the
services of a competitor. @

5 Solid Energy.

Further n }
i 14 abl e Parti further negotiations on extending the application of the
i&ciptife e Chaptéx to t& ities of SOEs and designated monopolies at a sub-central level
qOVERment;. as obligation regarding non-commercial assistance in order to address

atRet of a non-Party through the supply of services by an SOE.

@)@a Intellectual Property (IP) Chapter includes a number of provisions that are modelled off or build e/

on provisions in the TRIPS Agreement. Most of the obligations in the IP Chapter are consistent with
New Zealand law. Some obligations would, however, require New Zealand to amend aspects of its
intellectual property laws. The key areas that would require amendments are in respect of the term
of protection for copyright, protection against circumvention of technological protection measures,
performers’ rights, plant variety rights and the period of data protection for agricultural chemical
products.

The |IP Chapter contains the following sections:

(a) General Provisions;
(b} Cooperation;
(c) Trademarks;

{d) Country Names;
{e) Geographical Indications;
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(f) Patents and Undisclosed Test or Other Data;

(g) Industrial Designs;

(h} Copyright and Related Rights;
{1} Enforcement;

Hn Internet Service Providers; and
{k) Final Provisions.

There are also six annexes to the IP Chapter that provide country-specific exceptions for certain
Parties, including New Zealand. Each of the sections and annexes are described in turn below.

5.18.1 Section A: General Provisions g i@

Nature and scope of obligations
Article 18.5 requires each Party to give effect to the provisions gk <héIRCha T
each Party is required to implement the minimum standards.§ IP Chap

also permits Parties to implement more extensive pr
domestic law than is required by the IP Chapter,

ectua Q
rovid fi
ty N0

in the IP Chapter that might be read as a “cejling tYéquire a

Article 18.5 also provide arf SRR e how to implement the provisions of
the IP Chapter in its

e Article clarifies that the TPP obligations do not prevent a Party from taking measures to protect
public health. For this purpose, the obligation permits each Party to determine what constitutes a
national emergency or other circumstances of extreme urgency, and clarifies that public health
crises such as HIV/AIDS, tuberculosis or malaria can constitute national emergencies or cases of
extreme emergency.

If any waiver of a provision of the TRIPS Agreement, or any amendment of the TRIPS Agreement
enters into force, and a Party’s application of a measure in conformity with that waiver or
amendment is contrary to the obligations of the IP Chapter, the Parties shall immediately consult in
order to adapt the IP Chapter in light of the waiver or amendment.

Article 18.6 also requires each Party to notify, if it has not already done so, the WTO of its
acceptance of the 2005 Protocol Amending the TRIPS Agreement (2005 Protocol). The 2005 Protocol
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would permanently incorporate into the TRIPS Agreement additional flexibilities to grant special
compulsory licences for the export of medicines, referred to as the “Paragraph 6 System”. in 2011,
New Zealand notified WTO Members that it had accepted the 2005 Protocol.

Further flexibilities under the Declaration on TRIPS and Public Health in relation data protection are
described under the Patents Section.

International agreements
Article 18.7 requires each Party to ratify or accede to the following multilateral treaties if it has not

already done so:
Patent Cooperation Treaty, as amended on September 28, 1979, @
se S @

¢ Paris Convention for the Protection of Industrial Property, as_rewW kholm, J

1967.
Berne Convention for the Protection of Literary gnd Artistic W

1971 {Berne Convention).

@ Protocol Relating to the Madrid e (oncerning ona.f Registration of
389,

S, as T Cluly 24,

Marks, done at Madrid, June

Budapest Treaty on_tie {nis onal Recog 2 eposit of Microorganisms for the
Purposes of Pate e N a ﬁ d&d or September 26, 1980 {Budapest Treaty).
ks done at Singapore, March 27, 2006.

£l

and has ratified all of these treaties except for the Berne Convention, the Budapest Treaty,
POY 91, the WCT and the WPPT. The obligations that would be imposed on New Zealand by the
erne Convention, the Budapest Treaty, the WCT and the WPPT are explained in separate NIAs,

Annex 18-A applies to Article 18.7.2 and provides New Zealand with an alternative option to
acceding to UPOV 91. Under Annex 18-A, New Zealand would instead be required to either:

Accede to UPOV 91 within three years of the date of entry into force of the Agreement for
New Zealand; or

S Adopt a plant variety rights system that gives effect to UPOV 91 within three years of the date
of entry into force of the Agreement for New Zealand.

Annex 18-A provides that nothing shall preclude the adoption by New Zealand of measures it deems
necessary to protect indigenous plant species in fulfilment of its obligations under the Treaty of
Waitangi, provided that such measures are not used as a means of arbitrary or unjustified
discrimination against a person of another Party. Furthermore, the consistency of such measures

Trans-Pacific Partnership (TPP) National Interest Analysis
Page 186




q

Section 5: Legal obligations which would be imposed on New Zealand by the treaty action,
the position in respect of reservations to the treaty, and an outline of any dispute
settlement mechanisms

with the obligation to accede to UPQOV 1991, or adopt a plant variety rights system that gives effect
to UPOV 1991, would not be subject to the dispute settlement provisions of the Agreement.

Annex 18-A also provides that interpretation of the Treaty of Waitang], including as to the nature of
the rights and obligations arising under it, shall not be subject to the dispute settlement provisions
of the Agreement.

If New Zealand decided to accede to UPOV 91, the legal obligations that would be imposed on
New Zealand are explained at the end of this subsection.

National Treatment
Article 18.8 requires each Party to accord to nationals of another Party treat burabl
than it accords to its own nationals with regard to the protection of roperty right i

obligation is known as “national treatment”. In other words, the ipig
New Zealand provides to domestic rights holders must also be

\ ;::, whig

roperty profectio
arties.

al property rights as well as matters affecting the use of
erty rights speci covered by the IP Chapter. Included within the obligation are

itionsAn er on technological protection measures (explained in the Copyright
ection b

elow).

@d in the national treatment obligation is any form of payment, such as licensing fees,
S

valties, equitable remuneration or levies in respect of uses of copyright works that fall under the
copyright provisions. The practical effect of this is that, if the New Zealand Government was to set
up a compulsory licence scheme to remunerate copyright owners for uses of copyright works that
infringe an exclusive right that New Zealand must provide copyright owners under TPP, then
New Zealand would not be able to exclude rights holders from other Parties from that licence
scheme. Currently, New Zealand does not have any compulsory licence schemes for copyright works.

Article 18.8.2 provides an exception for secondary uses of sound recordings. The exception applies
to uses of sound recordings via:

@ Analogue communications.
Freely available over the air broadcasts.

Essentially, this provision applies to free-to-air radio and television uses of sound recordings, as well
as other freely available broadcasts. An example might be playing the radio in a café.
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This exception to national treatment permits New Zealand to limit the protection that the nationals
of another Party would receive in New Zealand to the protection that they would be given in that
other Party. For example, if a rights owner is not able o get a license fee for a freely available
broadcast in another Party, New Zealand can limit nationals of that other Party from doing so in
New Zealand, even if our law provides that a domestic rights owner can license such broadcasts.

Article 18.2.3 replicates the national treatment exception from Article 3.2 of the TRIPS Agreement.
This exception permits each Party to require foreign nationals to designate an address for service in

its territory. @
Transparency
Article 18.9.1 requires each Party to endeavour to make laws, regu cedures and

rulings concerning the protection and enforcement of intellegtQal By rights ilable
Internet. @

Article 18.9.2 and 18.9.3 require each Part
applications for trade marks, geographical indicaligns; desig

bre on the Internet
plant variety rights, and

the details of registered rights f jectTatter, T tion in respect of registered rights
must be sufficient to enab becomeSaggual ith the registration or grant of such
rights.

Applicatio hap ting subject matter and prior acts

or s each Pa% the obligations of the IP Chapter to all subject matter that
3 -.~. an iptdlactual praperty right in its territory at the date of entry into force of the
graspént. Thi r% if a patent is registered, or a copyright is still within the term of

@ efeive the protection set out in the IP Chapter.

%v n clarifies however that subject matter that has fallen into the public domain does not
eedto be protected anew. For example, this means that copyright works for which the term has ﬂ
@ expired in New Zealand before the date of entry into force of the Agreement would not need to

receive an extension of term,.

In addition, this Article clarifies that acts that have occurred before eniry into force of the
Agreement would not be subject to the obligations of the IP Chapter. For example, if an
unreasonable curtailment of the patent term for a pharmaceutical has been caused by an act that
occurred before the Agreement enters into force, that act would not be required to be subject to the
ohligations to extend patent term to compensate for unreasonable curtailment.

Exhaustion of intellectual property rights
Article 18.11 provides that a Party is not prevented from determining whether and under what
conditions intellectual property rights would be exhausted under its legal system. A common
example of exhaustion is where the original rights owner cannot continue to enforce their rights
after they have been sold to a third party (known as exhaustion after first sale). The best practical
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example of an exhaustion policy is providing for parallel importation of goods protected by
intellectual property rights. The Article clarifies that none of the obligations in the IP Chapter

prevent New Zealand from providing for the parallel importation of goods protected by an
intellectual property right.

5.18.2  Section B: Cooperation

Cooperation Activities and Initiatives: Article 18.13 requires the Parties to endeavour to cooperate
among relevant intellectual property institutions, such as the respective intellectual property offices
of the Parties. The provision includes a list of issues for possible cooperation, such as developments

intellectual property.

in domestic and international intellectual property policy, or education and awaren ating to /S

( results available to other Parties, or by exchanging infat
quality standards relating to patent examinatio

cooperate to reduce differences in proceduras

the cost and complexity of obtaining patents)
Traditional Knowledge Coppeka¥i
between their respes @
the understapdihg
resoutce an@

Srepwould alsob iredto endeavour to pursue quality patent examination in relation to
Tk d 7which may include:
da
i

t of publicly available information related to traditional knowledge when

@v ng prior art.
{v @ iving third parties an opportunity to cite prior art disclosures related to traditional

knowledge to the patent examining authority.
Using databases or libraries containing traditional knowledge where appropriate.

Training of patent examiners in the examination of applications that are related to traditional
knowledge associated with genetic resources.

Cooperation on Request: Article 18.17 provides that cooperation under the IP Chapter is subject to
resources, and upon mutually agreed terms and conditions between the Parties involved.

5.18.3  Section C: Trade Marks

Types of Signs Registrable as Trade Marks: Article 18.18 prohibits the Parties from refusing to
register a trade mark because it is not visually perceptible or only because it consists of a sound.
Each Party must make best efforts to register scent marks. A Party may, however, require that trade
marks must be able to be described or represented graphically.
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Collective and Certification Marks: Article 18.19 requires each Party to enable collective marks and
certification marks to be protected. Parties must also enable geographical indications to be
protected under its trade mark regime.

Use of identical or Similar Signs: Article 18.20 requires each Party to give registered trade mark
owners the exclusive right to prevent third parties from using in trade an identical or similar sign,
including 2 geographical indication, as the registered trade mark if the use would be likely to result in
confusion and was not authorised by the owner. Confusion must be presumed to occur if the sign is
the same as the sign protected by the trade mark registration and used on id oods or «
services.

Well Known Trade Marks: Article 18.22.1 prevents each Party froqficrailisin recogpise a 1\?,3 3
mark as well-known, because it has not been previously registefag oy xécogrised as @w ini

O

enable an application for
rade mark is identical or

ga ‘goods or services would indicate a connection

! the owner of the trade mark.
r% rade mark are likely to be damaged by such use.
rty to prohibit the use of a trade mark, and enable an application for
ged or its registration to be cancelled, if:

or 1Ces;

@ iz The use of the trade mark is likely to cause confusion with the well-known trade mark; and

< The well-known trade mark was well-known before the trade mark was registered or used.

“°

Procedural Aspects of Examination, Opposition and Cancellation: Articles 18.23 and 18.24 impose
administrative requirements on each Party’s trade mark system. These include:

Giving reasons in writing for any refusal to register a trade mark.

Giving applicants an opportunity to respond to communications from the Party’s trade mark
office, contest an initial refusal to register a trade mark and appeal any final decision in court.

Giving people an opportunity to oppose the registration of a trade mark or seek cancellation
of the registration.

= Requiring administrative decisions in opposition and cancellation proceedings to be reasoned
and in writing.
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e Enabling people to apply for, and maintain, trade marks electronically.

Providing a publicly available online database of trade mark applications and registered trade
marks.

Classification of Goods and Services: Article 18.25 requires each Party to adopt or maintain a trade
mark classification system that is consistent with the Njce Agreement Concerning the International
Classification of Goods and Services for the Purposes of the Registration of Marks.

Term of Protection for Trade Marks: Article 18.26 requires each Party to provide that the initial term
of registration for a trade mark, and each subsequent renewal of a registration, be a terprof at least

ten years, «

Non-Recordal of a Licence: Article 18,27 prohibits the Parties from reguiriig\Padé mark lice
be formally recorded {for example, on a public register) for the |j de med ya r for e
( trade mark owner to benefit from use of the trade mark b i::: @
Domain Names: Article 18.28 imposes certaig\(& g pts o respect to the
i o . Th

ese include ensuring

A low cost, faipand e

teble ‘ dispute settlement procedure that does
g ' ' . \

access to 2 contact information for the owner of a domain-name

nage
na@ identical or confusingly similar to a trade mark with a bad faith intent to profit.
% ’ Section D: Country Names

@ Article 18.29 requires each Party to provide the legal means to prevent commercial use of a Party’s
name in a manner which misleads consumers as to the origin of goods.

5.18.5  Section E: Geographical Indications {Gls)

Administrative procedures for the protection or recognition of Geographical
Indications

The Parties have the flexibility to protect Gls through a trade mark system, a sui generis legislative
system or through other legal means. Article 18.31 applies if a Party protects Gls through
administrative procedures, such as through a trade mark system or a sui generis legislative system

{for example, New Zealand’s Geographical Indications (Wines and Spirits) Act 2006). Article 18.31
requires that Party to:
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= Accept applications for Gls from nationals of a Party without requiring the relevant Party to be

involved on behalf of its nationals.

& Process applications for Gls without overly burdensome formalities.
¢ Make regulations on the application process available to the public.
* Ensure that applicants or other interested persons can ascertain the status of applications.

& Provide 3 procedure for those applications to be opposed by interested persons, including
publishing applications.

Provide for cancellation of the protection of a Gl. @
Grounds of opposition and cancellation
Article 18.32 applies if a Party protects a Gl through the administrz prosedures referred QY
Article 18.31. Under this Article, each Party must ensure that arégtechperson 05§ @
or apply to have it cancelled on the following grounds:
& The Gl is likely to cause confusion with a precaist @ k.
o The Gl is likely to cause confusion wit@ i i5 a ark.
@wn janguage of e\ Parkyas the common name for the
Nappticatio e ™S a generic term for goods).

. ¢ of filing of the GI. A Party is not required to

ition in wines and spirits Gls.

2 The Gl is customary in
relevant goods to whi

A Party may requir S stoa

apply the gr@
A 2 require(:ach % ot to preclude the possibility that a Gl may be cancelled or
J

e cease inlthe at it has ceased meeting the conditions upen which it was originally

@quires Parties who protect Gis through judicial procedures to ensure that the Gl can

ied protection where the above grounds have been met, and permit proceedings to be
mmenced on these grounds. This obligation would apply to New Zealand where protection for a
Gl was sought through an action in respect of the common law tort of “passing off”.

Article 18.32.5 requires each Party to comply with the obligations on grounds of opposition and
cancellation where it protects translations or transliterations of Gls.

Guidelines for determining whether a term is the term customary in the common
language

Article 18.33 requires each Party to ensure that its relevant authorities have the authority to take
into account certain factors when they are determining whether a term is customary in the common
language as the common name for goods to which a Gl application relates. The factors are:

€ Whether the term is used to refer to the product in competent sources such as dictionaries,
newspapers and relevant websites.

Trans-Pacific Partnership (TPF) National Interest Analysis
Page 192



Section 5: Legal obligations which would be imposed on New Zealand by the treaty action,
the position in respect of reservations to the treaty, and an outline of any dispute
settlement mechanisms

¢ How the product referenced by the term is marketed and used in trade in the territory of the
Party.

Multi-component terms

Article 18.34 requires Parties to not protect an individual component of a multi-component GI if the
individual component is a term is customary in the common language as the common name for
goods to which a G! relates.

Date of protection
Article 18.35 applies if a Party protects a Gl through administrative procedures, such agthrough a

systems no earlier than the date of application to protect the G

Protection of a GI under an international agreement
Article 18.36 applies if a Party protects a Gl through an interna
or a non-party. Under this Article, New Zealand could

K orem IR .
& iisions around

entry into for
if:

4

Provide an opposition process in respect of those Gls, and permit interested persons to
oppose such Gls on the grounds that there is a prior trade mark right or the Gl is a term
customary in the common language for the relevant goods. These grounds are not required in
respect of Gls for wines and spirits.

Make information available about the process for protecting Gis under the international
agreement and allow third persons to ascertain the status of any requests for protection.

@ Make the relevant list of Gis available to the public, including specifying whether any
translations or transliterations of those Gls would be protected, or whether any single
components of a multi term Gl would be protected.

Provide a reasonable time for persons to object to the protection of a Gl.
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& inform the other TPP Parties when opposition processes are beginning.

if New Zealand was to add a list of new Gls to any existing trade agreements it currently has, it
would be required to instead provide the following in respect of those Gls:

< Make information available about the process for protecting Gls under the Agreement and
allow them to ascertain the status of any requests for protection.

Provide an opportunity for interested Parties to comment on those Gls before they are
protected.

inform the other Parties of the opportunity to comment.

Furthermore, for any Gis protected through international agreements, each Pqrty i ired to «
ensure the following: @@ @

° That protection commences no earlier than the date of en 8 :
s The Party does not preclude the possibility that pr@ :
5.18.6 Section F: Patents and u@ or :

Patentable Subject Matter: Arth
in any field of technol

industrial applicati a rade\ availpble-for either new uses of a known product, new
methods of

itk
% ical processes for the production of plants or animals other than non-biological and
icrobiological processes.

@ # Plants and animals other than microorganisms, with the proviso that inventions derived from
plants must be patentable.

Grace Period: Article 18.38 requires each Party to provide that public disclosures of an invention, by
or with the consent of the patent applicant in the twelve months before a patent application is filed,
would be disregarded when determining whether the invention is novel or inventive. A Party may
limit eligibility for the grace period to disclosures made by an inventor or joint inventor.

Patent Revocation: Article 18.39 prevents each Party from cancelling, revoking or nullifying a patent
on grounds other than fraud, misrepresentation or inequitable conduct, or one of the grounds that
wotuld have justified a refusal to grant the patent in the first place. Patents may aiso be revoked if
this is done in a manner consistent with Article 5A of the Paris Convention and the TRIPS Agreement.
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Patent Filing: Article 18.42 requires each Party to provide that the first inventor to file a patent
application for a particular invention should be granted a patent, if the invention is patentable,
unless that application has been withdrawn, abandoned or refused before it is published,

Amendments, Corrections and Observations: Article 18.43 requires each Party to provide applicants
with at least one opportunity to make amendments, corrections and observations in connection

with their applications.

Publication of Patent Applications: Article 18.44 requires each Party to publish pending patent

opportunity to request earlier publication.

X Information Relating to Published Patent Applications and Gr p
( each Party to make available to the public certain informa TN

mcludi
search eNaln non-confidential
|a ure citations submitted

Article 18.46 requir§

examination at appli arried out earlier than might otherwise be the case.

R require ach% to provide for extension of the patent term if there are

fable” e examination and grant of patents. Such extensions need only be
\

oV @ Bwher requests an extension.
{ %@%abe delay is defined as a delay in grant of more than five years from the filing date of
e

results, (including information related to

ent application, or three years from the date that request for examination was filed,

ichever is the later. Periods of time that do not occur during the processing or examination of the

application by IPONZ, or that are not caused directly by IPONZ, or that are due to the actions of the
patent applicant can be ignored when determining whether there has been unreasonable delay.

Protection of undisclosed test or other data for agricultural chemical products
Article 18.47 requires each Party to provide ten years of data protection for new agricultural
chemical products. A new agricultural chemical product is defined as an agricultural chemical
product that does contain a chemical entity that has been previously approved in that Party. This
means that the data provided to support an application for marketing approval of the new product
cannot be used by the relevant agency to approve an application for marketing approval of a generic
version of the product until ten years after the date of approval of the new product.
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Patent term adjustment for unreasonable curtailment

Article 18.48 requires each Party to extend the term of a patent covering a pharmaceutical product
to compensate for “unreasonable curtailment of the effective patent term as a result of the
marketing approval process”. Unreasonable curtailment is not defined in the Article. The effective
patent term is the period of time between the date of marketing approval and the expiry of the
patent on the pharmaceutical product. Any extension of term may be subject to conditions and
limitations, provided that those conditions and limitations are consistent with Article 18.48.

A Party may also provide for an accelerated marketing approval process for pharmaceutical

products. , @

Regulatory review exception

Article 18.49 requires each Party to allow persons to make xport a pa
A . volo

\OPINg

territory of the Party.

A Party may also allow persons to make, us ateceutical for the purposes

of seeking approval in ancther ¢
Protection of undis or othe ;E 5
Article 18.50 requi o rty to daa\five

usly“approved in that Party. This means that the data provided
eting approval of the new product cannot be used by other

he date of approval of the new product. The definition of new pharmaceutical

pE e718.53 makes clear that this obligation does not cover combinations of previously
edwand new chemical entities.

The Article also requires each Party to either:

s Provide three years of data protection for new clinical information submitted in support of an
application for marketing approval of a previously approved pharmaceutical product covering
a new indication, new formulation or new method of administration; or, alternatively,

Provide five years of data protection for new pharmaceutical products that contain a chemical
substance that has not been previously approved for marketing in New Zealand. This would
require coverage for pharmaceuticals that are combinations of previously approved and new
chemical entities.

Article 18.50.3 makes it clear that a Party may provide for an exception to the provisions on
pharmaceutical data protection to protect public health in accordance with the Declaration on TRIPS
and Public Health, or any waiver of the TRIPS Agreement to implement the Declaration cn TRIPS and
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Public Health, or any amendment to the TRIPS Agreement to implement the Declaration on TRIPS
and Public Health.

Biologics
Article 18.51 provides two options for Parties in respect of protecting a new pharmaceutical product
that is or contains a biological pharmaceutical (biologic). A Party may decide to provide effective
matket protection though at least eight years of data-protection. Alternatively, a Party may decide to
provide effective market protection through at least five years of data protection, along with other
measures, including existing measures in the case of NewZealand, recognising that market
circumstances also contribute to the required effective market protection, to deliver g.¢p

outcome in the market. These measures and circumstances could include re kOf
patents and the time it takes for follow-on medicines to become estab!isheg%

parable

The Article does not require @ Rgr i : : y subsequent or second marketing
approval of that biologi

biologic. K% @‘
Pate ki @
A quires m put in place a system that enables a pharmaceutical patent

eneric version of their product has been submitted to the Party’s
ggulatory approval. Each Party would also need to ensure there is sufficient

tim 0 y for a patent owner to seek a preliminary (or interim) injunction to resolve a
ispyte prior to a generic version of its patented medicing entering the market.

e system is often called “patent linkage”, but New Zealand would not need to adopt the patent
linkage systems found in some other TPP countries.

Alteration of the period of data protection

Article 18.54 requires each Party to not alter the period of data protection that it provides for new
pharmaceutical products, biologic products and agricultural chemical products in the event that
those products are protected by a patent and the patent protection expires on a date that is earlier
than the period of data protection the Party is otherwise required to provide to those products.

5.18.7  Section G: Industrial designs

Protection: Article 18.55 requires each Party to provide adequate and effective protection of
industrial designs, including where the design is applied only to a part of an article. Article 18.55 is
subject to the limitations and exceptions provided in Articles 25 and 26 of the TRIPS Agreement.
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5.18.8  Section H: Copyright and related rights

Right of Reproduction: Article 18.58 requires each Party to give authors, performers and producers
of sound recordings the exclusive right to authorise or prohibit another person from making a
reproduction of their works, performances and sound recordings.

Right of Communication to the Public: Article 18.59 requires each Party to provide authors of works
the exclusive right to authorise or prohibit ancther person from communicating their work to the
public by wire or wireless means. This right must cover “interactive” communications (where the
person receiving the communication chooses the time and place they receive it).

of their works, performances and phonograms available to the 3
No Hierarchy: Article 18.61 sets out a rule that applie o itfere lers have rights
B d E

in the same work (such as a songwriter an

19
atiel). Ez ust”ensure that the
authorisation of one rights owner does nyt\re n

oRNhe Rpthorisation of the other
befare the work can be exploited. @
Related rights @
Article 18.62 requi to pr@@r ts with the right to authorise another persen
e

on from;

to, or prohi@
8 % fd cc:mmu%> theif live performances to the public (such as, a live concert
@ tast via alevision).
@ Fix theipar
5

es into a recording.

quires each Party to provide performers and producers of sound recordings the
horise or prohibit another person from communicating sound recordings to the public.
right must include “interactive” communications (where the person receiving the
tommunication chooses the time and place they receive it).

In the case of analogue and free-to-air non interactive transmissions, a Party may determine
whether to provide the right at all, or to limit it in some way.

Copyright term
Article 18.63 requires each Party to provide at least a 70 year term of protection for copyright works:

% For works where the term is calculated from the life of the author {like books and written
music), the term must be the life of the author plus 70 years.

® For works where the term is calculated from the date the work is first published {like sound
recordings and films) the term must be 70 years from the end of the calendar year in which
the work is published. If these works are not published within 25 years of the date the work is
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created, then the term must be 70 years from the end of the calendar year in which the work
was created.

New Zealand has secured a transition period of eight years from the date of entry into force of the
Agreement for New Zealand before it is required to implement a 70 year term of protection for
copyright works. For works that would otherwise have expired under New Zealand’s current 50 year

term during that transition period, New Zealand is required to implement a 60 year term of
protection.

Copyright exceptions
Article 18.65 requires each Party to apply the “three step test” for copyright exceptiQ

cili

fa
(\ %}/ ctual transfers
icle 18.67 requires each Party to ensure that the rights in the copyright section are freely

transferable via contract, and can be exercise in the name of rights holder. This Article is without

prejudice to a Party’s laws regarding the ownership of copyright under employment contracts or
other default rules in law.

Technological protection measures

Article 18.68 sets out a range of obligations relating to technological protection measures {TPMs). A
TPM is defined as “any technology, device or component that controls access to a work,

performance or phonogram, or that protects copyright or related rights in a work, performance, or
phonogram”.

Under this Article, each Party is required to provide for civil and criminal remedies against a person
who circumvents a TPM when they know or have reason to know circumvention is not permitted.
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Each Party is also required to provide civil and criminal remedies for a person who makes TPM
circumvention devices or services available to the public, if:

e The device or service is promoted, advertised or marketed by that person for the purpose of
circumvention;

o The main purpose of the device is to circumvent a TPM (meaning that if the device or service
has a commercially significant purpose other than circumvention, it is not captured); or

% The device or service is primarily designed, produced, or performed for the purpose of
circumvention.

A Party is only required to provide criminal remedies where any of the above a8
intentionally, and for the purpose of commercial advantage or financial
required under the TPM obligations is set out in the Enforcement
same as for copyright infringement.

done by a non-profit library, museum, archi
broadcasting entity. A Party may also cho

prohibited activity is done in good §3 {tho

of these exceptions, as follows:
Exceptions must enable non-infringing uses of a work.

Exceptions must be put in place after it has been determined through a legislative, regulatory
or administrative process that the TPM would have an actual or likely negative impact on a
non-infringing use of a work.

Parties must consider evidence presented in the process.
Exceptions must not undermine the adequacy of a Party’s system for protecting TPMs.

Rights management information

Article 18.69 requires each Party to provide a range of protections regarding rights management
information {RM!). RMI means:
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e Information that identifies a work, performance, or phonogram or its author, producer or
performer;

Information about the terms and conditions of use of the work; or

@ Any numbers or codes that represent this information.

Each Party must provide civil and criminal remedies against any person who:
Knowingly removes or alters any rights management information;

Knowingly distributes or imports for distribution rights management information knowing it
has been removed or altered without permission; or

( These prohibitions only apply where a person knows
‘ activity would induce, enable, facilitate or conceal an i

Criminal remedies are only required where @
the purpose of commercial advantage ox finaqt

Qﬂ hibited agki

(‘ may also choose to limit the obligations to electronic information only.

5.18.9  Section I: Enforcement

General obligations

Article 18.71 is a general enforcement obligation that requires each Party to ensure remedies are
available under its laws to permit effective action against infringements of the rights in the IP
Chapter. Such remedies must include expeditious remedies in certain cases, and must be sufficient
to constitute a deterrent to future infringements.

The Article also reguires each Party to apply its intellectual property enforcement procedures in a
way that avoids the creation of barriers to legitimate trade, and in a way that safeguards against
abuse of the procedures. Procedures also need to be fair, equitable, and not unnecessarily costly.
They also may not entail unreasonable time limits or unwarranted delays.
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Article 18.71.3 requires each Party to ensure enforcement procedures are available against digital
infringements to the same extent they are against physical infringements.

Article 18.71.5 requires each Party to take into account the need for proportionality between the
seriousness of the infringement and the remedies or penalties that are applicable when they
implement the enforcement provisions of the IP Chapter, as well as the interests of third parties.

Presumptions
Article 18.72 requires each Party to provide a number of presumptions for the purpose of
enforcement procedures for infringements of intellectual property rights. The pr tions are

rebuttable with evidence to the contrary. @ «
In respect of copyright and related rights, each Party needs to p @s mptign theg 0

person whose name is indicated as the creator or publisher is o rights holdec sf a\work

Qlerally e in writing, state any findings of fact, and the reasons for the
gaeh Party to publish such decisions or otherwise make them available to

\( gs
e
% e also requires each Party to publish information on their efforts to provide

e ment of intellectual property rights.

ivikand administrative procedures and remedies

rticle 18.74 sets out a range of obligations in respect of civil intellectual property enforcement
procedures. Each Party is required to make civit judicial procedures available for enforcement of the
intellectual property rights in the Chapter.

In civil proceedings, each Party is required to ensure its judicial authorities have the authority to do
the foilowing:

Award damages where a person knows or has reason to know that they are infringing.
Award an account of profits for the infringing activity.

Consider any legitimate measure of value the rights owner submits when determining the
amount of damages the infringer must pay.

Award injunctive relief that conforms to Article 44 of the TRIPS Agreement.
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Provide adequate compensation to those that have been wrongfully subject to an

enforcement procedure due to a rights holder’s abuse of the procedure.

Order the prevailing Party in a proceeding to be awarded court costs and attorneys’ fees
where appropriate.

In respect of pirated copyright and counterfeit trademark goods, order such goods be
destroyed (except in exceptional circumstances), and that materials or implements used to
produce such goods be destroyed or disposed outside the channels of commerce.

Order the infringer or an alleged infringer to provide information he or she possesses or
controls, subject to a Party’s laws regarding privilege and confidentiality rmation
sources and personal information.

Impose sanctions an any person for violation of any court order co n
confidential information produced or exchanged during the aceedihgs.

a Qriy_isefso requi lish or
maintain either: 0 %
“ A system of pre-established damag@ h~sase damgge 1 of an amount that
o)

e prote

In respect of copyright and trademarks infringements,

would compensate the right holdey f rm caused

In respect of tha p s
managemen s
@&on

der the y
@ aosts and fees to be paid.

e destruction of devices and products found to be involved in the prohibited activity.

AQy a@ministrative proceedings provided by a Party must conform to the same principles set out
under this Article.

Provisional measures
Article 18.75 sets out obligations in relation to provisional measures, such as ex parte {or without
natice) processes or interlocutory proceedings. The Article requires each Party to ensure judicial

authorities act on requests for ex porte hearings expeditiously in accordance with that Party’s court
rules.

Under Article 18.75, each Party must also provide its courts with the authority to:

Require the applicant to provide reasonably available information to satisfy the court that an
intellectual property right is being infringed.
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= Order the applicant to provide a security or equivaient assurance so that the defendant is
protected from abuse of an ex parte procedure. Each Party must ensure the level of the
security does not unreascnably deter the applicant from using the procedures.

In respect of the infringement of copyright and related rights or trade marks, order the seizure
of suspected infringing goods, materials, and at least for trade mark counterfeiting any
documentary evidence relevant to the infringement,

Special requirements related to border measures
Article 18.76 sets out a number of provisions related to customs procedures at the horder for

counterfeit trade mark and pirated copyright goods. «
(s) yrighti&@

In respect of suspect counterfeit or confusingly simitar trade mark good
that have been imported into the territory, each Party is required 19
si E) ’

s For a rights owner to apply to have the goods detajnet® d

That a rights holder seeking to detain_ gQods ‘ provid
competent authority that there is a pri
or copyright, and sufficient i

assurance to prot
process, whi

fid contact information for the owner of the goods to the rights owner once the goods

ave been detained (subject to the Party’s laws on privacy and confidentiality of information).

@ Such information, if not provided immediately, must be provided within 30 working days of
the seizure or determination that the goods are pirated copyright or counterfeit goods.

Each Party is also required to provide the relevant authority with power to initiate border measures
on its own, without complaint from a rights holder (known as ex officio powers). This obligation
applies to goods that are under customs control and that are imported, destined for export, or in
transit.

As an alternative to providing ex officio powers for in transit goods, a Party may instead endeavour
to share available information about the suspect goods with the destination country.

Fach Party is required to ensure that infringement proceedings can be pursued in respect of the
detained goods, and that competent authorities (such as a court) conducting this proceeding have
the authority to order the destruction of the goods.
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Each Party is required to ensure that goods that are not destroyed are disposed outside the channels
of commerce in @ manner that avoids harm to the rights owner, in all but exceptional cases.
Furthermore, each Party must not permit relevant authorities to simply remove an unlawfully
attached trademark to counterfeit trademark goods, other than excepticnal cases in order to release
the goods into the channels of commerce.

If a Party establishes fees in relation to the procedures in this Article, those fees must not
unreasonably deter a person from using the procedures.

Each Party must also ensure the procedures under this Article apply to goods of

aco ature
sent in small consignments. Parties are not required to apply this obligati htities o@

goods of a non-commercial nature contained in travellers” personal Iy . K%

inal p §trademark

{ ' Criminal procedures and penalties
‘ Article 18.77 sets out a range of obligations in relgi
counterfeiting and copyright or related rights pi

An overarching obligation is that cig ro Q ,

or copyright piracy “on a com i .Inres 5 b

are defined as: % @

% Acts carried o ammercial segifinancial gain; or

th ot carr ommercial advantage or financial gain but that are
i 7 and have a su fal prejudicial impact on the rights owner in relation to the

etplace.
A unhe:@ that criminal liability should also be available for a person aiding and abetting

perform the prohibited activity.

an@
é\.. ch Party must provide that the following activities must be subject to criminal procedures and
penalties if they are carried out on a commercial scale:

Wilful importation and exportation of counterfeit trademark or pirated copyright goods.

Wilful importation and domestic use in the course of trade of labels or packaging to which a
registered trademark has been applied without authority of the owner of the registered trade
mark, that are intended to be used on identical goods or services for which the trademark has
been registered.

Each Party must also ensure appropriate criminal remedies are available for the unauthorised
copying of a film during a showing in a cinema.

Each Party is also required to provide that the criminal procedures can result in:

Penalties that include sentences of imprisonment.
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¢ Monetary fines sufficiently high to provide a deterrent to future acts of infringement
consistent with the level of penalties applied for crimes of corresponding gravity.

In respect of criminal procedures, each Party is also required to provide judicial or competent
authorities with the authority to do the following:

Take into account in determining penalties the seriousness of the circumstances, which may
include whether the infringement was a threat to, or effects on, health and safety.

Order the seizure of suspected counterfeit trademark or pirated copyright goods, the seizure

of any material or implements used in the offence, the seizure of any documentaé evidence

relevant to the alleged offence, and the seizure of assets obtained as a result ence,
Order the forfeiture, at least for serious offences, of any assets ob % t of t «
offence. @
o Order the forfeiture or destruction of: @@ K%
d 00

o Counterfeit trademark or pirated cop @
o Materials or implements that ' the creation of
pirated copyright goods.

erseaoiNgs,
ii:: " complaint by the rights owner.

&

2that corresponds to the value of the assets.

| e@%
@%% fes a rights owner to identify items for seizure in the course of a criminal proceeding,

d not require the items to be described in any greater detail than is needed to identify them
seizure,

if a judicial authority orders the destruction of goods in a criminal proceeding, the Party must ensure
they do not compensate the defendant for that destruction.

if a judicial authority does not order the destruction of counterfeit trademark or pirated copyright
goods in a proceeding, the Party must ensure the goods are disposed outside the channels of
commerce in a way that avoids causing harm to the rights owner.

Trade secrets
Article 18.78 sets out a number of requirements in respect of trade secrets. The obligations must at

feast apply to the type of information set out in Article 39.2 of the TRIPS Agreement, which is
information that is
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® Secret in the sense that it is not generally known among or readily accessible to persons
within the circles that normally deal with the kind of information in question;

Has commercial value because it is secret; and

Has been subject to reasanable steps under the circumstances, by the person lawfully in
- control of the information, to keep it secret.

In addition, the obligations are without prejudice to a Party’s laws in relation to whistleblowing.
Article 18.78 also requires each Party to provide for criminal procedures and penalties to apply one
or more of the following situations:

° Wilful access to a trade secret in a computer system without permission;

= Wilful misappropriation of a trade secret without permission, in ns of @ §>

computer system; or

{ Fraudulent disclosure of a trade secret, or alternatively y

Theact
s as det
n

arrying satellite signal (“signal”} without permission from the lawful distributor of the signal.
Encrypted programme-carrying satellite or cable signals would include, for example, a signal
provided by a pay television service that must be decoded with a device in the home. Civil remedies
need to be available in respect for any person who holds an interest in the signal or its content
injured by the activity.

Each Party must also make it a criminal offence to distribute a signal if the person distributing it
knows it has been decoded without permission from the lawful distributor of the signal.

Fach Party is also required to provide civil and criminal remedies against a person who wilfully
manufactures or distributes equipment if they know the equipment is intended to be used in the
unauthorised reception of a signal.
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