Office of Hon Chris Hipkins

MP for Rimutaka
Minister of Education Leader of the House
Minister of State Services Minister Responsible for Ministerial Services
Ref: O1A00042
Mike Allen

fyi-request-7247-c141d5d9@requests.fyi.org.nz

10 472 »aqp

Dear Mike,

Thank you for your emails of 12 February 2018, requesting the following information:

e Can you please release to me the advice you have received, and from whom, upon
which you relied, to formulate your decision to close Charter Schools.

I have considered your request under the Official Information Act 1982 (the Act).

I have introduced a Bill to remove the charter school model and to repeal the parts of the
Education Act that enable charter schools. While the current charter school model may be
removed from the education system no final decisions have been made about individual
schools, and the Ministry of Education is currently engaging with all charter school sponsors
on a case by case basis, to discuss future schooling options with them.

[ have received 12 documents containing advice on repealing the legislation that enables
charter schools. A list of these documents, together with my decisions on their release, is

attached as Appendix A.

Thank you again for your email. You have the right to ask an Ombudsman to review this
decision. You can do this by writing to info@ombudsman.parliament.nz or Office of the
Ombudsman, PO Box 10152, Wellington 6143.

Yours sincerely

Hon Chris Hipkins
Minister of Education

+64 4 817 8706 E Private Bag 18041, Parliament Buildings, Wellington 6160, New Zealand c.hipkins@ministers.govt.nz beehive.govt.nz
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MINISTRY OF EDUCATION
TE TAHUHU O TE MATAURANGA

Agenda | 1. Repeallof legislation allowing for @harter Sehools ]
2. Optlons to'address your policy goals ;
3. Negotlations with sponsors |
4, Other fesource [ssues assoclated with closure
5. Other Gharter'School mattets to be progressed by/Ghristmas 2017

|
|| 7. Next:Steps

Key areas for engagement and direction

1. This paper highlights the key areas we h:gv’e_ identifled In respect of Charter Schools where
we will need to engage with you, either/far:decisions in the first 100 days or to test

direction and timing.

2. We have prioritised those areas which appear to require substantive change in policy or
operatlonal settings.

3. A varlety of operational matters may also require your consideration over the next 100+
days and we will brief you further'on those.

Repeal of legislation allowing for Charter Schools

4. This could be achieved through an early Education Amendment Act in concert with, or
followed by, transitioh or possible closure arrangements for each school. The existing
contracts will remain. In*force even without the enabling legislation and it would be possible
to let existing schoals continue until their contracts expire or other options are put in

place.
5. There is scope within existing legislation that could provide the opportunity for some or all

Charter=Schools to continue to provide education as designated character schools,
integrated'schools or possibly as a unit or satellite within an existing state school,

6. Therelsia Charter School Authorisation Board, which is appointed by the Minister to
provide advice on the approval of new schools and monitor the performance of existing
schogls.

Options.to address your policy goals

7.~ Termination of current Charter School contracts requires six months’ notice to be glven,
with termination only able to take place on the last day of the final term of the school year
after the .explry of the notice. At the earliest, this could be by the end of the 2018 school

year.

8. There are the following possible approaches:



7.1. Convert Charter Schools into State Schools.

s 9(2)() OIA

A range of Issues would need
to be addressed, for example, the extent to which Charter Schools use unregistered
teachers or teachers without a current practising certificate, the impact on the wider
network of schools and property issues (continue with current property leasing
arrangements or explore other options).

7.2. Amalgamate Charter Schools into existing State Schools. There is scope, with
the agreement of the Board of a State School, to include a current Charter Schools as
a satellite or unit under the governance umbrella of a state school (for example as a
bj-lingual unit or service academy of an exlsting school). A simllar range ofiissues
would apply as for cohversion into State Schools.

7.3. Terminate some or all of the contracts relying on the Minister’s convenience
clause in the contracts. This would generate compensation costs for. committed
costs of up to $1m per school (total of $16M for 16 schools), butiis likely to be lower,
as not all schools would have committed costs of $1m. The earliest that schools could
be terminated for convenlence would be the end of the 2018 school year (after six
months’ written notice).

7.4. Terminate contracts where sponsors are materially non-performing. There are

no current Charter Schools with contract interventions in place,

9(2)(j) OIA Termination for non-performance would need

_________ to be managed carefully so that the risk of legal challenge was mitigated. _

9(2)(j) OIA

7.5. Not renewing contracts as they expire. Four current Charter Schools have 2019
as their last year of operation. A further four expire in 2020, two in 2022, two in 2023
and four in 2024,

7.6. A combination of the above options ~ for example, exploring termination of
contracts where sponsors are materially non-performing, negotiating with schools that
may wish to convert into State Schools, and either not renewing contracts when they
expire or putting in place termination for convenience for schools that do not wish to
transition to, or do not qualify for new arrangements.

Negotiation with sponsors

9, A key early consideration is whether to terminate the contracts for the two schools which
are due to open at the start of term one of 2018, and the further four schools, which are
due to open at the start of term one in 2019.

10. These schools have signed legal contracts and in some cases have already been provided
funding for their establishment costs, In the case of Round Four
schools they will have already started seeking student enroiments for the 2018 school
year.

11. The options of Termination for Convenience and transition costs apply to these schools.
Due to the notice requirements, the earliest that schools could be terminated for
: convenience would be the end of term 4 2018. Negotiation would therefore be required if
the Crown wished to attempt to negotiate an earlier closing.

Priority for negotiation/options




s 9(2)() OIA

Priority Number | Convert/integrate Amalgamate_
order of to state schoo} | with existing
schools state school
Round 4 2 Yes Yes
schools
Round 5 4 Yes Yes
schools
Round 1- 10 Yes Yes
3 schools
Operational implications associated with closure

13. Operational payments of would need to.be made in 2018 before termination
takes effect. Is 9(2)()) Oll\:l
Other Charter School matters to be progressed.before Christmas 2017

14. A decision on whether the Round Five sponsor.Te Whare Wananga O MUMA Limited has
met five conditions required to be met with a‘deadline of 31 October 2017. If you are
satisfied that they have met the conditions then the contract becomes unconditional.

15. Recommendations for release of 1%, of Charter School funding for 2016, currently
withheld subject to performance. g

16. Proposals for new performance 'standards for Round One schools, replacing ones that
expire In 2017,

17. Decislons on whether current:National Standards related performance standards will
continue to apply.

18, Briefing on next stepsto recover assets following the closure of the Whangaruru Charter
School.

19. Decisions on appointments to all the positions on the Charter School Authorisation Board,
all of which e?pﬁ_r'e on 1 March 2018. Under the current legislation you must appoint at
least flve and.up to nine Board members. Decisions on appointments would need to be
made eanly in the New Year. You could extend some or all of the current Board members,
with revised’terms of reference. Alternatively, you could appoint a new Board with terms




(Details of current Charter Schools In table appended below.)
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MINISTRY OF EDUCATION
TE TAHUHU O TE MATAURANGA

Education Report: Education Portfolio Bids for the 2018 Legislation

Programme
To: Minister Hipkins
Date: 13 December 2017 Priority: Medium
Security Level: in Confidence METIS No: 1089817
Drafter: Rachel! Voller DDI: 4637049
Dr Andrea Schéllmann

Key contact and number: Round robin: | No

Messaging seen by
Communications team: NA s 9(2)(a) OIA

Purpose of report

The purpose of this paper is to:

» seek your approval to items for mcluslon in the education portfolio bids for the 2018
Legislation Programme.

. seek your approval to the attached draft Cabinet paper which seeks approval to issue
drafting Instructions for an Education Amendment Bill 2018.

Summary

1. Bids for places on the 2018 Legislation pragramme are required to be submitted by your
office to the Legislation Coordinator by 26 January 2018.

2. In discussions with your office, we have identified five bills for inclusion in the
programme,| and we have prepared draft legislation bids (attached) for your
consideration.:\We are seeking your feedback on these bids by 15 January 2018.

3.  The five bids are for;

a, The Education Amendment Bill 2018 (a general amendment bill,
ks 9(2)(Q)(i) OIA|

b+ The Education (Teachers Council of Aotearoa) Amendment Bill (the member’s bill
which is to be adopted by the Government,

i s 9(2)(g)(i) OA|




soaion-

4.

7.
s 92)(f)(iv) OIA

8.

¢.  The Education (Tertiary Education and Other Matters) Amendment Bill (currently
before the Education and Workforce Committee,

S 15 9(2)(g)(i) OIA

d. Anomnibus bill

For inclusion in the general amendment bill, we are proposing two changes in tertiary
education. We propose an offence provision for false fees-free education student
declarations. We also seek approval to amend the Education Act 1989 to ensure that
at least one member of tertiary education institution councils is a staff memberemployed
at the institution, and at least one member of the council is a student. We are seeking
to increase the size of an Institute of Technology and Polytechnic council up to a
maximum of ten members to accommodate this change.

Also for inclusion in the general amendment bill, we are proposing changes to the
planning and reporting regime for schools to ensure a smooth. implementation and
greater flexibility for managing contingencies. Currently.a fixed four year term is
specified for each school's strategic plan. In response to.sector concern expressed
about the potential conflict with the schoal board election cycle, we recommend the term
is changed to three years, with the Secretary to have the power to determine a lesser

term as appropriate.

A Cabinet paper seeking policy approvals for this Bill is attached at Annex One for you
to lodge with Cabinet Office, if you agree. This paper can be considered at CBC on
Wednesday 20 December 2017. The paper seeks authorisation to issue drafting
instructions.

Recommended Actions

The Ministry of Education recommends you:

a.

b.

note that @abinet Office has called for bids from Ministers for places on the 2018
Legislation Programme, with the bids to be submitted to the Legislation Coordinator by

10am on Friday, 26 January 2018 ‘
|

agree to include, alongside the removal of provisions relating to partnership schools,

transitionary arrangements for existing partnership schools
Disagree



c. agree to provide, for those partnership schools that want to close and re-open as a
designated character school, provisions to enable these schools to have an alternative

constitution from the date of opening
Agree/ Disagree
s 9(2)(P)(iv) OIA CPay D _

d.

e. agree to propose to Cabinet that the Education Act 1989 be amended to the effect that
tertiary education institution’s councils must ensure that at least one;member of council
is a staff member employed at the institution, and at least one member.of council is a
student enrolled at the institution ;

Disagree

f. agree to increase the size of an Institute of Technology and Polytechnic council up to a

maximum of ten members (from the current eight members)
isagree
g. agree to include transitional arrangements including a six-month transition period for
institutions to amend their constitutions
Disagree

h. agree to propose to Cabinet that the Education Act 1989 be amended to include a new
offence provision for making a false.representation, without reasonable excuse, in
relation to an application to be consldered eligible for fees free tertiary education

@ Disagree

i agree that the requirement'that boards develop a strategic plan once every four years
should be changed, with boards to develop a strategic plan at least once every three

years, or, if the Secretary determines, at more frequent intervals
@isagree

j agree that a,bid for a place on the 2018 Legislation Programme should be made for the
Education Amendment Bill 2018.
/ Disagree

k. agree.that'a bid for a place on the 2018 Legislation Programme should be made for the
Education (Tertiary Education and Other Matters) Amendment Bill

Disagree

5 92)(f)(iv) OIA]




[ 9(2)(P(iv) OIA|

q.  provide feedback on the draft bids by Wednesday 17 January 2018

@1 Disagree

r.  agree to submit the attached Cabinet paper to Cabinet Office by 10am Thursday 14
December 2017, for consideration at Cabinet Business Committee on Wednesday 22

\.’

December 2017. /
% S crvne @: isagree
Dr Andrea Schéllmann Hon Chris Hipkins
Deputy Secretary Minister of Education
Education System Policy
I/ [5115)%



Background

Bids for Places on the 2018 Legislation Programme s 9(2)(g)(i) OlA

1.

Cabinet Office has called for bids from Mini or places on the 2018 Legislation
Programme. A covering letter from the Minister's portfolio, two hard
copies of each bid, and an electronic version of each bid must be provided to the
Legislation Coordinator by 10am on Friday, 26 January 2018.

In discussions with your office, five bills have been identified for inclusioh on the 2018
Legislation Programme. In preparing the following advice and draft bids for.each bill, we
have consulted both the Cabinet Office and the Parllamentary Gounsel Office (PCO).

Education Amendment Bill 2018

3.

Is 9(2)(9)() OIA

4.

5.

We have prepared a draft bid for a general amendment bill'to be introduced into the
House of Representatives on 29 January 2018. This will enable'the bill to be set down
on the Order Paper for First Reading on 1 February 201 8. We have proposed a

for the bill, and suggest that the bill be | ef the-bid 5 9(2)(0)M) OIA]

For the bill to be drafted in time for introduction'in January, the necessary policy
approvals and authorisation to issue drafting instructions must be obtained from Cabinet
Business Committee (with power to act) on 22:December. A Cabinet paper is attached
for your consideration. If you approve, we reeemmend you submit this paper to Cabinet
Office by 10am Thursday 14 December 2017 To assist with a fast drafting turnaround,
the legislative proposals will need to besstrajghtforward to draft and review for legal
accuracy. As discussed with your office, the following proposals have been included in
the draft bid for the bill:

The removal of references to'National Standards in the Education Act 1989.

The repeal of Part 12A;.“Partnership schools kura hourua®, and associated
provisions (as discussed in the briefing to you on "Alternative schooling options
and legislative options for partnership schools”).

c. Provision for staff and:student representatives on the councils of tertiary education
institutions.
d. A new offence provision for false fees-free education statutory declarations.

e. Changes to'the new strategic planning and reporting framework for State and
State integiated schools.

f. Miscellaneous amendments.

Restoring guaranteed staff and student representatlon on tertlary education
institution (TEls) Councils

The Education Amendment Act 2015 made changes to university and wananga council
reguirements. Changes were made to institute of technology and polytechnic (ITP)
council arrangements in the Education (Polytechnics) Amendment Act 2009. In both
cases, the changes included removing guaranteed places on councils for staff and
students.

In response to advice on implementing the Education (Update) Amendment Act 2017,
you requested advice on legislative change in 2018 to restore guaranteed staff and

5



10.

1.

12.

13.

student representation on tertiary education institution (TEI) councils. The purpose is to
re-affirm the important role of staff and students in institutional decision making.

Further detail on this proposal is attached at Annex Three.
Fees-free education statutory declarations

We recommend that, instead of making a statutory declaration, that students make an
ordinary declaration to the effect that they have not previously accessed tertiary
education above a certain level in New Zealand or overseas. An ordinary declaration
does not require a witness and making a false declaration of this sort is not an offence
of itself. We also recommend introducing a new offense provision under the Education
Act 1989, with a lower burden of proof and a lower penalty should wrongdoing be
established. This would make it easier to punish false declarations and not depend on
the Police bringing a prosecution.

We propose introducing a penalty for the offence. If a student could not show that they
had a reasonable excuse for providing false information on their declaration, then they
could be subject to a penalty. The penalty could be up to'$10,000, which is in line with
the burden of evidence required to establish wrongdoing. This would also be high
enough to act as deterrent. A penalty would be in addition to our current ability to cost
recover fees, which could be up to $12,000 per year. We are seeking Crown Law advice
on this,

We recommend you agree to propose to Cabinet that the Education Act 1989 be
amended to include a new offence provision making a false representation, without
reasonable excuse, in relation to an application to be considered eligible for fees-free
tertiary education,

Further detail on this proposal is attached at Annex Two.
Strategic Planning and Repotting

The Education (Update) Amendment Act 2017 creates a new strategic planning and
reporting regime for State and State integrated schools, to come into effect from 1
January 2018. The draft bid sets out further changes to the regime to ensure a smooth
implementation and greater flexibility for managing contingencies as they arise over the
medium to long term.

Under the Act, afixed four year term is specified for each school’s strategic plan. The
education sector, including representative bodies such as NZSTA and NZPPTA, has
expressed concern about the potential conflict with the three yearly school board
election cycle. In addition, a fixed term does not allow the Secretary to vary the term, if
required. We recommend that the term is changed to three years, with the Secretary to
have the power to determine a lesser term as appropriate.

Education (Teachers Council of Aotearoa) Amendment Bill

14. . The Education (Teachers Council of Aotearoa) Amendment Bill is a member's bill which

is'to be adopted by the Government. Cabinet Office has advised that, in anticlpation of
the bilf's change in status, a bid for a place on the 2018 Legislation Programme should
be made. We have prepared a draft bid, in which we have proposed a

for the bill. We will complete the required timeline for the bill's
passage, after further discussions with your office in January,

[s 9(2)(g)(i) OIA ]|




s 9(2)(9)(i) OIA]

15. For the covering letter, we suggest that the bid for this bill should be of
the bids from your portfolio. This is based on the timing of the bill’s First Reading, which
is anticipated to take place as soon as possible in the 2018 Parliamentary year, after
Cabinet has agreed to the bill being adopted by the Government.

Education (Tertiary Education and Other Matters) Amendment Bill

16. Bids must be made for all bills, including those that have been referred to a select
committee for consideration. The Education (Tertiary Education and Other. Matters)
Amendment Bill is before the Education and Workforce Committee and is to.be reported
back to the House of Representatives by Thursday 29 March 2018. ThewBill should
receive Royal assent around 12 April 2018, = -

[5°9(2)(g)(i) OIA]

17.  We have proposed in the draft bid for the bill that it should have on the|2018
Legislation Programme. We also suggest that the bid for this bill should be
from your portfolio.

“Education Amendment Bill (No 2)"” s 9(2)(P(iv) OIA |

ill (No 2)' to be
to enable the

ave%s 9(2)(g)(i) OIA|
int e

18. We have prepared a draft bid for an omnibus Education Amend
Introduced into the House of Representatives on
Bill to be set down on the Order Paper for
proposed in the draft bid that
Il should be sought for the biil. We also suggest that the bid for this-bill_should be

592)(g)() OA I'_Of the bids from your portfolio. 5 92)(Q)() OIA]

19. The omnibus bill will make amendments.to.the Education Act 1989, the Education

iUidatei Amendment Act 2017, :
Is 9(M)(iv) OIA|

20. Separate advice is being provided 65 the details of the legislative proposals relating to
and cohort entry. Any changes

- the
s 9(2)(f)(iv) OlA ]you might like to make can be pregfessed through the Education Amendment Bill {No
2). )

Risks
Assessment for compliénee with Standing Orders

21. After introduction;jthe Speaker assesses each omnibus bill for compliance with the
Standing Orders{In'this case, the relevant requirement is for the bill to deal with an
Interrelated l‘oplothat can be regarded as implementing a single broad policy. If, in the
Speaker's,opihion, the bill does not comply with the Standing Orders, the Speaker can
order thatithe'bill is discharged or offer the member In charge of the bill the opportunity
to excise provisions.

22. Post the bid process, we will seek advice from the Office of the Clerk on a possible
averarching theme for the Education Amendment Bill (No 2). This would aim to capture
the majority, if not all, of the legislative proposals set out in the bid. However, this does
Llpt guarantee that the Bill will proceed unchanged to First Reading.

1 The Bill's tifle will be amended to reflect its omnibus status, as part of the drafting process.



Timing

23.

s 5@)M(iv) OIA]

Proposed content of Bill

24. The legislative proposals identified for the Education Amendment Bill (No 2)are primarily
concerned with revising regulatory regimes, including those administered through
educational entities. These are:

Education Act 1989

a.  Changes to cohort entry arrangements to ensure that only children five years of
age and over can start school in a cohort.

Is 9(2)(f)(iv) OIA]

25. .' Detailed advice on the legislative proposals will be provided to you as work progresses
‘over the first half of the year.






[ 9(2)()(v) OlA|

Annexes

Annex 1: Cabinet paper: Poli
Annexi2;

Annex 3:
Annex 4.
Annex 5: Education Amendment Bill 2018
Annex 6:
Annex 7:
Annex 8:
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