THE TREASURY

Reference: 20180163 Kaitohutohu Kaupapa Rawa

24 May 2018

David Lawson
fyi-request-7723-9b6ce1ea@requests.fyi.org.nz

Dear David Lawson

Thank you for your Official Information Act request, received on 26 April 2018. You
requested the following:

“... the provision of all official information that the Treasury holds in respect of the
sale of the previously owned Crown Entity FairWay Resolution Limited, info
private ownership, lead by the FairWay Resolution Limited Management team. |
welcome your provision to me of all official information, including advice provided
by, and or to the Treasury to and from any and all parties associated with the sale
of FairWay Resolution Limited out of crown ownership that both proceeded the
sale and or came into existence following the sale of FairWay Resolution Limited.

| would expect that such information will be sourced from, but not solely limited to
the official information generated from Treasury's dealings with FairWay
Resolution Limited, The Minister/s for ACC, the Finance Ministers and MBIE,
together with all other parties which | may not mentioned and for which official
information in relation to the sale of FairlWay Resolution Limited applies and is
held by Treasury.

| would also appreciate you providing to me within my request a copy of
Treasury's "Cost Benefit Analysis associated directly with the proposed sale of
Crown Owned FairWay Resolution Limited, inclusive of Treasury's
suggested/indicated sale premium for the purchase" that was completed prior to
the sale of the Crown Owned FairWay Resolution Limited into private ownership
for which any and all advice was provided by Treasury to any and all third parties
associated with, or affected by the sale of FairWay Resolution Limited into
privacy ownership.

I would also welcome confirmation as to whether the Treasury factored into any
advice upon the sale of FairWay Resolution Limited any social and natural justice
rights of what ACC claimants stood to gain and or lose from the removal of

FairWay Resolution Limited from Crown Ownership, including whether Treasury

was aware that as a consequence of the sale of FairWay off the government

books that FairWay Resolution Limited would claim that they no longer

answerable to the statutory obligations of the Official Information Act 1982, for

which they were required to comply with prior to the sale of the entity to a nomn | the terrace

crown owned private interest.” PO Box 3724
Wellington

New Zealand

tel, 644-472 2733
fax. 64-4473 0982
www.lreasury.govl.nz



The Treasury understands that you made a similar request under the Official
Information Act for information concerning FairWWay Resolution Ltd (FairWay) to the
Minister of Finance, the Minister for ACC and the Ministry of Business, Innovation and
Employment. As the Treasury was the agency responsible for monitoring FairtWay and
led the transaction process, we have agreed that the Treasury will accept the transfer
of the requests and this reply addresses all four requests for information.

In addition, on 8 May 2018 Treasury officials attempted to contact you to clarify the
scope of your request as it potentially captured a large number of documents which
may have required a lengthy time extension. In order to provide you with the
substantive information within a reasonable timeframe we proposed to provide you with
“the substantive advice on the topic that was provided to Ministers”. As we did not
receive a reply to this correspondence we have proceeded on the basis described
above.

Information Being Released

Please find enclosed the following documents:

Item Date Document Description

1. 15 April 2016 Aide Memoire: FairWay Resolution Limited — Ownership Discussion

2. 30 June 2016 Treasury Report: Fairway Resolution Limited — Miriam Dean Review and
Future Ownership

3 17 November 2016 | Treasury Report: Fairway Resolution Limited — Ownership Proposal

4. 6 April 2017 Treasury Report: Fairway Resolution Limited - Ownership
Considerations

b. 12 April 2017 Aide Memoire: Meeting with Treasury Regarding Fairway Resolution Ltd

6. 30 May 2017 Treasury Report: Fairway Resolution Limited: Ownership

7. 22 June 2017 Treasury Report: Fairway Resolution Ltd - Sale and Purchase
Agreement

8. 20 July 2017 Treasury Report: Removal of Fairway Resolution Ltd from Schedule 4A
of the Public Finance Act

9. 16 February 2018 | Aide Memoire: Fairway Resolution - Background Information

We have decided to release the documents listed above, subject to information being
withheld under one or more of the following sections of the Official Information Act, as
applicable:

personal contact details of officials, under section 9(2)(a) — to protect the
privacy of natural persons, including that of deceased natural persons,

direct dial phone numbers of officials, under section 9(2)(k) — to prevent the
disclosure of information for improper gain or improper advantage.

legal advice, under section 9(2)(h) — to maintain legal professional privilege,

and

commercially sensitive information, under section 9(2)(b)(ii) — to protect the
commercial position of the person who supplied the information, or who is
the subject of the information.




Direct dial phone numbers of officials have been redacted in order to reduce the
possibility of staff being exposed to phishing and other scams. This is because
information released under the OIA may end up in the public domain, for example, on
websites including Treasury’'s website.

Please note that this letter (with your personal details removed) and enclosed
documents may be published on the Treasury website.

This reply addresses the information you requested. You have the right to ask the
Ombudsman to investigate and review my decision.

Yours sincerely

Wt

Shelley Hollingsworth
Acting Manager, Commercial Operations — Strategy and Policy
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Reference: T2016/659 CM-1-3-110
Date: 15 April 2016 Kaitohutohu Kaupapa Rawa
To: Minister of Finance &

(Hon Bill English) @
Minister for ACC
(Hon Nikki Kaye)

Deadline:  None @E; ®§

Aide Memoire: FairWay Resq@;imit

On 31 March 2016, the Treasu@th Fairway-s.€hair and CEO. The purpose of

the meeting was:
%.. sider any alternative ownership
K]

ay that this is something of interest,

i.

ii d be.

The Chaij both indicated they were interested in pursuing alternative
owner dle benefits for the company, the Crown and the
dis Fairway have subsequently confirmed in writing their
de luation proposal.

FairWay hav ial advice from consultants Martindenkins and are soon to
engage the in the development of an evaluation proposal. MartinJenkins

have propdsedathree step approach to this:

d test the proposal

ii. Make a compelling case for change

ii.  Develop the investment proposal in detail

Fairway will await a confirmed reporting timetable from MartinJenkins before providing
further information and possible timeframes.

The Treasury is supportive of these developments and, in principal, believes there is a
strong case for divestment. $9(2)(®)(i)

Treasury:3430359v1 COMMERCIAL-IN-CONFIDENCE 1
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S9(2)(b)(ii) ~ Ourinitial legal advice is that there are no statutory restrictions on the
sale of Crown shares in a Schedule 4A company.

Recommended Action

We recommend that you: &

1. note that Fairway are working to identify key consi i 0 any ¢ i
current ownership and that the Treasury intend t them j ess;
and

2.  provide feedback on any selected issues hould be CO@@ as part of

this work.
Oliver Martin, Analyst, Commercial Oper, %ategy @ 239(2""’ |
Craig Weise, Manager, Commercial O - Strate,

Treasury:3430359v1 COMMERCIAL-IN-CONFIDENCE 2
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THE TREAC;URY

Kaitohutohu !\dllpd[m Rowa

Fairway Resolution Limited - Miriam Dean Review and
Future Ownership

(0

R &

Date: 30 June 2016

Report No: "~ }J2016/1167 \\7(J

File Nufbar: | CM-1-3=130

Action Sought

RSi

Actlon W o,

K7

Deadline

Minister of Finance
(Hon Bill English)

Agr engage W
serviees.to assistin e
na nersf»p\

Thursday, 14 July 2016

Minister for ACC
(Hon Nikki Kaye)

FairWay e fessional
> ifes to assist i uating
\af/bmatwe ip options

Thursday, 14 July 2016

Contact for Telephmlscus@y%eqmred
%5;2,\’ ¥
Name %

Telephone 1st Contact

Oliver Martin nalyst \é d Policy, 559(2)“()
R Commerc Y@ tions j

Craig Wel eQ

egy and Policy,
Operations

v

Actions fo;,@@ﬂ

A
A

inister’s Office Staff

(O

Return the sis}ﬂ\@ﬁépoﬂ to Treasury.

Note any
feedback on
the quality of
the report

Enclosure: No

Treasury:3538481v1

COMMERCIAL-IN-CONFIDENCE
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Treasury Report: Fairway Resolution Limited - Miriam Dean Review
and Future Ownership

Executive Summary

An independent review of the ACC disputes resolution process was recently cond d by
Miriam Dean QC. The review was in response to a report by A Otago WhIC ntified
problems with ACC's dispute resolution process.

A central theme of the review was the question of indepe FawW

Limited (FairWWay), who provide dispute resolution servi C. Althou ewew

stresses that concerns about impartiality are perceived ratherthan real indep dence is
recognised as integral to any dispute resolution s 3

In addressing the issue of independence, the réview |3 adly outl n e possmle
alternative structures — making some practi ‘
third party into the contractual relationshi i  andA C or changmg existing
ownership through Crown divestment. = Sy mmends further

exploratory work into the option of diy,

Independent to the review, the Trea i ‘_ an appropriate asset for
consideration of divestment. FaifWay is'a commerciak¢ampany operating in a competitive
market with low barriers to e ough it is frapqriant to ensure that ACC can maintain
access to suitable service pgre there i ang reason for the provider to be Crown
owned. It is a low value at arid’it is no hat the costs and risks of ownership are,
or ever will be, rewarde Q

FairWay are eng de
alternative own luding e %‘F‘s or industry ownership. The Treasury is supportive
of these devegop and seek Ministgrial support for FairWay to pursue this initiative.

T2016/1167 : Fairway Resolution Limited - Ownership Page 2

COMMERCIAL-IN-CONFIDENCE
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Recommended Action

We recommend that you:

1. note the above findings from the independent review into the ACC dispute resolution
process conducted by Miriam Dean QC

2.  agree to FairWay Resolution Limited engaging professional services to assist in
developing an evaluation proposal for a potential change in ownership

Agree/disagree. Agree/disagree

Minister of Finance Minister for % @9
Craig Weise E ; %
Manager, Strategy and Policy — Commerci ions %

Hon Bill English

Minister of Finance @

Mé@&@
&
©

T2016/1167 : Fairway Resolution Limited - Ownership Page 3
COMMERCIAL-IN-CONFIDENCE
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Treasury Report: Fairway Resolution Limited - Miriam Dean Review
and Future Ownership

FairWay Resolution Limited

1. FairWay is an independent crown-owned company, providing specialist conflict

management and dispute resolution services between organisations and th ople
they come into contact with. Prior to 2011 it had been a stbsidiary of ACC it was
established to provide dispute resolution services. The 3 ‘qs Sy has ap imately

q =42

~100 FTEs and 150 contractors throughout NZ, handf 000 dispu year.

2.  FairWay provides services across the public and sectors inin s including

medical, insurance, financial services, telecommmunications, real te, local
gg(\é()a({)r;(rr;ent and family (Ministry of Justice Furt)_
8 Il 2 .

,000. It has a
1 has delivered two

3.  For FY 2015/16 FairWay are projecti
commercial valuation of $3.8 millio
$200,000 dividend payments to the

o ard — cla%?eeling their stories are not genuinely heard.
% ss to ron — limited access to experienced lawyers.
5. Arevie u&s raised in the Acclaim Otago Report was carried out by Miriam

% the review was to examine the validity of Acclaim's four themes
anges in response to any of the report’s findings deemed to be

w of t
Dean QC.
and reco
substa

6. Int , ‘being heard’ was cited in many respects as the most important theme
an attention was devoted to it than any other. Central to this was reference to
problems with Fairway's review process. Problems identified included insufficient
hearing time and some reviewers being inadequately prepared for the hearing.

7.  The review acknowledged that FairWay is taking steps to remedy many of these
problems but considered more improvement is required to meet best practise dispute
resolution principles. FairWay openly acknowledges the need for change and has
begun implementing improvements to processes.

1 Acclaim Otago (Inc) is a support group for injured New Zealanders and their families. It is an independent body and a
member of the Advocates and Representatives Group. They provide input into policy and strategy at ACC, as well as
identifying issues that relate to current policies and legislation.

T2016/1167 : Fairway Resolution Limited - Ownership Page 4

COMMERCIAL-IN-CONFIDENCE
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8.  However, a central theme of the review (and falling outside of any existing process
improvement work streams) is the issue of FairWay’s independence. In 2014 Acclaim
Otago conducted a survey of 600 injured people as part of its report and the survey
strongly highlighted respondents’ perception that reviewers are not independent of
ACC. Of the respondents to the review questions, 64% felt the reviewer was not
independent, 15% felt the reviewer was somewhat independent and just 17% felt the
reviewer was independent.?

9. Comments to the Miriam Dean review echoed this viewpoint. Given that ACC funds its
reviews, claimants struggle to comprehend how FairWWay can be independe

10. FairWay themselves recognise the perception of bias t
is a commonly expressed perception amongst claim
independent of ACC, and that its reviewers are bi

11.  Although the review stresses that concerns about partiality are ived rather than
real, independence (real or perceived) is re adrised-as integr. dispute
resolution scheme. @

Alternative Options @ &\%

e 4
S >
12. In addressing the issue of in nce, the adly outlines three possible

alternative structures:

o Maintain the st hilst m
° i .
13. The retiey 2 recommended any specific course of action, noting this is
7 pot the review.

a mauenic
ﬁ@}
O
Evalué&)f Optibné
B
14. Status m

The revié«pidentified five relatively simple modifications that FairWay could make that
might help tessen concerns about their independence. These include such actions as
ma ey performance measures public and reformatting the review application to

look fess/like a standard ACC document (it's currently an ACC-branded form). These

modifications could be easily implemented and avoid delays associated with
contractual (or potentially statutory) change.

15.  Treasury’s View: Whilst these reforms may help lessen concerns about Fair'Way's
independence generally, the Treasury views these reforms as an intermediary step
only. The changes would not resolve any perceptions of bias that arise due to common
ownership of ACC and FairWay.

2 pAcclaim Otago Inc “Crying for help fram the shadows: the real situation in New Zealand, a summary of survey data” 4 August
2014.

T2016/1167 ; Fairway Resolution Limited - Ownership Page 5
COMMERCIAL-IN-CONFIDENCE
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Third Party Option

Some participants in the review suggested inserting a third party into the contractual
relationship between FairWay and ACC as a means to enhance independence. The
Ministry of Business, Innovation and Employment (MBIE) and Ministry of Justice were
cited as possible candidates. Funding could be via the selected ministry or directly, as
at present, but FairWay and ACC would no longer be contractually linked.

ACC believes the current arrangement adequately ensures FairWWay's independence
and consider it unnecessary to insert a third party into its contractual relationship.

Treasury’s View: The Treasury believe any third party wi
as an intermediary between FairWay and ACC. This wa
additional costs with little impact on perceptions of indep
ownership. Furthermore, there could be a loss of

lessening constructive feedback and communicatish:Jhjs w uld be tothe detriment of
the dispute resolution process. i g § ;

Transfer of Ownership Option

A third option identified by the review was ge of owne g@p FairWay considers
its current 100 percent Government o tobe a %:% to its ability to
promote its independence from ACGE and the Crown.é%?g d and management

believe a change of ownership we eded perception of
b ACC, FairWay and

independence, and would serve
Government as a whole".

ptions of bias are caused by ACC
ct that one entity significantly

22,

23,

ndence there are other factors relevant to any proposed
ommercial company operating in a competitive market (see
iers to entry. It provides paid services to customers in the

or. There is no strong argument to say that these services can
only be ca irf a Crown-owned organisation, and there is no logic to suggest that
a Crown % on has any natural advantage to provide these services better than

erators.

privat%
Fai \Qa# oard and management are continuing to pursue expansion and
diversification strategies. These are necessary if FairWay is to prosper beyond its

current narrow customer base. However such strategies are potentially inconsistent
with Government directive, with different ambitions and risk appetites.

Further considerations regarding Government ownership relate to the benefits and
burdens of ownership. The costs associated with Crown ownership (for both the Crown
and FairWay) are not insignificant, particularly relative to the value of the company. In
addition, there appears to be limited upside due to the size of the potential available
market, whereas there is sizeable reputational and financial downside risk. The
Government has expressed a strong desire for efficient use of capital and has received
only $400,000 in dividends over four years from a c.$4 million asset.

T2016/1167 : Fairway Resolution Limited - Ownership Page 6

COMMERCIAL-IN-CONFIDENCE
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Next Steps

24. There have been some informal discussions between FairWay and the Treasury
regarding the possibility of divestment. FairWay have confirmed this is something they
wish to pursue further and have recently provided the Treasury with a draft internal
discussion paper originally prepared in November 2013 for its Board. The paper
outlined possible frameworks for employee ownership of FairWay and how this might
be progressed.

25.  FairWay has sought initial advice from consultants MartinJehkins and wish t gage
them to assist in the development of an evaluation prop

26. The Treasury is supportive of these developments eking Ministerial support
for FairWay to pursue this initiative. >

U
Sl

T2016/1167 : Fairway Resolution Limited - Ownership Page 7
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Appendix 1

Disputes Resolution Market

There are two large players in the industry in NZ, FairWay and MBIE’s Government Centre
for Disputes Resolution (GCDR), plus a large number of small local providers. GCDR
recently surveyed independent providers of dispute resolution services and received 117
responses. Whilst there are likely to be more than 117 providers, it does provide some
indication of the market. Just over two-thirds of respondents worked in firms with less than
five employees (including sole aperators). Other providers may be law firms &ve

greater than 10 FTEs but this is not their core role.
Dispute Resolution Providers — Number of Employees E@ : @
Leas than five QQ - . B1.53% : % ; i

2% 0%

T2016/1167 : Fairway Resolution Limited - Ownership Page 8
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THE

Kaitohutohu Kaupapa Rawa

Fairway Resolution Limited - Ownership Proposal

N

Date:

17 November 2016

Report No: /2

1201612197

A
o

File Numbe’\r‘./\ M-1-3 1/@

el

Action Sought

S

Action Sought(\®

Sy

A

adline

Minister of Finance
(Hon Bill English)

Thursday, 24 November 2016

Acting Minister for ACC
(Hon Nathan Guy)

Thursday, 24 November 2016

S
Contact for Telgﬁb@iscu

%\/‘

Name i ition <\ | - Telephone . 1st Contact
Oliver Martin %«Knaiyst, W Policy | 58@® .
PRy O\ |
Craig Wei Ma@}@&egy and Policy | | :
O\ ! 5

Actions for (@%ister’s Office Staff

Return the sﬁgﬁe@r}pon to Treasury.

Note any
feedback on
the quality of
the report

Enclosure: No

Treasury:3614045v1

COMMERCIAL-IN-CONFIDENCE
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Treasury Report: Fairway Resolution Limited - Ownership Proposal

Purpose of Report

1. This report provides an update on the ownership review of FaifWay Resol
(FairWay) and seeks Ministerial agreement to advance ¢he-procegss to the't
obtaining an independent valuation. We are seeking o :

appointing a valuer has potentially significant impligations,.ncluding ¢
public disclosure and a strong signal that the Crowmis wi

Q
Background /&%’ T
N/
2. Anindependent review of the ACC d %Iuticg%q was recently conducted

uestion of independence
. Although the review
ived({rather than real, independence

r8sheme. The review recommended
stakeholders consider h t to addres ABre ption and cited a change in
ownership as a possib %&@én @

3. Independent to th %’ e Trea @ves FairWay is an appropriate asset for
divestment. Fair gommergial £o ny operating in a competitive market that
has low barriegs-ta_entry. Although~tisH
access to s 'a ice provid
Crown ow, tiska low val

portant to ensure that ACC can maintain
Crown Qwn are, or ever e, rewarded.
4. ir ‘ joned ants MartinJenkings to prepare an indicative business

FairWa;%%osed Ownership Structure

S )

5. OWMip Structure: FairWay's preferred way forward is a transition from Crown
ownership to employee ownership. Their proposed transaction would initially see 100
percent of shares held in a Trust, of which the employees would be the beneficiaries.
This shareholding could then be sold down to qualifying employees as they become
eligible to acquire shares and thus become direct shareholders. Individual employees
have yet to be extensively canvassed to gauge interest in becoming shareholders and
a process would need to be run to clarify this.

6.  Financing: The Trust would seek debt financing to fund the purchase. FairWay have
identified their current bank Westpac as being the logical first party to approach. Future
FairWay profits would be distributed as loan repayments to the lender and dividends to
direct shareholders and the Trust.

T2016/2197 : Fairway Resolution Limited - Ownership Proposal Page 2

COMMERCIAL-IN-CONFIDENCE
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Whilst FairWay believe the Trust would likely be able to borrow sufficient funds to meet
the full purchase price, the Treasury consider this to be unlikely and that any debt
provider will require employees contribute a layer of equity. To what extent FairWay's
employees are willing and able to do this is unclear and largely dependent on
valuation. The ability to obtain suitable finance and the willingness of employees to
provide equity present transaction risks.

10.

11.

Protocols: Both parties recognise that the Crown dive
to its employees is a transaction that requires an addi
prospect of employee ownership and possible p 02@:( a
we have established a set of protocols that will g
process. FairWay's Board has appointed a su mml
further discussions.|

59(2)(a) @ |
The sub-committee will act as Faj ha presen terms are proposed, at

which time negotiations will begi appropri é;pa y — likely to be an employee
representing the Trust.

fadr transaction is an independent
valuation of FalrWay T instruct and pay an independent

transaction procege

extent we have m €870 i i i

party to be capéble @ idi bly robust valuation. It is recognised that given
the nature g actton i [

be the ca ansaction~afthi

vancing the transaction process will incur the costs of
al, tax and other professional advice.

T2016/2197 : Fairway Resolution Limited - Ownership Proposal Page 3

COMMERCIAL-IN-CONFIDENCE



ltem 3

Page 14 of 42

COMMERCIAL-IN-CONFIDENCE

Next Steps

Both PwC and Deloittes have confirmed they can provide proposals by 16 November
and a final valuation before the Christmas recess. The Treasury and FairWWay would
then have time to consider whether the price is an acceptable one. If the price is
accepted by both parties the next step would be to negotiate terms and make an
announcement with the aim of settlement prior to June. The proposed timeframe is as

follows:

Approximate Timeframe:

17 November

PwC and

E@Wbmlt s\alé for
valuation work(

24 November

Ministerial é{g nt for \?grfependent
valuation

25 November The Treasyry appoint Va).LL[

16 December Valuafion' provided to the Treasury

End of January Tr 4glry Report t(;gl\gg;e;ﬁskeekmg agreement
with a ign

End of March T@lﬁs\e’(greed ang anneunced

May tleient of fransactidn

Recommended Action

ST

We recommend that you

a agree to the Treas n the
independent Valu ay

Craig Weise

Manager, Strat %éohcy

Hon Bill English
Minister of Finance

Hon Nathan Guy
Acting Minister for ACC

T2016/2197 : Fairway Resolution Limited - Ownership Proposal

= o an external advisor to provide an
ofi Limited

Agree/drsagree
Actlng Minister for ACC

ed time@urogressing this work

Page 4

COMMERCIAL-IN-CONFIDENCE
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Treasury Report: Fairway Resolution Limited - Ownership Considerations

x@é\%

Date: 6 April 2017 Report No: /2 1@\@7/410
File Number! M-1- 3-1/QJ
@ @
Action Sought (&) 2 (N

Action So@

s

AN

adline

Minister of Finance

(Hon Steven Joyce)

i ‘N&the div

\%

Sty

Thursday, 20 April 2017

Minister for ACC
(Hon Michael Woodhouse)

K

Thursday, 20 April 2017

Contact for Tel \zhscus%n if required)

N Gaton N

Name Telephone 1st Contact
Oliver Ma ~ /| Analyst; cial s9(2)(k) |
Operatj trategy and ! i N/A v
) |
Craig Weise W«/ Commercial s9@)(a)
\G(c];ae ons — Strategy and |
ey |

4/0

Actions f @

Minister’s Office Staff (if required)

Return the signed report to Treasury.

Note any
feedback on
the quality of
the report

Enclosure: No

Treasury:3673281v1

COMMERCIAL-IN-CONFIDENCE
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Treasury Report: Fairway Resolution Limited - Ownership
Considerations

Purpose of Report

1. This report provides an update on the work stream relating
Resolution Limited (Fairway). It assesses key considerati

the ownership gtFairway
fachangei ership
e dives@ )

2.  Fairway (then DRSL) was originally a wh i established to
manage reviews of ACC decisions. | 1dependence of the
review process, ownership of the comp | ] ACC and it became a

Crown-owned company listed in Jthée 2 Finance Act 1989.

resolution process. This followed a report b 2 &
highlighted a number %@ s with thé-prac

QC and contained a number of
recommendation 6-0neé of the most substantive of these was
consideration rway shduilthaddress perceptions of its independence, which

s approached the Treasury expressing an interest in
The Tréasury supported this development and with Ministerial
gitté to provide an independent valuation of the company

6. Fai \ézides contracted dispute resolution services across the public and private
sec industries including medical, financial services, telecommunications, local
government and family (Ministry of Justice (MoJ) Family Court). ACC and MoJ are the
company’s two core customers, with their two contracts comprising 83% of revenues
(68% and 15% respectively). The ACC contract runs to June 2019 and the MoJ
contract runs to June 2018.

i For 2015/16 Fairway delivered Net Profit after Tax of $720,000 on revenues of $17m. A
dividend payment of $400,000 was paid in relation to 2015/16, generating 8% Return
on Equity. Fairway has delivered two other $200,000 dividends to the Crown since its
establishment as a Crown entity.

T2017/410 : Fairway Resolution Limited - Ownership Considerations Page 2
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Fairway's Board and management have pursued a programme of expansion and
diversification to help broaden its narrow customer base. These have had some
success, with non-ACC revenues rising from 11% of total revenues to 32% over the
past three years. Net Profit after Tax is forecast to be $1.3m for the 2016/17 year.

Fairway Offer

9. Fairway have established a Buyer Group representing a group of Fairway e yees
and directors interested in ownership of the company. N igtions betwe

Treasury and the Buyer Group have concluded and th is now toprovide

the terms of a transaction which has the support of b . These ara.outjined

below: 5 3

o Transaction price of $6.5 million, paid as-follows:

- $5.5 million paid on settlement %
- An unconditional $1.0 millig %
2018). Q

e Proposed conditions of th on are a .

_ Subject to apprové@ange ing granted by ACC and MoJ with
no conditions.
- Subject to ' i irmed-by Fairway.

° Additional t tr. s follows

- Traf costs to he-split.evenly, with the Crown’s contribution capped

0.
- nd purchase% ¢
% ttlemegf é\a\m/ézow
Fairway.Valuation| <’ A
Qo
10. In assessihgthé-gffer made by the Fairway Buyer Group we have considered a
numbe‘ elevant valuation indicators. We summarise these below:
. Uity Value $4.9m — this is Fairway's equity value on the Crown’s balance
bt

o Commercial Valuation $5.2m — Crown-owned entities are required to submit a
commercial valuation to the Treasury annually. This was provided by Fairway in
2016, prior to any change of ownership discussions.

o Fairway Business Case $3m - $7m — As part of work to assess the affordability
and financial sustainability of employee ownership, Fairway worked with
independent advisors MartinJenkins and provided this as an indicative value
range. A "mid scenario” of $5 million was offered and considered to be a
“realistic” representation of future business growth.

T2017/410 : Fairway Resolution Limited - Ownership Considerations Page 3
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o Deloitte Valuation $6.5m - 8.5m — Deloitte considered a variety of Discount Cash
Flow valuation scenarios in their assessment and cross checked these with
capitalisation of earnings valuations.

Valuation Assessment

11,  Excluding that of Deloitte’s, the valuation indicators listed above lie in a relatively tight
range around $5 million. These offer useful secondary data-points and provi Cross
check against Deloitte’s valuation. &

12. The independent valuation provided by Deloitte is th i
indicators and provided the basis for negotiations
However Deloitte stresses its valuation is sensiti
least of which includes the probability of key ¢
believes there are other factors that need to
difficulty associated with the sale of a rela
the significant return the financers of an
has factored in an allowance for thes

13.  Underpinning Deloitte's valuation x
completely lose either the ACC
Deloitte's worst case scenari
scheme upan contract renewa
significantly under-pricesthei

14. The Mod contract in
unprofitable until rew

considered guate to a wind down of the company, with a valuation of
15. tain a certain amount of subjectivity. Our internal view
keholders) prior to any valuation work having been undertaken was
egotiated transaction value for Fairway would likely fall between $5m
verall view of the Deloitte valuation is that it acknowledges this
po ile striking a slightly higher [equity value] range due to the initial weight in
the given to the cost of capital utilised in its discounted cash flow approach and
initialuse of “comparable” companies that are not fully appropriate given Fairway'’s
size, industry, unlisted nature, and customer concentration risk. More complex are
issues unaddressed by the valuation regarding the company's cash position. There is
certainly some excess cash on the company's balance sheet (as would be reflected by
the payment of an increased dividend on a going forward basis), however, we are of
the view that at a $6.5m transaction price, any adjustment for cash would still place the
equity value of the company in the $5m to $6m range.
T2017/410 : Fairway Resolution Limited - Ownership Considerations Page 4
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Offer Assessment

16.

17.

18.

19.

20.

We believe the proposed conditions and price of the transaction are favourable and
likely exceed those which a third party might offer. This is not uncommon in a
management buyout, where managers are often more optimistic about their company’s
future performance than external parties'. The buyer group is very close to the
business and best placed to assess value and price risk. In this situation the buyer
group considers there is a high likelihood of key contracts being renewed and has

offered terms and a price reflective of this. We consider this to be very attractjve from
the Crown’s perspective. With a services company with 1.4 high proporii f
revenues tied to two key contracts, we would ordinarily gxpeaf terms to ly

align significant payments with contract renewal.

Conditions: The proposed conditions offer the Cr clean break’ % ongoing
play payment terms

cenario, wn's interest in

g 3 tached%
gntracts would likely
% at of what current

ettlement and generates a net
ale price. We have considered

In this offer, almost all lue is reali

present value of $6. to the i

alternative propos e bu ereby a higher headline price is
achieved, so@ i

=
@

the company could foreseeably continue i
2019. In Fairway's offer there are no ¢
year from settlement.

date. In modelling such scenarios, the net
present value very close to that of the current offer and
generally catrie
renewal.
uality of this offer. Furthermore, the Crown is in a stronger

orial attragfive g
position via- oyees who have knowledge (compared to those who may not)
when neg ~ sresentations and warranties generally, which we would expect to

be extre d under the circumstances.

Other Cerations

21.

A primary consideration of divesting Fairway is how it would impact the dispute
resolution market and how it may affect ACC and MoJ's ability to procure services fairly
into the future. Key determinants of this are 1) the scale and depth of the existing
market and 2), ease of which new and existing participants could compete with
Fairway. These factors are considered below.

1

Kaplan, “A Summary of Sources of Value in Management Buyouts”

T2017/410 : Fairway Resolution Limited - Ownership Considerations Page 5
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Disputes Resolution Market

22.

23.

24,

25.

26.

27.

28.

Government has dominated provision in several significant areas of dispute resolution
activity. This has occurred through provision of services by Fairway and the
Government Centre of Dispute Resolution (GCDR) unit in MBIE (in employment,
tenancy, weathertightness and unit titles). MBIE is the biggest employer of mediation
professionals in New Zealand.

There are a large number of small local providers. GCDR recently surveyed
independent providers of dispute resolution services and regeived 117 responses.
Whilst there are likely to be more than 117 providers, it d ovide some indication of
the market. Approximately a third of respondents work
employees.

There are a number of organisations specifically ;a% ispute resolution services
on a nationwide basis including mediation, arbitration, cenciliation;.and'cénflict
management services. A selection of these

élgvant to Fairway icipation in the
market includes: :

o New Zealand Dispute Resolutio

o AMINZ

e Resolution Institute §
o Family Works

s« GCDR @

o Financial Se '@f\hplaint
o Utilities €0 ~ %

! , Famil rovides approximately half of all family dispute
mediations~fofApre Ministry o tice, with Fairway delivering the remaining 2,200

cases W V
% range of ¢ &fesolution providers operating in the financial services
sector-THese incldde. Kiné

ancial Services Complaints Limited, the Banking Ombudsman
ndthe’ Financial 8 %- Ombudsman. For context, the latter has 4,300 members
i 0~3,193 complaints in 2016.

and spond%

There are/tws peting accreditation agencies for dispute resolution practitioners in
ealand; the Arbitrators and Mediators Institute of New Zealand (+400 members)
and the olution Institute (+500 members in New Zealand).

In ad n to those organisations for whom disputes resolution is a core business, a
numberof professions and agencies are also regularly engaged in dispute resolution
activity. For example, legal firms and individual lawyers are actual or potential dispute
resolution providers. The New Zealand Law Society has over 13,100 members. In
addition, accounting and engineering firms are often engaged in dispute resolution
activity at various levels.

The law firm Gresson Dorman & Co is contracted to deliver ACC reviews in Timaru and
receives approximately 100 review applications a year (versus Fairway's ~6,000)

T2017/410 : Fairway Resolution Limited - Ownership Considerations Page 6
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Ease of which new and existing participants could compete with Fairway

29.

30.

31.

Both Fairway and GCDR rely heavily on external contractors to address gaps in their
own service coverage, so there exists overlap between providers. Fairway contracts
around 200 mediators nationwide. Anecdotally, there is fluid labour movement and low
barriers to entry for both practitioners and businesses.

The market has demonstrated its ability to respond to the demands of purchasers
where these are clearly stated. For example, the Ministry of Justice recently shortlisted
six entities which met its criteria (which included scale) to b

come family dispute
resolution providers. %
yeviding ACC an
opportunity to explore alternative procurement models-fordispute regoh rvices.
For example, other jurisdictions have adopted a éreby clai %' e able to

select a mediation provider from an accredited panel.
@0% AR

Impacted Parties

32.

33.

34.

36,

36.

37.

Below we consider the divestment of Fainwz 0 Yelevant stakeholders of
- irway itself.

Crown - Divestment of Fairwa own’s investment intentions,
which include improving ali nt and governments’ long-term
priorities and recycling capgi ands and priorities?. Fairway's

expansion and diversj i ies-e ctentially inconsistent with Government

Treasury has previous} : meet the Government’s overall goals, the
Government s cus ownership-epywhere it has a clear advantage in providing
1Eeg 2

goods and g8 gdirectly an

strong -ﬁv‘?,- stification

growingrthe partfolio of al assets was not a priority for this Government in the
futur, %re were i ounds for further public funding of growth, which would

co
ts —The evels provided by Fairway to ACC are supported by a range
of KBls stipulated intheir contract. We do not consider a marked shift in service levels

072513 refers]. The Treasury also noted that

help improve perceptions.

We note however, it is not clear to what extent perceptions of bias are caused by ACC
and Fairway having the same owner, versus the fact that one entity significantly
contracts with the other. However the Treasury does consider common ownership a
factor and is broadly sympathetic Fairway's view that Crown ownership is a constraint
in being able to promote its independence.

Investment Statement: Managing the Crown's Balance Sheet, March 2014,

In 2014 Acclaim Otago conducted a survey of 600 injured peaple as part of its report. Of the respondents to the review
questions, 64% felt the reviewer was not independent, 15% felt the reviewer was somewhat independent and just 17%
felt the reviewer was independent

T2017/410 : Fairway Resolution Limited - Ownership Considerations Page 7
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ACC and MoJ — The services that Fairway provides ACC and MoJ entities (who
collectively account for ~83% of Fairway revenues) are important social services and it
is crucial that those organisations can have confidence that the service provider(s) are
credible, independent, stable and maintain high standards of ethical behaviour and
security of personal information. However it is not evident that Crown ownership is the
only way, or the best way, for those factors to be assured. Nor is it essential that those
services are provided by a single, national provider.

Further, private delivery could potentially introduce competition to the market and drive
down costs. Given more freedom to innovate and evolve, Fairway has potentiaj to
become an exemplar in the marketplace and lift overall s

Fairway — Under private ownership, Fairway expect

diversification strategy. For example, by participating,i erless) ¢
resolution initiatives that they believe could involv ificant volumes, of d

this way, overhead type costs currently borne proportionally by thie-ACC,scheme could
be spread increasingly widely, allowing for increased efficiency/inthe-delivery of
services to ACC. @

projections.

42.

43.

44,

The Treasury has gi io ing a contestable market process as part
of a possible sale g of the view that the costs of running such a

olly owned by the New Zealand Government. There are no
e sale of Crown shares in a Schedule 4A company. Once the
drops to 50% or less, the government needs to make an Order in
name of the company from schedule 4A (and has the power to
do so)

g inisters have the power to approve sale of the shares in Fairway.

ng)o oll may wish to first obtain Cabinet approval of the sales transaction, having
rega he guidance given by 5.11 and 5.12 of Cabinet Manual. Cabinet approval
could be sought through a formal Cabinet Paper (in which case you may consider first
going through the appropriate Cabinet committee) or as an oral item. Following any
decision to approve a sale of the company, the execution of the agreement for sale and
purchase, and the transfer of the shares to the purchaser, an Order-in Council for the
removal of Fairway from Schedule 4A would need to be approved by the Cabinet
Legislation Committee in order to ensure compliance with section 3 AB of the Public
Finance Act 1989.

T2017/410 ; Fairway Resolution Limited - Ownership Considerations Page 8
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Conclusion

45,

We see ho strong policy or commercial grounds for continued ownership of Fairway. It
is a relatively low value asset of which ownership brings commercial and reputational
risk and costs. It is not evident that these risks and costs are, or ever will be,
appropriately rewarded. It is not a strategic Crown asset and there are alternative
potential providers, one of which is Crown owned. The independent review considered
that the focus of any reform must be to “get Fairway more independent from ACC". A
shift from Crown ownership would achieve this and would be the logical final iﬁep in

Fairway's journey from ACC ownership to independence. @7

T2017/410 : Fairway Resolution Limited - Ownership Considerations Page 9
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We recommend that you:

a.  agree in principal to the divestment of Fairway Resolution Ltd to an employee buyer

group

Agree/disagree. Agree/disagree.
Minister of Finance Minister of ACC
OR

Agree/disagree.
Minister of Finance

Agree/disagree.
Minister of Finance

OR ‘

d. agree to for the Treasury to-prep
Agree/disagree. Q
Minister of Financeg

Craig Weis % %

Manager cial 0 Strategy and Policy

Steven Joyce %
Minister of

Hon Michael Woodhouse
Minister of ACC

T2017/410 : Fairway Resolution Limited - Ownership Considerations
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LG

Reference:  T2017/1007 CM-1-3-110 é’m i\
THE TREASURY
Date: 12 April 2017 Kaitohutohu Kaupapa Rawa
To: Minister for ACC &
(Hon Michael Woodhouse) ;E @
Deadline: None & @

Aide Memoire: Meeting with Tre@
Resolution Ltd Q
ome questions you have

4 April to s
raised relating to the proposed managens Yo ay Resolution Ltd
(Fairway). Our initial responses fa these questio W

q

ROI/ROE current projecti tual PoL

The table below shows Fai Net Prfi@g ax, historical dividend streams and
the Crown's resultin n Equi
S &

Forecast

COONS A 2015 2016 2017

vV \>
T i 334,000 | 720,000 | 1,572,000
%f@snd returnWrown 200,000 | 500,000 | 650,000
O iy

<< areholt{@ 4,672,000 | 5,193,000 | 6,106,000

%/ 4% 10% 11%

Amo airWay costs (debt/capital change) in FairWay'’s last PoL

Under the
debt.

rown Entitles Act Fairway is restricted in its ability to borrow and has no

More detail about what management expects ACC/ModJ to commit to contract
renewal/exclusivity

The term of the ACC contract is until June 2019 with a renewal of two years to June
2021 being available to ACC at their option. Similarly, the terms of the MoJ contract is
until June 2018 with a renewal of one year to June 2019 being available to MoJ at their
option. Management are aiming to secure participation in the procurement processes

Treasury,3696747v1 COMMERCIAL-IN-CONFIDENCE 1
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and to be successful in being selected to contract for the delivery of services for both
ACC and MoJ.

Neither contract provides for exclusivity or volume guarantees in favour of FairWay. It
is not a condition of the Buyer Group that such guarantees are made available.

We note that each contract includes a requirement that Fair

May-must separa%ain
the prior approval of ACC and MoJ to a change in owners asto not trigger ht
of termination by either ACC or MoJ. As such the B @

uyer: offer is su
approval of change in ownership granted by ACC ang’MoJ\with no cond
$9(2)(b)(il) )

Any requirements/guidelines to a

There are no formal rules or guideti or di ing sets. For example, the
Government Rules of Sourcing, for I8 apply to divestments.

We have instead been gdidethby the consideration “what evidence could we give the
Auditor-General, if he ever énguired, to wwe formed a view the divestment
provided fair value 0@3 et”. In ence of a competitive bidding process, we
have used an ind valuatio ther steps].

mercial Operations - Strategy and Policy

@ ' ercial Operations - Strategy and Policy, g2l 1

Treasury:3696747v1 COMMERCIAL-IN-CONFIDENCE 2
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Treasury Report: Fairway Resolution Limited: Ownership

" -
Date: 30 May 2017 Report g 20173450
File Nymber,” | CM-13:4(0"

@V V\/

Action Sought

Action Sought

PO

phadve

Minister of Finance submit to Cabinet Of%ﬁ%ched @\f’i\ursday, 1 June 2017
EGI paper which nefifies net of t

(Hon Steven Joyce) intended sale of the ‘ai; s shares/n b
FairWay Reso ' ed

Minister for ACC submit to @ ce the attaghed 10am Thursday, 1 June 2017

; EGI papef whic tifies C the

(Hon Michael Woodhouse) interided sal8 i the Crowi's o

Fair\Way-Resolution Lim

\\)/
Contact for Telephong—@@ssion

¢

PSOMING

Name Posi Telephone 1st Contact
: : . 's9(2)(k
Oliver Martin t\Commercial \a%‘ur@ s9(2)(k) - y
—Str and Policy
Craig Weise er, Commgrcial i s9(2)(a)
/&‘ ations —/Strategy and Policy |
%S )

2} :
Actionshe Minister's Office Staff (if required)
O )

Return the signed r
Submit the attac

asury.
aper to Cabinet Office

Note any
feedback on
the quality of
the report

©K

Enclosure:

Treasury:3702534v2

(Yes) attached
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Treasury Report: Fairway Resolution Limited: Ownership

Purpose of Report

1. The purpose of this report is to provide you with a draft Economic Growth and

Infrastructure Committee (EGI) paper for your consideration and submission to Cabinet
Office. The paper notifies Cabinet of the intended sale of t rown’s share
FairWay Resolution Limited (Fairway) to an employee b p

2. The draft Cabinet paper is attached and has been u CabNet.
recommend you submit the paper to Cabinet Offi Thursd e 2017 for
consideration at the EGl Committee meeting on 7Ju ovi edback as

necessary.

Background /p\@ A@

3. 20171410 refers] and
Cabinet of the sale.
ith representatives of Fairway's
4, épresentatives of the Buyer Group

@ 100% @s ares in Fairway with effect from 1 July 2017.
o

.5 million to be paid on settlement and a

e of $6.5milll
ailion 12 mer settlement.

fon costs are to be split evenly between Fairway and the
eimbursements to Fairway to be capped at $100,000.

%p roval of change in ownership granted by ACC and MoJ — the Buyer
@ roup has not yet had formal discussions with either party but remain

confident that approval will be approved.

Developments

5. Subsequent to our most recent advice we bring to your attention two new matters we
have considered. One relating to the treatment of post transaction liabilities, and the
other to s9(2)(h) 5

:
i

T2017/1150 : Fairway Resolution Limited: Ownership Page 2
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6.  Currently Fairway meets the costs of dealing with any judicial review of decisions made
by Fairway's adjudicators and does not seek reimbursement from ACC or MoJ,
regardless of whether Fairway is proven to have acted appropriately. In this respect
costs that might otherwise be borne by ACC and Mod are borne by Fairway, and
ultimately the Crown (in the form of a reduced dividend from Fairway). This could be
seen as appropriate where the Crown is the owner of Fairway, but could be considered
an unusual commercial arrangement. To resolve this, the Treasury has agreed to
contribute towards costs associated with judicial reviews that are underway a
settlement date, or which commence within 12 months of ment date, up t6 a
maximum of $100,000 (for context, recent experience w i ate 1 — ici

an arrahgenment would

meet with historic protocols with respect to Crown

_ )

of tively straightforward sale and purchase agreement, to be
Hing-weeks.

provided the attached draft communications plan detailing how
nership change communications are managed. The Treasury will

a. Brief (Day before announcement, under embargo). Fairway informs
employees, key agencies (ACC, MoJ, MoE and MBIE) and PSA Union.

b.  Announcement (E.g. 12pm): The Buyer Group proposes that the Minister of
Finance, Minister for ACC and/or Treasury release the Government's
announcement of the ownership change, possibly through a Beehive press
release. Following this announcement, Fairway would then release a prepared
statement on its website and be prepared to comment or be interviewed.

c.  Follow Up (12:30 — 5:00pm): Fairway informs contractors, partners, large clients,
ACC stakeholders (e.g. advocates) and responds to media enquiries.

T2017/1150 : Fairway Resolution Limited: Ownership Page 3
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11. The proposed timeframe for the next steps is as follows:

By 10am Thursday 1 June EGI paper submitted to Cabinet Office
Wednesday 7 June EGI Committee meeting
Monday 12 June Cabinet meeting

Between 12 June and 30 June | Sale and purchase agreement completed and
signed and public annoment of trans?t{t"tzn

30 June 2017 Settlement of transw R {\\>

Recommended Action O

We recommend that you:
a submit the attached draft EGI paper
consideration at EGI Committee m
2017.

Agree/disagree.
Minister of Finance

Steven J
Minister of Finance

Hon Michael Woodhouse
Minister for ACC

T2017/1150 : Fairway Resolution Limited: Ownership Page 4
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THE TREA‘%URY

Kaitohutohu Kaupapa Rawa

Treasury Report: Fairway Resolution Ltd - Sale and Purchase Agreement

R

Date:

22 June 2017

Report No: /2

120171655 (T

File Numbe

M-1-3-110 \(\/

Action Sought

O

%B

Action Sought AN %

Deadline

Minister of Finance
(Hon Steven Joyce)

& &

,\\ @ Agree to exec

%

Note that Chapran Tri pHas confip
transaction do are in ord o

Agree to S|g

the s resolution and consent

Redolution Lt
%e Securi ement to secure the
\) deferred yment due to the Crown
documents necessary to effect
certal of the transaction under the Public

rv 'snon of the described indemnity

abinet approval for a non-departmental
capltal and other expense appropriations

Monday, 26 June 2017

Minister for ACC

{Hon Michael W&%

[MNote that Chapman Tripp has confirmed that the
transaction documents are in order for execution

Agree to sign (but not date) documents necessary
to execute the transaction:

e the Sale and Purchase Agreement for the
sale of the Crown’s shares in Fairway
Resolution Ltd

° the Security Agreement to secure the
deferred capital payment due to the Crown

° the shareholder resolution and consent

Monday, 26 June 2017

Treasury:3732350v1
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Contact for Telephone Discussion (if required)

Name Position Telephone 1st Contact
Oliver Martin | Analyst, Commercial s9(2)(k)
Operations — Strategy and N/A v
Policy
Craig Weise Manager, Commercial

Operations — Strategy and
Policy

& =)
Actions for the Minister’s Office Staff (if req&b @

&)
Return the signed report and documents to Treasury)ﬁ@ /\v |
v

Note any
feedback on
the quality of
the report

Enclosure:

T2017/1655 : Fairway Resolution Ltd - Sale and Purchase Agreement

)

Yes (attac%@

Page 2

COMMERCIAL-IN-CONFIDENCE



ltem 7
Page 33 of 42

COMMERCIAL-IN-CONFIDENCE

Treasury Report: Fairway Resolution Ltd - Sale and Purchase

Agreement

Purpose of Report

iF

4.

_...I
=
0]
w
D
%
o
=3
)
%

The purpose of this report is to provide you with information pertaining to the

documentation required to effect the sale of Fairway Resolution Limited (Fairway) to an
employee buyer group. &

The documents necessary to effect the transaction arg%@? @

o the Sale and Purchase Agreement (SPA). &

o A security agreement (the Security Agr nt) bei

debt due to the Crown arising from th eferr lement of the sales
transaction (see the second bullet '

transaction are:

° requests that Cabi
deferred payme

roval be an appropriation in respect of the
ale @h
) seeks appro %f‘ iniste i
for the reim% taify e
discussedb ég
x
We also pé%% ¥z with an as to various transaction related matters.

ent

5.

| 2017 y reed’in principal as Joint Shareholding Ministers to the divestment
of Fairway tg yee buyer group and have advised Cabinet accordingly [EGI-17-

MIN-0131

The Tre s commissioned Chapman Tripp to draw up the SPA and has
subsequently met with representatives of the buyer group. The corporate vehicle being
e’buyers group to purchase the company is Fairway Resolution Holdings
e Purchaser). We are advised that although the terms of these documents
have now been agreed by the Purchaser, the Purchaser will not be in a position
arrange execution of the SPA and the Security Agreement until early next week. In
these circumstances and given considerations of Ministers availability, we propose
lodging execution versions of the SPA and the Security Agreement once signed by
both Shareholding Ministers, with Chapman Tripp, with instructions to hold these
documents, pending execution of the two documents by the Purchaser and relevant
associates who are also to be party to the documentation.

T2017/1655 : Fairway Resolution Ltd - Sale and Purchase Agreement Page 3
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7.  The SPA being presented is largely consistent with what has been communicated with
you to date and summarised as follows:

o Purchaser to acquire 100% of the shares in Fairway with effect from 1 July 2017.

o The trust that owns the purchaser is an employee trust, the beneficiaries of which
are all employees.

o Transaction price of $6.5 million. $5.5 million to be paid on settlement and a
further $1 million 12 months after settlement.

o Collective transaction costs are to be split evenly airway af
Crown, with Treasury reimbursements to Fairw at $100,000.

o The Treasury will reimburse company legal ociated w isial reviews
that are underway at settlement date, or which mence withinxZ months of

8 Following negotiations the SPA also inclyde ment a mechanism to
apply if the sales transaction does not cemyplé o compensate the
Crown for earnings retained by the ca r the purchase price.

9.  In addition we have now include ; . he Crown continues to
have access to the records of t pak Crown to continue to comply
with statutory obligations. Thi ely a transitispiahrneasure to deal with such
matters as “in-flight” Offici? Info lon Regues!

Appropriation /7@% A@

(w728
10. Public Fi %t 1989 (the Act) do not perfectly capture one
action—th receipt of a capital payment; however, we
o apply t% principles of the Act and have done so
11.

essly authorised by any Act. The definition of “lend money”
g payment for any goods or services supplied...”[s9(2)(h) %

4§M at the Crown must not lend money to a person or
deferpin

12.  Under seg 651 of the Act, the Minister of Finance may lend money to persons or
organigatioy it appears to the Minister to be necessary or expedient in the public
intere Q. so’. Further it states: ‘The Minister may lend the money on any terms and

at the Minister thinks fit'.

13. Section 65P of the Act states that any lending under section 65L must be “made from a
capital expenditure appropriation, or other authority, approved by Parliament for the
purpose”. s9(2)(h) - '
s9(2)(h)
|

14, i

T2017/1655 : Fairway Resolution Ltd - Sale and Purchase Agreement Page 4
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Indemnity

15.

16.

17

18.

19.

20.

so@)h)

As noted in our most recent advice to you (T2017/1150) it has been the practice of
Fairway as a government owned entity to meet its own legal costs in dealing with any
judicial review of adjudicator decisions as part of the arrangements it has in place with
ACC and MoJ. These arrangements could be seen as uncommercial once Fairway
ceases to be government owned. As such (and as noted above) it has been agreed as
a transitional measure that the Crown would reimburse these costs for a limited time
and subject to an overall cap.

Under section 65ZD the Minister of Finance € oW raygive an
indemnity in writing on such terms as he thix on appears to the

t to do so.

We consider that it is necessary or exp
reimburse (and thereby indemnify) E&iiw

judicial review of adjudicator decisjor \ 2 ng a transitional measure to
facilitate the sale of the compa S ing ipi by shareholding Minsters for
the reasons set out in the Cabinet .

The risks associated wit} ' demnity apémitigaged by the inclusion of a cap

($100,000) and by being
relation to adjudicatians )
reviews initiated ng late ‘f

sale that are the subject of judicial
r the date of sale).

£)

=
As this indemnijty u Ied to C is not necessary to present a statement to the
House that ity ha

Shareho}déx&b’@solutigc&nd)&onsent
s

21.

22.

4y contains provisions requiring every share in the company to
he Crown on behalf of the Crown. The attached shareholders

the sales transaction, the most significant of which is registration of the change in
shareholding in the company’s share register. The directors of Fairway that are part of
the buyer group would ordinarily be unable to vote on a resolution authorising changes
in the company's share register if they have an interest in the relevant transaction
(which they do), given restrictions on interested director voting in the company's
constitution. The company's constitution does allow its shareholders to relax or
suspend these restrictions. The attached shareholder resolution and consent
authorises interested director voting, but only for the purposes of this sales transaction.

T2017/1655 : Fairway Resolution Ltd - Sale and Purchase Agreement Page 5
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Update Regarding Final Matters

Conditions

23. There are two conditions which are still to be met by the Purchaser and as such
present a risk to the transaction not proceeding, albeit at this stage, relatively minor.
We provide an update on these below.

24. Change of control consent being provided by ACC and MoJ without materially adverse

changes to these contracts ; é
The buyer group advise that discussions with these pa %ell adv d a

provide the following updates: @
ACC — Board approval is required and is in the pr% eing sou%ce initially
advising of the potential ownership change with-ACC’s*genior m ement, reaction
and engagement has been positive. A decisi

ected e eek.
ModJ — Operationally are no concerns from Mod.grd a Iettel g consent is
expected to be delivered later this we %
25. Purchaser financing being obtainggx &

Discussions with BNZ are wel d with apdh{ er group have a high degree
of confidence the full require will be y mid to late next week.

b=

Deferred payment %
26. a payment due 12 months from
27. The trustee company for buyers’ group trust

e guarantee wilPbe secured by security granted in the Crown'’s favour
shares (and ted rights) that that trustee company holds in the
e Sec ment also secures debt obligations of the Purchaser

Communicatigr&@D

(7 5
28. Wec Fitlikely that outstanding conditions will be met later next week, allowing for
ap inisterial announcements. At this time Fairway intend to make an internal
an mient to all staff (all of whom become beneficiaries of the buyer's group trust).

29. The Treasury has liaised with your offices and the Company to coordinate delivery of
the communications plan and will continue to do so.

Consultation

31. In preparing this report we have consulted with relevant Treasury officials (in particular
those in Legal and Finance) and incorporated their advice accordingly.

T2017/1655 : Fairway Resolution Ltd - Sale and Purchase Agreement Page 6
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Final Step

32. Once the Crown’s shareholding drops to 50% or less, an Order in Council needs to be
made removing the name of the company from schedule 4A pursuant to section 3AB of
the Public Finance Act 1989. The Order in Council requires recommendation by a
shareholding Minister. Under the SPA this is required to occur as soon as reasonably
practicable following completion. The Treasury will prepare a paper for submission at
the Cabinet Legislation Committee that will effect this.

T2017/1655 : Fairway Resolution Lid - Sale and Purchase Agreement Page 7
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Recommended Action

We recommend that you:

a.  Note that, in the enclosed letter, Chapman Tripp (acting for the Crown) has confirmed
that the transaction documents (the Sale and Purchase Agreement and the Security
Agreement) are in order for execution.

b.  Agree to sign (but not date) the Sale and Purchase Agreement for the sale of the
Crown's shares in Fairway Resolution Limited to an emplo buyers group
Agree/disagree. Agree/disagre
Minister of Finance Minister for,

c.  Agree to sign (but not date) the Security Agreement cure the deb E! € to the
Crown arising from the deferred payment elethe sales %@ti g
Agree/disagree. Kofee l& sagree.

Minister of Finance p er for AC%

d.  Agree to sign (but not date) the att e@ n and consent in order
to facilitate the completion of th |
Agree/disagree. @

Minister of Finance

e.  Agree pursuant to se @ of the the provision of the
described indemnit
Agree/disagreg: % %

Minister of Fj
f. inet appr% a non-departmental capital appropriation of $1
grée/disagree. :
@ of Financé%

g. Agréetose @t approval for a non-departmental other expense appropriation of
$150,000
Agree ;

Min‘@ inance

Craig Weise

Manager, Commercial Operations — Strategy and Policy

Steven Joyce Hon Michael Woodhouse
Minister of Finance Minister for ACC
T2017/1655 : Fairway Resolution Ltd - Sale and Purchase Agreement Page 8
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THE TREA%URY

Kaitohutohu Imup.lp.l Rawa

Removal of Fairway Resolution Ltd from Sch?&ile 4A of

NY

@V

Date:

20 July 2017

Vi,
Report NO:Q\

1201711938 \\7(7

Action Sought

Action Sought

Deadline

Minister of Finance

(Hon Steven Joyce)

submit to Ca

paper which neti § inet that-an ‘Qrde
Council is to be to remove PtV
Resolut ed from Sc 44
JFee-10 a@p: oval to waive the

10am, Thursday 27 July 2017

Contact for 'Eej\e@[%n%

(if required)

Name

Telephone

1st Contact

Oliver Maftif’

<%/
&

1s9(2)(k)

Craig Weise

r, Commercial
erations — Strategy and
P icy

v

Actions thJe Minister’s Office Staff (if required)

Return the signed report to Treasury.

Note any
feedback on
the quality of
the report

Enclosure:

Treasury:3753031v1

Yes (attached)
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Treasury Report: Removal of Fairway Resolution Ltd from Schedule
4A of the Public Finance Act

1.  On 12 June 2017 Cabinet noted and confirmed the proposed sale of Fairway
Resolution Limited (Fairway), to an employee buyer group. On 7 July the transaction
was completed and the shareholding was transferred from the Crown. The n no
longer has any ownership interest in Fairway.

2.  Section 3AB(2)(b) of the Public Finance Act requires
recommend that an Order in Council be made tor
Schedule 4A if the Minister is satisfied that Minist

npany from
=t hold more

meeting on 2 August and Cabinet on edback as necessary.

4 The Cabinet Manual requires that re - 9 force until at least 28
days after they have been notifiedhin-the t and Gazéette unless a waiver is
granted by Cabinet. We advise.se€king a waivef of.t 8-day rule on the grounds that
the Order has little or no effectai-the public ahg-itis geésirable that the ownership

hy

status of Fairway be clarj ll::s sS00N as re :e ab
Recommended Acti@@ /)@

ed draft LE r to Cabinet Office by 10am 27 July, for
EG Cgmittee eeting on 2 August 2017 and Cabinet on 7 August

considerationa

2017 W

=
b agree n

We recommend tha

to rec at Cabinet waive the 28-day rule on the ground that the Order
has little or n the public.
Agree/,
Craig Weise

Manager, Commercial Operations — Strategy and Policy

Steven Joyce
Minister of Finance

T2017/1938 ;: Removal of Fairway Resolution Ltd from Schedule 4A of the Public Finance Act Page 2
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Reference: T2018/256 CM-1-3-110
Date: 16 February 2018 Kaitohutohu Kaupapa Rawa
To: Minister for ACC (Hon lain Lees-Galloway) % &

Deadline: None

This briefing responds to your request for'se
Resolution Limited (Fairway) and infor -‘
Government has over the company.
Background @
Fairway provides contractegrdispute resolution se across the public and private
sectors in industries includ --.'-ix-- financial seryices, telecommunications, local
government and familv. the IVIi Justice (MoJ) are the company's two
lecd roxim

core customers, $9(2) _
ately 100 FTEs and 150 contractors
inately 12,000 disputes per year.

e’y td, Fairway was originally a wholly owned
subsidiary of ACG/ gstablished to age reviews of ACC decisions. In 2011, to

safeguard-the. jind ¢e-of the review process, ownership of the company was
removed ithetamé a Crown-owned company listed in Schedule 4A of
the Pukfic T 1 e Minister of Finance and the Minister for ACC each
held g 50 percent) of the company.

In December 2 inister for ACC requested that the Ministry of Business,
Innovation a yment (MBIE) commission an independent review of a report into
the ACC di esdlution process by advocacy group, Acclaim Otago, which
highlight er of concerns with that process.

The r conducted by Miriam Dean QC and contained a number of
recommendations for Fairway, ACC and MBIE. One of the most substantive of these
was consideration of how Fairway could address perceptions of its independence,
which many claimants believed was compromised by common ownership of ACC and
Fairway. While the independent review acknowledged that it was only a perception of
bias, nevertheless the review considered how best to address this problem and cited a
change in ownership as a possible solution.

Fairway’s Board subsequently approached the Treasury expressing interest in
employee ownership. The Treasury and shareholding Ministers were supportive of this
and obtained an independent valuation which provided the basis for negotiations. In
July 2017 the terms and conditions of a transaction were agreed by shareholding

Treasury:3919361v2 IN-CONFIDENCE 1
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Ministers and all of the shares in the company were sold to an employee trust for $6.5
million.

Government Oversight / Control of Fairway

The Crown, via ACC and MoJ, currently has commercial contracts for services with

Fairway. Fairway's service agreement with ACC ison a non— clusive basis anghdoes

not set out any case volume minimum or maximum. For a nuipber of years A as
GC.reyiéws in Ti

contracted the law firm Gresson Dorman & Co to deliver A
.l;i l-'a ernmen er
F

airvay is no lohigersubject

st comply with
statutory obligations while conducting? - vers have a duty to act
independently, comply with the prifciples jus (which includes ensuring

views (as referred to above) as well
uct of a review and the substance of

g, the making of a decision within 28 days of
@ reviewer to put aside ACC's decision and look at

the mat ofinformation provided at the review. These obligations
apply vider of% ute resolution services and are not limited to Fairway.

s9(2)(K) |
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