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Ross Francis
fyi-request-7552-9f332cd2@requests.fyi.org.nz

Dear Mr Francis
Official Information Act 1982 Request

| refer to your Official Information Act 1982 (the Act) request of 29 April 2018. You have
sought the following information under the Act:

... copies of all communication you have had with Justice Ministry officials and
others in regards to establishing a Criminal Cases Review Commission (CCRC).
The period covered by this request is 19 October 2017 to 31 March 2018 (inclusive).
Information includes (but is not limited to) texts, file notes, memos, faxes, letters,
emails, Cabinet papers, feedback from interested parties.

The appendix to this letter lists the documents within the scope of your request. The
appendix notes that some information has been withheld under section 9 of the Act. Once
policy decisions have been made, | anticipate more information on these matters will be
made publicly available.

The personal information of some individuals has been withheld under section 9(2)(a) of
the Act in order to protect the privacy of natural persons.

Certain information has been withheld from these documents under section 9(2)(f)(iv) of the
Act in order to maintain the constitutional conventions for the time being which protect the
confidentiality of advice tendered by Ministers of the Crown and officials. The information
withheld is considered advisory in nature and has been tendered by the Ministry of Justice.
Releasing the information at present would prejudice the Government’s ability to receive
and consider the advice in an effective and orderly manner.

Some information has also been withheld under section 9(2)(g)(i), in order to maintain the
effective conduct of public affairs through the free and frank expression of opinions by or
between or to Ministers of the Crown or members of an organisation or officers and
employees of any Department or organisation in the course of their duty.

| note that the responses to targeted consultation undertaken by my officials also fall within the
scope of your response. | have withheld these in full, including the names of those consulted
with, under section 9(2)(a) and section 9(2)(f)(iv) of the Act. Again, releasing this information
at present would prejudice the Government’s ability to receive and consider advice on
establishing the CCRC in an effective and orderly manner.
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| am satisfied that there are no other public interest considerations that render it desirable
to make the information available.

You also asked when | anticipate the CCRC will be established, and what | consider the
benefits of establishing a CCRC to be. The Government work to establish the CCRC is
ongoing. | hope to be making public announcements about progress establishing a CCRC
in the coming months. The benefit of a CCRC is there is a more systematic and transparent
approach taken to examining claims of miscarriages of justice.

If you are dissatisfied with this response, you may complain to the Ombudsman under
section 28(3) of the Act. The contact details for the Office of the Ombudsman are:

Office of the Ombudsman

PO Box 10152

Wellington 6143

Phone: 0800 802 602

Email: info@ombudsman.parliament.nz

Yourg/sincerely

rew Little
of Justice
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Hon Andrew Little, Minister of Justice
Establishing a Criminal Cases Review Commission
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Date 9 November 2017 File reference

Action sought

CON-34-22 e\\‘ﬂ( / d}

Note the content of this briefing, which summarises:

and

o the key considerations for the establishment of a New
Zealand CCRC

o the main features of a Criminal Cases Review Commission; 4 |

First
_ Name contact
[ Jeff Orr X
Ruth Fairhall ]




Purpose

1.

This briefing:

1.1. Describes the purpose and main features of a Criminal Cases Review
Commission (CCRC);

1.2.  Summarises the key considerations for the establishment of a. New Zealand ¢
CCRC; and 7R

1.3. Seeks direction on next steps.

h

L =

Executive summary N L)

2.

5.

The Government has a coalition agreement commitment o establish a CCRE. A CERC
is an independent public body set up to review suspgcted/miscarriagesyaf.jlistice and
refer deserving cases back to the appeal courts. In {‘é_)eﬁwv eatand, tthgth_pre'rogative
of mercy performs the same function. g, & 4 {f Y°

A number of ofher jurisdictions have established’ a CCRE, inglifing the United

Kingdom (for England, Wales and Northern ‘trefdnd), Scotiaud and Norway. These

models provide valuable experience todrat, upon in considering the design of a CCRC

for New Zealand. A \V o

The international models indicaie som&”of the mairj""’igévés for further consideration,

which include the: \ -

41. Reasons fora GGRC/ N _

4.2, Functions angd ﬁ_é_)__wers_;fbfa CQRCI;

4.3. Structurgggd%éﬁyi"énd rpr ™
: & ¢

44. Legislationsediired. _ "\,

We seek'aigt\ii'.'ls_srgn of thisc"pgﬁ\eg;én'd the next steps in providing substantive advice on
the oftions forimplementing the coalition agreement to establish a CCRC.
r 4 N 4 £

RevieWi_ﬁgifn l_;i:érriagrgg éﬂ-qgﬂce - the current system
. o A

6.4,

r

7

“apply to tfie Govasrior-General for the exercise of the Royal prerogative of mercy. By

Y 4 . AT
JrNew Zeala‘n\d;\__a' ferson who believes they have suffered a miscarriage of justice may

bonveq_ticn,h_thg‘,i’Governor—General acts on the formal advice of the Minister of Justice.
Wak ol%p}eﬁ'fgative of mercy applications is undertaken by lawyers in the Ministry's

Office” of “Legal Counsel, and assistance is sought, where required, from an

,__'fif\gépgndent adviser such as a Queen’s Counsel or retired Judge.

s‘\.‘\i&{pere it appears that a miscarriage of justice has or is likely to have occurred in a

‘criminal case, the Royal prerogative of mercy can be exercised to:

~ 7.4. Grant a free pardon; or

7.2.  Refer a person's conviction or sentence to the relevant appeal court under
section 406(1) of the Crimes Act 1961 for a further appeal.



10.

11.

12.

The ability to refer a case back to the appeal courts is the constitutional mechanism by
which the executive branch of government can intervene in criminal cases in a manner

compatible with the separation of powers.

Strong conventions, reflecting the separation of powers, underpin the exercise of the
prerogative of mercy. Applicants are expected to use their appeals before applying for
the prerogative of mercy. The prerogative of mercy is not an opportunily to repeat
arguments or re-examine evidence that have already been considered bythe/€ourts.

What is normally required to justify referring a case back to the, appeal courts is
"something new” — for example, fresh evidence — that has not begh properly considered
by the courts and is sufficiently cogent to raise a real doubt about the safetylof the
conviction. We have provided you with a companion briefing on the ‘Royal prerogative’
of mercy that describes in more detail the principles andprocess for consideration;;and
provides information about applications currently under consideration.

The grant of a pardon is extremely rare and would be€ontemplated only'where there is
compelling evidence that the person could nof properly’'have beeh,conyicted and the
case is no longer susceptible to considerationnby the courts: The 1ast person to be
pardoned on the basis of a wrongful conviction‘was/Arthur Allan,Thomas.!

It is the power to refer a person’s cohyiction or senlente,back to the courts for
reconsideration that has real operational significancé for those convicted persons who
have used their appeals and remain dissatisfiedwith the outcome. That power has
been exercised on 15 occasfons Since 1995,which répresents about 9% of the 166

applications for the prerogative:of mercy lodged in.that time.

What is a CCRC?

13.

14.

15.

A CCRC is a public body'set up 40 revieW suspected miscarriages of justice and, like
the operation of, the=Royal prerogative of mercy, refer deserving cases back to the
appeal coufts,, Therefore, thisyis.naba new function in the criminal Justice system. What
the establishfent of a CCRC Fepresents is a change in who performs the function and

how. ¢ N

while’a GERC may‘i]nder,t_ake such investigations as it considers necessary to inquire

s=intd.andlleged miscariage of Justice, it is not an advocate or crusader for an applicant.
; __-ﬁg__.__s:tatutory rele requires it to make a considered legal judgement about whether an
$ applicatiopf"ﬁas s_g_fﬁcient merit that an appeal court should reconsider the person’s

“tonviction or sehtence.

Cgﬁ;s"i___stéﬁ't-_with the separation of powers, CCRCs do not determine guilt or innocence.
Detefminations of criminal responsibility, including any decision to quash a conviction or

¢ optier a new trial, remain with the appeal courts. The CCRC's role is complete at the
= time it refers a case to the courts. When a case is referred back, it is dealt with as an

3l “appeal and the applicant is represented by counsel in the normal way. The CCRC does

__/'not appear in court.

1 Arthur Allan Thomas, convicted of murder, was given a free pardon in 1979 following a report by a Queen’s
Counsel that queried the safety of his conviction. This did, however, follow two prior referrals to the Court of
Appeal, the first of which resulted in a new trial at which Mr Thomas was convicted for a second time.
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International examples of a CCRC

16.

17.

18.

19.

20.

21.

22.

As noted above, several jurisdictions have established a CCRC, including the United
Kingdom, Scotland, and Norway. These models provide valuable experience to draw
upon in considering the design of a CCRC for New Zealand.

In 1997, a CCRC (referred to in this briefing as the UK CCRC) was set up to'investigate
suspected miscarriages of justice in England, Wales and Northerfy, Iréland. Its
establishment was recommended by the Report of the Royal Commission en Criminal
Justice?, otherwise known as the Runciman Report. RV AN =

In Scotland, a special committee, the Sutherland Committee®, fecomtended that a
similar body (referred to in this briefing as the Scottish CCRC) be set up in that
jurisdiction. It was established in 1999. _ ) ‘  \
The UK and Scottish CCRCs are state-funded bu_i"ope.graté‘-,independ_e:rj_'f.ly_'of the core
public service and Ministers of the Crown. The CCRCs afe bodies corporate, whose
members (Commissioners) are appointed by dhe Queen on ministerial jadvice. They
comprise a Board, a senior management«team and employedistaff. Decisions on
applications are made by the appointed Commissioriers. 3

Norway established a CCRC in 2004 féﬂoﬁihg amendmenfito, the Criminal Procedure

Act 1981. The Norwegian Commission is @ state-furided ifidependent body, consisting
of five permanent members and.three alternate membersy,’

Each CCRC is established by statute, whichprovides for:

21.4. The constitution.aiid'mermbership’of the Gommission;

21.2. The authority.of the CCRCo refer.& person's conviction or sentence to the
appeal courts and+the groufids/6n which a referral may be made;

21.3. Anypowers to obtain docurments or information or to require investigations to be
cafried out,” & Ea
21.4.4Any rufés about non-’disélosure of information held by or provided to the
_Comyission. 4 _
Table Onhe below auflines’key elements of CCRCs in the United Kingdom, Scotland and

MNorway. We ‘have included a more detailed summary of arrangements in those
\Jurisdictions in Appendix One.

2Cm 2263 (1993).
% Report by the Committee on

Criminal Appeals and Miscarriages of Justice Procedures Cm 3245 (1996).
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Table One — The key elements of CCRCs in the UK, Scotland and Norway

United Kingdom

Scotland

Norway

What triggers a
review by the
CCRC?

Application from a
convicted person or
request from the Court
of Appeal

Application from a
convicted person

Application from a
convicted person or
prosecuzi'on afuthorities

What are the
criteria for a
referral back fo the
courts?

If there is a ‘real
possibility’ that the
conviction or sentence
will be set aside, there
is new argument or

If a miscarriage of
justice may have
occurred and referral
is in the interests oi
justice :

if thare is hew |
,-;ewden\ce mlsconduct

1 bya person mvo?ved

in thé case, or an
internatiorfal body'has

evidence, and the = “found the.degision
applicant has contrayehes uf
exhausted the appeal lntématbnal law
process £ N\ 14

Which court is the | Court of Appeal High Gotit Cotart of equal

referral made to?

'standing to the one

that made the original

1 decision

What powers does
the Commission
have during a

o Obtain documents
from any pubﬁc
office.

% Obtaln documents
from.any 'person or
pubhc office”

o Require police to
investigate new
evidence

e Summon withesses

review? o A court@rdsf for” s Acolirt order to
infopmation, from a - sum]noh witnesses to testify.
privateparson. ; wto testify
o Requnre police to ™
»| ‘appoint an 3 X,
g o lrwestlgating effrcel’
Commission 2 fndependentthody | » Independent body |  Independent body
structure , %, _['e Atleast11 o At least 3 members; | o 5 permanent
¢ X menbers; one third one third must have members, 3 of whom
 / mﬂst havé legal legal experience, must be from the
__;'\'.:-' N srience, and two- | and two-thirds must legal profession; 3
S =~ thm:ls must have have knowledge or deputy members
_ Imowledge or experience with the | « Chairman serves 5-
> \ # experience with the justice system year terms, 1-term
7, N, | |ustice system o 5-year terms, 2-term |  limit; other members,
)" ¢ o 5-year terms, 2-term | limit 3-year terms, 2-term
2.5 limit fimit
2016 Bugget $11.35 million $1.96 million $2.85 million
{NZD) )

2016 case volume

1,397 cases (2.3 per
100,000 people)

150 cases (2.8 per
100,000 people)

161 cases (3.1 cases
per 100,000 people)

Cases referred
back to the courts

3.3% overall

5.7% overall

13% overall




Referral arrangements in other jurisdictions

23.  Most Australian jurisdictions still rely on the Royal prerogative of mercy to refer cases
back to the appeal courts. In Canada, the statutory power of referral lies with the
Minister of Justice, who is supported by a dedicated departmental unit and an
independent Special Adviser. We can provide further information about these

arrangements, if you wish.

Main issues for consideration

24. This section provides a high-level summary of the main issues fdr.cgnSideration in
establishing a CCRC, including contextual information about the intended purpase:of &
CCRC. We propose to provide you with more detailed analysis before the end of the

year on the elements described below.

Reasons for establishing a CCRC

25. Overseas CCRC models have generally been established 4n ‘response to public
concern about the functioning of the criminal,justice system, dficluding“perceptions that
existing post-appeal mechanisms were noty.stifficiently “independent or were not
functioning effectively. QAR = :

26. These concerns may be addressed by the establisiment/of a CCRC. However, some
public expectations probably cannot be'niet. In New Zealand, commentators have also
suggested that some high-prdfile cases would have,been resolved differently if a CCRC
had existed, often overlogking, that the role performed by a CCRC had in fact been

carried out pursuant to the Royalprerogative of mercy.*

Function.of the CCRC

27.  As discussed é‘ér"iie_r_ir']ihé paper, thé core function of CCRCs in other jurisdictions is to
review suspécted/miscarriages. of justice and refer deserving cases back to the appeal

courts. €
Basis for reférral béék to the Court

28. _ Ifitfollowed the ©verseas models, a CCRC would have the statutory power to refer a
" eonviction or sentente in a criminal case back to the appeal courts where it considers a
# miscarriage=of ‘justice might have occurred. This would replace section 406 of the
“Crimes Act 1961, under which the referral power is currently exercised by the

Goverhor-General on Ministerial advice.

29,  The statute would need to specify the ground or grounds on which referral to the court
“was permitted. This would ensure a clear statement of the CCRC's principal function
“and ensure that the body maintained a constitutionally appropriate relationship with the

courts. The formula for referral would likely have regard, as the UK and Scottish
statutes do, to the statutory criteria for an appeal to be allowed by the appeal court.

4 Contentious cases like David Bain, Peter Ellis and Rex Haig were referred back to the appeal courts, as
would have occurred If a CCRC had been in force. The existence of a CCRC would not have led to a

different outcome.
6




Residual role for Royal prerogative of mercy

30.

31.

As with the CCRC models in the UK and Scotland, the Governor-General, acting on
Ministerial advice, would continue to have the constitutional authority to exercise the
prerogafive powers to grant a pardon and remit a sentence. That is because those
powers are delegated by the Queen to the Governor-General in the Leiiers Patent.

However, as use of these powers has already been largely eclipsed by’ the power to ¢

refer a matter back to the courts, in practice the independent body Would take over ¢
responsibility for investigating alleged miscarriages of justice. A fresh conuenf( jon would™
develop where any applicants for a pardon would be directed mstead to. the CCRe. |

There might however, regardless of the existence of a CCRG, be a very small restdﬂal-
role for the Governor-General and the Minister of Justiée) That would arise where
applicants who are unsuccessful before the CCRC or whio,aréssuccessful in haying their
case referred back to the courts but are dissatisfied mth the outcome then appty to the

Governor-General for an outright pardon (e.g. Peter Elhs’)

Powers of the CCRC

32.

33.

For the Royal prerogative of mercy pmces& the Mlnlstry rehes mamly on the co-
operation of the courts and Police for access to official, documents, and on an
applicant’s current and previous lawyers for information abaut the case and how it was
handled. Witness interviews are undéertaken wltp the‘Jr cohsent The lack of coercive

powers has not been an obstac!e n, practlce

Nevertheless, if a new body was estabhshed by statute, it may be advisable to specify
certain mformatlon-gathenng powers even ifit'is not strictly necessary to rely on them.

Examples include: ¢

33.1. Authorityi*te, obtaln relevant documents from the courts ~ section 15(4)(b),
Judlc;al Coaduet Commlss?tmer and Judicial Conduct Panel Act 2004;

33.2, Authonty to request retevant mformatlon

3§:-§ Power to reqire any person to prowde relevar
Sectlon 244 lndepandent Police Conduct Authority 1988

.{ y
e
_

Structure and cost ,\.

34.

342 An independent statutory office — a new office, with administrative support fro

A New Zealand CCRC could take one of several forms, principally:

34’1 An tndependent Crown Entity (ICE) — a state-funded legal entity operating
' independently of Ministers but within the strategic direction settled with the

“Yesponsible Minister;

government, with the task of exercising specific statutory functions or powers;
independently of Ministers;




35.

36.

37.

38.

34.3. A senior departmental officer required by statute to exercise spegcific statutory
responsibilities, independently of Ministers and departmental Chief Executives.

The Justice sector has examples of all three types. The Independent Police Conduct
Authority and the Human Rights Commission are two of several Grown entities funded
through Vote Justice. The office of the Judicial Conduct Commissioner is an example of
an independent statutory office. And the Legal Services Commissioner is a’statutory
officer who by law is a Ministry employee but is required to perform Gertain statutory

functions independently.

The cost of establishing and running a CCRC is difficult to estimate, largely because of
the unpredictable workload. We would expect to see an increase in, applications_with-
the creation of a CCRC.5 Cost would be impacted furthef/depending on your choice of
structure, and the functions and powers of the CCRC. , "%/ ™= PO

For example, the Independent Police Conduct Authoritys is an gxample,of a high
workload ICE which carries out a complaints-based, investigative function. It currently
has a full-time chair, two part-time members. who sit'on the board, and‘approximately
25-27 staff. Its budget for the 2017/18 year is $4.144m. ; \

Legal aid is currently available for applications for the Royal.prerogative of mercy and
would continue if applications were directed)instead td:a CERC. A projected increase in
the number of applications could therefore:bs‘expected to lead to a rise in legal aid costs.

Legislation required

39.

The establishment of a GGRC would regtire, legislation covering the matters outlined
above. Other matterg that the legislation would likely need to provide for include:

39.1. The procgdure forreceiptand gonsideration of applications;

39.2. Anyfiles ofi confidentiality of information held or received by the CCRC;

39.3. The ability to prescribe f6'r_r_.ps and procedures;

39.4: '-'Trgnsit.‘ro.nal arr__angemen"t"s regarding existing applications.

Timefr:;ﬁlq fbr'-'-policy a-'n'd_--léglsﬁtive development

40."

_;"Tiiis"briefing :prbvidés an outline of the key considerations for the establishment of a
New Zealand CCRC. For completeness, we note that the Ministry has previously done

some, ifitiahwork, since 2002, on other options that could strengthen arrangements for
reviewing miscarriages of justice, including:

401 Bolstering the Ministry's capacity, including greater use of external counsel,
=, 40.2. Establishing a special unit within the Ministry;

40.3. Formalising external peer review in a special adviser or panel to oversee the
Ministry's function.

5 The introduction of the Scottish CCRC saw applications increase from approximately 20-30 a year (for the

Royal prerogative of mercy) to an average of 165 a year over the last & years
§ Established by section 4 of the Independent Police Conduct Authority 1988,




41.  Should you wish, we can provide additional information about that previous work.

42.  As post-appeal review is only one part of the system for addressing miscarriages of
justice, and is largely reactive, you may also wish to consider whether there are options

that could help address or prevent wrongful convictions at earlier stages of the criminal
justice process. §9(> )(g)(i) _

43.  Defailed policy work on establishing a CCRC remains to be done. We propose to «
provide you with substantive advice and seek your decisions on these, ‘rhaifers before=
the end of the year. That work will include advice on the esﬂmateﬂ cosf of establrshlng

a CCRC.

44,

Recommendations A V4

45.  Itis recommended that you: N »
1. Note the content of this reporf,'"w‘hi_cﬁ summar'ié.f_lé)s:_.
1.1. the main features of :a Criminal Gasé;.%:-R'éiﬁe:W Commission,
1.2. the key consrdersﬂons for. tha estabhshment of a New
Zealand CCRC ' j X\

2. Read this report in conjuncfion withr fhe associated briefing entitled
Initial Brfefr'ng off the Royal Pmmgatrve of Mercy;

3. tha that oﬁ' cials plah fo pravrde further advice to you before the
end of tiie year on key eonsiderations for the establishment of a

4 ':"*'-iNew Zealand, CCRC including estimated costs;
2;3':'__.. ,.___,:'Ipiscuss tt;p-;@r_)ia!ﬁs of this briefing with officials; @/ NO

& e
o
¥ N



5. Indicate any specific areas you would like officials to cover in future YES/NO
briefings.

) _/"'l K }-) ‘,-‘I}///

«.:‘\_\‘ - _,; _{f‘ ,')L ,;{./
N
7

APPROVED  SEEN NOT AGREED

Je?f (Sl{l/ /
Chief Legal Counsel @Q~ ?

i

Hon kndrew Little

Mini \)ter of Justice - Q
Date {1/ {{ /{ \e

n ppendinaﬁonal CCRC models
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Appendix One: International CCRC models

United Kingdom CCRC

1.

The UK CCRC was established by section 8 of the Criminal Appeal Act 1985. The
Commission must have no fewer than 11 members, of whom at least one third must
have specified legal experience and two thirds knowledge or experience of the criminal
justice system. Members are appomted for terms of up to 5 years and may bed
reappointed, provided that the maximum continuous period of office, IS 10 years

The Commission currently has 14 Commissioners and 3 non-ﬁxecutwe directors who
sit on its board. Its Annual Report for the 2015/16 year stated that It had 83 permanent
members of staff representing 76 Full Time Equivalent (FTE} posittons

The Commission is funded by a Grant in Aid from the UK Mmlstry of JtIsI!t:e Iis budget
for the 2016/17 year was £5.906m. 4 . X

Section 13 of the Criminal Appeal Act 199!5 descn'bes the crttena far referring a
conviction or sentence back to the appaal coun Under subsectlon (1), three

requirements must normally be met: 4 T

4.1. The CCRC must consider there ts a “real possnbnltty" that the conviction or
sentence will be set aside if thexsfefence is made; |,

42. The argument or evidefice? supporting lhe reference must be one that has not
previously been ralsed in the proceedmgs, and

4.3. The appllcant has prewously appealed | or been refused leave to appeal.

Subsection (2) prowdes that the secbnd and third requirements do not prevent a
reference if there are excabtlonal circumstances that justify making it.

Informatiop/ for patentlal appitcants Dn ‘the Commission’s website stresses the need for
“significant,néw evidence 6r, new legal argument” — something that has not previously
been heard by 4 court — to justlfya reference. The Commission adds that it is very rare
that’ “exceptional cirgumstances” will warrant a reference in the absence of a prior
app&al Additional gufdanc:e for legal representatives underlines that an application

y :-shaulcl contam all’ the po]nts that an applicant wants considered:

"We? eXpec:t to receive (from legal representatives) clear and targeted submissions that

b address w*hy a conviction is unsafe or sentence manifestly excessive_ar wrong in law. We
_ ‘can\nat s;mply re-investigate a case from the beginning in the hope of finding a flaw that has

" nob prevnously come to light.

4 \"?-‘._f'f'- We expect you to have considered the information provided by your client and to forward
“only those submissions that you believe may form, possibly with investigation by us, the

basis of a referral.”

- .

The CCRC has two additional functions:

7.1.  Inrespect of a matter that is already before the Court of Appeal, it can undertake

an investigation at the request of that Court (section 15);

7.2. In relation to the potential exercise of the Royal prerogative of mercy, it can
provide an opinion to the Secretary for State (section 16).

11



8.

~produce documents or material that may be relevant to the Commission's work (section

In performing its functions, the CCRC has special information-gathering powers. It can
direct any “public body”, such as the Police or another government department, to

17). A 2016 amendment now enables the Commission to seek a court order to obtai
access to information from a private body or person. In addition, the CCRC has powe
to require the Police to appoint an investigating officer to work with the Comr_nission and

carry out investigations for it (section 19).

Over 20 years, to 31 March 2017, the CCRC had received and closed 21,093
applications and made 631 referrals to the appeal courts, at a, rate “of 3.30% sof

completed cases. It currently receives about 1,400 applicationsé@a year but its refefral

rate has fallen. The CCRC's Annual Report for 2016/17 year gives a referral(rate of==

0.8% for that year, and 1.8%, 2.2%, 2.7%, 1.6%, and 2.5% for the prévious five years."

Scottish CCRC

10.

11,

12.

13.

14.

15.

16.

The Scottish CCRC was established by section -'194-A_-.df the Criminal,Procedure
(Scotland) Act 1995. In form, it is like a small-scale versiafi of the UK body.

The Commission must have no fewer than 3 membefs. Likethe UK'€CRC, at least one
third of the members must have specified'legal-experience and two thirds knowledge or
experience of the criminal justice system: Also like the, UK body, members are
appointed for terms of up to 5 years®and can serve foina méaximum continuous period of

10 years.

The Commission currently has a board of 8 members |ts permanent staff of a Chief
Executive and 13 others, mcludmg 8 legal offi cers j&’much smaller than the UK CCRC.

The Commission recawes__ “grant in aid" funding from the Scottish Government's Justice
Directorate. The Cormission’s btidget.fof the 2016/17 year was approximately
£1.019m, a little"‘more than 17% of the UK CCRC.

lts power {0 refer gases back'{o" the appeal courts is expressed in more general terms
than the UK statute. Section, 184C of the Criminal Procedure (Scotland) Act provides
that a‘case may be referred back if the Commission believes that:

14,14 A miscarriage of 1uslice may have occurred; and

' _34 2/1tis m the mteres{s of justice to make the reference.

“Guidance'on tha Commlssion s website explains that applicants are expected to appeal

agarnst thair conviction or sentence first and that the GCRC generally will not accept a
case thal srmply repeats grounds previously argued on appeal or in a previous
applrcalron to the Commission. What the CCRC is looking for are “grounds of review

/that are both statable and plausible”.

'-i‘ﬁ?ebsite guidance also explains that the reference in the statutory test to a possible

“miscarriage of justice” is because that is the sole ground of appeal under Scottish
criminal law. In effect, section 194C requires the Commission to focus on whether a
case could be referred back on grounds capable of succeeding in the appeal courts. As
to the “interests of justice” requirement, the CCRC takes into account the interests of

finality and certainty in criminal proceedings without giving them undue prominence.
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17.

18.

19.

The Scottish CCRC’s mandate is limited to the referral function. Unlike the UK body, it
does not have ancillary functions of providing assistance to an appeal court or to a
government Minister in relation to the Royal prerogative of mercy.

Like the UK body, the Scottish CCRC has power to obtain documents or material from
any “public body”, such as the Police or another government department (section 194l).
In addition, where it believes that an individual may hold relevant information but the
person refuses to make a statement, the CCRC can apply for a warran{ reguiring the
person to appear before a sheriff and have their evidence taken on oath: (sectlon 194H) ¢

In the 18 years to 31 March 2017, the Scottish body had received ‘and completed the
review of 2264 cases. Of these, 130 had been referred to the appeal courts, at asate of .
5.74% of completed cases. In the last 5 years, the CCRC has received about 165
applications a year. Consistent with the overall statistics) it made 11, referrals in
2012/13. But there were just 12 more referrals in the next fbur years, at a much lower

referral rate of 1.91%.

Norwegian CCRC

20.

21.

22,

23.

Norway established a Criminal Cases Rewew Commjss;on m 12004 following
amendment to the Criminal Procedure Agt=4981. The Commission is a state-funded
independent body, conslsting of five perfnanent membefs and three alternate members.
The Commission has an operating budget of approxnmately NZ$2.85 million.

The Commission’s principal fUnctions are to récsive pentlons for the re-opening of
criminal cases and, like the' UK and Scottlsh CCRCs refer meritorious cases back to

the courts.

In one respect, the’ Commlssion appears to have substantially broader powers to
reopen court decisians than the British*hodies. Petitions may be lodged not only by
convicted persohs.butealso by prosecltion authorities. The grounds for referring cases
back to the couits’encompass frashyevidence, criminal conduct or misconduct by a
person cafinested\with the, case and a new legal interpretation by the Supreme Court,

Norway s h?ghest court. \
The Commlésmn has\statutory powers to obtain information and summons withesses to

be éxamined Both patties to a criminal case are entitled to be heard by the
CorhmlSsmn on ahy Petition. Where the Commission decides to reopen a case, the

scase Is to be re(erred for retrial to a court of equal standing to the court that made the

“uling bemg chaltenged

24,

The numper of petmons fluctuates from year to year. According to the Commission’s
most recent annual report, to December 2018, it received 161 petitions to reopen cases

An that year, compared to 152 in 2015. A total of 162 cases were concluded in 2016,
{ and 11°cases were reopened.
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New Zealand CCRC
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Direct officials to draft a Cabinet paper, in consultation with
other agencies, on the basis of advice in this briefing.
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proposed test for referral to the courts, and other resid ;
issues, early in the New Year. '
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Purpose

1.

This briefing outlines a proposed model for a New Zealand Criminal Cases Review
Commission (CCRC), including timeframes for policy and legislative development.

We seek your agreement to consult with departments and experts on the proposals in
this paper, and to begin drafting and consult on a Cabinet paper§9(2)(f)(iv)

Executive summary Zz .

3.

W

The success of the CCRC will depend primarily on the perception of it§indépaﬁdence,i,
its ability to resolve case reviews in a timely manner, and transpare)iQy jf |l§)processés 4
These objectives have influenced our design choices, alongs wnth lsompansons to J
CCRGCs in other jurisdictions and comparable investigative bodies in’ New Zealand -

The CCRC's function would be to refer a conviction or seyifen!;e ina cnmma‘tcase back
to the appeal courts where it considers a miscarriagg’of jistice might @ave.occurred.
The design of the CCRC is constrained in some regpaﬁs b§ this thtlo\m, as referral
has significant constitutional |mpI|cat|ons There js; Jgotye\ér an on rtul xty to |nc|ude
some new developments in the exercise of this funcljon that ieve :
public perceptions of independence, tlmelmes‘s gn%.l eﬂ’ectlve SS.

i, 5

The design of the CCRC i cgmmgx and the qsf;ues can be resolved in different ways.
Targeted consultation with ‘dépariments, the judicary, representative leaders of the law
profession, academics @nd.atherkey stakeholdess on these proposals will enable us to test,
refine and amend the mudel ahead ot‘a Caane! paperf9(2)(f)(iv)

Ry, ™V

N
™ .

Background ~ \ 7 o N\

7.

8.

9.

_™ /.J;»
The Gouernm fhas a coalm&tagreement commitment to establish a CCRC. A CCRC
is an jnd ngent pubhc body set up to review suspected miscarriages of justice and
refeg’ apb rlate cases ack to the appeal courts. In New Zealand, this function is

frer{tly ,;ierformed thf;m ‘the Royal prerogative of mercy.

bﬁ 9 Novem’ber 2&‘1‘7 the Ministry of Justice provided you with initial briefing on
eﬁabllshmg a CCRC which:

8.1. d/e.scﬁbed the purpose and main features of a CCRC
‘5 \ /

& p}owded an overview of international CCRC models in the United Kingdom
(England and Wales), Scotland and Norway

Q,B summarised the key considerations for the establishment of a New Zealand
CCRC, and sought direction on next steps.

Officials undertook to provide you with substantive advice and seek your decisions on
the key considerations for establishing a CCRC matters before the end of the year,
including advice on the estimated cost of establishing a CCRC.



10.

9(2)(f)(iv)

Relevant considerations in the design of the CCRC

11.  This section examines the objectives and relevant considerations in g;fépjishing a
CCRC that inform its design. __ﬂ_‘x'\\_\_,,::"" ’

Enhancing public confidence should be the key design consideration 4 /%, e
__’._-.I.r'l -\\‘\\ . \._ . .
12.  Every miscarriage of justice has the potential to undermine c"t'"i'n}lfztgncé' in the‘f.jmt@§‘~“
system and robust systems to identify and address them argqtal.  *

& L b v
3. In New Zealand, a person who believes they have suff edid misCarriagesaf.justice may
apply to the Governor-General for the exercise of thegc;val prerogativesgf haercy.

. V. ( Y°
14.  As in other jurisdictions that ultimately establishgd a GCRC, cor_leqhk_hgy‘}é been raised
regarding the independence, timeliness and ﬁﬁW’Of megfianisis for investigating
possible miscarriages of justice in Neq‘\:ggl%*a. In féspgpse, over the years
successive reports have made a case fohes blishing a ©®ERC-like body." A summary
of these reports is attached as Appengix One." N Y

15. The principal benefit cited for gstaglishing such %M\E‘that greater organisational
independence from Ministers 4§ likely to help/G)adiiress some negative perceptions
about the way the functiop is, Clyrpéntly exet%géd-‘.-‘:dndeed, in our view, the primary
advantage that a CCRC dﬁgfé isothe pe_;ﬁaﬁtig wof independence, including the ability
for Ministers to maintajfi an@#ﬂ’s‘-lengj,h f;lif,tange from involvement in criminal cases.

- ! | y  , am

16.  Further, a CCRC With_dedicated. é?sgéce and appropriate investigative powers could

also improvq_;ﬂthe\i‘;ﬁﬁ?é%ess,__Q__fh_' d“capacity to undertake reviews into possible

miscarriage&i{g};ﬁuﬂice. There, is™mb evidence to suggest that advice on Royal

prerogative ab’gpﬁ;ﬁions is n&-‘k._o\%.a high quality, however, the nature of the current
proc??s/ﬁg\?ng ere wll always be competing priorities that affect timeliness.

A h . e .
17. 2" __%kg)ff ge\aicated?f Q}Ge’?also means fewer opportunities to specialise in handling
Zhoténtiakn

tialmiscar '\g fof Justice. Reliance on cooperation alone to obtain documents,
out the @mgrqt% mpel parties to comply with officials’ requests, can also lead to
] :
delays. . "\.&.j
18.  Ther *@P alsean opportunity to increase public awareness about miscarriages of justice

anghthedfeview process. International CCRCs appear to have developed more, and more
@;Ied, public information, including case statistics, formal casework policies, and
r;_--;fg%rch reports than are available in New Zealand.
[ | \:\‘1 »

Thé&g arg several features of the current system that a CCRC should retain

19.  To help achieve public confidence and constitutional legitimacy, there are aspects of
the current system that should not change. For example, the principles that reflect our

' See, for example, Neville Trendle, The Royal Prerogative of Mercy: A Review of New Zealand Practice (Ministry of
Justice, 2003); Sir Thomas Thorp, Miscarriages of Justice (Legal Research Foundation, 2005).
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20.

constitutional arrangements and good practice in dealing with suspected miscarriages
of justice, including:

19.1. criminal responsibility is decided by the courts

19.2. convicted persons should generally have exhausted their appeal rights before
seeking intervention from the executive

19.3. intervention by the executive should be compatible with the constitutional
relationship between the executive and the judiciary

19.4. referral back to the court should normally be based onﬁn_e__vg._-_'i'ﬁfq.r‘rﬁation-c'tr“
argument that is capable of giving rise to a successful appgél, and

19.5. applicants should have a fair opportunity to make their best case for interﬁkmibﬁ
and to an adequate statement of reasons for a decijgion)

In our view, the legitimacy and effectiveness of the CGRCW‘Mbe enhancediﬁtm based
on these principles. However, we also consider theraWill pe a neéd toichange some
aspects of the current system in order to enhancgbubﬂg'ia‘ohﬁdqug_._in-‘ghejustice system.

How the CCRC’s success is defined will also inﬂ_ué’i}é&ﬂésign Ve

21.

22.

23.

24.

25.

A clear idea of what constitutes suc_:,ces'"s*'.‘_ioﬁ-_-.the CCRG iS irnpértant, particularly for
questions of institutional design. ; ' \

As above, in our view the sucgéss ofithe CCRG wih”d_g—:-ben'd primarily on the perception
of its independence, its abilityyto resolve {Case. reViews in a timely manner, and
transparency in its procesges,These objeglives will therefore influence design choices.

Measuring success wil bg/ggmiplex, howeyer. For example, a broad test for referral to the
courts would increase the yglume oftapplications and cases referred to the courts, which
could be viewed as\aBtecess. In this regard, we note the conclusion of the UK House of
Commons Justicg Cgmmittee thiat“if a bolder approach leads to 5 more failed appeals
but one additigital mi'scarriagé‘-{ag?hg corrected, then that is of clear benefit.”

. o h Y

Equally, 'ﬁ‘é;;i§ _,-_-ﬁét cleag, the rate of referral or number of convictions set aside will

inci€as€. Many applicatigns”are likely to be refused and the rate of referral may,

rgrefage/actually drop/from its current level of about 9 percent.?

6@th in tfiétjuﬁﬁe&' Kingdom and Scotland, for example, refer fewer of their total

apﬁlicatiqg;__s-’:\_t\haq;? New Zealand does under the Royal prerogative, and a lower
perce_gragé':p?"onvictions referred are set aside by the courts. If these figures are
repgatgg'—in New Zealand, the CCRC may be subjected to criticism that it has failed to

préduceia quantitively better outcome than the status quo.

Profiosed'model for establishing a CCRC

26,

“=This section provides initial substantive advice on a proposed model for the

establishment of a New Zealand CCRC, including the:

2 Refer House of Commons Justice Committee ‘Criminal Cases Review Commission’ Twelfth Report of Session 2014-15,

pg. 12.

3 By comparison, the UK CCRC and Scottish CCRC have about a 3.3 percent and 5.7 percent referral rate respectively.
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26.1. functions, structure and powers of the CCRC
26.2. process for reviewing decisions made by the CCRC
26.3. residual role for the Royal prerogative of mercy, and
26.4. financial implications of establishing a CCRC.
27.  In general, we have tried to propose initial options that provide suffi cueni, procedural

flexibility for the CCRC to carry out its core function so that all appropna%e gsnv:ctlons ____,53’-\""
can be referred back to the Courts in a timely manner.

academic and legal experts to test and refine the proposals ad of aeekm‘g 3

28. We propose to undertake consultation with departments, gggp{:% bodnes ﬁ d g
Cabinet decisions in March 2018. \

9(2)(f)(iv)

’ o\ I, Voo
29.  As with overseas models, the CCRC should havélth€s tutory ﬁ)’%\:% refer any
conviction or sentence in a criminal case back tosfhée" (| cou s here*lt considers a

miscarriage of justice might have occurred oiw?u'd rep on 406 of the
Crimes Act 1961, under which the retjg[r;k:p r Qly%xercxsed by the
¥ \ Q\'\\__‘_ v

Governor-General on Ministerial advice. «

30.
31.
~ S |
32.  For example, it clearigj fédge the proper role of the courts as determinants of

criminal responsibility aqg herefo ‘_ precliides the possibility of the CCRC acting as a
body which effe .k, [Pweinvestigdtes ‘giminal cases or determining liability. We do not
bropose any ghanges to the status.aio n this reaard 9(2)(f)(iv)

9(2)(f)(iv)

33. a review by the CCRC will be on application.
34.
9(2)(g)(i)
35.{,— “They K CCRC can make a reference to the COUIS I rematlion 10 a aeceased person's

cage. However, this is possible because the UK appeals system enables someone to
approved by the Court of Appeal to represent the deceased.




36. There is no comparable provision in New Zealand’s general criminal law for an appeal
to be held where a person is deceased. 9(2)(f)(iv)

=

Given/the resources
sonah le “expectation that

the State puts into securing a conviction, th ¥
some resource and initiative will be expen Fﬁ?}a{:CRC fo hi den’nfy and address
wrongful convictions. Having an mdean ;{t body tl@t\h\ e ability to review
convictions that are a source of public d|s |e is lik £nhance public confidence,
and respond to the concern that the cun‘em};ysterg 1332 weactive.

40. 19(2)(f)(iv)

41.

42

9(2)(F(iv)

44,  None of the international CCRC models appear to have express statutory grounds to
refuse to undertake a review. Rather, the international CCRCs have all developed and
published some form of guidance to assist people in preparing an application and
understanding the process. The UK CCRC, for example, has released a particularly



45.

comprehensive set of formal memoranda setting out their approach to their casework,
including a two-stage decision-making process on applications

Conversely, complaints bodies in New Zealand often have an explicit power to decide
to take no action on an application. The grounds for exercising such a power include,
for example, that the application is vexatious or minor in nature. We understand
complaints bodies find this useful, and it may give confidence to the CCRC not to
pursue applications that clearly have no merit.

&
A

9(2)(F)(iv)

47.

48.

5

Disclosure of the reasons underpinning a decnslén s 'wtal for :Hle“xg(muples of
transparency and natural justice. Currently: ._\.\\ ,,/ { )
R %) j
47.1. the applicant gets a copy of the fuli repoﬂ froén the Mﬁ‘nst&%o‘fhe Minister, on
which the Governor-General's decns;;emsha&ed and"' h N
47.2. where there is a referral, the (;qaso fbr the rgfemajfm set out in the Order in
Council which effects the referra?@nd his is pub‘ﬁ@eq in the Gazette.
‘\\,-\H_ \

Reasons for declining an apphq.:atlomqre not m/aﬂa p‘Bhbe under the present system.




Further work is required to recommend a test for referral to the courts

52.  Legislation to establish the CCRC will need to specify the ground or grounds on which
referral to the court is permitted. We have not yet reached a view on the appropriate
test, though we have identified a number of options including:

52.1. where there is a ‘real possibility’ that a conviction or sentence will be set aside
(per UK CCRC)

52.2. if a miscarriage of justice may have occurred and referral is m the n,‘iferests 0 .-
justice (per Scottish CCRC), and A, W/ 9(2)(g)(i)
52.3. where satisfied that a miscarriage has occurred due to an l]nreasonable jury )

verdict, or a miscarriage has occurred for any reason (per Cnm‘TnaI Prq:;edu |
Act 2011, s 232). A 9(2)(9)(i)

'-’\

53.  The test for referral is arguably the most important eleméht oﬂﬁe CCRE’s. r‘emut - the
threshold set will inform the number of referrals. Any’ comcems or crities. Bf\the test are
likely to be a main cause of any lack of public coaﬂderxf;e jifa CCR( FoﬁeXample the
statutory test for case referral for the UK CCRG and:how the test I'.i\appl‘ed has been
the subject of ongoing debate.? j 4 \

54.  Part of this question is whether there is a neeq Tbr a statum reqm'irement that applicants

should be expected to exhaust all their appeah béfore a refenuj #0 the courts may be made.

55.  Strong conventions, reflecting the separatlon of f.wwem, {mderpln the exercise of the
Royal prerogative of mercy. By canvention,s appﬁi:,ants are expected to use their
appeals before applying forghe prgrggatlve of mefeys This is because the prerogative of
mercy is not an opportuhity fo fepeat afguments or re-examine evidence that have
already been consndereﬂ *by tﬁegourts )

56. Itis also not the Egecutlves role ta su\bﬁftute its judgement for that of an appellate coun,
particularly whegn the £otirt has yet ’&:\b& given an opportunity to exercise that judgement.
This is the pag‘ tign u\ﬁhe UK, Smﬂahdand NZ.

57.  Section 1 406 6 of the Crlmes Act, hnwever makes it explicit that the Governor-General may
makg a gﬂce ‘at any time’ regardless of whether the applicant has exercised their
fi htq\gz peal Thgﬁco "CCRC may also make a reference at any time, regardless

ﬁf a pea} The UK C'.{BR may only make a reference if an appeal against the conviction,
‘werdiety ﬂndln -Qr Sentence has been determined or leave to appeal against it has been
refysed; though thqs ‘does allow for exceptional circumstances.”

58. Expllcm-y Iln‘-tmng the ability of the CCRC to make a reference only to where appeal
ngh/ts haafe been exhausted would lead to a lower workload. It would be a rare case, if
a ight legitimately lend itself to a review by the CCRC prior to appeals being
- - ga'usted Creating a firm statutory rule that appeals must be exhausted, meanwhile,
f—'-" co}lld‘ﬂead to inflexibility.

5 See, for example, House of Commons Justice Committee, Twelfth Report of Session 2014-15.
6 Refer Criminal Procedure (Scotland) Act 1995, s 194B(1).
7 Refer Criminal Appeal Act 1995 (UK), s 13. Processes



59.  Given the importance of settling on a test that is effective and constitutionally appropriate,

we propose to consult on the test for referral in the New Year and provide you with further
advice. 9(2)(9)“)

There will be a residual Royal prerogative of mercy role for the Governor-General

60. The CCRC will essentially inherit the responsibility from the Governor-General for
examining miscarriages of justice and enabling them to be corrected, where necessary,
by the courts. However, as the Royal prerogative of mercy remains in fgrce via the
Letters Patent, the CCRC reforms will need to address the relatlonshlpf bmeen the &£

CCRC and any residual role for the prerogative of mercy. ”} W/ e

61. 9(2)(f)(iv)

61.1. J9(2)(f)(iv),
9(2)(9)(i)

F

63.  There is further to. ..«' on ho 8 es already being considered under the Royal
prerogative shgul ghandled on e CCRC has been established. We will provide
further advncg»on his, and otl1e nal arrangements, in our subsequent briefing.




69. Some stakeholders may raise the possibility of the CCRC having an advocacy function,
as some other independent bodies in New Zealand do.

2
The composition of the membership of the “CCR
confidence in its decision-making abilities qnd ln“d

zrnational G;CRO*models also require a portion of their
membership to have lega“l qlialjﬁ(‘.anons 1‘ )

r 4

The UK and Scottish CCRCs also require that a
portion of mrmﬂicular knowledge or experience in the criminal

justice systemy 9(2)(f)(iv),
9(2)(9)(i)

8 One third of members in the UK and Scotland, and two thirds in Norway.
10



8%.

86.

87. ,

Y 4

f

\:Egvant Minister can exert indirect influence through budget monitoring and the

Statement of Intent process.

The process of decision-making on a case review is largely the ﬁns‘é acﬁ?ss the QK ‘-*1
Scottish and Norwegian CCRC models. The reviews are carried CBRC st

recommendation is made to the members of the Commission. Cases

is not recommended will usually be closed on decision of g,éin le Commissi
the Chair). Where a reference is recommended, or ar

here a reft r
er (us ually

rgu e made, both, way,
quorum of Commissioners will decide whether to mak&a r;fe ce.’® \\\“‘ 9(2)(9){1’)
v 4 N

‘_l

o’
An ICE is typlca%/ %;guasn-jutﬁt;a“hor investigative public body that is generally
considered t/g;f;i}a ;{?ppropnatgqna Where, for example:'°

\/

85.1.

cutlve government

he Royal prerogative is an executive
n, one of the key objectives in establishing a CCRC is to achieve
erfdence from the core Executive.

N
% are, however, some disadvantages to the ICE model. For example, while

isters are prevented from directing the body how to perform its functions, the

® In the UK CCRC and Scottish CCCRC quorum is no fewer than three members, at least one of whom must have legal
qualifications.

1 See, for example, Legislation Advisory Committee Guidelines (2001 Edition), Chapter 9; Legislation Advisory
Committee Guidelines (2014 Edition), Chapter 17.
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88. Establishing the CCRC as an independent statutory officer along the lines of the
Inspector-General of Intelligence and Security (the IGIS) may also be appropriate. The
IGIS model would allow for the development of a completely bespoke office with, for
example, tailored reporting requirements rather than the relatively intensive ICE
reporting requirements.

89. [92)H(v)
Consultation with State Services Commission on CCRC structure is required \ V.
@ K ,,‘-;-:""
90. The State Services Commissioner has particular responsibility for aQyis}j;iﬁ:M‘rﬁsters,pﬁ*’
proposals to establish, merge, or disestablish State sector ager!pi_és‘t ther than State- |
owned enterprises). The Minister of State Services must also be Gansulted on @abinst-"
papers proposing to establish a new public body. h 3 \Va

—

¢

) «®U
91. We therefore propose to specifically consult the State §é{¥1ée§?€ommi§§iqq-_a§ part of
the preparation of a draft Cabinet paper and the Re%@atg,ryimpact Sjg;eménﬁ We also
recommend that you forward a copy of this briefigg_\&;g%inister éf Sﬁté@ervices to
enable early consultation ahead of submission ;qC b{t} f f"“%{\l\&-:;-“ 9(2)(g)(i)

93.  Currently, the Ministry of dUsti¢e refies oq.;mépé@tio'n for access to official documents,
and on an applicant’sﬂ_;uvréﬂt,_.\aﬁd previgus Ia\qy‘ers for information about the case and
how it was handled. L\Witfigss intenfews, arg’ undertaken with their consent and the
provision of court Qgggx@ﬁ]diciakﬂfggﬁ?tioﬁ :

» \/™® WK

94.  While the lagK of statutory info’(egwaﬂ\é};,-g’athering powers has not proved an obstacle in
practice, rel'g(gg Qg»cooperahﬁqQ'hLone can cause delays. For example, there may be
competing priotifies for the bogy or person information is being sought from and
ther@}é’rq fopation rﬁgz not be provided in a timely manner.

&L »° . N
95. e %ﬁﬁd co plgif;té‘:béﬁies will generally have some powers to request information
{rpgnu lic %@

or_pr te persons and bodies. Further, all international CCRC models have
pawers to c?'fnpel information from a public or private body. These powers appear to have
been hel i}\ thgse CCRCs’ work, including where failure to disclose information at trial

was qﬁéy égb'rﬁéﬁt in the apparent miscarriage of justice.!
LS O

11 See, for example, Lissa Griffin, ‘International Perspectives on Correcting Wrongful Convictions: The Scottish Criminal
Cases Review Commission’ 21 The William and Mary Bill of Rights Journal, 1153,1214 (2013).
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9(2)(f)(iv)

97 Ho(2)(f)(iv)

Cooperation is generally a more effective method of engagement than more
coercive means that involve the delays and costs associated with court procedures.
However, there are circumstances where reasonably constructed mformatlon gathering
powers may be necessary as a tool of last resort.

98. [f9)iv),
9(2)(g)(i)

9(2)(F)(iv)

9. Ho2)(fiv),
9(2)(g)(i)

9(2)(F)(iv)

101 F9(2)(f)(iv),
9(2)(g)(i)

u can beg€onfi that there are miscarriages of justice that have gone unremedied
@ of that power.” 13

becausle%\7

&

103. Furthg »,}ﬁe power is seen as mcreasmgly necessary there due to privatisation of some
justice services, including in forensic analysis.'¢

12 District Courts (Access to Court Documents) Rules 2017 and Senior Courts (Access to Court Documents) Rules 2017.
13 See, for example, Criminal Records (Expungement of Convictions for Historical Homosexual Offences) Bill, ¢l 16.

14 We do not propose overriding legal professional privilege — so access to any privileged material could only
be on receipt of a waiver from the lawyer's client.

15 House of Commons Justice Committee, Twelfth Report of Session 2014-15, 40 — 45.
16 Ipid at [42].
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9(2)(f)(iv)

Scotland requires a court order be sought when obtaining information from any
person, while the UK CCRC need not seek an order to obtain information in any case.

internal revue_ a)pan effecme way of identifying and correcting mistakes without the
cost andg&ubllci!y’that an appea?tto an external body or judicial review may attract.®

tie CCRC will also be judicially reviewable, unless otherwise provided.
j;g;l Lfeview is an essential mechanism for maintaining the rule of law important, in
% ures a person with an interest in a decision can challenge the lawfulness of
decision.

112. Decisj

Judicial review actions of decisions made by the UK CCRC and the Scottish CCRC
“=ffave been rare. Decisions from judicial review cases against the CCRCs in both

Q®

17 Section 14 (freedom of expression) of the New Zealand Bill of Rights Act 1990
has been interpreted as including the right not to be compelled to say certain things or to provide certain information;
see, for example, Slaight Communications v Davidson 59 DLR (4th) 416; Wooley v Maynard 430 US 705 (1977).

'8 |egisiation Design and Advisory Committee, LAC Guidelines (2014 Edition), Chapter 25.
14




Scotland and the UK have emphasised that the courts will not override the CCRC
judgement on a case.® Even if the Court objects to a decision to not refer a case by the
Commission on the merits, they may only rule on whether the decision was legally
tenable and, if not, will rule that the CCRC should reconsider the case. Judicial review
is not excluded in respect of other New Zealand complaints bodies either.

114. [9(2)(F)(iv),
9(2)(9)(i)

9(2)(f)(iv)
115.

As the success of this body is dep ép@’e
process applications in a timely manner adequate resourcing is b\

116. Policy decisions relating to the structure. function. powers’afid workload af the CCRC
will impact the cost of the CCRC. 9(2)(f)(IV)

7. J9(2)(f)(iv)

118.

121.

We therefore propose to undertake targeted consultation with the

18 See, for example, Regina v CCRC, ex parte Pearson [2001].

20 \We have estimated an increase in the number of applications per year increase from an overage of 8 to an average of
125 based on international models.

21 On average, it takes 67 working days (approximately 3 months) for a 50 clause Bill of medium complexity.

22 Refer Standing Order 290(2).
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judiciary, other complaints bodies, representative leaders of the law profession,
academics and other key stakeholders to test and refine the proposals in early 2018.

This targeted consultation will take place alongside departmental consultation prior to
seeking Cabinet approvals. Given consultation with the judiciary, we recommend yq
forward a copy of this briefing to the Attorney-General. 9(2)(g)(i)

123. We note that people’s availability over this timeframe may be limited, particularly for
members of the judiciary and legal profession. 9(2)(f)(iv)

v “\ e ‘h-_ .\‘-'.‘-__,.
124. As part of the Regulatory Impact Analysis, the Ministry will negd to develpp an
implementation plan for the establishment of a C C,,: Key elemepts of, the
implementation will include making appointments to t[} B‘Cbrocurl@g oﬁh;e space

and IT services, hiring staff, and developing mtg{nal/ policies a,ng ba\e Handling
procedures. — 4 .\(

125. We anticipate that management of the impleme atatiogn phase’wi \3."”*d§uall transition

126. If you agree, we will unden;’ke sfakeholdeﬁ*cbnsultatlon to test the proposals in this

submission to Cgbin‘ét-- Wé will also provide you with a further

substantive briefif roposa\ 'q\referral to the courts, and other residual polic

issues, early ﬁthe-._ EwYear. . W % —
\{;{ " 3(2)(a)()

Consultation

oukf be kept & ential, and would include a variety of people with
releva t*Q;pergeﬁce and experti%e We anticipate producing a document summarising
the p sﬁjyi’n this pé\f.:qr to,these experts and request comment on the design. Their
feet :II then ﬁ\ﬁn kﬁ refine and, where necessary, recommend changes to the

ol Gposed ok 9(2)g)()

128. Sﬁsuld you*érgre iwe will provide you with updates about the progress of consultation,
mcludmgﬂm\l\\“:w we have spoken, and a summary of their comments when available.
RN

<< ‘
&5 h /,:'/

/-/. . \'\
O

127.
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Recommendations

129. It's recommended that you:

1. Direct officials to draft a Cabinet paper on the basis of the advice @I NO
in this paper on a proposed model for establishing the Criminal
Cases Review Commission

2. Direct officials to proceed to departmental consultation in order tos
test and refine the proposals in this paper :

judiciary, representative leaders of the law profession, ag¢ :
and other key stakeholders to discuss the CCRC

New Year after consuitation

5. Forward a copy of this briefing to the
and Attorney-General for their informati

Attachments: Appendix One — Previous reports on miscarriages of justice

17



Appendix One — Previous reports on miscarriages of justice

1.

Several reports have recommended that New Zealand establish an independent body
to investigate claims of miscarriages.

In 2003, a report titled The Royal Prerogative of Mercy: A Review of New Zealand
Practice (the 2003 Report), recommended the creation of an independent board to
investigate and refer appropriate cases to the Court of Appeal. The 2003 Report
concluded the key benefits of such a body would be that:2 & 5

2.1. applications would be assessed independently of the Executlve {hus avondmgf
any constitutional or separation of powers issues g R

2.2. transparency would be brought to the process

2.3. the exnstence of (and publicity glven to) an mdepahdegnt Board may\ encourage

to be more speeduly resolved, and ___;-, A S —\

e

2.4. possible increased public confidence in ;He cqmibal justige éxstem wnth respect
to reducing the chances for mlscarrlages mﬁ lusti‘ce to og@ur '

In terms of disadvantages, the 2003 Re Q;t nc!ed that. such a body would increase
costs, may receive few complaints and would tequire leglsla’b,au to establish it.

The conclusions of a 2005 Select Commfﬁee regort?" @and a report by Sir Thomas
Thorp25 were largely consistentfvith the findings.ef the'2D03 Report.26

In considering the informétiopn aydilable at ‘the time relating to New Zealand and
international experiences, witfi mi,fscarriages ofx}'ustice Sir Thomas Thorp noted:?”

51. The frequencyﬁf mlscarnageg of j‘l.!shee had likely been underestimated in New
Zealand - N

5.2. “fronzteng" reforms demgned 'lc} reduce the occurrence of a miscarriages should
take pham;, "but no sysi‘erh '¢an totally prevent them occurring, and

5.3., lejenﬂf (;atlon of Er{ors that do occur is not easy and requires significant expertise.

_Th} regoﬂ conc{udéd jha;‘an independent body to address suspected miscarriages of
lustice, would be' mora appropriate than an authority based in the Ministry of Justice.?®

Fit;zgther no pther anahgement would be more effective in gathering information on the
frequencg an cayses of miscarriages of justice.

Sir T@m’as 'Thorp also recommended that an independent body was an opportunity to
adﬁ’ress\the “gross underutilisation” of the Royal prerogative process by Maori and

; _F'asif ika.?®

X \
)

2 Néﬁj{e_]-‘féndle, The Royal Prerogative of Mercy: A Review of New Zealand Practice (Ministry of Justice, 2003).

24 New Zealand House of Representatives, Report of the Justice and Electoral Committee: Petition 2002/56 of Lynley
Hood, Dr Don Brash and 807 others and Petition 2002/70 of Gaye Davidson and 3346 others (2005) 2.

25 Sjir Thomas Thorp is a former High Court Judge, Chairman of the Parole Board and Crown Solicitor.

26 Sjir Thomas Thorp, Miscarriages of Justice (Legal Research Foundation, 2005).

27 |bid, pg. 77.

28 \bid, pg. 86.

% |bid.
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Other Government Priorities

Criminal Cases Review Commission

8.
9.

10.

11.

12.

13.

14,

Contact: Stuart McGilvray, Policy Manager, Cripiina

This item updates you on the progress of the work to establish a Criminal Cases Review Commission (CCRC).

As indicated in our briefing of 11 December 2017, we are currently undertaking confidential consultation with
the judiciary, other complaints bodies, representative leaders of the law profession, academics and other
stakeholders to test the proposed model for a CCRC. We are also consulting with agencies that have a pa Gu“ﬁ’t\
interest in aspects of the model, including the State Services Commission, on the organisational forr[i{)j jhe
CCRC.

We have asked for feedback by 15 February 2018. In the interim, we will begin to preparea d&a:SEiblﬁet paper
and Regulatory Impact Analysis (RIA), recognising that both may be subject to change.
/(\bruary 2018, along

Our intention is to provide you with a summary of the feedback from consultees by 22
with an indication of areas we may need to provide further advice.

We then propose to provide you with a draft Cabinet paper and the Rf}'bv 9 March 2018 for your
consideration, which will enable Ministerial consultation from 17-26 ch 2018. Following any necessary
changes, we would then aim to lodge the Cabinet paper and RIA on gelarch 2018 for consideration at the
Cabinet Social Wellbeing Committee on 4 April 2018. é

We have provided a letter to your office for you to send to thésAttorney-General that seeks his agreement to
begin drafting of a Bill ahead of Cabinet decisions. This wll]\6 ensure the Bill can be introduced as soon as

practicable, and enacted before the end of the year se\q‘:j mmission is operational in early 2019.
Officials are available to discuss this timeframe wit e will also provide updates on any significant issues
raised during the targeted consultation ahea¢: February 2018.

.Ph|s 9(2)(a)

Ruth Fairhall, Deputy Secretary, Policy. Ph|s 9(2)(&)

(E}Q Out of scope

In confidence - free and frank
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Government P_riorities

Out of scope -;\
O

o

Criminal Cases Review Commission -"*\

4.  This item updates you on the progress of the wor oxeg‘hlﬁish a Criminal Cases Review Commission (CCRC).

5. As indicated in our briefing of 11 December 20 KWe are currently undertaking confidential consultation
with the judiciary, other complaints bodies, gg&r sentative leaders of the law profession, academics and
other key stakeholders to test the pro %fmodel for a CCRC. We are also consulting with agencies that
have a particular interest in aspect; qé\g odel, including the State Services Commission, on the
organisational form of the CCRC./{

6.  We have asked for feedba 5-February 2018. In the interim, we have begun preparing a draft Cabinet
paper and Regulatory | nalysis (RIA), recognising that both may be subject to change.

7. Our intention is to %you with a summary of the feedback from consultees by 22 February 2018, along
with an indication f areas we may need to provide further advice.

8. We then prfpose to provide you with a draft Cabinet paper and the RIA by 9 March 2018 for your
considefationyWhich will enable Ministerial consultation from 17-26 March 2018. Following any necessary

9

changes;wWé would then aim to lodge|s 9(2)(a)

%Q@Z}(a) |
\,46 ¢have provided a letter to your office for you to send to the Attorney-General that seeks his agreement to

egin drafting of a Bill ahead of Cabinet decisions. This will help ensure the Bill can be introduced as soon as

Q«-, practicable, and enacted before the end of the year so the Commission is operational in early 2019.

10.

Officials are available to discuss this timeframe with you. We will also provide updates on any significant
issues raised during the targeted consultation ahead of 15 February 2018.

Contact: Stuart McGilvray, Policy Manager, Criminal Law. Phis 9(2)(a)
Ruth Fairhall, Deputy Secretary, Policy. Ph|s 9(2)(a) |

In confidence - free and frank
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Government Priorities

Out of scope &

Coalition Agreement /i\\

Criminal Cases Review Commission: consultation and next steps @‘

2. On 10 January 2018, the Ministry began consulting on the proposed modelf: tue Criminal Cases Review
Commission (the Commission} with external legal experts, academics, ent agencies and entities with
similar functions {including the British and Scottish Commissions). lose of consultation on 16 February

2018 we had received responses, written and in person, from 19 sUbmitters. We have provided copies of the
written submissions, and a summary spreadsheet, to your o |

There was universal support for the establishment of the ission and consensus on much of the
proposed design. However, there were areas of dis Zg mn\.nt in relation to the proposals:

(:) s 9(2)(f)(iv)
PR

4, Some submitters favoured thir:lmlssion having a broader range of powers and functions that can be
exercised on its own initi ﬂ'& d flexibly to address possible miscarriages. Others favoured a more tightly
constrained and pres mmission that is focused on referring deserving applications from convicted

persons back to th
L

Q\) s 9(2)(N(v
Lo

-~
6. Th@.@&@ main area that requires further consideration is the recommended form of the Commission

9(2)(f)(iv)

w

a.

¥

\Q%

We are engaging with the State Services Commission on this guestion.

7. We will provide you with a briefing outlining our recommended approach to these issues and a draft Cabinet
paper seeking agreement to the policy in the week of 12 March 2018. IS 9(2)(a) I

s 9(2)(a) |

is 9(2)(a) | . You are visiting the Scottish Commission on 19 March, which will provide

In confidence - free and frank




an opportunity for you to test specific matters with them. ]s 9(2)(a)
s 9(2)(a)

8. Budget bids and implementation planning for the Commission are progressing. We have begun preliminary
drafting with PCO.

Contact: Stuart McGilvray, Policy Manager, Criminal Law. Ph|s 9(2)(a)

Rajesh Chhana, Deputy Secretary, Policy. Ph]s 9(2)(a)

In confidence - free and frank
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Hon Andrew Little, Minister of Justice

Supplementary advice on the Criminal Cases Review Commission model j{\

O

Date 9 March 2018 | File reference

CON-34-22 \ ;L:

Action sought

Timeframe A\(\)@

Note tr_1e contents of this briefing

Indicate any amendments you wish made to the draft Cabinet
paper enclosed with this briefing

Direct officials to arrange for formal Mlnisterial consultation on
the draft Cabinet paper

Direct officials to undertake any further targeted_consultatlon
that is necessary to test elements of the proposed modei for théz‘

Criminal Cases Review Commission
Forward a copy of this briefing to the Minister of State w

and Attorney-General for their information

16 March 2018 /\\

@V“
<(c§2‘

\-_f
Contacts for telephone discussion (if requ%g;(

: Telephone First
Name Positign, (work) (alh) contact
Brendan Gage General a%!;&{ 04 494 9908 s 9(2)(a) J
Crimina
Stuart McGilvray w@d@nager 04 918 8812 9(2)(a) X
hal Law
Andrew Goddard ~ \§ \S Yr Policy Advisor ls 9(2)(a). il

Minlster s ofﬂc@plete

| [ Noted @] Approved [7] Overtaken by events

I:_] Withdrawn [CJ Notseen by Minister
r's office’s comments




Purpose

1. This briefing provides supplementary advice on the proposed model for a New Zealand
Criminal Cases Review Commission (CCRC), in response to views raised during
targeted consultation with key stakeholders.

2. We seek your agreement to proceed with Ministerial and further departmental
consuitation on the attached draft Cabinet paper. \

Executive summary b

3. Targeted consultation undertaken in early 2018 on the proposed model ;@é‘:a CCRC
indicated strong support on the general approach Responses also pro valuable
critique of areas of the mode! and identified new issues for considerati d

4. We have considered the responses to targeted consultatnon@%?ully and have
undertaken further analysis on a range of important issues; dludmg the test for
referring suspected miscarriages of justice to the courts, the QCB 's powers to obtain
information, and whether the CCRC should have an own- rrm\\&n inquiry power.

5. The design of the CCRC is complex and the issues can 'hé resolved in different ways.
However, we think the advice below helps to strike @ bfn[gnce between the different views
put forward during consultation, and will contrlbuta téfestabllshmg an effective CCRC.

6. We have also prepared a draft Cabinet p@p’ér th@t reflects our advice on these issues.
The draft paper is enclosed for your conal q‘r‘aﬂon

7. Subject to your agreement on the matt & in this paper, we will work with your office to
arrange for Ministerial consultation on- tge draft Cabinet paper. We will also undertake
further departmental consul% h during this period. Similarly, subject to your
agreement, we will conti te/i some of the newer proposals with some of the
experts who took part in tf%etéd consultation.

Background

1(\ +‘9

8. In late 2017, éf,\b)owded you with an initial briefing on the key considerations for
estabhshlng RC and advice on a proposed model. Officials also sought agreement
to consult\ggpl}} he judiciary, complaints bodies such as the Independent Police Conduct
Authorit esentative leaders of the law profession, academics, and other key
sta rs to test and refine the proposed model.

9. Q}‘gnsultatlon period has now closed, and we provided you with copies of the

\? ack received on Friday 23 February 2018 The feedback was generally supportive

< of the proposed model, but submitters did raise questions about several aspects of the
proposals and raised additional issues to consider.

@roposed model for establishing a CCRC

.57 "\

10.  This section provides supplementary advice on issues raised during consultation, or
identified by officials, specifically:



10.1. the organisational form of the CCRC

10.2. the test for referral to the courts

10.3. the secondary functions of the CCRC /‘L
10.4. the residual role for the Royal prerogative of mercy (1; - )
10.5. the scope and process for the CCRC's information-gathering powers \ |
10.6. a mechanism for testing claims of confidentiality and privilege (j?i‘
10.7. protections for information gathered by the CCRC ’K

10.8. an explicit statutory power for the CCRC to regulate its own prac <]

10.9. allowing the CCRC to take no further action in respect ofcﬁpﬁcation

10.10. an ability to co-opt specialist advice, and <(

10.11. the power to initiate a review on the CCRC's own\'@ve.

11.  Our advice on these issues is reflected in the dr S‘Qablnet paper enclosed for your
consideration. We will amend the draft Cabinet .ﬁa{ Th line with your directions prior to

(¢

any Ministerial consultation.

The organisational model for the CCRC
12.

] “As indicated in our previous briefing, we have also
B} and other possibilities, with the State Services Commission.

13.

1 A new office, with administrative support from government, with the task of exercising specific statutory functions or

powers independently of Ministers,
2 A senior deparimental officer will generally be required by statute to exerclse spacific statutory responsibllities

independently of Ministers and deparimental Chief Executives.
3 Some examples of an independent statutory officer include the Inspector-General of Intelligence and Security and the
Judicial Conduct Commissioner. In the justice sector, the Legal Services Commissioner is an example of a senior

departimental officer.
3



16.

17.

18.

Confirming the approach to the test fd
19.

20.

We consulted on a proposqém‘est informed by core constitutional principles and overseas
experience

21,

23.

(}21' United Kingdom — that there is a ‘real possibility’ that the conviction or sentence

s 9(2)(f)(iv)

recommend you(forya
this briefing to the Minister for State Services for his conmderat@unher
consideration of these issues will serve to address the concerns raised above in a

As noted in our previous briefings, the test fort
complex element of the design of the CCRC. f’

The test we consulted on captures the I principles underpinning the exercise of
the referral power, on which there was e | agreement. However, there were matters
highlighted in submissions that sug s %\a test can be refined and clarified further. We
suggest you seek Cabinet approyal to"adopt, in principle, the test we consuited on and for
officials to test the drafting with('splect experts before introduction. Our reasons for
recommending this approa out below.

case back peal courts where it considers a miscarriage of justice might have
occurred. T replace section 406 of the Crimes Act 1961, under which the referral
power :: tly exercised by the Governor-General on Ministerial advice.

The CCRC's & nctlon will be to refer any conviction or sentence in a criminal
|

in the legislation for the United Kingdom (England, Wales and Northern
CCRC and the Scottish CCRC are:

will be set aside, there is new argument or evidence, and the applicant has
exhausted the appeal process, and

22.2. Scotland - that a miscarriage of justice may have occurred and that the
reference is in the interests of justice.

We put forward the following test for referral during targeted consultation:

s 9(2)(f)(iv)



Proposed test for referral

s 9(2)(f)(iv)

A

—

24. This proposed test was informed by the core prh@! underlying the Royal
prerogative of mercy and the referral mechanlsms xerc ed by the UK and Scottish
CCRCs, including that:

24.1. the courts should have an opportu It conslder a person's conviction or
sentence if a miscarriage ofjustlce e occurred
24.2. convicted persons are nor ex ected to exercise their rights to appeal

against conviction or sentenc bgfore asking the CCRC to Intervene

24.3. the referral process iS\%e n opportunity to simply repeat arguments or re-
i i already been considered by the courts

examine evidence y'%
24.4. what is norm required to justify re-opening a case is “something new" —

24,5, the refey ALt gst should be permissive, not mandatory, so a referral is hot made
24.6. B€RC should be satisfied that the case to be referred is capable of
porting an appeal

25. @ itfers broadly agreed with these underlying principles. However, there were
iffering views on whether the proposed test sufficiently refiected these principles and
everal responses opposed the construction of the test for the reasons outlined below.

_
N —




s 9(2)(F)(iv)

27.1. s 9(2)(f)(iv)

- s 8(2)1)(v)

29.

30.

r‘\“;_.'
Officials’ comment on overseas tests {Q

3.

'%
32.

s 9(2)(f)(iv)

33. In " , the overseas tests capture the same principles outlined above in paragraph
it by different means.

3{. th tests are inherently predictive, in that the CCRC must consider whether there will be
7 grounds for a court to uphold an appeal if a case was referred back. Both tests provide

means for the Commissions to insist on applications being able to point to “something
new" that has not been considered in the Courts. The distinction essentially lies in the
extent to which the statutory language encapsulates these principles explicitly.

8 D, Nobles and R. Schiff, The Criminal Cases Review Commission: Establishing a Workable Relationship With the Court
of Appeal [2005] Crim LR 173 at 189).

6



Recommended approach

35.
s 9(2)(f)(iv) /fk
| C 3
Nl NP/ \ AN N '
36.  We therefore propose that the Cablhet paper: :
36.1. seeks agreement to adopt, in principle, the test we consulted on J
s 9(2)(f)(iv) ) ?\
36.2. notes that submitters raised matters which suggest the pro }= test can be
further refined and clarified to ensure it reflects the core prin i‘;! ashspecifically to:
i s 9(2)(7)(v)
s 9(2)(f)(iv)
37.

38.  We heard a range of views oh the value of including secondary functions for the CCRC.

30,

8 9(2)(f)(iv)

s 9(2)(f)(iv)




42.

43.

s 9(2)(f)(iv)

s 9(2)(f)(iv)

It was also suggested during targeted consultation that the CCRC should have a

#

A

statutory function to advise on compensation claims relating to miscarriages of justice. [ .

s 9(2)(f)(iv) |

44,
Reslidual role for the Royal prerogative \
45. In our last briefing, we indicated that there wp e

prerogative of mercy. s 9(2)(F)(iyr 8 :

45.1.
45.2.
45.3.

45.4.

s 9(2)(F)(iv) |

alance, responses to targeted consultation tended to agree that it was vital for the

rerogative, and that the proposed approach was an appropriate way of doing so.

46,
{(%glslation to clearly articulate the relationship with the residual powers under the Royal
/

48,

s 9(2)(A)(iv)




53.
s 9(2)(f)(iv)

N, ]
e s 9(2)(f)(iv) J—

Existing p ~es retained in relation to information sought By the CCRC

55, submitters raised questions about whether the CCRC would be able, in
cising its Information gathering_no n_override any existing privileges in
elahon to information.

&
&

: s 9(2)(f)(iv)



56.1.

56.2.
57.

Statutory protection for information gathered by the CCRC |G (“:ﬁ\
L ,}:

58.  Adequate protections for information obtained by the CCRC was consisté’g\R%Faised
during targeted consultation as an important area to address. y

s 9(2)(f)(iv)

59.

s 9(2)(f)(iv)



70, \».é power to decide to take
{ho action on an application.!

s 9(2)(f)(iv)

11 See, for example, Indepandent Police Conduct Authorily Act 1988, s 18; Judicial Conduct Commissioner and Judicial
Conduct Panel Act 2004, s 15A.




71.

s 9(2)

(F)(iv

——
~—

71.1. MSSR2) M)

712, Bs9(2)(f)(iv)
71.3. fIs 9(2)(f)(iv)
714 s 9(2)(f)(iv)

71.5. Wl 9(2)(f)(iv)

71.6. s 9(2)(f)(iv)

s 0(2)(f)(iv) [

s 9(2)(f)(iv)



77.1. s 9(2)(f)(iv)

77.2. s 9(2)(f)(iv) /e\
77.3.
774.

s 9(2)(f)(iv)

78.  We understand that the other CCRCs have found proactive in%&ﬁ;ns to be
necessary and desirable, albeit in limited circumstances, despi ng no explicit
statutory authority for this power. Some situations where this arj clude where:

78.1. an investigation indicates that an issue with a pa ar conviction may have
ramifications for a co-accused's case, the used has not made an
application'?, or

78.2. thematic issues™ are brought to the atten .'\f"- e CCRC.

79.

e

s 9(2)(f)(Iv)

*2 For an example of this, see Johnston & Allison v HMA 2008 SCCR 236,

13 Thematic issues could Include matlers such as widespread material non-disclosure, advancss in forensic science, or
investigative practices.

' Depariment of Corrections, ‘Prison facls and statistics — September 2017",

- W5 92)(f)(iv)
13



83.

84,

85.

86.

It is not intended that the CCRC should operate as a further right of appeal, simply to
allow the rulings of the courts to be challenged. Referrals to the appeal courts under
the Royal prerogative of mercy nearly always turn on the availability of “fresh” evidence
that, for some reason, has not been previously examined by the courts. Sometimes,
there is a related question about whether trial counsel was in error in not discovering or

adducing such evidence. Other matters that could support a successful appeal may

arise for consideration but they are usually dealt with via the normal appeal process,

9(2)(f)(iv)

for referral.

9(2)(f)(iv)

Timeframes for Cabinet approvals

87.

88.

89.

90.

You have indicated that you intend to have ?E’t’foperatmg in early 2019, with
enabling legislation passed in 2018. ( \

We have prewously recommended that, )r@;\wlsh to pass the necessary legislation for
a CCRC in 2018, Cabinet approvals tal{e,eplace in late March with a view to introducing
a Bill in late June or early July." (\“)

In light of your schedule and ggs:ly’ g{ngagement with the Parliamentary Counsel Office,

we now propose to aim fo % approvals in early April. Specifically, we suggest
lodging the Cabinet paper K e for consideration by the Social Wellbeing Committee

in April 2018.

Introduction at thi&’ Qwould allow for the minimum period of four months at select
committee.8 Seto eading, Committee of the Whole House, Third Reading, and the
Royal Assenc\ Id’then occur across November and December 2018.

Next steps

£
Q‘@-’

part in targeted consuitation.

Given the machinery of government and broader constitutional implications, we also
suggest you forward a copy of this briefing to the Minister of State Services and the

Attorney-General. We will also consult further with the State Services Commissioner
about Blls 9(2)(f)(iv)

17 On average, it takes 67 working days (approximately 3 months) for a 50 clause Bill of medium complexity.
18 Refer Standing Order 290(2).
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Recommendations

93.

It is recommended that you:

1. Note the contents of this briefing (: |

J
a8

\S

2. - Agree that the Cabinet paper:

2.1. seek agreement to adopt, in principle, the test we YEB
consulted on ( 59(2)(f){|V) 2 N

22. note that submitters raised matters which stgdestuth®" YESY NO
proposed test can be refined and clarified to & it
reflects the core principles Q

2.3. seek agreement for officials to consider thé%t further in /I NO

light of submitters’ concerns and test opti ith selected
YES

experts
I NO

3. Indicate your preferred approach to tbqﬁ%pe of the CCRC's
information-gathering powers, namely @? er to;

3.1.

s 9(2)(f)(iv)

3.2,

9(2)(f)(iv),

4, Indicate to oﬁﬁia ly amendments you wish to see made to the (9)()

draft Cabine

s 9(2)
( o work with your office to arrange for Ministerial

NO
aflaivon the draft Cabinet paper
ok

fficials to undertake any further targeted consultation with @NO
judiciary, representative leaders of the law profession,

ademics and other key stakeholders that is necessary to test

elements of the proposed model for the CCRC

o

% i YES/NO
N .




8. Forward a copy of this briefing to the Minister of State Services
and Attorney-General for their information

Stuart McGilvray
Policy Manager, Criminal Law

APPROVED  SEEN NOT AGREED

Hon An w Little
Mmlster Justlce

Date \QQ/ g/ \% | ﬂ:(\

16



Criminal Cases Review Commission: areas for further

 MINISTRY OF - .
discussion

\ JUSTICE

labhu o te Ture

Hon Andrew Little
28 March 2018

Purpose

1. This paper provides information on several issues arising from your comments on our briefing
of 9 March 2018 with a view to confirming the approach you wish to take in the Cabinet paper.
We are available to meet and discuss any matter should you wish.

The test for referral h

2. You have indicated that you wish to specifically discuss the test for the CCRC to%in
deciding whether to refer a person’s conviction or sentence back to the courts.

3. This section provides some additional background information in response to yo \bmments
on our briefing of 9 March 2018, including on the extent to which the te require the
CCRC to predict the outcome of the referral.

Proposed test for referral .

Tests for referral are aligned with g o 1d% of appeal

As indicated in our previous‘atlyice, the tests for referral for overseas CCRCs are aligned to
those jurisdictions’ statl%grounds of appeal. For example, in Scotland, ‘miscarriage of
justice’ is the sole gr% f appeal against conviction and sentence. Therefore, when the
Scottish CCRC reféTrghNést mentions a ‘miscarriage of justice’, it is referring directly to the

ction 232 of the Criminal Procedure Act 2011 provides the court must allow an appeal
gainst conviction if satisfied that:

Qg/ a. in the case of a jury trial, having regard to the evidence, the jury’s verdict was
unreasonable

b. in the case of a Judge-alone trial, the Judge erred in his or her assessment of the
evidence to such an extent that a miscarriage of justice has occurred, or

c. inany case, a miscarriage of justice has occurred for any reason.

Approved by: Brendan Gage, General Manager, Criminal Justice, Policy Group
File number: CON-34-22



7. Most appeals are concerned with whether “a miscarriage of justice has occurred for any
reason”. Under section 232(4) miscarriage of justice means any error, irregularity, or
occurrence in or in relation to or affecting the trial that:

a. has created a real risk that the outcome of the trial was affected, or
b. has resulted in an unfair trial or a trial that was a nullity. /&

8.  This definition gives rise to two broad categories of error that can constitute a miscarriage
justice; matters that could have affected the result of the trial, and matters that could h
affected the overall fairness of the trial.

Grounds for appeal against sentence in New Zealand Q

9.  Section 250 of the Criminal Procedure Act codified the ‘error principle’ that h; Qg governed
sentence appeals. A sentence appeal may be allowed if, for any reasoniy{ ‘ is an error in
the sentence imposed on conviction, and the appeal court considers ":= adif

d

should be imposed.

10. As with conviction appeals, there is scope for a successful R @ogative of mercy (RPM)
application relating to sentence based on ‘fresh evidence'z jmportant matter of fact that
was not before the sentencing judge but, had it been, wou ely have affected the sentence.

11. However, sentence appeals are frequent and the n \wppeals process deals with virtually
all substantive issues about the length and bs\ rms of a person's sentence. RPM
applications on sentence are corresponding!

Meaning of ‘reasonable prospect’ that the gouft will allow an appeal

12. The idea that a person’s case should pable of supporting a successful appeal underpins
the proposed test for referral, as i’has informed the Ministry’s approach to the RPM.

13. 3 9(2)(f)(iv}

14. ‘Reasonable prospechef success’ is not an expression of certainty or even probability. An
adviser does ndthaye to be sure that an appeal will succeed or be satisfied on the balance
of probabi@ an appeal will succeed. There should, however, be a viable basis for
appeal, su ed by sufficiently persuasive evidence and/or argument that it could be
entert@ by the appeal court.

onable prospect’ test is similar in this regard to the United Kingdom (England, Wales
orthern Ireland) CCRC's ‘real possibility’ test. The courts have held that a ‘real

<</% ossibility’ means:"
<( _more than an outside chance or a bare possibility, but which may be less than a probability
f or a likelihood or a racing certainty.”

On current exercise of the ‘reasonable prospect of success’ test, where there is a real issue
of substance but the Ministry is not sure of the outcome, it will recommend referral.

17. If it is abundantly clear that there is no sound basis for an appeal (that is, if the Ministry is
sure), then it will recommend that the application be declined. In the uncommon case where

1 R v Criminal Cases Review Commission (ex parte Pearson) [1999] 3 All ER 498 per Lord Bingham.

Approved by. Brendan Gage, General Manager, Criminal Justice, Policy Group
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there is no obvious precedent in existing case law, the Ministry would revert to core principles,
as the appeal courts do.

18. In short, the ‘reasonable prospect of success’ test need not limit the scope for assessment
of and referral of a case raising an issue yet to be addressed by the appeal courts. If, on the
Ministry’s assessment of the matter, a miscarriage of justice may have occurred, referral to
the court would be both permissible and warranted. /&

Inherently predictive nature of tests for referral Q)

19. The test for referral is inherently predictive, as the courts are the ultimate decision-ma
whether an appeal for conviction or sentence should be allowed. As we noted in ou
advice, the relevant policy question may therefore be s 9(2)(f)(iv)

20. The ‘real possibility’ test is what might be characterised as explicitly prediéive’—"1it is clear on
the wording of the statue that the CCRC must cast its mind to the ouf{C in the relevant
appeal court. Such a test clearly reflects the principle that the CC "’ reuld not refer cases

where there is little or no realistic prospect of success, which w indesirable given the

a‘.._.‘!-'

attendant costs and possible impact on victims.?

21. Conversely, section 406 of the Crimes Act 1961, which ates the. Governor-General's
referral power, contains no explicit statutory test for vif?ra. The exercise of the referral
power is governed by strong conventions, includiw person’s case should be capable
of supporting a successful appeal. In this squ.,vg current statutory framework might

appropriately be characterised as implicitly:@ ive.
r

22. Scotland’s test for referral might also be % terised as implicitly predictive, in that it does
not refer directly-to the possible outc the referral. However, as the Scottish CCRC
notes, it must still consider the rejévant=€ase law and endeavour to apply the appropriate
legal tests in deciding whether E‘%,ake a referral. The result is that the Scottish CCRC
considers it.is not “constrain;g solutely by the approach that the [courts have] taken in the
past to the case under re::‘ew ;, to similar cases.”

23. In practice, while the%ﬁ ome broad trends, the rates of referral do not appear to indicate
any significant differeg etween the outcomes of the Scottish and UK tests. For example,

the Scottish test Bppgars to have produced a slightly higher rate of referrals, though with a
eMN@te of success in court, than with the ‘real possibility’ test used by the UK

pase, it is far from clear that any difference in the rate of referrals, or their

s 9(2)(f)(iv)

3 Scottish Criminal Cases Review Commission, ‘Position Paper: Referrals to the High Court: The Commission’s
Statutory Test'.

4 The SCCRC has referred approximately 5.7 percent of its total applications, of which approximately 65 percent have
resulted in the conviction being quashed or sentence reduced. By comparison, the UK CCRC has referred
approximately 3.3 percent of its total applications, of which around 69 percent have been successful.

5 For example, where the Commission uncovers a form of miscarriage hitherto unrecognised by the courts, or where
the CCRC considers a miscarriage of justice has occurred but is not confident the court will ultimately agree. See D.
Nobles and R. Schiff, The Criminal Cases Review Commission: Establishing a Workable Relationship With the Court of
Appeal [2205] Crim LR 173 at 189.

Approved by: Brendan Gage, General Manager, Criminal Justice, Policy Group
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s 9(2)(f)(iv)

Approach in the draft Cabinet paper

seek to confirm thns approach with you in light of the discussion above.

ihe per accordingly.

33. \ FhiEre are several possible ways an extension to the CCRC's information-gathering powers
vis-a-vis Police could be framed, including a:

Q\/\/ a. right to access any information held by Police’

b. general duty for any state sector organisations, including Police, to provide all reasonable
assistance to the CCRC?®

sfS 9(2)(f)(iv)

7 Similar to the general rights of access to court documents for the public in the District Court (Access to Court
Documents) Rules 2017 and the Senior Courts (Access to Court Documents) Rules 2017.
8 See, for example, Health and Safety at Work Act 1995, s 176.

Approved by: Brendan Gage, General Manager, Criminal Justice, Policy Group
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c. right for the CCRC to access relevant information held by Police and a duty for Police to
provide reasonable assistance,® or

d. requirement that Police, or any state sector organisation, must provide information.°

34.

while there have been delays in obtaining informati
from sources in the past, there is no evidence to suggest Police do not, or will not, co
with investigations. 7

35.

Access to court records

36.

District Court (Access to Court Docurief ts) Rules;2017 and the Senior
Courts (Access to Court Documents) Rules 2017 (the Rules).

37. Under the Rules every person has a general righ cess court documents, subject to any
enactment, court order, or direction limiting. or pfohiliiting access or publication. Specifically,
in relation to a criminal proceeding, every p as a right to access:

a. the permanent courtrecord and a ished list providing notice of a hearing

fthe court given in the proceeding, including any records
icer, and

b. any judgment, order, or minut
of the reasons given by a judigi

c. any judicial officer's senterigjng notes.
38. Thereis also a gener@ f access to any information relating to any appeal.

39. However, some ories of information relating to a criminal proceeding may be obtained

only if a judge perdif¥it."* For any information not covered by general rights of access, there
are specifieq Matters for the judge to consider in determining whether to release the

9 Similar to Oranga Tamariki (Residential Care) Regulations 1996, s 16(5) where “[a]ny person acting as an advocate
for a child or young person under this regulation shall be afforded reasonable assistance and access to records
concerning the child or young person that are relevant to the complaint”

10 See, for example, State Sector Act 1988, s 9.

" Including, for example, electronically recorded documents of interviews with a defendant, or any document received,
or any record of anything said, in a proceeding while members of the public are excluded from the proceeding.

12 District Court (Access to Court Documents) Rules 2017, Rule 12; Senior Courts (Access to Court Documents) Rules
2017, Rule 12.
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42.

Factual innocence and procedural fairness

43. You have indicated you also wish to discuss our recommendation
s 9(2)(f)(iv)

what constitutes ‘fresh evidence’ to support that discussion.

44. ‘Fresh evidence' is something that was not reasonably available jal. To support a
successful appeal, it must also be credible, and it must be suffi cogent that, when
considered alongside the evidence given at the trial, it might ably have led the jury to
return a verdict of not guilty.'* Where the evidence is stron ‘monstrates a real risk of
miscarriage of justice, the appeal court may relax its ent that it be fresh. The
freshness criterion may also be relaxed where the evidengg'relied on was not heard at trial
because of serious error by trial counsel.'®

45. There are two main kinds of potential ‘fresh ev@?j&\

a. evidence relating to guilt — for exampl vidence of witnesses, physical and forensic
evidence, the opinions of experts thatige tdwards proving or resisting guilt, and

b. evidence relating to trial integri —@xampla, evidence about the actions or omissions of
trial participants that have a ng on the conduct and fairness of the trial.

46. Procedural errors are norméui parent at the time of appeal and are corrected at that point.
However, while many mp lications focus on fresh evidence relating to guilt, applications -

ce about the integrity of the trial also arise. For instance, the

alleging there is ne
Ministry is curren %ssing an application alleging that evidence has emerged long after
a person’s trial %: uct by jury members that could have prejudiced the applicant’s trial.

47.

QE‘Q{axt steps

48. We seek confirmation on the direction of the Cabinet paper, and available to discuss these
issues with you further.

13| 9(2)(F)(iv)

4 R v Bain [2004] 1 NZLR 639.
® R v Fairburn [2011] 2 NZLR 63 at [33].
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