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Geographical Indications (Wine and Spirits) i At 2006.
Executive Summary

Employment, working closely with the Ministry of Ed Affairs and Tra
Ministry for Primary Industries, commencing swards |mpI

The Geographical Indications
enacted in 2006. The Act pr
geographical |nd|cat|ons
contravention of the F |

2006 (Act) was
or wine and spirits
ed Gls constituting a

The Act has n 6(a), 6(e)(vi) and 9(2)(j)

& % 6(a), 6(e)(vi) and 9(2)(j)

. They consider that implementation as useful for protecting and promoting

Tr%w nd wine industry now considers that implementation of the Act should
oducts and reputation in export markets, 9(2)(b)(ii) and 9(2)(ba)

This paper recommends that the Ministry of Business, Innovation and Employment
(MBIE) commence work to implement of the Act. While officials have been unable to
identify a problem with the misuse of Gls in New Zealand that the Act would address,
there are trade-related reasons for work to commence on implementing the Act. In
particular, the Ministry of Foreign Affairs and Trade considers that implementation
would support New Zealand’s interest in securing an FTA negotiation with the EU.
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Background

What is a Geographical Indication?

7 A geographical indication (Gl) is an indication (usually a regional name) used to identify
the geographical origin of goods that have a given quality, reputation or other
characteristic essentially attributable to their geographical origin. Gls have traditionally
been used particularly in the European Union (EU) for agricultural goods and foodstuffs
that have qualities that are claimed to be influenced by unique local characteristics like
climate and soil. Well-known products claimed as Gls include Champagne, Scotch
Whisky and Prosciutto de Parma (Parma Ham).

Protection of Gls in New Zealand
8 The WTO Agreement on Trade-Related Aspects of Intellectual P.

10 id er standard 2.7.5 of the

rd 2.7.5 provides that a
0 a spirit, even where the true
indication is used in translation or
\ , ‘style’, ‘imitation’ or the like, unless
loCality or region indicated.

origin of the spisbis\ Irie II
accompanied b BSS
the spirit h en ptoduced in
11 A sin atory regi S ally designed for Gls (sui generis regime) has
rb plementet\i ealand. The use of Gls by New Zealand producers is
nfined to the dustry. Foreign producers, and especially foreign wine
@ irits produ , also\use Gls in the marketing of their products in New Zealand.
Rackground towt raphical Indications (Wine and Spirits) Registration
Act 2006
12 e was a substantial risk that New Zealand wine exports would be blocked

€ EU market because the EU considered they were not using “officially
ognised” Gls on their labels. The EU’s regulatory system for wine imports is
complex and highly prescriptive, both in terms of technical standards and labelling
@ requirements. Under the EU regime, the use of Gls on wine labels is necessary for
other essential information, such as vintage and grape variety, to be able to be used in
the marketing of wine.

13 The ban would have had a catastrophic impact on the New Zealand wine industry. At
that time, the EU was the largest and most significant export market for New Zealand
wine. Wine exports to the EU were returning around $140 million in export earnings
(approximately 46% of the total export earnings for wine).
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The Government’s response was to pass the Act. The intention behind the Act was to
align our law more closely with our international obligations under the TRIPS
Agreement’ and to protect wine exports to the EU by bringing our registration system
for wines and spirits Gls into conformity with EU requirements.

The Act would impose one main restriction in respect of wine labels. A person would
only be able to use a registered wine Gl in trade (i.e. on a label) if at least 85% of the
wine was obtained from grapes harvested within the GI's registered boundary. This
requirement duplicates the 85% rule currently required under the Wines
(Specifications) Notice 2006. The Act would be administered by the Intellectual
Property Office of New Zealand (IPONZ).

Why has the Act not yet been implemented?

Cabinet agreed in December 2007 to delay implementation ((a_;, 6(e) §>
vi) ang <§ 2
9‘2)

16

17

18 @%ustw supp® t’ IHg the Act’s implementation 6(a), 6(€)(vi) and 9(2)(j)
\ 9(2)(b)(ii) and 9(2)(ba)
1

o)

20

Discu \ the EU over negotiating a wine agreement stalled after the European

C siop\falled to obtain a negotiating mandate from its Member States in 2008.

% an Commission has since advised that it no longer negotiates bilateral wine

ents. A comprehensive free trade agreement with the EU is now the most likely

ns to address any outstanding market access issues for the wine industry. New

Zealand is currently working to achieve a launch of negotiations on a free trade
agreement with the EU in 2015.

The market access issue for New Zealand wine which the Act was developed to
address was dealt with in the interim by the New Zealand Government developing an
Overseas Market Access Requirement (OMAR)? that sets out 24 New Zealand wine
Gls that may be used in the EU. This measure, however, still leaves some vulnerability
as discussed below.

' The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) is an
international agreement administered by the World Trade Organization. New Zealand is a Party.

OMARSs are instruments issued by the New Zealand Government that all exporters must comply with
in order to gain access to certain markets.



Why is implementation being proposed now?
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New Zealand is now in the preliminary stages of securing agreement to launch
negotiations on a broad Free Trade Agreement with the EU that should cover the same
core issues as would have been addressed in the bilateral wine agreement. Indicating
a willingness to engage with the EU on Gls, including by implementing the Act, could
assist in securing the launch of those negotiations (see below).

While New Zealand Wine (NZWine) supported the decision to delay implementation, it
now considers implementation should be a priority. First, TRIPs and EU wine related
negotiations are no longer viable; secondly exports have grown significantly, and
consequently the value of NZ wine’s reputation and the risk associated with its misuse
have grown as well. Finally, a 2011 industry-commission
PricewaterhouseCoopers (PwC) showed that future industry gro
Asian markets where misuse of label information generally
major problem in the alcoholic beverages sector.

The PWC review formed the basis for a new export/ pmentstrategy fanthe %
industry, which reaffirmed the central impodanc% opment, registra
f

enforcement. The new strategy involved th Is to give~addey s to
marketing authentic, distinctive, yet ev stories, _a @ Ootect the
geographical aspects of “Brand New Ze misappropty ) pstruction by

offshore parties.

The value of wine exports to t grown steadil 40 million in 2004 to
around $408 million in 2044-..Ov same perio export earnings have grown
from $303 million to aro 3 billion. New Zeqlagqo\ preeuces wine in a cool climate,
leading to distinctivg 7z at are the or higher quality wines and which
also results in & d highe order to be sustainable, the industry
operates in_th and supe M segments of the global wine market®.
New Zeal ine’s/ reputatio to its success in such markets and Gls
enha hi ation by gasi€r for the industry to differentiate its products
from t at the co of the market.

favours implem n of the Act as a means of safeguarding market access
pe EU. It also, sees implementation as useful for protecting and promoting their

oducts in xR0 ts, particularly in developing country markets such as China,
9(2)(b)(ii) and 9(2)(ba)

>

trade perspective, the Ministry of Foreign Affairs and Trade considers there

Id be a number of key benefits arising from the implementation of the Act which

were absent from or not adequately addressed by the Covec report. Implementation
would:

o support New Zealand’s interests in launching an FTA negotiation with the EU;

o facilitate sui generis Gl protection in overseas markets which would provide the
New Zealand wine industry with an important tool to help protect and enforce its
Gls in those markets and, therefore, would support its overall export growth
strategy;

o assist in safeguarding market access for New Zealand wine in the EU market;
and

® Current prices for NZ wine are 7.34 pounds per bottle in the UK, which is 2 pounds higher than the
UK average and 90p higher than next country, which is France.



S6(a)

27 MBIE considers that from a non-trade perspective, at this point in time there is not a
compelling case for implementation to be a priority for the Government. While
implementing the Act would impose new regulatory and business compliance costs on
the New Zealand wine and spirits industry, there are unlikely to be any significant
benefits that would be realised through its implementation. There does not appear to
be any significant misuse of wine or spirits Gls in the New Zealand market that the
implementation of the Act and registration of regional names as Gls would address.
The small number of cases related to the misuse of Gls and regional names that have

occurred have been effectively dealt with under the existing regulatory frapaework.
28 MBIE commissioned economic consulting firm Covec to analyse {he benefits@

of implementing the Act. Covec concluded that the costs an plementing

spirits industries of around $1.3 billion). While Cove
the domestic market from implementing the Act, (t<gig
in relation to export markets but these were dncectai @

m. gations for e@e and Consumer
currently dra eqiibes amendment and

A\

29 Implementing the Act will have res
Affairs portfolio and MBIE. T
regulations setting out the regis

likely to be opportunity th

Act over other Commeébc onsumer Affai

net beneficial im h onomy. @

30 There are l: %b r of pote '
esponding in

include:
nner to legitimate industry concerns which could

° NO
ine indus% tegies and growth potential;
aving a negative i ct on New Zealand’s FTA aspirations with the EU; and
6(e)(vi) and 9(2)(j)

developed. There are
tising implementation of the
& that are more likely to have a

d the Act not be implemented. These

SO

31 @ggﬁts and risks are discussed in more details in the following sections A to



A Implementation would support New Zealand’s interest in securing
FTA negotiations with the EU.

32 New Zealand is currently engaged in a bilateral “reflection process” to explore the trade
and economic relationship with the EU, with a view to the possible opening of FTA
negotiations. New Zealand is the demandeur in this regard; we are one of only six
WTO members who do not have or are negotiating some form of preferential access to
the EU market, and securing an FTA is a priority for the government. New Zealand is
less of a priority for the EU, and it is clear that we will need to make the running in
putting the case for why the EU should enter into FTA negotiations with ys. Gls are of

critical importance to the EU, and it has clearly signalled that this will ey issue in

any potential FTA negotiation with New Zealand. &
33 The EU has indicated to New Zealand in the past that, withQui\tRe ¥ct in forc it@

considers that New Zealand's legal framework remains” inghfficiént for ens

xed hi
“ ni

compliance with TRIPS. Since the Act was passe, EU Was remai
interested in when it will be implemented. The i ct's impleraer
regular item on the agendas of the annual Agri ade and yside
with the EU.

34 New Zealand has previously explain that the
been brought into force is becau in New
additional regulatory and busi jance co

through implementation, en is no don
implementation. 6(a), 6 )
5) ) gd 9(2)(j)
10n the other hand, implementation of the
! ou nal to the w Zealand is ready to engage on Gls and meet the
5 cerns about ou framework and, thus, help pave the way to an EU-NZ
<7 negotiation.%;r an Commission and certain influential EU member states

France, ltal ) have identified the protection of Gls would be a key issue in
any nei ti 6(a), 6(e)(vi), and 9(2)(j)

3

(&)}
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6(a), 6(e)(vi), and 9(2)(j)
36

37 @ s
B Implementation could facilitate sui gen tion [ &@s
markets
38 As discussed above, protecting its i markets i t element in
NZWine’s overall strategy to grow .
39 Many of New Zealand’s key e@ar ets for for some form of sui

generis system, such gis n regimg ng protection to wine Gls.
t t a New Zeala s officially recognised in New

Being able to dem
Zealand can assgi

countries. Both(hi the EU’s g ehelisgystems for granting protection to Gls
have this reQu s one of iy : prerequisites to obtaining registration.

ect 5t the only tool at the industry’s disposal, but without
@ e industry doe% ve the same range of enforcement tools as are open to
(0] itoxs.

largest wine consumer and the biggest growth market with
st”China FTA implementation, annual wine exports to China have
tly ($17 million in 2011, around 2% of total export earnings). New
are of the imported wine market in China is nearly 1.6%, which makes
aland the 8th largest exporter of wine to China. China is one of the projected

wth markets for New Zealand wines with a projected increase in wine exports of an

additional NZ$184 million per annum. China imports wine at the high or premium end

of the spectrum which is where the New Zealand wine industry is pitching its wines.

New Zealand wines are seen as premium products fetching high prices similar to wines

from France. This makes NZ wines more susceptible to counterfeiting and passing off,
and strengthens the case for tools to protect IP rights.



41 Once New Zealand has domestic Gl legislation in place, there would be various options
on how to proceed in order to gain increased protection for New Zealand Gls in the
Chinese market. One option would be to register products with the General
Administration of Quality Supervision, Inspection and Quarantine (AQSIQ)* on a
product-by-product basis; another is to sign a Memorandum of Understanding with
China; and a third is to negotiate a “package framework” such as the China-EU
Agreement. AQSIQ has recently confirmed that the absence of domestic Gl legislation
in New Zealand currently precludes New Zealand from taking any of the above options
for Gl protection in China. The OMAR list approach is not considered a satisfactory
substitute to having relevant domestic legislation in place.

42  Sui generis protection of Gls in export markets should provide for mor; st effective

protection for New Zealand Gls than relying on consumer pr, or unfair
competition laws. The fact of Gl registration can deter unauthori m using
a Gl without permission, and can encourage them to c ithout further
enforcement action. Recourse to general consumer and cempetition la

dicti

protect and enforce an unregistered Gl in an oversea is complex, diffi

and comes with a degree of uncertainty. Further) e markets,li Chipa,

government agencies may take actions to enforc oR Retalf of Gl ow

43 The current winegrowers that have Gls 0
and Waiheke Island) have stated

confirmed they had only used trad
Gl Act.

trade ma lett Gravels

ration procedures, in\the absence of the

) markets can, however, be

costly, time consumi rtain due t;! rnational harmonisation.
C Implemetits uld assi - guarding market access for New

44  The process of obtaini en protecti

Zealai ‘? he EU
45 | e Whes nee egitimate” Gl on the label if they are to receive
\-,' gl treatment ing able to use certain geographical names on the

\MVithout a dew Ze registration system, there is a risk that the EU could
tion the to New Zealand Gls as legitimate for this purpose and New
d fiydN icult to justify our Gls in European eyes.

ealand cqul
This i u% rently dealt with through the use of an OMAR, which includes a list of
y the wine industry, but this was put in place as an interim measure until
uld be implemented. 6(a), 9(2)(d) and 9(2)(9)(i)

o)

* AQSIQ is a ministerial administrative organ directly under the State Council of the People's Republic
of China in charge of national quality, metrology, entry-exit commodity inspection, entry-exit health
quarantine, entry-exit animal and plant quarantine, import-export food safety, certification and
accreditation, standardization, as well as administrative law-enforcement.
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48

In the EU, a number of compositional parameters and labelling terms are conditional
upon a wine bearing a Gl registered under the EU system. An example is the case of
minimum alcohol levels which affects sweet and lower alcohol wine categories. New
Zealand wines with less than 8.5% actual alcohol by volume are currently not permitted
for export into the EU market. NZWine is currently engaged in a Primary Growth
Partnership programme aimed at developing unique low alcohol or “lifestyle” wine to
satisfy a growing demand in premium markets such as the EU. It is estimated that by
2023 this programme will see NZ$263 million of increased export earnings. Without the
ability to seek Gl registration in the EU, New Zealand lifestyle wines would be locked
out of a lucrative market.

In 2007-8, draft EU wine regulations specified that the only geographie@ information
that could appear on a label was a Gl registered in the EU. This r ted a very

real threat to the New Zealand industry’s interests 6(a), 9(2%d) )(i)

The EU reforms its wine regul% m approxim
every 10 years and a major review is currently under incl g the rules for

All New Zealand’s major non-EU competitors have d pathways in

EU market via either bilateral agreements or reg nd would ng d by
such a rule change; New Zealand lies outsi@ ose pathw
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49  If the New Zealand wine industry could not use geographical information on its wines in
the EU, this would result in major damage to New Zealand’s wine exports. Even if the
Act were implemented under urgency, it could take up to 3 years for the register to be
set up and for producers’ Gl registration applications to be prepared and approved in
New Zealand and the EU. NZWine indicates that being unable to use geographical
information on New Zealand wine in the EU for that length of time would cause major
and potentially irreversible damage in that export market. A New Zealand registration
regime could reduce or eliminate the above market access risks. No other form of Gl
protection (such as trade mark registration) would do so.

50 & K
D 3G

The Act requires amendment before im
51  MBIE has identified a number of deficj

t Act that will
d amend the Act

52 The Act is no longer ¢ tw ' ational obligations, and in
particular does not t mitments { eement between New Zealand
(0 [

registered a

53 The es(not provide inable source of funding for IPONZ to operate and
tal register o ent, the Act only provides for a single application

paid at the ti initial application is made. Once registered, a Gl would

on the red|ster in petuity or until action is taken by the Registrar in response
third pa on to cancel the registration (for example, because the Gl has
allen intaa

54 T din ue is made more acute because of the small number of potential
to register Gls. NZWine has identified a list of 29 regional names for which
istcation is likely to be sought and these applications will be made within the first two
rs of operation of the register. Officials estimate that a small number of applications
(up to 10) from foreign parties will also be made with in the period. In outlying years
few, if any, further applications are anticipated from either New Zealand or foreign
parties.
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55 MBIE has also identified a range of desirable amendments that could be made to the
Act to improve its overall workability. NZWine has been active in providing input to
officials on potential changes aimed at improving the Act’s workability.

Regulations required to implement
56 Before the Act can be brought into force regulations setting out the procedures for

registering Gl under the Act need to be developed, approved and Gazetted. Officials
estimate that development of these regulations is likely to take around six to nine
months to complete once the Act is amended.
s and the
Treasury. The Department of Prime Minister and Cabinet have b i 4
58 Officials have been discussing implementation of the Act wit inggand DSAN
they were provided with copies of the Covec report review and comment.
support the recommendation for work to commen implement@ .
oN

Consultation
57  The following agencies have been consulted: Ministry for Primary

They are also aware that the Act needs amendm itCan be i

)
@ for not
- dotential, but

59 NZWine observed that the Covec repoN
implementing the Act. NZWine not 1
unquantifiable, international benefi
as meeting international obligatio

exporting countries, laying_the
reassuring international @s t
Fiscal Implicati

ing the Act, such

other major wine

ions with the EU and
be protected.

ence work towards implementing the

60 Agreeing tothe ndation {
Act wo itS/own, hav iate fiscal implications for the Government.
Impl a the Act w WEVET, require an increase to the IPONZ Baseline

ranting of Intellectual Property Rights), although
party revenue. This would require fees to be set at

Opriate lepel to € full cost recovery to ensure there would be no overall
ct on the governmeant’s operating balance. Once the fees are finalised, changes to
aselines il ‘:? g
61  Ther &Sn er, a risk that full cost recovery may not be achievable through the fees
% , because of the small number (estimated to be around 30- 40) of Gls for
' t
tt

ration is likely to be sought. A small number of applications is likely to mean
fees would need to be high (perhaps up to $10,000 per application), which in

@% tuen could be a barrier to interested parties applying for registration.

uman Rights

62 The proposals in this Cabinet paper appear to be consistent with the New Zealand Bill
of Rights Act 1990 and the Human Rights Act 1993.

Legislative Implications

63 As noted above, the Act requires amendment before it can be brought into force. A
separate legislative bid is being made in the 2015 legislation programme, with a priority
of Category 3 (to be passed if possible in the year).

64 Additionally a comprehensive set of regulations also need to be developed setting out
the registration procedures under the Act.
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Regulatory Impact Analysis

65 Aregulatory impact statement has been attached as Appendix B.

Quality of the Impact Analysis

66 The General Manager, Strategic Policy Branch and the Ministry of Business, Innovation
and Employment Regulatory Impact Analysis Review Panel have reviewed the attached
Regulatory Impact Statement (RIS) prepared by the Ministry of Business, Innovation and
Employment. They consider that the information and analysis summarised in the RIS
partially meets the criteria necessary for ministers to fairly compare the available policy
options and take informed decisions on the proposals in this paper. 6(a), 9(2)(d) and 9(2)

"o

Publicity
67 It is proposed that the Minister of Commerce and Consuuer Affairs write to both @

Zealand Winegrowers and Distilled Spirits Associati ew Zealand inforfQing t

N .

recommended that the Commi

a. Note the Geographical Indisati (Wine an '%gistration Act 2006 (the
Act) has not been t into Torce;
' )0)

&0 %6@

< t &iat negoti € EU for a wine agreement never commenced,;
ote that Zea Is working to achieve a launch of negotiations on a free
@ trade a t
e

' ith the EU in 2015 and that implementation of the Act would

Recommendations <:;:> <:::>
68 The Minister of Trade and th N@ Commer@onsumer Affairs

and’s interest in securing such negotiations;

the circumstances leading to the 2007 decision to delay
tation of the Act have changed and proceeding to implement the Act

%‘ ould be helpful in supporting New Zealand’s efforts to launch and pursue
Q ch a negotiation;
f

Rescind the decision referred to in paragraph 2; and instead

@ g. Agree to the Ministry of Business, Innovation and Employment, working closely
with the Ministry of Foreign Affairs and Trade and the Ministry for Primary
Industries, commencing work to implementing the Act;

h. Note that the Act requires amending and regulations need to be developed
before it can be implemented;

i Agree to the Ministry of Business, Innovation and Employment, working closely
with the Ministry of Foreign Affairs and Trade and the Ministry for Primary
Industries, commencing a policy process to amend the Act;
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j- Direct the Ministry of Business, Innovation and Employment, working closely with
the Ministry of Foreign Affairs and Trade and the Ministry for Primary Industries,
reporting back to Cabinet on necessary and desirable amendments to the Act by
31 March 2015;

k.  Agree to the Minister of Commerce and Consumer Affairs writing to the New
Zealand Wine and the Distilled Spirits Association of New Zealand informing
them of the decision for Ministry of Business, Innovation and Employment to work
towards implementing the Act; and

l. Note that the Minister of Commerce and Consumer Affairs will make a bid for a
bill to amend the Act in 2015 Legislative Programme, with a priority of Category 3
(to be passed if possible in the year).

Hon Tim Groser @
Minister of Trade

/ / §§© @
Hon Paul Goldsmith @ @
Minister of Con& onsum '

/







Appendix B: Regulatory Impact Statement

Agency Disclosure Statement

This RIS has been prepared by the Ministry of Business, Innovation and Employment
(MBIE), in consultation with the Ministry of Foreign Affairs and Trade (MFAT).

6(a), 9(2)(d) and 9(2)(9)(i)

There is a lack of evidence that there is a %@
considers that there is no significant mi

' blem inv, g g of Gls. MBIE
in the dpmgsti arket. However, it is
more difficult to gauge whether there p in expor, Gien that we have only
received very limited evidence isu ew Zealan s in export markets, we
have assumed that the thr r finding a pro [ e status quo in respect of
misuse of New Zealand ernationall et but that the problem is very
small.
MBIE has assumetthatoplaifing sui gené @.
of those Gls ets. As_weare\net ¢
have assu ny effect wauld\be\sfall
MBI % d that:
I generis registratidgyrégime were implemented there would be around 30
@ mestic applica nd 10 foreign applications
e area er of winegrowing regions would apply for, and be able satisfy, the
is

ion alone will have an impact on misuse
ure whether this assumption is correct, we

Or sui generis protection in export markets like the EU and China

If thePa about the domestic registrations is wrong, and there were fewer
ns Mthere is a risk that the government would not be able to recover the cost of
ting and administering the regime.

assumption about the number of successful overseas applications is wrong, the

@nefits related to protecting product reputation and protecting consumers from false and
misleading practices set out in the analysis of option B would not accrue.

We have assumed that there will be around 3 boundary disputes in registering Gls, and that
resolving them will cost the industry $300,000.

lain Southall

Manager, Intellectual Property Policy

Labour and Commercial Environment

Ministry of Business, Innovation and Employment



Status Quo

1.

A geographical indication (Gl) is an indication (usually a regional name) used to identify
the geographical origin of goods that have a given quality, reputation or other
characteristic essentially attributable to their geographical origin. Gls have traditionally
been used for agricultural goods and foodstuffs that have qualities influenced by unique
local characteristics like climate and soil. Well-known products claimed as Gls include
Champagne, Scotch Whisky and Prosciutto de Parma (Parma Ham).

The use of Gls by New Zealand producers is largely confined to the wine industry
(foreign Gls also operate in the industry). In the spirits industry, only foreign distillers
claim Gls over their products. For example, foreign producers claim t terms like

” 13

“bourbon”, “tequila” and “grappa” are Gls and may not be used b ential New
Zealand competitors. Some New Zealand companies own th istribute i

products bearing foreign Gls in NZ, including various brands ; “cognac’,
“scotch whisky” and “tequila”.

2003). This Notice requires that a
grown in an area before a wine Jab
rule).
Gls are protected ov ough a similar @
measures, some C i e also crea % A

An important di een New Zeqlalieks regulatory regime and some overseas
regimes is %Z ome coyn &8 Sui generis regime for the protection of

Gls where land doe t

| regime_i ry regime that provides specifically for Gls, rather

ng for the ' e mark law or laws prohibiting false and misleading
ally. Sui generis Gl regimes usually involve parties

in trade.more
tering thel although there can be other mechanisms too, including securing
fotection di h trade agreements. In this RIS “sui generis protection” refers
t

6.

o

o bot % d non-registration Gl regimes.
Geografin n ions (Wine and Spirits) Registration Act 2006

Parliament enacted the Geographical Indications (Wine and Spirits)

istfation Act 2006 (the Act). It has never been brought into force. The Act replaced

the' earlier Geographical Indications Act 1994 covering all products with a new Gl

registration regime specifically limited to wine and spirit Gls. The 1994 Act was never

brought into force either, largely because of a lack of interest from New Zealand
producers.

The Act would impose one main restriction in respect of New Zealand wine Gls. A
person would only be able to use a registered wine Gl if at least 85% of the wine was
obtained from grapes harvested within the GlI's registered boundary. This largely
duplicates the 85% rule currently imposed by the Wines (Specifications) Notice 2006
(see paragraph 3). A person who contravened this requirement would be deemed to
have contravened section 9 of the Fair Trading Act 1986, which prohibits misleading or
deceptive conduct in trade. The provisions of the Fair Trading Act would then be
available to remedy the misuse of the GlI.



8. The Act was originally created to address a substantial risk to the wine industry in 2004
that the European Union (EU) would block entry of New Zealand wine for not having
“officially recognised” Gls on its labels. Under the EU regulations at that time, the use
of Gls on wine labels were necessary for other essential information, like vintage and
grape variety, to be able to be used in the marketing of wine. The ban would have had
a catastrophic impact on the industry. In 2004 around 46% of wine exports’ total value
was going to the EU, returning over $140 million in export earnings for 2003/2004.

Implementation delayed for trade-related reasons

9.  In December 2007 Cabinet decided to delay implementation of the Act 8(2). 6(€)(vi)
It made this decisighWitR the

support of the wine industry. Cabinet noted that the risk of the E anning New
Zealand wine could be managed 6(a), 6(e)(vi) and 9(2¢f

1 The EU wine re i amended in
2008. The amendments removed the risk that the EU wo bleek entry of
its la

Zealand wine for not having “officially recognised” G s under cuyrent

law.
3 % but their
3. IR 2004 to around
Aitiion in 2004 to

10. Wine exports to the EU have now grow million p
relative importance has fallen from arou otal wine e
32% in 2014. Total export earnings h i from ar $
$1.3 billion during the same period.

Wine industry’s issues with the s

us

11. rnment that implementation of

hat-it does not see implementation

anu r of issues with the status quo, both in terms of domestic
t e include:

s of the New Zealand wine industry in premium wine markets and the
put many of their wines have developed worldwide means that New
he

d wine Gls are becoming more vulnerable to misuse®.

Q% absence of a sui generis Gl regime impedes the development and protection

of regional reputations.

@ c) The absence of a sui generis regime in New Zealand prevents them from
protecting their Gls in export markets.

d) Trade mark protection for Gls is too complex and expensive to pursue overseas
and does not allow bare Gls to be protected.

) 9(2)(b)(ii) and 9(2)(ba)

® ‘Misuse’ in this context means a third party either putting a Gl on wine that is not from that place or
seeking rights over a Gl (e.g., registration of a trade mark that incorporates the Gl).

N



13.

9(2)(b)(ii) and 9(2)(ba)

MBIE does not consider that all of these issues constitute substantial problems
MBIE’s view on the first three issues raised by the wine industry are as follows:

14.

a)

b)

Probl

16.

©

17.

Ther

a)

b)

Misuse: We do not consider that there is strong evidence of a problem in the
domestic market. We have not been able to find evidence of any significant
misuse of Gls within either the wine or spirits industries. There are four regimes
for each industry that protect or can be used to protect against the misuse of Gls
in New Zealand (see paragraph 3 for more details). There is no reason to believe
that these measures are inadequate to address instances of mi when they
occur.

Regional reputations: We do not consider there is stro e that the status

quo impedes the wine and spirits industries from dev

fact, the New Zealand wine industry has Be&p arly succe

ggional storie
building consumer recognition of regional bra w Zealand win
already being marketed and sold with referenes g|on it origi rom\ Jn
parhic

has played no small part in pushing u- Wdbstpy’s total ex ngs from
around $303m in 2004 to $1.3 billiogn
Accessing overseas regimes: s e regime in New

ing the sui generis

ess to the sui generis
prise over 50% of our wine
Zealand Gls are protected
, rs to Australia have not registered
gime. There is no legal impediment to

regimes of all export_mar
regimes of Austral} he
exports by b
under the lJRi
any New
them

ition
15@ r that the is @e status quo raised by the wine industry boil down to

that he reputation of New Zealand wines could be adversely affected in
markets (primarily China) by people misusing New Zealand Gls. This

ne by wine being passed off as coming either from a specific New Zealand

or from a New Zealand region more generally. This could harm the wine

stry in at least two ways:

it could lower the number of sales in the relevant market (consumers seeking
New Zealand wine buy third party wine rather than wine from New Zealand)

poor quality third party wine could damage the reputation of New Zealand wine in
the relevant market, causing a loss in future sales and a potential reduction in the
price the industry could demand.

This problem is expressed as a risk because we have not seen evidence of significant
misuse of New Zealand wines in export markets. Although the wine industry could seek
to make better use of the measures currently available to combat misuse if it did begin

&



to rise, taking action in export markets is difficult and costly. We therefore assume that
misuse of Gls has a greater potential to cause damage in export markets than
domestic markets, given that it would be more difficult to combat.

Risk 2




6(2), 9(2)(d) and 9(2)(9)(i)
24.

Objectives

25. Provide a regulatory environment for the protection of Gls in the New Zealand wine and
spirits industries that:

a) Enables wine and spirts exporters to maintain and facilitate to export
markets

b) Ensures the industries can protect the reputation (& oddcts in e

markets

c) Is cost-effective and accessible. @ @
Options @@ @
26. The options considered in this RIS ar %
A. Leave the Act enacted bugwot e (status quo &
B. Bring the Act into f,
C. Seek diploma@i@
I

27. We have djs ing the A r%- ion. Repealing the Act is the same as
the status § regulata v’;‘- RE?

e. It is clearly, however, a less attractive
priovethe government’s ability under the status quo

z xggime in New Zealand if the need arose.

e ementa s \
t A% '
. Leav %enacted but not in force
nef

A
its i

Protecti of products
28. d spirits industries have access to an array of legal mechanisms in export
rkets. In addition to the normal laws against misleading practices in trade and

sumer rights legislation (see paragraph 3) the two most common methods of
@ protecting Gls in overseas markets are through trade marks and sui generis Gl
regimes.

Cost-effectiveness and accessibility

29. This option provides a cost-effective and accessible way of protecting Gls. With trade
mark regimes, there is a high degree of harmonisation around the world. The Madrid
Protocol provides an international system that enables cost-effective trade mark
protection to be sought in multiple jurisdictions (including the EU and China) through
one registration. Obtaining registered trade marks in export markets is therefore
accessible, cheap and efficient.

30. As stated above, some countries have also created a sui generis regime for protecting
Gls. New Zealand has access to the sui generis regimes of Australia and the United



States, which comprise over 50% of our wine exports by both volume and value. New
Zealand wine exporters have chosen not to register their Gls in Australia, even though
there is no legal impediment to do so and instances of misuse have arisen in that
market.

Costs of option A

Access to export markets
31.

32.

33.

34.

rotecting reputation of products

37. The wine industry considers that the current legal measures available to them in
overseas markets are inadequate. The consumer protection/unfair competition laws
come with a degree of uncertainty. They claim that most regional names like
“Marlborough” cannot be registered as a trade mark as a bare name.

38. Although a regional name like “Marlborough” cannot be trade marked as a bare name,
it could be registered if it were incorporated into a distinctive logo. Two New Zealand
regional associations use trade marks to protect their Gls, as do a number of foreign
wine and spirits producers. There seems to be a preference in the New Zealand wine
industry, however, not to have to incorporate Gls into logos.



Cost-effectiveness and accessibility

39.

40.

41.

Summary of costs and benefits of option A : ss

As noted in the benefits, trade marks are cheap, quick and easy to register in multiple
jurisdictions. However, they may not be very easy to enforce when they are infringed.
The wine industry has stated that a lack of understanding of foreign regulatory systems
and language difficulties means that monitoring misuse and preventing misuse of their
Gls in export markets through anti-competitive business practises and consumer law
can be extremely problematic or not viable. Similar comments have been made about
enforcing trade marks in export markets. However, these appear to be largely generic
problems with taking legal action in foreign jurisdictions rather than one specifically tied
to either Gls or trade marks.

Sui generis Gl protection is not accessible for New Zealand wine expgfiers in the EU
and China. The costs and benefits of obtaining sui generis protectiod\ se markets
are discussed in option B.

Below is a summary of the costs and benefits of

QP

&

New Zealand wine and spirits industries

X %%Xy e oponrs s |
o
O

Y

NS ) >
Group K V. Rendfits
@ ) and 9(2)( measures to
§ (i) for Is

D

ow domestic and
foreign trade mark
registration costs
Internationally
harmonised trade mark
C) gde mark law regime (including
rovides an registration procedures)

% % inconvenience by
% requiring Gls to be Access to foreign sui

incorporated into a generis Gl regimes in
logo before they can over 50% of total
be registered exports by value and

monitoring misuse of
Gls in foreign markets

High enforcement
costs to prevent
misuse in foreign
markets

Government Maintenance of Gl

regulatory regime low
cost

Option B: Bring the Act into force

42.

This option would impose a new regulatory regime on the wine and spirits industries.
As mentioned in paragraph 7, the main restriction it would impose in respect of New
Zealand wine Gls is that a registered wine Gl would only be able to be used if at least
85% of the wine was obtained from grapes harvested within the GlI’'s registered
boundary. The main restriction the Act would impose in respect of spirits is that a



registered spirit Gl would only be able to be used if the spirit originated within the Gl's
registered boundary. Registered Gls would only be able to be used in accordance with
their registration, including any conditions the Registrar imposed restricting the way in
which the relevant Gl could be used on labels.

43. A person who contravened one of these requirements would be deemed to have
contravened section 9 of the Fair Trading Act 1986, which prohibits misleading or
deceptive conduct in trade. The provisions of that Fair Trading Act would then be
available industry to remedy the misuse of the registered Gl.

44. This option would also enable wine exporters wanting sui generis protection in the EU
and China to satisfy one of the prerequisites for applying for sui generigdprotection in

Access to export markets

45. This option would provide no additional benefits unde an
minor benefit under scenario B by giving the wineZrdustryngn opportuni
official recognition of their Gls aM2)Pand 9(2)(g

those markets. &
Benefits of option B additional to the status quo & ( f :
arios'A. It woul

46. %
o K
\>®

47. ltis dlfo p that implementing the Act wold provide benefits in emerging export
Covec report® estimated the likely benefits under this category to be
-4m.

C reputation of products

MBIE considers that this option would not provide any additional benefits to New
Zealand wine and spirits producers in the domestic market. There is no evidence of
significant misuse of Gls and the Act largely duplicates existing domestic regulation. It
would however provide some benefits to foreign producers, and to importers of those
products into New Zealand. The size of this benefit would depend on the extent to
which they could secure registration under the Act for terms like “port”, “sherry”

® MBIE commissioned economic consulting firm Covec to analyse the costs and benefits of
implementing the Act. Covec concluded that the costs and benefits of implementing the Act are finely
balanced, and the costs and benefits would be likely to be small ($1-4 million each, compared to the
total export earnings of the New Zealand wine and spirits industries of around $1.3 billion). While
Covec could not identify any benefits in the domestic market from implementing the Act, it did identify
potential future benefits in relation to export markets but these were uncertain and difficult to model).



“bourbon” and “tequila” (which could be considered generic names and therefore
ineligible for registration). Registration would enable importers of those products — or
the foreign producers themselves — to take action to prevent local producers from using
those terms. It would also allow them to prevent people from importing products with
those names from places outside the registered boundary.

49. Because of the territorial scope of the Act, its implementation will not provide protection
for New Zealand Gls — and therefore no direct benefit — in export markets. However,
the principal benefit of this option is expected to accrue in export markets. This is
because the Act would enable wine exporters to satisfy a prerequisite for obtaining sui
generis protection in the EU and China. Before an application to register foreign Gls
can be made in those markets the Gls must be officially protected in %ountry of

origin. Implementing the Act and registering New Zealand Gls undeg be a way
of establishing official recognition, paving the way for wine exportets rotection

for them in the EU and China.
50. Assuming New Zealand wine exporters were successfuatin regis{dring their

the domestic regime, and that they were able to_s khe EU’s and Chilvd

likely that this alone would provide some
wine Gls in those markets, although this
of New Zealand Gls does not appe
would provide only a small ben
markets. There would also be

those markets as a result of the ri n.

would be gbile sui generis protection, they
t0ftin the toolEcX) ¢ompared to the status quo. They could
rovisions,/GHeNd@igh sui generis regime to take action to
prevent mi Isin th @
52. If fe ine exporters for (or obtain) sui generis protection in foreign
e equire Glgt icially protected in their country of origin, there will
I any) benefﬂ% implementing the Act for the wine industry under this
AN e N2
&ffectiven ?‘ Sibility

51.  Assuming that wine
would have an
then use the e

Q S B
The wi % fy would face the same problems they identified with the status quo
wi e e difficulties of taking legal action in foreign countries due to different

%} ystems and languages. However, we assume that having an extra
ry option would provide a benefit. Enforcing Gls under a sui generis system of
articular export market might be a cheaper or more effective option, for example,
than other measures. For example, MBIE understands that if wine exporters were able
to secure sui generis protection in China, this would open up the possibility that the
Chinese government would enforce New Zealand’s wine Gls on behalf of New Zealand
wine exporters. This could provide a benefit in terms of the wine exporters’ ability to
access China’s legal processes. It could also provide benefits in respect of the cost-
effectiveness of enforcement. Given that misuse of New Zealand Gls does not appear
to be widespread in China, we again assume this benefit would be small.

54. It is difficult to gauge the likelihood of New Zealand wine exporters securing sui generis
protection in China. The experience of other countries’ wine exporters suggests that it
might be a lengthy, costly process. To date only four foreign Gls have been granted sui

generis protection in China: “Scotch Whisky”, “Champagne”, “Bordeaux” and “Napa
Valley” (which took nearly 14 years to gain protection). The EU has opted for a Gl



55.

Costs of option B additional to the status quo @
Cost-effectiveness and accessibility
. This option would be more costly than the status quo. &

56

57.

58.

59.

agreement with China to secure protection for 10 of its Gls after efforts to secure
protection for other Gls under China’s sui generis regime failed. The experience of the
Americans, Australians and Europeans to date suggests that although sui generis
protection could provide a cost-effective means of enforcement, actually obtaining this
protection in the first place might not be particularly cost-effective and may require
government assistance to obtain protection.

S6(a)

The costs to government would include:

a) one-off costs for IPONZ to develop and implef

et ihe registero e& ding
upgrading its electronic case managemen fStem, trajn rade its
website, develop guidelines and urfde uincity abowSthplermdptation of the
Act. We estimate these costs 1@ d$250,000° \
b) on-going costs for IPO to \maidtain the i Itrding overheads and

software licensing fee costs canno blished with certainty until

@ln processes h .
These costs wou d under '@u‘ gardless of whether any domestic

applications for We ade or th access risk materialised.

The ¢ t e indust

Zealan try)

o) costs t aphical boundaries and prepare domestic Gl

iStration appli[% ovec estimated these costs to be around $180,000

@ ased on ﬁ: assurption that there will be around 30 applications from New
Qe

©

b) osts for the wine industry to resolve disputes arising around the
gis of Gls. The Covec report estimated these cost to be around
00, assuming around three disputes would arise.

ough these costs would be voluntary (so would only be incurred if exporters saw a
commercial benefit in applying for foreign protection), the benefits outlined above would
also only be realised if these costs were incurred. We therefore include these costs in
our analysis. However, the costs to wine exporters of monitoring misuse of their Gls
and taking enforcement action when necessary would be likely to be broadly the same
regardless of whether they had the ability to enforce against the misuse of Gls under
the options provided by the status quo or under a sui generis regime. Accordingly, we
do not consider that the costs of monitoring and enforcement of Gls under this option
would be significantly more than under the status quo. Costs of enforcement could be
slightly less, given that wine exporters might have an extra option about which regime
to enforce under. Costs of enforcement could be significantly less if the Chinese

° This estimate differs from that in the Covec report ($400,000). The change reflects that we have
changed some assumptions about how the register and registration procedures would be designed for
handle a small number (30-40) of registrations.



61.

62.

63.

government enforced on wine exporters’ behalf,

S6(a)

To deter misuse of Gls in foreign markets, it is reasonable to assume that wine
exporters would need to monitor misuse and take the relevant enforcement actions
when necessary (and be seen to be monitoring and enforcing). We think this
assumption holds for both the EU (where private parties must enforce against the
misuse of Gls) and in China (where the Chinese government could enforce on behalf of

Gl holders).

There would be costs to New Zealand wine and spirits producers opposing applications

being precluded from using generic terms if they were regist ese costs

to register generic terms under the Act. There would also be costs @ciated with

correspond to the benefits mentioned in paragraph 48.

The benefits for importers of foreign products noted in para

a certain extent by the costs to local producers wh
relevant terms as a descriptor for their products
producers, this impact is likely to be Iow

development of this market.

“very unlikely that implementa'
quality, or material changes in
has no reason to questi

| in registering their Gls.

(€ P

ry of costs and benefits of option B

Below is a summary of the costs and benefits that option B provides that are additional
to the anticipated costs and benefits of the status quo.

uld be off
ted from usm

= e are currentl
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w Zealand, it is
prlces or reduced
ducts available”. MBIE

2 respect of %{V gional names claimed as Gls. Moreover, it would put
s in a cofRs{derabhpworse position under scenario B. New Zealand would have
gional names were not officially recognised as Gls in New

e a viable option at that stage to amend the Act to deem any

that had failed the test under the Act to be registered anyway.
nsider it unlikely that any of the major winegrowing regions would be

&

Group

Costs

Benefits

New Zealand wine and spirits industries

Costs to secure
registration in NZ,
excluding application
fee (estimated at
$180,000)

Obtaining foreign
registration for wine
Gls likely to involve
considerable cost for

Provides opportunity for
wine exporters to nullify
consequences of
scenario C

Could provide slightly
lower costs of
enforcement action, if a
number of assumptions
are made




each application

A risk that no benefits
will be realised
because wine
exporters do not
apply for foreign Gls
or their applications
are rejected

A risk that there could
be boundary disputes,
estimated at
$300,000

A risk that not all NZ
winegrowing regions
will successfully
register in NZ or the
EU, 6(a), 9(2

and

revented from
certain terfns\
marketi

x e and spir{'%>
oducers couldke

Small benefits related
to reducing risk of
misuse of NZ wine Gls
in export markets, if a
number of assumptions
are made

Importers of foreign-
sourced wine and
spirits could prevent
local wine and spirits
producers from using
certain tegms in
marketg eir
produst

P {

I
S
©

Government

RN

otential costs to
government to
support wine
exporters’ foreign
market applications

Costs to maintain

O

regime (no estimate)

iplomatic solutions

would involve New Zealand seeking to remedy the risks to New Zealand

Is and to EU market access through diplomatic means. This could involve

Optio e
67 i
e

ctly negotiating protection for New Zealand wine Gls in export markets through
negotiating international agreements such as free trade or wine agreements. Or it could
involve seeking to implement or extend cooperation arrangements with foreign
governments to seek to address market access issues and misuse of Gls in those

©

jurisdictions. The lack of international harmonisation around the protection of Gls and
the uncertainty of being granted sui generis protection in export markets means that
these measures (particularly negotiations) have become a common way of securing
both protection for Gls in export markets and addressing market access issues.

68.

protection to foreign Gls following the agreement.

Benefits of option C additional to the status quo
6(a), 6(e)(vi) and 9(2)(j).

This option assumes that New Zealand would be required to provide sui generis
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Summary of costs and benefits of option C




Summary of options

Objective

Leave the Act
unimplemented

Implement the Act

Diplomatic solutions

Access to export

6(a), 6(e)(vi) and 9(2)(j)

affected in export
markets through
misuse of Gls

S

fonal
R

of a

markets

>Av \v g
Enable S
. . v
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protect There is, however, a ] {milar improveme b
reputation of risk that the wine A small improy, to S option B bt se
products industry’s reputation the ability on fewer ¢ Y
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ssfully concluded
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Cost-effective
and accessible

protecti
do |
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in

This is the mostQast-\ N \>
effective option fo
oth

ere could
cessibility

a number of
mptions are made

g8i

X

Similar improvement
as option B but based
on fewer regulatory
requirements and
fewer assumptions

Assumes negotiations
successfully concluded

has been consulted throughout this process. It has also conveyed its views on
Iplementation of the Act to a number of Ministers. MBIE and MFAT officials discussed
implementation of the Act with regional associations and sub-associations in the wine
industry in late August 2014.

79.

NZWine has made clear that implementation of the Act is a priority for the wine

industry. There appears to be clear industry support for implementation in the industry,
including among the regional associations. There appears to be some confusion
however about what implementation will achieve. A common misconception in the
wider wine industry appears to be that Gl registration in New Zealand will provide
worldwide protection for those Gls. Registration under the Act will provide no protection

outside of New Zealand. It might not therefore be widely anticipated in the industry that
significant resources will need to be expended to convert New Zealand protection into
off shore protection. Off shore benefits appear to be where the industry anticipates the
main benefits will accrue.



80.

81.

82.

NZWine has said they will pay the New Zealand application fees to register 29 priority
New Zealand regional names as Gls. MBIE understands they have not yet determined
who will organise and fund the efforts to secure sui generis protection in foreign
markets or how use of Gls will be monitored and enforced in those jurisdictions.

NZWine was invited to provide MBIE with comments on the Covec report. Its
comments were that the report:

a) did not provide any reasons not to implement the Act
b) 6(a), 6(e)(vi) and 9(2)(j)

c) assumed away the value of most risks to their exports gn
valuable other benefits like providing equivalence to oth '
countries, laying the groundwork for FTA negotiations v@

nd reassufring
international investors that their investment can beprotect
9, . .
led Spirits jon\of

MBIE has discussed its implementation work wj

consider
exporting( S

New Zealand (DSANZ). DSANZ has confirmegd-thaff¥maintains its s Act’s
implementation.
Conclusions and Recomme %

83.

84.

87.

88.

Option C is not preferred. The
dependent on an assumption_tha
that there is no certai
agreement with Ne is option i

vantage of o I’that the benefits are
n matters w cessfully negotiated. Given
U will e gotiations on a free trade
d.

We do not thin [ NrRvidd tficant benefits over the status quo in
respect of roblgm identifiedDi @) iIsk to New Zealand wines’ reputation).
Optio p ome pot efite” additional to the status quo, if a number of
assu re made. it is unclear whether these benefits outweigh the

d impose. While the costs are certain and largely

[o] sts that o
j potential beneg%n more difficult to quantify.
@ <§ 6(a) ¥hd 6(e)(vi), 9(2)(j) and 9(2)(d) and 9(2)(g)(i).

We make no recommendation on the preferred option. The risk of scenario C occurring
under the status quo is very small but the potential consequences are very large. This
suggests that implementing the Act is a valid option to mitigate this risk.

We do however recommend that, if a decision is made to implement, the government
take a “no frills” approach to designing the register and registration processes, given
that the likely benefits under most scenarios is very small.



89. We have not included as a benefit under option B an inducement for the EU to enter
free trade agreement negotiations given that any benefits depend on both the EU
entering the negotiations and the negotiations being successfully concluded.

Implementation
90. Retention of the status quo would not require any action to implement.

91. Option B would require the Act to be amended, brought into force and regulations
promulgated.

92. There are a number of deficiencies with the drafting of the current Act that will require
amendment before the Act can be implemented:

a) The Act is no longer consistent with New Zealand’s inter

in particular does not meet our commitments under th etween Dew
Zealand and the Separate Customs Territory of Taiwan u, Kinmen,
Matsu on Economic Cooperation.

b)  The Act does not provide any sustainable s nding for JPQ erate
and maintain the register of Gls.

¢) There are also a range of desir @ents that dl
improve its overall workabilit
93. One of the central reasons_for enting the Ag\i able wine exporters to
apply for sui generis n in—export mafRefs, \See this was not the original
purpose of the Act, the Act woud \‘\1\ bl T0 ensure that it would actually
facilitate this.

Nst C3 rulations setting out the procedures for
registering @z wrder the d_t0/be promulgated. Officials estimate that
devel nt {of these regul is likely to take around six to nine months to
le e the Acth . This estimate is based on a business-as-usual

@\‘ rather than u ency to remedy the market access issue.
@. Z would %velop and implement the register of Gls, including upgrading
its eIectr%@e anagement system, train staff, upgrade its website, develop

j d

94. Before the n)be brought i

ertake publicity about implementation of the Act.

ptien B is chosen, MFAT will monitor the effect of the new regime in export markets.

AT will report to Cabinet within five years of the Act being implemented on whether
@ implementation has provided the benefits anticipated in the Cabinet paper to which this

guide
% aluation and Review

Mo
RIS is attached.
7

97. MBIE will supplement MFAT’s report to Cabinet with information on the domestic costs

and benefits of the Act.
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Purpose

To brief you on the report on the Geographical Indications (Wine and Spirits)
Amendment Bill presented to the House by the Primary Production Sele
September 2016.
Recommended action \;
The Ministry of Business, Innovation and Employment.¢ € that you:
a Note that the Geographical Indications (Win |t Registrgti@mn/
reported back to the House on 15 Septe d a copy, e C
report is attached (Annex one).
% Noted
b Note that a draft Second speech is also ex two)

Noted

|caI Indlc and Splrlts Registration Amendment Bill be

rec de by the Primary Production Select Committee.
Agree / Disagree

Slels

c Agree tha

Hon Paul Goldsmith
Minister of Commerce and Consumer

Affairs
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Background

1 On 10 December 2014, Cabinet agreed that the Geographical Indications (Wine and Spirits)
Registration Act 2006 (“the Gl Act”) be brought into force (EGI Min (14) 21/8 refers). The
Gl Act establishes a system for registering geographical indications (Gls) for wines and
spirits. A Gl is a name, usually a regional name, used to identify the origin of goods where
the quality, reputation or other characteristic of the goods is attributable their geographical
origin. Examples of Gls include Champagne and Scotch Whisky.

2 Before the Gl Act can be brought into force, some amendments are required to clarify
drafting and correct inconsistencies in the Gl Act as enacted and to ensure that the
registration process is workable, sustainable and cost-effective (EGI Min (15) 6/9 refers).
These amendments have been incorporated into the Geographical Indi ns (Wines and
Spirits) Registration Amendment Bill (‘the Amendment Bill’), which re %ﬁrst reading

on 17 March 2016, and was referred to the Primary Prodyeh Committ
(“the Select Committee”). &

3 The Bill was reported was reported back to the H(@t Select Cagmmit

15 September 2016, which recommended that the ssed with t endinents
shown in the report. All of the amendments w unanim Select
Committee. A copy of the Commentary prepar: lect Commi ched to this

briefing (Annex one). %d
d&c reading speech is

4 The Amendment Bill is now awaiting ¢
attached (Annex two).

@reading.
Select Committee Reg@@ ,\@
Awéntary i gn

5 The Select Commj % ntary lisjs (Qas gnificant amendments recommended
by the Commitjee. echnical 3 “ \ s are not covered. All of the amendments
proposed are iYthe amen osed in the Departmental Report on the Bill.

6 We reco nd that you s elect Committee’s recommendation that the Bill be
passed\wi amendm% in the Bill as reported back.

7 % ndments lis{ad in thes Commentary to the Select Committee’s Report involve the
Tolpwing issues

i. re %ds;
i, use;
[ titution of Applicant;
. pposition Procedures;
@ . restriction on registration of offensive Gls;
Vi.

removal of a registered Gl;

vii. alteration of the Register of Gls;
viii.  alteration of a registrant’s details;
iX. recognition of agents; and
Xx. amendment to the Trade Marks Act 2002

8 The most significant of these are the amendments involving renewal periods and opposition
periods. These are dealt with in more detail below. The remaining amendments are of a
relatively minor nature and we refer you to the attached Commentary for an explanation of
these amendments.

1082 16-17 In Confidence 2



Renewal periods

9

10

11

12

13

The Select Committee’s report recommends a minor amendment to the renewal regime for
registered Gls. The Amendment Bill as introduced provided a registration renewal period of
10 years.

The Select Committee’s report recommends that a renewal regime be adopted where the
first renewal fee is due five years after the date of registration of a geographical indication,
and at 10 year intervals thereafter. The requirement to pay a renewal fee five years after
registration will assist in ensuring that there is sufficient revenue to cover the initial costs of
establishing and administering the Register of Gls.

Most of the applications to register geographical indications will be made within the first few
years after the Gl Act enters into force. As a result, there is a risk that venue raised

from application fees could be insufficient to cover the cost of establjshigg ministeri
PEN | if the origifdl
application n,

Pe Gl Act asegd in

that'gtakeholders, ingfudin ealand

wine producers, were supportive of the prop¢ ment. Fallo @n nalysis, we
recommended the amendment to the ren g o the Se 24

The Cabinet submission seeki ees consultation document
(along with an exposure draf | Act) also sought approval to
consult on alternativ IN-0145 refers). The Cabinet
submission noted i sultation, an appropriate amendment
could be rec ittee, or alternatively, introduced by a
Supplementa ted in the submission that you would seek

Cabinet he chaﬁg e al provisions of the Amendment Bill. Due to an
overgight) {Pnot prep submission seeking this approval.
%et subm x g approval to release the fees consultation document,

It

14 ission
r, made i Clw
i. offici d that amendment to the renewal period provisions in the Bill as

©

16

uc s desirable;

in
i % ative renewal period options on which public submissions were sought, and
h option was preferred by officials; and

. the amendment would be recommended to the Select Committee.

Cabinet did not raise any concerns over the alternative renewal period options, or over the
proposal to recommend an alternative renewal period to the Select Committee. The Cabinet
minute also did not include a requirement for you to report back to Cabinet on the outcome of
the consultation process. There is no reason to believe that Cabinet would not have
approved the proposed amendment if approval had been sought.

In light of the matters discussed above we consider that, in the circumstances, there is no
necessity to obtain formal Cabinet confirmation for the amendment to the renewal period.
We have discussed the issue with the Cabinet Office, and they concur with these
conclusions.

1082 16-17 In Confidence 3



Opposition periods

17 The Gl Act contemplates the possibility of providing for third parties to oppose the
registration of a GI, or the alteration or removal of a registered Gl. The GI Act leaves
opposition procedures entirely to the Regulations. This is in contrast to other intellectual
property legislation, such as the Patents Act 2013 and the Trade Marks Act 2002, which
explicitly provide for opposition procedures.

18 When the Amendment Bill was being drafted, officials did consider whether opposition
provisions should be expressly provided for in the Bill. It was eventually decided not to
include opposition provisions in the Amendment Bill, and that the issue would be reviewed
once public submissions on the Amendment Bill were received.

19  One of the submitters to the Select Committee questioned whether suc important issue
should be left to the regulations. Officials agreed with the reasgqni ced by t

submitter, and recommended that the Bill be amended to expr or oppositi
procedures.
n oppose regist

20 It was also recommended that only “interested persox
alteration or removal of a registered GI. The Iimitati 9
QI anv

with the requirement, in section 36 of the Gl Act thatx i
register a Gl. @ %
Annexes ,\ @ (_\«

\) N
Annex 1: Copy of the Commentary acco%\%ag)jg the Repo t ct Committee on the
Geographical Indications (Wine \its) Régistratio Bill.
Annex 2: Draft second readi @
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Annex 1: Copy of the Commentary accompanying the Report of the
Select Committee on the Geographical Indications (Wine and Spirits)
Registration Amendment Bill.

1082 16-17 In Confidence



Geographical Indications (Wine and ts)
Amendment

Governme

gistration

0 uctlon C
tary %
Recommendation
The Primary Pr &f arfimittee the Geographical Indications
. (( > , tion Amer‘ and recommends that it be passed

with the am g ghown.
10 j

ould amend raphical Indications (Wine and Spirits) Registration
6 and allof(\¢ to be ught into force.

As reported from the

at the registration regime for geographical indications that
will work smoothly and sustainably. The registration regime aims

ew Zealand exporters to promote and protect their wine and spirits in
erseas markets.

commentary covers the main amendments that we recommend be made to the
bill. It does not cover minor or technical amendments.

Renewal periods

The bill, as introduced, proposes that the registration of a geographical indication
must be renewed by paying renewal fees at 10-year intervals. The renewal fee would
be first payable on the tenth anniversary of the date of registration and then every 10
years after that. The fees would be used to administer the geographical indications
register.

The Intellectual Property Office of New Zealand (IPONZ) has now completed model-
ling the anticipated cost and revenue flows involved in administering the geographic-

86—2

N
\%@
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al indications system. There is concern that the proposed renewal-period model would
not adequately provide for the administration of the register.

For example, revenue gathered in the first few years after the Act came into force
could be less than the costs of administering the register. Additionally, if application
volumes are lower than expected or the number of proceedings and hearings about
geographical indications are higher than anticipated, the proposed renewad period
might result in a significant shortfall.

We recommend amending clause 9, which would insert new sectio
bill’s proposed renewal period so that the first renewal fee
years from the date of registration and then every 10 years 2
this would be the best “break even” renewal-period mo

o

S{het a specifi e\

€

Continuous use

Section 29 of the Act protects the right o
trade, in relation to a wine or spirit contf

The intent of the bill’s amendmepts t n 29 is to pr thesgyprotections to a
person that has acquired the rights\td\trade 1n a wine 1 ich section 29 ap-

plies after the specified ti co es to us

We recommend am 16, whic d section 29, to clarify this
intent.

Substitut applica @

We r inserting ngw

% 1A, which inserts new section 36A, to specify
o-Registrar of Geographical Indications may substitute

on under whq
ant for registratisg\of 3 geographical indication.
% amend d allow the Registrar to substitute an applicant if the original
c

pplicant o the substitution, has died or ceased to exist, and the appli-
ation 4 dccordance with regulations.

procedures

resdmmend inserting new clause 21A, which would insert new sections 36B and
382 to provide procedures for those opposing the registration of geographical indica-
tions.

Currently, the Act leaves opposition procedures to the regulations. This is inconsistent
with other intellectual property legislation, such as the Patents Act 2013 and the
Trade Marks Act 2002, which explicitly provide for opposition procedures.

Our amendment specifies that the Registrar must give public notice of an application
for registration of a geographical indication, and allows opposition to that application.
It would remove any doubt of the ability to oppose the registration of geographical
indications and would ensure consistency with other intellectual property legislation.

Our amendment would specify that only “interested persons” can oppose the registra-
tion, alteration, or removal of a registered geographical indication. This is consistent
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with the Act’s requirement that only an “interested person” can apply to register a
geographical indication.

Restriction on registration of offensive geographical indicators

The bill, as introduced, provides that the Registrar must not register a geographical
indication if its use or registration is deemed offensive to a significant se%me

community, including Maori. However, the bill does not specify who istrar
should consult to determine whether the use or registration of the geqgta Wdica-
tion would be offensive to Maori.

se¢tion 39A, to

specify that a function of the Maori Advisory Committeg blished“under the Kfade
Marks Act 2002, is to advise the Registrar whether OpaSeduse or regis

a geographical indication is likely to be offensi

Removal of a registered geographic
We recommend inserting new claus\ 2
specify that the Registrar must gi% <

graphical indication.

sextion 45A, to
registered geo-

eregistrant would be made
frequency that the Registrar

Our amendment wou
aware of the propes¢
thinks appropria

Alterafio ster
% a geograpdiics
e il as introduced,
e conditi ' daries of a registered geographical indication, only if the

O Q
roposed glte Wnot substantially alter the character of the geographical indi-
cation

W ide t this proposal creates uncertainty because it is too broad. We recom-
ing clause 25, which would amend section 46, to specify additional con-
10

Q

»
0
3

n$1to be met for the Registrar to alter a geographical indication.

Our amendment would clarify that the Registrar may alter a geographical indication
only if the alteration is necessary, will not substantially alter the character of the geo-
graphical indication, and is not likely to mislead the public.

We also recommend inserting new clause 25A, which would insert new section 46A,
to specify that the Registrar must give notice of the proposed alteration.

Alteration of a registrant’s details

Although the bill, as introduced, would provide that a geographical indication may be
altered, it does not expressly allow altering the details of the registrant of the geo-
graphical indication.
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We recommend amending clause 25, which would amend section 46, to allow a regis-
trant’s details to be altered; for example, to reflect changes to the registrant’s details
on the New Zealand Business Number Register. We also recommend amending the
bill to ensure that regulations prescribe the procedure for the alteration.

Recognition of an “agent”

We recommend amending clause 31, which inserts new section 57AB,
conditions under which the Registrar may refuse to recognise a pe
Our amendment also requires the Registrar to give written notic
person and the person’s principal.

We recommend amending the bill’s schedule,
Trade Marks Act 2002, to clarify when an
refused.

As introduced, the bill proposes that g
fused if the mark contains a re re
posed amendment to sect] 0o

where an application t
application to regi
the geographica icaftorPis earlier t
trade mark.

Our d uld ensur and the Trade Marks Act treat conflicts
betwe eskgistration of’ and geographical indications in a similar man-
@;\7 N

Amending the Trade Marks Act 2002 Q/

hic dmend seciron X
@ sofegister a @
- n

k can be re-
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Appendix

Committee process

The Geographical Indications (Wine and Spirits) Registration Amendment Bill was
referred to the committee on 17 March 2016. The closing date for submissions was
29 April 2016. We received and considered 38 submissions from interestgdygroups
and individuals. We heard oral evidence from three submitters.

We received advice from the Ministry of Business, Innovation and lod e @3 :

Committee membership
Ian McKelvie (Chairperson)
Todd Barclay @

Hon Chester Borrows @ §
Steffan Browning @ @

Barbara Kuriger

Hon Damien O’Connor @
Richard Prosser

Stuart Smith @

Rino Tirikatene
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Geographical Indications (Wine and Spirits)

Part 1cl 11 Registration Amendment Bill
11  Section 21 amended (Restriction on use of New Zealand registered
geographical indication for wine)
(1) Insection 21(a), after “harvested in the”, insert “place or places of”.
(2)  After section 21(a), insert:
(ab) all of the constituent remainder of the wine referred to in paragtaph (a)
(if any) is obtained from grapes harvested in New Zealand:
12 Section 22 amended (Restriction on use of foreign registey cal
indication for wine)
(1) Insection 22(a), after “originated in the”, insert “plaee~r pla .
(2) Replace section 22(b) with:
(b) the foreign registered geographical-mdsation,dr indicatio:
accordance with—
(1)  the scope of their el 0 cluding
any conditions as YO\{helt thei of origin)::
and @s
(i)  their ion g any conditions im-
13 AofRXew Zealand registered

&

©

16
(1

>

-the’

P egistrar).
Section 2 estriction. ey
geog% cation foy: a

sec a), after * , insert “place of”.

S 24 amen tion on use of foreign registered geographical
ication for spirl

In sectignl4 er “originated in the”, insert “place or places of”.

4(b) with:
oreign registered geographical indication or indications are used in
accordance with—

any conditions as to their use imposed by their country of origin);
and

%@% (i)  the scope of their protection in their country of origin (including

(i)  their registration in New Zealand (including any conditions im-
posed by the Registrar).

Section 25 amended (Additional rules relating to restrictions on use)

In section 25(a), replace “true origin” with “true place of origin”.

Section 29 amended (Continuous use)

Replace section 29(1) with:

15

20

25

30

35



Geographical Indications (Wine and Spirits)

Registration Amendment Bill Part1cl 18
(1)  The restrictions in sections 21 to 24 on the use of a registered geographical in-
dication do not apply in respect of the continued and similar use by any New
Zealand person or entity of a term that is a registered geographical indication (a
term), in relation to a wine or spirit in New Zealand, if—
(a)  that person or entity— 5
(1)  1s using the term in trade; and
(1)  has used the term in trade in a continuous er tAyom
15 April 1984; or
(b)  that person or entity— « 3 i_/f
(1)  1s using the term in trade; and
(11)  has used the term in trade in a manner in
since before 15 April 1994 @
(1A) The restrictions in sections 21 to 24 ﬁi\ o a reglst cal in-

17

18

an New
r atlon to a \ 't in New Zea-

dication do not apply in respe
Zealand person or entity ofaa t
land. if that person or entltv

(a) isusin the ade and
(b) has us trade in manner since acquiring the
righfo_tedem a wine Aﬂm o -l the exemption in subsection

\~

e 5 (O

e sectlon 29(2) insert:
ompare: TRIPS Agreement art 24(4)

Section 32 amended (Unregistered geographical indication homonymous
with registered geographical indication)

In section 32(2), after “originates in the”, insert “place of”.

New section 32A inserted (Use of words “New Zealand™ to denote origin)

After section 32, insert:

15

20

25
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(2)  The register must contain 3 parts, as follows:
(a) Part 1, for enduring New Zealand geographical indications:

(b)  Part 2, for all registered geographical indications except those to which
paragraphs (a) and (c) refer:

(c) Part 3, for geographical indications that have been registered inaccord- 5
ance with regulations made under-seetion-57(j)_section 57(1

(2) Insection 42(3)(b), replace “Part 2 with “Part 3”. &
(3)  After section 42(3)(c), insert: @
(ca) the name and address of the registrant; and %

(4) Replace section 42(3)(d) with:
(d) the date of registration (except in the

geographical indication). %
y, insert “the”. $
‘sectio

23  Section 43 amended (Public
In section 43(1), after “det:

24  Section 45 amend ovalHrom registex

; )
(1) In section 45 \ e “section: 0 ith
(2) AftereSecti 3Y, insert: @

" must rem 15ter€d geographical indication from the regis-
expiry. @ 20
ti &{q} (Notice of proposed removal)

ns 10 to 17-and

de05n aphical indication from the register, the Registrar must— 25

notify the registrant of the grounds of the proposed removal; and

(b) give public notice of the proposed removal.

(2) If the Registrar receives an application to remove a registered geographical in-
dication from the register. the Registrar must.—

(a) if the applicant is not the registrant, send a copy of the application to the 30
registrant: and
(b)  give public notice of the proposed removal.

(3) The public notice must be given in the format, manner, and frequency that the
Registrar thinks appropriate.

10
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@
(1A)

Section 46 amended (Alteration of register)
Aﬁei—Replace section 46(1)—mseﬁ with:

istrant or an interested person. alter a registered geograpks
conditions or boundaries relating to a registered gmaplnce\d\ﬁdlcatlon if the

Registrar is satisfied that— \&
(a) the alteration is necessary: and m
(b) the alteration will not substantm(\>h aracter oﬁth phical

indication: and
(c) the alteration is not likeﬂ(\to the publi¢Z
After section 46(1). insert: N

(1B)

) 1 the registrant’s name
or address on r‘e}ﬁ( Jh relation to@p S egistered geographical indi-

25A

@
@% registrant: or

cation. g
The MS Zon the almhm mtelested person alter the register

1 ant’s name and address as the substitute registrant.

ay exwsrcise the powers under subsection (1B) only—

e registrant consents to the interested person being the substitute

(i1) the registrant has died or ceased to exist: and

(b) if the application is made in accordance with regulations made under
section 57(1)(ea).

New sections 46A and 46B inserted

46A

After section 46. insert:

Notice of proposed alteration

If the Registrar proposes on his or her own initiative to alter a registered geo-
eraphical indication, or the conditions or boundaries relating to a registered
geographical indication. the Registrar must—

(a) notify the registrant of the grounds of the proposed alteration: and

11
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@)

(b) give public notice of the proposed alteration.

If the Registrar receives an application to alter a registered geographical indica-
tion, or the conditions or boundaries relating to a registered geographical indi-
cation, the Registrar must.—

(a) if the applicant is not the registrant, send a copy of the application to the
registrant: and
(b) give public notice of the proposed alteration.

The public notice must be given in the format, manner, apd?ﬁ at the
Registrar thinks appropriate.

sistent with the primary business data
ness Number Register.

If this section applies. the Reg@3tr in the prescrib ( 1f any). al-
ter the information in the 1€§1sté(\o at it is conslsfemh e primary busi-
ness data in the New Zegland =v. ess Number R s

In this section ‘, |ﬁ ] e meaning as in section
20(2 ofthe ...' nﬁ.‘ 01

sectlon 472

Compare: 0‘
26 nded (P D moval or alteration)
6" al\section 47(2), a\‘

g@ection 47, insert:

his secnmmo ect the power of the Registrar to remove a registered

: tion from the register in accordance with section 45(4).
§i§ns 47A to 47D and cross-headings inserted

Renewal of registration

47A Renewal of registration

)

@

12

The Registrar must renew the registration of a geographical indication on an
application by an mterested person that is made in-the accordance with any pre-

scribed requirements.

The registration of a geographical indication may be renewed for a further
period of 10 years.
Compare: 2002 No 49 s 58
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47B Notice of pending expiration of registration of geographical indication
(1) If no interested person has made an application under section 47A within a
prescribed period before the registration of a geographical indication expires,
the Registrar must—
(a) give notice in writing of the pending expiration of the geographical indi-
cation—

(1)  to the registrant; and

(11) to other persons and organisations that the R yders are

geographical indication relates; and
(b) give public notice of the pending expi oRthe>geographic
tion.
(2) A notice under subsection (1) mus 3%

(a) be in the prescribed for

(b)  at a minimum, stat

®

(11) ohs as to th@& fees on which a renewal of

registration & geographical indication

ted to in subparagraph (ii) have not
geographical indication will be removed

M

are: 2002 No 49 s

Status gihg ical indication or trade mark removed from respective
regj el ayment of renewal fee
gexraphical indication or trade mark that has been removed from its re-
cifyeregister for non-payment of the renewal fee must be taken into account

geographical indication application.

@ (2) Subsection (1) does not apply if the Registrar is satisfied that,—
(a) in the case of a trade mark that has been removed from its register,—

period of 1 year after the date of expiry of the registered geographical in-
% ication or registered trade mark when determining the registrability of a later

(i)  there has been no genuine use of the trade mark during the 2 years
immediately before its removal; or

(i) no deception or confusion would be likely to arise from the use of
the geographical indication that is the subject of the application by
reason of any previous use of the trade mark:

(b) in the case of a geographical indication that has been removed from its
register,—

13
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47D
M

@

3)

28

3)

The ( ommittee
the s specified in su ‘
boundaries of & x¢
e use of a% as a geographical indication.

(1) in the case of a foreign geographical indication, it is not, or has
ceased to be, protected in its country of origin: or

(i) the geographical indication has fallen into disuse in its country of
origin.
Compare: 2002 No 49 s 60

Restoration to register

Registrar may restore expired geographical indication ¢

This section applies if a geographical indication has expite
from the register in accordance with section within

months.
The Registrar may restore an expired gepgrag iNdication to
accordance with any prescribed requizg >

C LO(

]
A geographical indication that is dN oAl
tinued in existence as if it had

Replace se

\ 2 e The Registrar on issues relating to
i \

aphical indication; and

>

a aroa’

@ \"gection 54 ageende embership of committee)
sectl after “New Zealand Geographic Board”, insert “Nga Pou

In
% Part 2

30
1)

@

14

Amendments to miscellaneous provisions

Section 57 amended (Regulations)
After section 57(e). insert:

(ea) prescribing the procedure relating to the alteration of the name and ad-
dress of an applicant or a registrant (including the substitution of infor-
mation relating to an applicant or a registrant):

(eb) prescribing the manner in which the Registrar may alter the register
under section 46B. including prescribing procedures, requirements,
and other matters in respect of an alteration:

In section 57, insert as subsection (2):

15
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(2) The Governor-General may prescribe any renewal fees under subsection
(1)(i) that—

(a) recover some or all of the costs incurred by the Registrar in performing
his or her functions under this Act:

(b) recover those costs at a level that provides an incentive to allow registra-
tions of geographical indications to expire if persons intere in the
registration no longer find registration beneficial.

Compare: 2013 No 68 s 243(2)(b)

31  New sections S7A to S7D inserted S t
After section 57, insert: @

57A Recognition of agents @

(1)  Anything that must be done by or t der this
geographical indication may be e perso
agent.

(2) Subsection (1) applies olN\if gent is n

isezas Al a c

hom the Registrar
in accor; i i

ent

D as ag

57AB RegiSfrar ma WA e 4@
o~ oINS/

a person as an agent if that person—

(€)) \/e.R STV ; v
)Y suspend ce before the Intellectual Property Office of
New Zealand;

(ab) h hﬁs‘r her régistration as a patent attorney suspended or cancelled: or
ke

(b) Moved from or struck off the roll of barristers and solicitors
e{}lfe provisions of the Lawyers and Convevancers Act 2006, and
3ot been restored to the roll: or

is suspended from practice as a barrister or solicitor: or

(d) has been convicted in New Zealand of an offence specified in Part 10
(except section 298A) of the Crimes Act 1961 or has been convicted of
an equivalent offence in another country.

(2) If the Registrar refuses to recognise a person as an agent, the Registrar must, as
soon as practicable. notify that person and the person’s principal in writing.

Compare: SR 2003/187 rr 23, 24

57B Registrar may award costs
(1)  The Registrar may, in any proceedings before him or her under this Act,—

15

P
Ne
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@

57C
M

@

33

16

(@) by order, award to a party costs of an amount that the Registrar thinks
appropriate (which, without limitation, may be on an indemnity basis);
and

(b)  direct how and by what parties the costs are to be paid.

The order may be entered as a judgment of the court and may be enforced ac-
cordingly.
Compare: 2013 No 68 s 212

Registrar may require security for costs

The Registrar may require a party to proceedings to-give seCyuNty for the costs
of the proceedings if the Registrar is satisfied th
(a) the party does not reside, and does n usiness, i
land; or ‘
\paNy/ wi osts of

(b) there is reason to believe tha

the other party if unsucce
If the party does not give tR y treat the pro-
ceedings as having been abahderis d\d€teimine the matter ac-

cordingly.

@ ections 57B and 57C
/ fB-dwd 57C, proceedings means any proced-

rmination of opposition, to an accepted applica-
of a geographical indication as referred to in section

Replace section 63 with:

%%x«ﬁon 63 replaced (Trade Marks Act 2002 amended)

Consequential amendments to Trade Marks Act 2002
Amend the Trade Marks Act 2002 as set out in the Schedule.

New Schedule inserted
After section 64, insert the Schedule set out in the Schedule of this Act.
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Section 20—continued

(b) an application for registration of a geographical indication for a wine or
spirit has been made in good faith under the Geographical Indications
(Wine and Spirits) Registration Act 2006 and—

(1)  the trade mark contains the geographical indication that is the sub-
ject of the application for registration: and

(i1) the trade mark relates to a wine or spirit that does nd

tion relates: and
111) the use of the trade mark is likely to def{e;i\;e or cou

(iv) if registered. the deemed date o £ EEodtrgtioR of the
indication is earlier than the
trade mark (if registered)}

(2)  This section does not apply if th
be, considers that a case of ho rent use ex

the Commissioner or the couxt, it proper i
tered, subject to a diti at the C Nef
pose.

: g{@

ade mark to be regis-
or the court may im-

@ on removed from register for non-payment
indi

piry of the registered geographical indication when determining
ability of a later trade mark application.

ase of a foreign geographical indication,—

@ % (a) the geographical indication is not, or has ceased to be, protected in its

country of origin; or
(b)  the geographical indication has fallen into disuse in its country of origin.
Compare: 2006 No 60 s 47C

Section 88

In section 88(c), replace “Geographical Indications Act 1994 with “Geographical In-
dications (Wine and Spirits) Registration Act 2006”.

New section 98A
After section 98, insert:

18
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Geographical Indications (Wines and Spirits) Amendment Bill
SECOND READING SPEECH

MINISTER OF COMMERCE AND CONSUMER AFFAIRS

Mr Speaker

I move that the Geographical Indications (Wine and Spirits) Amendment Bill be r Cond time. &
The Bill amends the Geographical Indications (Wine and Spirits) RegistratfQr{ Acs 2008+ @
A geographical indication is a name, usually a regional name, thg i¥entify the in o&

goods where some quality, reputation or other characteristi & §0egd3 are related

essential way to their geographical origin.

Well-known examples of geographical indicatio C y. In New
Zealand, the main user of geographical indic local wine jaqustry, glthetigh foreign wine
and spirit producers also use geographic didgiiows to identifysthe
indications used by New Zealand ro include tegm a4 ‘Marlborough’ and

‘Martinborough’.

The Geographical Indic 2 and SpiritsyRegis Act 2006 provides for a registration
system for geogra | inditgtions, but thi @. t in force. Before the Act can be brought

nts are nec€ss arify some provisions in the Act, and to ensure that
tainably.

ittee

win

of\the amendments recommended by the Committee are of a relatively minor nature.
@NO significant amendments to the Bill that were recommended by the Committee involved

procedures for opposing registration, and the renewal periods for registered geographical

also war%S dge the submissions from the public, and in particular from the New Zealand
d

indications.

The Geographical Indications (Wine and Spirits) Registration Act 2006 leaves opposition procedures
almost entirely to the regulations. Other similar legislation relating to registered intellectual
property rights, such as the Patents Act 2013 and the Trade Marks Act 2002 make explicit provision
for opposition procedures.



The amendment recommended by the Committee inserts a new clause 21A into the Bill. This inserts
new provisions into the principal Act to require the Registrar of Geographical Indications to advertise
the intention to accept an application to register a geographical indication. This allows interested
persons to oppose registration if they consider that the indication should not be registered.

The other significant amendment relates to the renewal period provisions in the Bill. The Bill as
introduced provided that geographical indications must be renewed by paying a renewal fee every
ten years. The renewal fees will contribute towards the ongoing maintenance of the Register of
Geographical Indications, and help keep the initial application fees down.

However, as most of the applications to register geographical indications will be m imthe first
few years after the principal Act enters into force, there is a risk that the reve
application fees could be insufficient to cover the cost of establishing an

of Geographical Indications. This could be a particular problem if applicati
than estimated.

e the Register

ers are Iowe%

he
ation,

In response to this, the Committee has recommended tha
first renewal fee is payable at five years from the d
and at ten year intervals thereafter.

| agree with the recommendations in th le ittee’s report, BN _cowtmend this Bill to the
House. @ g S:






BRIEFING

Geographical Indications (Wine and Spirits) Registration
Amendment Bill - Proposed SOP

Date: 8 November 2016 Priority: High
Security In Confidence Tracking 1447 16-17
classification: number:

2.
PN &

Purpose
To seek approval for the submission to the House of a Supplemen r%}%per (SOP) t be
Geographical Indications (Wine and Spirits) Registration Amendxgat Bill ("the Amendnent Bil”

The Ministry of Business, Innovation and Emp
Note that the Amendment Bill was rep to the Ho on
Primary Production Select Commit ahd that the Amend ill Feceived its Second
Reading on 3 November. @ @

a Note that: % g g

i. v%mmittee’s Amendment Bill said that the Committee had
a amend th nt Bill to allow only interested persons to oppose the
@ e tion, and t% and removal of a registered geographical indication;
due to afi e ght, provisions allowing only interested persons to oppose the
alte ' edval of a registered geographical indication were omitted from the
et Bill as reported back; and
iij as been prepared rectifying this omission; and
% raft of the SOP is attached to this report.
@% Noted

b

Recommended action é\\ N ((-\\
mends t B%}\//
eptember by the

Noted

Agree that the SOP (when finalised by the Parliamentary Counsel Office) be printed, so it

can be consequently submitted to the Bills Office.
Agree / Disagree

1447 16-17 In Confidence



c

Agree to liaise with the Leader of the House on timing so that the Committee of the Whole
House stage is at least one working day after the day you want the SOP released.

Agree / Disagree

Gus Charteris Hon Paul Goldsmi @ @ >
Manager, Business Law Minister of Com Consume
Building, Resources and Markets, MBIE Affairs @ §

1447 16-17 In Confidence 2



Background

1. The Geographical Indications (Wine and Spirits) Registration Amendment Bill
(“the Amendment Bill”) was reported back to the House on 16 September 2016 by the
Primary Production Select Committee. The Bill amends the Geographical Indications (Wine
and Spirits) Act 2006 (“the GI Act”)

2. One of the recommendations in the Departmental Report on the Amendment Bill was that the
Bill be amended to insert provisions into the Gl Act that would allow only “interested persons”
to oppose the registration of a geographical indication, and the removal or alteration of a
registered geographical indication. This amendment was agreed to by the Primary
Production Select Committee and referred to in their report on the Bill.
ﬂ%G

3.  The Amendment Bill includes a provision (clause 21A) inserting a new
Gl Act, allowing interested persons to oppose registration of a geographi

C into the
tion. Du
to an oversight, however, provisions allowing only interested per se the remov
t
iso

or alteration of a registered geographical indication were omitte Amendmen
reported back to the House. The attached draft SOP rec@ sion.
Draft Supplementary Order Paper _—~\< @

V72N
4.  Adraft SOP is attached to this report. The %\:s) jécﬁo peer, Mroof reading

by the Parliamentary Counsel Office (*
5.  The draft SOP proposes new clau 5B, which effew sections 45B and

46C into the Gl Act. The SOP also echnical a onsistent with other

provisions in the Bill, to indj at an-interested include the registrant of a
geographical indication re indicategd-e
the SOP are consis ith t agreed to @

. “The amendments proposed in
ary Production Select Committee
and are agreed po

6. PCO has indi e final v nOP should be ready by
er 2016. b 0 yoUr agreement, it will be printed and submitted to
nce submit % Office will then check with your office about when
7 n distributed, and is available to be considered during the

HAouse stage of the Amendment Bill, we recommend that your office
working ay you want the SOP released.
@ u if there are any delays in finalising the SOP.

8. W
( E&ne: Draft Supplementary Order Paper

1447 16-17 In Confidence 3
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BRIEFING

Geographical Indications (Wines and Spirits) Amendment Bill —
Update on Progress

Date: 31 July 2015 Priority: High
Security In confidence Tracking 0293 15-16
classification: number:

Purpose R Q\@/) A«
To provide you an update on the progress of the Geographical Indica Me\snd Spirit @
Amendment Bill (‘the Amendment Bill’), and also brief you for your &g th New Zea
Winegrowers on 4 August. @
Recommended action K\\@A /@
— . . N4 N A
The Ministry of Business, Innovation and Emplg \\e\\%mends th %
a Note that the Amendment Bill current fted will, % allow the
Geographical Indications (Wines ay Spin egistration A 6 Phe Gl Act’) to be
brought into force;

Noted

8 d (‘IPONZ’) commissioned Deloitte to
develop a model tq assighI 3. fQradministering the Gl Act, and Deloitte

Noted

jster a geographical indication be set at $5000 and the

i e for applying
ee, payablé avery fiveyears be $2500;
Noted
[ re

on the a% by Deloitte, IPONZ has recommended that the
fi

d Note th working on further minor amendments to the Gl Act, which will be

incorpRr e Amendment Bill;
K Noted

hat the Ministry for Primary Industries (‘MPI’)has proposed a substantive amendment
the ‘85% rule’ in the Gl Act, and released a consultation document on 13 July;

Noted

f Note that:

i. if MPI recommends an amendment to the ‘85% rule’, approval for this
amendment and the further minor amendments to the Gl Act will be sought from
the Cabinet Economic Growth and Infrastructure Committee (‘EGI’);

ii. the submission to EGI will also seek approval to introduce the Amendment Bill,
rather than make a separate submission to the Cabinet Legislation Committee
(LEG');

MBIE 0293 15-16
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iii. officials anticipate that the submission to EGI will be provided to you in time for it
to be submitted to the Cabinet Office in time to be considered at EGI on 26
August.

iv. if MPI does not recommend an amendment to the 85% rule, approval for the
further amendments, and to introduce the Amendment Bill will be sought from
the Cabinet Legislation Committee instead of EGI.

Noted
g Note that you will be meeting with New Zealand Winegrowers in Auckland on 4 August.
Noted
h Discuss the matters referred to above at your meeting with New Zealand growers on 4
August;
ee/Dlsag
[ Agree to IPONZ sharing the model developed by Deloitte rega [ mterest@

stakeholders, including New Zealand Winegrowers. @

sumers Co nications

@: g Hon Paul Goldsmith
Ss Law m Minister of Commerce and Consumer Affairs

MBIE 0293 15-16
In Confidence 2



Background

1. The Geographical Indications (Wines and Spirits) Amendment Bill (‘the Amendment Bill’)
amends the Geographical Indications (Wines and Spirits) Registration Act 2006 (‘the Gl
Act’). The Gl Act is not yet in force. In December 2014, Cabinet agreed to bring the Gl Act
into force, and the Amendment Bill, when enacted, will enable this. The Amendment Bill is
currently being drafted, with a view to it being submitted to Cabinet for approval to introduce
by the end of August 2015.

2.  The reason for moving to implement the Gl Act at this time is to avoid potential risks should
the Gl Act not be implemented. These risks include:

. undermining industry trade strategies and growth potential;

. negative impact on New Zealand’s aspirations for a Free Trade ent with the
European Union; and

. 6(a) and 6(e)(vi) & ;

3.  The December 2014 Cabinet paper noted that there mber of amer equired
endments ‘ ded to
ration process v pothly and

to the Gl Act before it could be brought into for

improve the Act’s workability and ensure th

sustainably. Cabinet also directed that o : arch 2015 on
the required amendments.

Meeting with New Zealg@e\Vi hSe’ groweprsd\ 2 o st

ry atives of 7

4. You will be meeting

Wrs at their offices in Auckland on 4
August 2015 from '

ees will be Philip Gregan, CEO of NZ

o
>
W
cn..
Q@

D

2

Winegrowers . 3|. Brief biographies of Mr Gregan and Mr
Clarke ar nnex 1. T P o ide a brief overview of the New Zealand wine
industry te of the ew Zealand Winegrowers regarding the
[ en the Gl
%?bwers is the nati ganisation for New Zealand’s grape and wine sector. The
iSation currently kas ap X|mately 850 grower members and 700 winery members.

rovide New Zealand Winegrowers with an update on progress
of the Gl Act based on the information in this briefing. In particular,
t you discuss the fees proposed by IPONZ on the basis of analysis done
New Zealand Winegrowers. Officials have not yet had the opportunity to

se issues in detail with New Zealand Winegrowers, and we would be interested in
mments they may make to you. Some suggested talking points are set out in Annex 2.

@)

7.  Earlier this year IPONZ commissioned Deloitte to develop a costing model to assist IPONZ
with setting the fees it would charge for administering the geographical indication system
established by the Gl Act. What follows is a brief summary of the factors used by Deloitte in
coming to their conclusions, together with their recommendations in relation to the initial
application fee and renewal fee.

8. It is intended that all of the costs of administering the Gl Act will be recovered from fees
charged to applicants for registration, and other interested parties, such as those opposing
applications to register a geographical indication. The level of individual fees may not reflect
the actual cost of the service or function the fee is intended to cover, as long as the total
income from fees covers the whole cost of administering the GI Act

MBIE 0293 15-16
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9. For example, it is intended that the initial application fee would not cover the entire cost of
processing an examining the application. The reason for this is to keep the initial application
fee as low as possible so as not to discourage interested parties from making applications.
The balance of the cost would be made up by requiring the payment of renewal fees to
maintain a registration in force. Failure to pay a renewal fee would result in lapsing of the
registration.

10. The approach of using renewal fees to subsidise initial application fees is also used in the
Patents Act 2013 and the Trade Marks Act 2002. The March Cabinet paper referred to
earlier in this report sought approval for the Gl Act to be amended to provide for renewal fees
to be paid every ten years, and an appropriate provision has been inserted into the
Amendment Bill

11. A major factor in determining the level of fees that will need to be charged i fact that only
a small number of geographical indications are likely to be registered. ' timate that
there will about 30 applications in the first three years after the Gl force, mo

from New Zealand wine growers. After this, there are likely to

uncertainty in those estimates.

12. Given the small number of applications, IPONZ hav
as low as possible. The work involved will be d
additional staff being required. In addition, t
suitable website, be done ‘in house’ rath
Gl register will be online, but the syst
costs as low as possible

13. Nevertheless, because the cos spread ovel & ¢

| ose charged for other
RONZ receives about 6000 patent
per year. The initial application fee will
ablishing the Register of Geographical
- first renewal fees become due.

registered intellectual ghts. For co
applications and a de mar 3 : D
need to cover

14. initial appllcatlon fee of $5000+GST, with a renewal
GST. They have also suggested that the fees be

in three — f|ve given the uncertainties surrounding the assumptions

g the numb fapp tions.
Q‘!-» entioned €3 arch Cabinet paper sought approval for renewal fees to be paid
at ten ye (e his renewal interval was proposed as it is the same as the renewal

el trade marks, and in the absence of any detailed information on the costs
of e Gl Act. The Deloitte report estimated that if the renewal period was ten
T fal application fee would have to be set at $7000+GST, and the renewal fee
ne¥d to be $3000+GST to recover costs. In light of this, officials now consider that a

@ e yeéar renewal period is more appropriate, and will propose that an appropriate change be

de to the Amendment Bill when it is considered by a Select Committee.

By way of comparison, the fee charged to apply to register a geographical indication in
Australia is AUD27, 500 (including GST), and other fees may be charged as necessary on a
cost-recovery basis. There is no requirement to pay renewal fees.

Further Amendments to the Gl Act

17. In the course of developing the amendments proposed in the March paper, MBIE, working
with MFAT and MPI, has noted a number of other provisions in the Gl Act where amendment
may also be desirable to improve the workability of the Gl Act. Officials indicated, in the
March Cabinet paper, that they would report back to Cabinet separately on these possible
amendments in the next few months, rather than delay submission of the March paper. This

MBIE 0293 15-16
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was in order to meet the Cabinet deadline referred to above, and avoid undue delay to
introduction of the Amendment Bill.

Technical Amendments

18. Most of the further amendments proposed are ‘minor and technical’ amendments intended to
clarify drafting and remove inconsistencies. No regulatory impact statement is needed for
these.

Amendment to the 85% Rule

19. Under s21 of the Gl Act, a wine may be labelled with a New Zealand registered geographical
indication only if at least 85% of the wine is made from grapes grown in the rggion to which
the geographical indication relates. This is known as the ‘85% rule’. Ther restriction
on where the other 15% of the wine may come from. A New Zealand r d
geographical indication is one which identifies a wine or spirit as ori i w Zealan

20. MPI, working with New Zealand Winegrowers, has proposed that o rule be am
to provide that where a wine is labelled with a New Zeal istered geographgsal
indication, all (100%) of the wine must be made from gré nin New T
will be additional to the requirement that 85% of the be made from rown
in the region to which the geographical indicati Q

21. As this proposed amendment is a significaQt ek % decided to
consult interested parties before maki : iQn ol the amendment

t on 13 July. MPI have

proposal. To this end MPI release
' e deadline for submissions

also sent the consultation dog
was 27 July 2015.

22. The stakeholders -oo T include; @
o NewZ%Q growers, Wi S hat they notify their members

° Wi and impo oseTontact information MPI holds on its database
o he and Groc @
ustoms oke& ciation
@ The Retai %tion, and
. nd.

s

23. I’'s consultation document is attached to this report. Officials will report to you
outcome of the consultation process when the Amendment Bill is submitted to Cabinet
'

stakeholde

approval to introduce.

Next Steps

24. Once the proposals for the further amendments to the Gl Act are finalised, approval for these
amendments will be sought from Cabinet. They will include an amendment to the 85% rule
if, following its consultation process, MPI recommends this amendment. As the amendment
to the 85% rule is a substantive amendment, it is intended that, if MPI does recommend this
amendment, the submission be made to the Cabinet Economic Growth and Infrastructure
Committee (‘EGI’).

25. Given the need to consider submissions on the amendment to the 85% rule proposed by
MPI, officials expect that the submission to EGI will be sent to you in time for it to be
submitted to the Cabinet Office in time for the EGI meeting on 26 August.

MBIE 0293 15-16
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26. Once the proposed amendments are approved, the Amendment Bill will be ready for
introduction shortly afterwards. Given the priority that the government has given to this Bill, it
is intended that the EGI submission also ask for approval to introduce the Bill, rather than
make a separate submission to the Cabinet Legislation Committee (‘LEG’).

27. If, following its consultation process, MPI decides not to proceed with an amendment to the
85% rule, officials expect that a submission seeking approval for the further amendments
and introduction of the Amendment Bill will be provided to you in time for it to be submitted to
Cabinet Office in time for the bill to be considered by LEG on 26 August.

28. Before the Gl Act can be brought into force, regulations dealing with the procedures for
registering geographical indications under the Gl Act and setting fees will need to be
developed and gazetted. It is intended that the development of these regulatjons will

proceed in parallel with the parliamentary process for the Amendment Bill.
29. Subject to the government’s legislative priorities, it should be possiblg,to @

Amendment Bill in time to allow the Gl Act to be brought into forc <

Annexes O A %
v \%
Annex 1: Attendees at your meeting with New Zealand WiRgg W @
Annex 2: Talking points for your meeting with New Z&a Nip€growers. @
%/ Rule. @

Annex 3: Copy of MPI Consultation document

MBIE 0293 15-16
In Confidence 6



Annex 1: Attendees at your meeting with New Zealand Winegrowers

Philip Gregan, CEO

Philip Gregan is Chief Executive Officer of New Zealand
Winegrowers, the national organization representing the interests
of New Zealand’s 1,500 grape growers and winemakers. New
Zealand Winegrowers performs a number of key industry
functions including strategic leadership, advocacy, research,
generic marketing, and information provision. Mr. Gregan joined
the Wine Institute of New Zealand in 1983 after completing a
Master of Arts in Geography at the University of Auckland. Mr.
Gregan was appointed CEO of the Wine Institu 1991, and
when the Wine Institute merged with sister o ion the New
Zealand Grape Growers Council in 200 inted CE

of the combined body, New Zealand e €xs. ;

Jeffrey Clarke, General Counsel

Mr Clarke began bi ;‘%u rin New hen
travelled to theLlnitda\Staés. Later exredto London, and
came back Rﬁ aldnd wherg_h

ey for Meridian Energy.

After that\he o Paris, wher as\Mew Zealand’s Energy
Advisor elipternational I cy. He has also worked at
D, pri0r to retupnai Zealand in 2012 to work in
t orate Advi fRussell McVeagh before joining
@ aland Win in Tate 2014.
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Annex 2: Talking Points for your meeting with New Zealand
Winegrowers, 4 August

Fees
° The Intellectual Property Office of New Zealand has commissioned Deloitte to assist
them in setting fees for administering the Gl Act. Deloitte have suggested an initial
application fee of $5000 and a renewal fee of $2500, which would be paid every five
years.
. What is your reaction to these suggested fees?
o Do you think the fees represent good value for money, given the val the wine
industry of being able to register their geographical indications? «
NZWinegrower’s preparations for implementation of the Gl @ ( f
. | understand that NZWinegrowers has a list of ‘priority’ geog ical indications\
which it will file applications for registration . What t otherNew Zeal wing
geographical indications? Will NZWinegrowergpfo istance for. alawd
wine growers who wish to register these indi
. Once New Zealand wine geographicaki ‘bZeaIand it will
be possible to obtain protection for ; wade’you think this
will benefit the New Zealand wi i ill you seek
protection in?
o Do you think that ma ign ill\a p register their geographical
indications in New, Do you think thathis t cause problems for New
Zealand wine ?
Amendment to t %
J Dogs’N rowers su améndment? | am interested in hearing your views
on g w will it berefi e industry?
Pro @%@e Gl Ac %
s you k ct needs some amendments to allow it to be brought into force.

is currently being drafted, and | hope that it will be ready to be
arliament by the end of this month.

e government’s legislative priorities, | hope that the Amendment Bill will be
in time to allow the GI Act to come into force by the middle of 2016.

MBIE 0293 15-16
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Disclaimer

While every effort has been made to ensure the information in this publication is accurate, the
Ministry for Primary Industries does not accept any responsibility or liability for error of fact,
omission, interpretation or opinion that may be present, nor for the consequences of any decisions
based on this information.

This publication is available on the Ministry for Primary Industries website at
http://www.mpi.govt.nz/news-and-resources/publications/

© Crown Copyright - Ministry for Primary Industries @@ @
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1 Proposed amendment to section 21 of the Geographical
Indications (Wine and Spirits) Registration Act 2006

The Ministry of Business, Innovation and Employment (MBIE) and the Ministry for Primary
Industries (MPI) are seeking views on a proposal to amend section 21 of the Geographical
Indications (Wine and Spirits) Registration Act 2006 (the Act). The amendment would
specify that New Zealand registered geographical indications may only be used to identify
wine if the wine is made solely from grapes harvested in New Zealand.

A geographical indication is a name, usually a regional name, which is used tgigentify the
origin of goods where some quality, reputation or other characteristic of th related &

in some essential way to their geographical region. In the case of New there
could potentially be a number of geographical indications registere ch rlborou
‘Nelson’, or ‘Hawkes Bay’.

Subject to submissions received as part of this consultat 2rnment int

include the proposal in an amendment Bill that has etiTe ents requyj O ent
the Act. The amendment Bill is being prepared *@} n later thig\yé hject to
Parliamentary processes, the intention is to i {Mhe Act in 2 %

o- ained in this document.

2015.

2 Submissions @
MBIE and MPI welcome writss s on the

All submissions must be r 8] MPI no late .

entdirectl
; 'c? O %
Policy Anakyst, Forest ector Team
QNcy~aad Trade Bran
es

iMstry for Priryln
Box 253 ) on 6140
Email: Jaso % @@Mmpi.govt.nz
We will \ e

elevant material made in submissions, so you are welcome to provide
info i rting your comments. Please make sure you include the following
i lonMh your submission:

title of this consultation document;
@ Your name and title;
. Your organisation’s name (if you are submitting on behalf of an organisation), and
whether your submission represents the whole organisation or a section of it; and
° Your contact details (that is, phone number, address, and email).

Written submissions

Submissions are public information

Note, your submission is public information. Submissions may be the subject of requests for
information under the Official Information Act 1982 (OIlA). The OIA specifies that
information is to be made available to requesters unless there are sufficient grounds for
withholding it, as set out in the OlA. Submitters may wish to indicate grounds for withholding
specific information contained in their submission, such as if the information is commercially

Ministry for Primary Industries Wine Geographical Indications e 1



sensitive or if they wish personal information to be withheld. MPI will take such indications
into account when determining whether or not to release the information.

Any decision to withhold information requested under the OIA is reviewable by the
Ombudsman. For more information please visit:
http://www.ombudsman.parliament.nz/resources-and-publications/guides/official-information-
legislation-guides

3 Background

A geographical indication is a name, usually a regional name, that is used to identify the
origin of goods where some quality, reputation or other characteristic of the goods are related
in some essential way to their geographical region. Examples of geographical {rdjsations
include Champagne and Scotch whisky. In the case of New Zealand wing, t

potentially be a number of geographical indications registered, sucr&

‘Nelson’, ‘Hawke’s Bay’ or ‘Central Otago’.

4 Problem definition

harvested in the geographical region to whi ates”(the 85%
rule). As the Act is silent on where the gr IR of the wine
were harvested, this means up to 15%%QKth pes harvested in
another country or region.

Blending New Zealand wq{ I e made fr
impact on the integrit ing-and um positioning in the global
market®. Building-thj 1ty and global @ has required significant investment
from the New¥e Wjedstry over.t deeade. One risk of cross-country blending is
that the wi blefiding could from grapes of a country that may not have the
same at ersight an
as i and (for examp
ied annuall Iso, the wine industry’s marketing and promotion strategy
complying dustry’s *Sustainable Winegrowing New Zealand’ programme
a

there is g HSK\the 8s-country blended wine would not fit with that programme.

There4 10n under the Act to declare on the label whether any of the wine in the

1 rom grapes harvested outside the region concerned, as permitted under the
Under the Wine Regulations 2006, if there was any cross-country blending, the
bottle would be required to state that wine has been made from grapes harvested in New
aland and another country. This could potentially mislead some wine consumers as they

ay not be aware that the two statements are for different purposes.

Do you agree with MP1’s characterisation of the problem with the 85% rule in the Act? To
what extent are these problems relevant and important to your business, to the wider
New Zealand wine industry, and to help facilitate international trade?

Linthe year to 30 June 2014 New Zealand grape wine exports were worth $1.33 billion. Around 83% of the exports by
volume were to Australia, the United States and the United Kingdom. The New Zealand wine industry’s success comes from
its positioning as a distinctive premium wine in these markets. The New Zealand wine industry cannot compete with major
wine producers, like Australia, on volume and range of offerings in these markets.
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5 Options

We have identified the following two options to address the problem above.

e Option 1 (Status quo): Keep the 85% rule and remain silent on where the grapes for
the other 15% of wine is sourced from.

e Option 2 (MP1I’s preferred option): Amend the Act to require that where blending
occurs the remaining 15% of the wine come from grapes harvested within
New Zealand.

For the purpose of clarity, option 2 would not require wine with a New Zealand registered

geographical indication to disclose on its label that 15% of the wine came fro ther region

within New Zealand. This means, for example, that winemakers could stIII vance

orders if a season provides a lower than expected grape yield due to so |c event

in their own region. & @
We would like to hear from you what your views are on the optio and their %
advantages and disadvantages. If you would like to sug

description of that option, why you consider that to he-a
advantages and disadvantages.

6 Objectives and criteria fo

The proposed amendment aims to pro
and reputation of New Zealan v as a
markets, and to better facilj tlonal trade

MBIE and MPI have

@of New Zealand registered geographical indications

pact on igns .g. developing innovative products).
e are inte l;ur views on whether we have identified the appropriate objectives of

the am t riteria for assessment, and whether there are other objectives or criteria
that ed to this set.

o

Ministry for Primary Industries Wine Geographical Indications e 3



7 Analysis of options
Table 1: Comparing the status quo (85% rule) with requiring all wine to be from grapes harvested

in New Zealand

Assessment Criteria

Option 1 (Status Quo - silent on the source
of grapes for the remaining 15% of the wine)

Option 2 (Require 100% New Zealand
grapes)

Risk to New Zealand
wine’s reputation and
its premium positioning
in the global market

Clarity for wine
consumers

Impact on innovation

Blending wine from foreign grapes and labelling
with a New Zealand registered geographical
indication under the current 85% rule may
potentially put the integrity of New Zealand
wine at risk. Such blending may cause

significant and lasting impact on consumer trust
in ‘New Zealand wine', initially within New
Zealand with flow-on effects in international

markets. The risk is higher if the imported wine
for blending is from grapes harvested in

New Zealand.

countries that do not have the same regulatory
oversight and risk management controls for
grape growing and wine making as in

A geographical indication appli

provides a statement about rgin
of the grapes used to th

Consumers may view a aglnfisleading if
the wine conta non-New

is geographicaligitay

mple, ‘Marlb: 85%0f the
ine made fro ted in
Marlbor \ h€ current country of

ents under the Wine
the same bottle would also

A geographical indication gives consumers
information about a characteristic of a wine,
such as its quality, or reputation, that
consumers associate with the region to which
the geographical indication relates, and helps
consumers distinguish wines from that region
from wines from other regions. Blending wine
made from grapes grown in New Zealand with
wine made from grapes grown in another
country may remove that association with a
particular region.

The 85% rule would mean winemakers could
create new products that included grapes and
wine from outside New Zealand, while using a

New Zealand registered geographical indication.

This could allow for some innovation.

Removes the risk of blending with wine from
countries that do not have the same regulatory
oversight for grape growing and wine making
as in New Zealand and are not made to the

same specification as in Ngw{,Zealand. 5
m vould provide
surer that a wine sold using

The propo 2

assurgnge Yo

aNe d reghstered geographical
ica e solely of New Zealand

grapes.

The proposed amendment would remove
potential for confusion for wine consumers who
may not be aware that the two statements are
for different purposes.

The association of the blended wine is much
closer to the stated geographical indication.

The proposed amendment would not prevent
winemakers from supplying the domestic and
export markets with wine composed of blended
New Zealand and imported grapes provided
they do not use a New Zealand registered

4 e Wine Geographical Indications
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geographical indication for trade in New
Zealand. It would not prevent the development
and marketing of innovative wines and wine
products.

8 Retain the current 85% rule for geographical origin

The proposed amendment would not change the ability in section 21 of the Act (when in
force) for up to 15% of the wine in any New Zealand registered geographical indication wine
to come from grapes harvested in another New Zealand region without needing to disclose it
on the label. For example, ‘Marlborough Riesling’ could be blended with up to 15% of
‘Nelson Riesling’. This means winemakers could still meet advance orders if a season

production and the different wines and grapes u

produced under the same regulatory oversig

which New Zealand region the grape was

9 Consequential am @o the
Notice 2006

In line with the propoge fxapincalIndications (Wine and Spirits)
Registration Act 28 . 0 prop Pis issue in clause 6 of the Wine
(Specificatio X006 (the NotiCE),anade’under the Wine Act 2003. Currently clause 6

t% the

10
'

0 \ Y, gtHeast 85% of the wine must be from the stated
or area of ori ;

mes that areWew Zealand registered geographical indications are made solely
pes harvesiedt Zealand. Subject to Parliamentary processes, MPI is proposing

two % 0 the Act and the Notice, come into force at the same time.
@lon
01%’New Zealand Winegrowers, the industry body representing New Zealand grape

&(er nd grape winemakers, wrote to the Government to seek the proposed amendment.

fter initial analysis of the proposal, MBIE and MPI have agreed to proceed with this
discussion paper for industry consultation with the intention of getting a deeper understanding
of the issues, the level of industry support for the proposal, the likely impact on makers and
traders of wine and wine products, and whether there are other options to address the issue.

While the issue may be of greater relevance to winemakers and wine traders, we would like to
hear from anyone who may be impacted by the proposal, particularly whether:

e you agree with our characterisation of the problem;

e you support or oppose the proposal; and

e the proposal will impact your business and the New Zealand wine industry.

Ministry for Primary Industries Wine Geographical Indications e 5



If the Government agrees to include the proposed amendment in the amendment Bill there
will be further opportunity for industry and public submission at the Select Committee stage.

11 Next steps

Subject to submissions received as part of this consultation, the Government intends to
include the proposed amendment in an amendment Bill that has other amendments required to
implement the Act. The amendment Bill is being prepared for introduction later this year.
Subject to Parliamentary processes, the intention is to implement the Act in 2016.

12 Implementation plan

Subject to industry submissions, the proposed amendment to the 85% rule wil
incorporated into the Geographical Indications (Wine and Spirits) Registrat: endment &
Bill. @

It is intended that the Intellectual Property Office of New Zealand (IP ), part of MBI
will be responsible for implementing the Act. IPONZ w a'g)/ op and impleme
register for geographical indications, including develop' Aline
publicity about implementation of the Act. Provisigs
establishment and maintenance of a register, an
MBIE will develop regulations to set out th
indications under the Act.

e85 and

Id not i new compliance costs as
the proposal only changes t dition of New or which geographical
indication registration is w A 85% to 1@ w Zealand grapes. The
registration of geogra ipations WI| €O i

The proposed amendment to t

reV|eW

ed as part of the Intellectual Property Office of
ortln ocesses. In addition, MBIE will seek the view of the
ardlng the operation of the Act from the point of view of users

eographlcal% .
14 geted consultation on the 85% rule

argeted consultation to amend section 21 of the Act (85% rule). You will have an
ity to make submissions on other amendments when the amendment Bill is at Select

T
@%ﬂittee later in 2015.
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QUESTIONS FOR FEEDBACK

1.

Do you agree with MPI's characterisation of the problem with the 85% rule in
the Act (as in section 4 of this paper)? If not, why not?

How significant and relevant do you consider this problem to be to:
(a) Your business;

(b) The wider New Zealand wine industry;
(c) Export markets for New Zealand wine?

. Have we identified the correct objective (as in section 6 of thi

. Have we identified the right set of criteria for assessm 0 ’> Are there
others you consider should be added to this set (as |n of this pap@
. What are your views on the two options discu

i.. paper, a
consider to be the costs and benefits of he I\ 2 ns’7
tion of
tages and

Would you like to suggest anothe
that option and reasons for su
disadvantages.

Do you currently ma de cross-cou ’w ed wine? How would the
proposed amen ‘ i

Do you r@%com é?‘w roposed amendment to the 85%
rule?

Ministry for Primary Industries Wine Geographical Indications e 7






BRIEFING

Geographical Indications (Wines and Spirits) Registration Amendment
Bill — Initial Briefing to Primary Production Select Committee

Date: 18 April 2016 Priority: Medium

Security In Confidence Tracking 2839 15-1%

classification: number: A “ A8
N

Purpose A ON

To seek your approval to provide the attached briefing to th } roduction S ommee

on the Geographical Indications (Wines and Spirits) Regiskati endment Bit(, ).

Recommended action (\\<® Ax

The Ministry of Business, Innovation an recomme aw:

a Agree that the attached briefing be ided to the Pri tion Select Committee.
2 Agree / Disagree

@is Hon Paul Goldsmith
“Business{LsaV Minister of Commerce and Consumer
M Affairs

MBIE-2839 15-16

In Confidence 1



Comment

1. The Bill received its first reading on 17 March 2016 and was referred to the Primary
Production Select Committee (“the Committee”).

2. The Committee is currently seeking public submissions on the Bill. The closing date for
submissions is 29 April 2016. The final date for the Committee to report back to the House is
17 September 2016.

3. ltis likely that officials will be invited to brief the Committee on the Bill at its meeting on 5
May 2016 (subject to confirmation by the Committee).

Main Points Discussed in the Initial Briefing

2
4. The initial briefing contains discussion on the following topics: \?y ;\«

e The purpose of the Bill;

e Background — including the rationale for protecting geograg

2 ic&a lons and why
Geographical Indications (Wines and Spirits) RegistratiQr{Aat 2006 is being brghti 0
force; <§1 ;

o Key features of the Bill:
o Enduring geographical indicatiops; @
o Duration of registration and r ;
o No registration of oﬁensiv@ap ical indicg
o 100% rule for wined with New Zegl@n
RERR

Fees (CA AN

e A4
5. It is intend § e costs O \ste)r g the Geographical Indications (Wines and
Spirits) Registra ill'be recovered from fees charged to applicants for

registration <gag-other inte 1®8. One of the fees provided for in the Bill is a renewal
m efiewal is not
eMewalp€riod of tegnyears. strations could be renewed indefinitely.
formed yo %see briefing 0293 15-16) that the Intellectual Property Office of
d commissioned Deloitte to develop a costing model to assist

ew Zealan
IPONZ settingithe fees it would charge for administering the geographical indication
blighed by the Gl Act.

sys
7. %% 0 the renewal period, Deloitte suggested that the renewal period be five years
sti

on’its analysis. The application and renewal fees for a five year renewal period were
ted by Deloitte to be $5,000 + GST and $2,500 + GST, respectively. The application
d renewal fees for a ten year term were estimated to be $7,000 + GST and $3,500 + GST
respectively.

8.  As we informed you last year, officials intend to propose that the renewal period specified in
the Bill be amended to five years when the Bill is considered by the Committee. Officials will
consider any relevant public submissions before making a recommendation to the Select
Committee.

MBIE-2839 15-16
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Annexes

Annex 1: Geographical Indications (Wines and Spirits) Registration Amendment Bill 2015:
Initial Briefing to the Primary Production Select Committee

MBIE-2839 15-16
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1. Introduction

1. This briefing sets out the purpose and content of the Geographical Indications (Wines
and Spirits) Registration Amendment Bill 2015 (“the Bill”). It also provides an outline
of the Bill’s key provisions.

2. Purpose
2. The Bill amends the Geographical Indications (Wines and Spirits) Registrat 2006
(“the Gl Act”). Its principal purpose is to allow the Gl Act to be rce.

e mino d technical and

3. Many of the amendments to the Gl Act made by the Bill,a

explanatory note and are not dealt wj g
4, Other amendments are being/ma sure that the r ti egime for
geographical indications that ekstablished by G en it enters into force
na

will work smoothly a@ bly. These ar ther in this briefing.

g aphical indic is a name, usually a regional name, used to identify a
duct as origigating particular locality, where some quality of the product, or
its reput 0 characteristic is attrbutable to its geographical origin. Well
kno X Gls are “Champagne” and “Scotch Whisky”. Examples of New
an clude “Marlborough”, “Central Otago”, and “Gimblett Gravels”, which

used by New Zealand wine producers.

The use of Gls by New Zealand producers is largely confined to the wine industry.
Foreign producers, and especially foreign wine and spirits producers, also use Gls in
the marketing of their products in New Zealand.

3.2. Why protect geographical indications?

7. Under the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights
(“the TRIPS Agreement”) New Zealand is required to provide minimum standards for
the protection of Gls. This does not require a standalone system for registering
geographical indications, as long as protection is available through other means.

8. In New Zealand, Gls can be protected as registered trade marks under the Trade Marks
Act. If a geographical indication is protected as a trade mark, producers cannot use it
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unless they obtain a license to use the mark, and comply with any conditions attached
to the use of the license.

9. The use of geographical names on products in a manner that would mislead the public
as to the origin of the products is actionable under the Fair Trading Act 1986.
Misleading use of geographical names on products may also be actionable under the
common law tort of passing off.

10. In relation to wine, there is additional protection for Gls under the Wine
(Specifications) Notice 2006 issued by the New Zealand Food Safety Altho der
truth in labelling requirements of the Wine Act 2003. The Noti where a

label includes information about the origin of wine at least 85% he\wine must be
made from grapes grown in the stated area.

11. In relation to spirits, additional protection for Gls ~
the Australia New Zealand Food Standards ‘ d 2.7.5 prov d@a

geographical indication must not be ys y iri \ p
origin of the spirit is indicated or 2 j ompanied by

expressions such as ‘kind’, ‘ty ;
been produced in the y, |
3.3. The Geographi @ications@ d Spirits) Registration

Act 2006 @
12. I efe'Was a substa %tha New Zealand wine exports would be blocked
< :fro market

considered they were not using “officially
nised” Gls on th Is. The EU’s regulatory system for wine imports is complex

{ptive, BOth in terms of technical standards and labelling

% h a ban could have had a catastrophic impact on the New Zealand wine industry. At

% that time, the EU was the largest and most significant export market for New Zealand
wine. Wine exports to the EU were returning around $140 million in export earnings
(approximately 46% of the total export earnings for wine).

14. The Government’s response was to pass the Gl Act. The intention behind the Act was
to align our law more closely with our international obligations under the TRIPS
Agreement and to protect wine exports to the EU by bringing our registration system
for wines and spirits Gls into conformity with EU requirements.

15. Cabinet agreed in December 2007 to delay implementation of the Gl Act, so it could be
considered in the context of negotiations for a wine agreement between New Zealand
and the EU. This was supported by the wine industry.
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16. Discussions with the EU over negotiating a wine agreement stalled after the European
Commission failed to obtain a negotiating mandate from its Member States in 2008.
The European Commission has since advised that it no longer negotiates bilateral wine
agreements.

3.3.1. Why bring the Gl Act into force now?

17. In December 2014, the government decided that the Gl Act should be brought into
force. There are two main reasons for this:

18. The New Zealand wine industry favours implementation of the s of 3 >
safeguarding market access to the EU. It also sees implemen as\useful for
protecting and promoting their products in export maree

19. Implementation of the Gl Act will enable New Ze {
New Zealand. This will allow New Zealand

markets for wine. Most countries that registratio
only register indications that hav registered i

20. If New Zealand Gls are registergd\in dher countrie

New Zealand wine pr tot action agat
New Zealand Gl does not ogi
21. In addition tQ' ecific motj
ri greement g
that should covekt ame core issues as would have been addressed in a
ine agree
&k

Ac in practice?

ealand is now in the preliminary
otiations on a broad Free Trade Agreement

. The C tablish a registration system for geographical indications for wines
ahdspi his will be administered by the Intellectual Property Office of
and (“IPONZ”).
) If'a geographical indication is registered under the Act, then the indication could only
be used to label wines or spirits if:

o Inthe case of wine, at least 85% of the wine is made from grapes harvested within
the boundaries of the region identified by the GI;

o Inthe case of spirits, the spirit originated in the region identified by the Gl.

24, The Gl Act would also provide for the alteration or removal of registered geographical
indications, either by the Registrar of Geographical Indications (“the Registrar”), or at
the request of third parties. It also amends the Trade Marks Act 2002 in order to
ensure that the treatment of trade marks registered under the Trade Marks Act 2002
which contain, or are similar to Gls registered under the Gl Act, is consistent with the
provisions in the Gl Act dealing with Gls that are, or contain, registered trade marks.
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25. Before the Gl Act can be brought into force, amendments are required to improve the
clarity of some provisions, remove inconsistencies and ensure that the Gl registration
system runs smoothly and sustainably. These amendments are contained in the Bill.

26. It will also be necessary to develop regulations relating to procedures and fees. These
regulations will be developed in parallel with the passage of the Amendment Bill
through Parliament. It is intended that this will allow the Gl Act to be brought into
force promptly after passage of the Bill.

4. Key Features of the Bill @Csi
27. The key features that the Bill introduces into the Gl Act are: %

o Enduring Gls; @

o Duration of registration and renewal fees;

o No registration of offensive Gls;

o 100% rule for a wine labelled w@ and regist@
4.1. Enduring GeographicdNn ions

28. Clause 7 of the Am 0 the Gl Act. New section
6A provides tha d” and “South Island” will be
treated as b isfe gdographical indications from the date of

commengeraent 8f/the Gl Act. o need for anyone to apply to register
t te /
2 m rms are cur sed as geographical indications by New Zealand
emakers, they not be considered to meet the definition of geographical
i

@ indicatio (1) of the GI Act. They will be registered indefinitely (no renewal
fees

and it will not be possible for third parties or the Registrar of to
after th ggistrations or remove them from the Register of Gls (“the Register”).
lon 7 of the Wine Regulations 2006 requires wine to be labelled with its
colntry of origin. This means that a wine produced in New Zealand will need to carry
the words “New Zealand” on the label even if the wine does not otherwise meet the

requirements for use of the term “New Zealand” as a New Zealand registered
geographical indication.

31. To ensure that wine can meet the country of origin labelling requirements without
breaching the Gl Act, clause 18 of the Bill inserts a new section 32A into the GI Act.
New section 32A provides that the use of the words “New Zealand” on a wine label will
not be treated as use of “New Zealand” as a geographical indication if:

o the words are used to comply with country of origin labelling requirements; and
o they are used in a manner which will not mislead the public.
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4.2. Duration of Registration — Renewal Fees

32. Under the Gl Act as enacted, once a geographical indication is registered, it is
registered indefinitely, with no requirement to pay renewal fees to keep the
registration current. This could cause problems for IPONZ.

33. IPONZ have estimated that, once the Gl Act comes into force, there will be 25 — 30
applications for registration filed within the first two years, mostly from thelocal wine

industry. In later years only 0 — 2 applications per year are expected. me from
ongoing applications will probably not be sufficient to cover the ¢ ing @

the Register in the absence of a renewal fee system.
: ion 9ANIto the GI that
ProR™tR date of regi i

ick ptrovides th on

34. To deal with this issue, Clause 9 of the Bill inserts a ne
provides that a registered Gl is registered for 10

Clause 27 inserts a new section 47A into the &

prescribed renewal fee is paid.

35. It is intended that some of th
of the costs incurred b
established by the duse 30 of the Bi
Act that authgrs . intended th§
registration e recover

36. Thi newal fee cover some of the costs of examining

s to register | indications, which will allow the initial application

esetatale r n would otherwise be the case. This will reduce the
that some@o ers will be deterred from registering Gls due to the initial
cost.

37. THeUs ewal fees to cover some of the costs of administering intellectual

) Megistration systems and keep application fees low is not unusual — this
roach is provided for in the Patents Act 2013 and the Trade Marks Act 2002, and in
many other jurisdictions.

If the registration of a Gl is not renewed, the registration will lapse. If a registration
does lapse, it would be possible for the registration to be restored if an application to
restore the registration is made within 12 months of lapsing. This is provided for in
proposed new section 47D for the Gl Act, inserted by clause 27 of the Bill.

39. If a lapsed registration is not restored within 12 months of lapsing, the Gl concerned
could be re-registered if a new application to register the Gl is made, and the
appropriate application fee paid.

4.2.1. The renewal period

40. The Bill proposes a ten year renewal period in new section 9A.
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4.2.2. No registration of offensive geographical indications

41. Clause 10 of the Bill inserts a new section 13A into the Gl Act. This provides that the
Registrar must not register a Gl if the indication, its use, or registration would be likely
to be offensive to a significant section of the community including Maori.

42. This provision mirrors a similar provision in the Trade Marks Act 2002 (section
17(1)(c)). It will ensure that a term that might have been refused registration as a
trade mark on offensiveness grounds cannot be registered as a Gl.

43. Use or registration of some Maori place names in association wi erages

may be offensive to Maori. An example of this may be the us p or other
geographical name with an association with wahi tapu,

44,
ested in the region

to which the geographical indicqd lates. This ¢ vat a wine carrying a
New Zealand register, uld contain up to &from another country.
45. Using New Z is d Gl on win ains wine from another country

may misjea and dimir. rity and reputation of New Zealand
wings.

46. A 8§l €ivegLonsumers, bout a characteristic of a wine, such as its quality,
pltation, that c% sdssociate with the region to which the geographical

jrdication rel and helps consumers distinguish wines from that region from wines

@ from oth %ending wine made from grapes grown in New Zealand with wine

grown in another country may remove that association with a

ticul ion, and dilute the reputation of New Zealand registered Gl.

%eal with this issue, clause 11 of the Bill amends section 21 of the Gl Act to insert a
new section 21(ab). This provides that, in order for a wine to be labelled with a

New Zealand registered Gl, all (100%) of the wine must be made from grapes
harvested in New Zealand.
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BRIEFING

Geographical Indications (Wines and Spirits) Registration Act 2006
— Draft Regulations

Date: 25 November 2015 Priority: High

Security In confidence Tracking 1623 15-16

classification: number:

Purpose QU _
AN\

To seek your agreement to the attached submission to the Cabinet E \k@&/th and @
Infrastructure Committee (‘EGI’), which seeks approval to instruct-the Pa entary Counse

to draft an exposure draft of the Regulations required to impler§ the Geographical IRyjcatig

(Wines and Spirits) Registration Act 2006 (‘the GI Act’).

Recommended action _ @ AN\
The Ministry of Business, Innovation and E &@Ub&mmend\s wu\s

a. Note that:
i. in Decembinet agre € Gl Act into force;

force, some amendments are required
pographical Indications (Wines and Spirits)

made \
R Amen iN WwhiCh was introduced on 3 November 2015;
Q @ % Noted
. regulati 3
RS

Ographical ipgicy

©

C. ‘6 iven the similarities between geographical indications and trade marks, the Gl Act
Ia ns be based largely on the relevant provisions of the Trade Marks Act 2002 and the

{rayle Marks Regulations 2003 (and in some instances the Patents Regulations 2014) as set
gut in Annex 1 of the attached submission to EGI.

Agree/Disagree

Noted

d. Agree that public consultation on the proposed Gl Act regulations be based on an exposure
draft of the proposed regulations, rather than a discussion document.

Agree/Disagree

MBIE 0293 15-16
In Confidence 1



e. Note that the attached submission to EGI seeks authority to issue instructions to the
Parliamentary Counsel Office to draft the exposure draft.

Noted

f. Note that, once the exposure draft is complete, officials will draft a further submission to EGI
seeking approval to release the exposure draft, together with a consultation document seeking
comments on a proposed fee structure for the Gl Act.

Noted

3 ee/Disagr,
lain Southall Hon Rau %
Manager, Business Law i mmerce
Commerce, Consumers ations mer Affairs
MBIE
..... [ o] % % % oo e !

g. Sign, if you agree, the attached submission to EGI, and submit it to the CabinepOffice by 10am
on Thursday 3 December 2015 for consideration by EGI at its meeting on ber 2015. «

MBIE 0293 15-16
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Background

1. In December 2014, Cabinet agreed to bring the Gl Act into force. The Geographical
Indications (Wines and Spirits) Registration Amendment Bill ‘the Amendment Bill’, when
enacted, will enable this. The Amendment Bill has a priority three on the government’s
legislative program.

2. The December 2014 Cabinet paper noted that there were a number of amendments required
to the Gl Act before it could be brought into force. These amendments were intended to
improve the Act’s workability and ensure that the registration process runs smoothly and
sustainably.

3. Cabinet approved further amendments to the Gl Act in March 2015 and October 2015 (EGI
Min (15) 6/9 refers and EGI -15-Min 0112 refers). These amendments h een

incorporated into the Amendment Bill which was introduced to Parliame vember
2015.
Regulations for the GI Act « (N

\®) v
4.  Before the Gl Act can be brought into force, regulation with the proced Q-\ for\{\)
registering geographical indications (‘Gls’) under tha% etting fees ’Q\ tobe
h

developed and gazetted. Itis intended that the f these re

proceed in parallel with the parliamentary pr mendm

5.  Gls are similar to trade marks. They g t of a wor, W ,Of occasionally a
symbol. Like applications to register t arks, applicatigns.to registef Gls will be
examined to determine eligibility forfggi n, interested %ie wiil be able to oppose

removed, an stfations will need to be kept in

Intellectug¥r ice of Ne
7. Sincgym f ok persons ikgly to apply to register Gls will also have applied to
I tra arks them ave dealt with the Commissioner of Trade Marks in
t mark related ma Adopting procedures based on the Trade Marks
to

R ions 2003.is hkely ke it easier and cheaper for such persons to deal with the
Rgglistrar of Ge dications.
8. TAlthougtyi %@ ed that the bulk of the Regulations will be based on the Trade Mark
RegulatibRs 2083, there are two areas where it would be desirable to depart from the Trade
ns. One area relates to oppositions, where the procedure will be based on
ures in the Patents Regulations 2014. This reflects the fact that the nature of the
ings and evidence in Gl oppositions is likely to be more complex than those

countered in trade mark oppositions.
The other relates to the Registrar’s ability to control proceedings, such as hearings or

oppositions. In this case the relevant parts of the Patents Regulations 2014 represent a
more up-to-date approach than that currently in the Trade Marks Regulations 2003.

Exposure Draft

10. The usual process followed when developing regulations would be to issue a discussion
document, followed by, if necessary an exposure draft. However, as the Gl regulations will
be based on the existing set of Trade Marks Regulations, there would seem to be little to be
gained by releasing a conventional consultation document. It would be quicker and simpler
to draft a set of regulations, and release the draft regulations as an exposure draft for
comment by interested persons. This consultation process would take place in parallel with
the passage of the Amendment Bill through Parliament.

MBIE 0293 15-16
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11.  This approach will allow final approval to be sought for the regulations so that they can be
gazetted promptly once the Amendment Bill has been passed. This is likely to allow the Gl
Act to be brought into force sooner than might otherwise be the case.

12.  Prompt entry into force of the Gl Act is desirable given the importance given to it by the wine
industry, and that entry into force will support New Zealand’s interests in negotiating a free
trade agreement with the EU. The EU is taking a keen interest in the progress of the
Amendment Bill, and the implementation of the Gl Act.

13. Seeking approval now to draft an exposure draft of the Gl Act regulations will also allow the
Parliamentary Counsel Office to commence drafting in January 2016. This will mean that the
completed draft may be available by late February or early March 2016, so that it can be
released by the time the Commerce Select Committee considers the Amendment Bill. If
approval is not sought now, it is possible that PCO may not be able to co the exposure

draft in this timeframe, especially given the volume of drafting work that ¢\

part of TPP implementation.

Submission to EGI N i> ~ ‘%
'\/ Q

14. A draft submission to EGI is attached as Annex 1 to

eded as

exposure draft of the regulations.

O release the
ase a consultation

15. Once the exposure draft has been finalis
exposure draft. At the same time, we
document regarding the fees to be

16. Inrelation to fees, as s
estimates that the initj

payable every five (62

representative mam
with the f e :
those fo j alroperty rights, such as trade marks.

N%@ N\
1Wommend Mn, if you agree, the attached submission to EGI, and submit it to
he [ iC

Cabin am, 3 December 2015, so that the submission can be considered by
EGI at itg me n 9 December.

Aw@
@\%O& Draft submission to EGI

000+GST, with a renewal fee
iaw Zealand Winegrowers, the
Yinemakers, has indicated that it is happy

MBIE 0293 15-16
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Annex One: Draft Submission to EGI
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In Confidence

Office of the Minister of
Commerce and Consumer Affairs

Chaiir,
Cabinet Economic Growth and Infrastructure Committee

Geographical Indications (Wines and Spirits) Registration Act 2006 — Propgsed

Regulations
Proposal @

1 This submission seeks approval for the issuance of drafting tio for an exposure
Q

f the Geographice\Indigdtions

the regulations (‘the Regulations’) required for implement§
(Wines and Spirits) Registration Act 2006 (‘the GI Act’

2 The GI Act, will, when brought into f iIsh a syste egistering Geographical
Indications (Gls) for wines and spirit name, which is used to
identify the origin of goods where so ity of the go i nced by their geographical

origin. Examples of Gls inclufle &ha ne and yjsky. On 10 December 2014,
Cabinet agreed that the G w gught into forge

3 Before the Gl Act ca
and correct incopsist
is workable, saist
been inc
Amen nt\Bf{

Executive Summary @
O
io

@ and to ensure that the registration process
in (15) 6/9 refers). These amendments have
Indications (Wines and Spirits) Registration
troduced into Parliament on 3 November 2015.

2 ggister of Geographical Indications (‘the Register’). The Register will be
administer Atellectual Property Office of New Zealand (IPONZ).

rities between Gls and trade marks, | propose that the Regulations be largely
relevant provisions of the Trade Marks Act 2002 and the Trade Marks Regulations
his will simplify administration by IPONZ as well as minimising the costs involved in

slementing the Gl Act. It will also make the process easier for those applying to register
geographical indications, as they are likely to be familiar with the trade mark registration system
as applicants and owners of registered trade marks.

6 As the Regulations will be largely based on the Trade Marks Act 2002 and the Trade Marks
Regulations 2003, | recommend that, instead of producing a separate consultation document, an
exposure draft of the regulations be produced, which can then be released, with commentary for
public comment. This will allow a final draft of the regulations to be produced much sooner than
would otherwise be the case, and will mean that the regulations are likely to be ready to be
gazetted when the Amendment Bill is enacted. Once the exposure draft is complete, Cabinet
approval will be sought to release the draft for public comment.



7 One of the main reasons for bringing the Gl Act into force at this time is to support New
Zealand’s interests in negotiating a free trade agreement with the European Union (‘[EU’). In
light of this, and the interest shown in the implementation of the Gl Act by the EU, it is desirable
that the Gl Act be brought into force as soon as possible.

8 The Regulations will cover various procedures associated with the making and examination of
applications to register Gls, alter or remove registrations, opposition procedures and hearings
before the Registrar of Geographical Indications (‘the Registrar’).

9 The Regulations will also need to set out a schedule of fees. The costs of administering the Gl
registration system will be recovered entirely from fees paid by applicants for registration and

others who interact with the registration system. It is intended that approv ill be sought to
release a consultation document regarding fees at the same time approvali ght to release
the exposure draft of the proposed regulations.

What is a Geographical Indication?
10 A Gl is an indication (usually a regional name) u sniify the geog origin of

goods that have a given quality, reputation or, eristic esgentig tributable to
their geographical origin. Gls have traditiona ed particul MO\ER for agricultural
goods and foodstuffs that have qualitie imed to nflydgeed by unique local

Background & %@

characteristics like climate and soil.

11 The use of Gls by New Zealand pr is largely €aqi
the New Zealandmaykat\also use Gls. In the New Zealand
use Gls toi el products.

foreign wine producers selligfg o
spirits market, only forejgf¥'c % g

12  The WTO Agreem e-RelategrAspe ntellectual Property Rights (‘the TRIPS
Agreement’ o s New)Zealand togrd @p ction for Gls for wines and spirits.

fi
Gls are nyy( protected j

1 , Cabinet agreed that implementation of the Gl Act be delayed (EDC Min (07) 29/5
ers). In December 2014, Cabinet agreed to rescind this decision and bring the Gl Act into
force. Before the Gl Act can be brought into force, some amendments are required to clarify
drafting and correct inconsistencies in the Gl Act as enacted and to ensure that the
registration process is workable, sustainable and cost-effective (EGI Min (15) 6/9 refers).
These amendments have been incorporated into the Geographical Indications (Wines and
Spirits) Registration Amendment Bill introduced into Parliament on 3 November 2015. This

Bill has a priority 3 on the 2015 Legislative Program.

16  The Gl Act establishes a formal register for Gls. Any ‘interested person’ will be able to apply to
register a Gl. The application will be subject to an examination process by the Registrar and a
Gl will only be registered if the criteria set down in the Act are satisfied. The Act also
establishes procedures to enable interested third parties to challenge the Registrar’s decision
to register, remove or alter a registered Gl, and to apply to remove or alter the registration of a
Gl. The registration process will be administered by IPONZ



17  Once the Amendment Bill is enacted it will be possible to bring the Gl Act into force by Order
in Council once the Regulations are gazetted and IPONZ has completed its preparations for
implementation.

18 The main reasons for bringing the Gl Act into force at this time are to support the trade
strategies of the New Zealand wine industry, and to support New Zealand’s interests in
negotiating a free trade agreement between New Zealand and the EU. | am aware that the
EU has taken a strong interest in the implementation of the Gl Act, and it would be desirable
to bring the GI Act into force as soon as possible.

Comment

Need for Regulations @ &
19 Regulations will need to be made and gazetted before the Gl Act%@%h into force. (No
R g;?

regulations were drafted at the time the GI Act was enacted. lations will

number of matters including:
e The documents and other information required to n applicati@is ration

of a geographical indication;

e Procedures for examination and ac@ an app@@gistration of a

geographical indication;

e Procedure governing opposition b epested third pa ptance of a registration;

e The procedures to be <tr applications eMor alter a registered geographical
indication, including o\; for third padirs pose an application for removal or
alteration; ‘

WRg hearings_i{efore egistrar where the Registrar has exercised a

e Procedur %
discreti réely in relati R &pplication or a registration;
. % S matters, i tensions of time, renewals of registration, changes of
e ubstitutiognof regi S.
20 A\.:>= descrip matters the Regulations will include is set out in Annex 1 to this
Sy mission.@%

Regulati ed on the Trade Marks Act 2002 and the Trade Marks Regulations 2003

21 Si r to trade marks in that they consist of a word or words, or occasionally a symbol.
applications to register trade marks, applications to register Gls will be examined to
mine eligibility for registration, interested parties will be able to oppose registration or apply

have a registration removed, and registrations will need to be kept in force through the
payment of renewal fees.

22 Given the similarities with trade marks, the procedures required to implement the Gl Act are very
similar to those set out in the Trade Marks Act 2002 and the Trade Marks Regulations 2003.
Some procedures, such as opposition to acceptance of an application, which are set out in the
Trade Marks Act 2002, are left to regulations in the Gl Act.

23 There are considerable advantages in basing the Gl Act regulations on the relevant parts of the
Trade Marks Act 2002 and the Trade Marks Regulations 2003.



24 This will simplify the implementation of the Gl Act by IPONZ, reducing both the time and costs
involved with implementation. Many of the persons who are likely to apply to register Gls, or
who otherwise have an interest in registered Gls are also likely to be familiar with the Trade
Marks Act 2002 and the Trade Marks Regulations 2003. This is because they are likely to have
applied to register trade marks themselves, or have dealt with the Commissioner of Trade Marks
in other trade mark related matters. Adopting procedures based on the Trade Marks
Regulations 2003 is likely to make it easier and cheaper for such persons to deal with the
Registrar.

25 Although it is intended that the bulk of the Regulations will be based on the Trade Mark
regulations, there are two areas where it would be desirable to depart from the Trade Mark

Regulations. One area relates to oppositions, where the procedure wil based on the
procedures in the Patents Regulations 2014. This reflects the fact t nature of the
pleadings and evidence in Gl oppositions is likely to be more complex {{ran

countere
trade mark oppositions.
26 The other relates to the Registrar’'s ability to control edin such as_hear

oppositions. In this case the relevant parts of the Pate tions 2014 reprasent ore
up-to-date approach than that currently in the Trade M I

fons 200
Release of exposure draft of the proposed reg
27 As the Regulations will be based on th of Trade %ﬂations, there would
seem to be little to be gained by relgasi nventional ¢ atiogp document. It would be
quicker and simpler to draft a set egulations, an | e draft regulations as an
exposure draft for comment sted-gersons. i tion process would take place
in parallel with the passa endment Bill4k arfiament.
28 After any amendme gulations AQ3 % considered necessary following public
e Regulg be sought in time for them to be gazetted

comment, final ]
promptly ongeythe dment Bill has ‘
brought int@ goner than mi Refwise be the case.
29 lc M ompt entry i the Gl Act is desirable given the importance given to it
t

i dustry, agg tha nto force will support New Zealand’s interests in negotiating
ith.the EU. | am aware that the EU is taking a keen interest in the

ill, and the implementation of the GI Act.

319”As discussed in earlier submissions to Cabinet in relation to the Amendment Bill, it is intended
that the costs of setting up and maintaining the Gl registration system established by the Gl Act
be recovered entirely from third party fees. The issue of fees will be the subject of a separate
consultation document which will be released at the same time the exposure draft of the
Regulations is released for public comment. Approval will be sought from Cabinet before the
consultation document relating to fees is released.



32 It is likely that the number of geographical indications registered under the Act will be small.
Officials estimate that there will about 30 applications in the first three years after the Gl Act
enters into force, most from New Zealand wine growers. After this, there are likely to be no
more than 1-2 applications per year, mainly from foreign applicants. However, there is
considerable uncertainty in those estimates.

33 Given the small number of applications, IPONZ have endeavoured to keep the costs involved as
low as possible. The work involved will be done by existing IPONZ staff, with no additional staff
being required. In addition, the IT work required, including development of a suitable website,
be done ‘in house’ rather than contracted out to an external provider. The GI register will be
online, but the system will be basic, and IPONZ will keep development costs as low as possible

34 Nevertheless, because the costs are being spread over a small numb plications, the

application and renewal fees will be significantly higher than those charge r register,

intellectual property rights. On this basis, IPONZ estimates that [ plication fee ke
likely to be around $5000+GST, with a renewal fee payable of aro +GST.

and\wjne ers,
Qoses\that fees

35 New Zealand Winegrowers, the representative body for Ad
has indicated that it is happy with the fees of this leve argehisation rec
will need to be higher than those for similar registe '
marks.

as trade

o@dication in Australia
s\ne

sary on a cost-recovery

q iry of Foreign Affairs and Trade and the

> e WV
tries  hax gonsulted on the development of the
em. The Department of Prime Minister and

36 By way of comparison, the fee charged t
is AUD27,500 (including GST), and
basis. There is no requirement to pay

Consultation

37 The following age
Ministry for
recommendati

ons
i i

of the G t%system will be fully recovered from third party fees and there are

36 3
ncial implica the release of this exposure draft.
Legislative Inﬁ%lica
39T % ations contained in this paper will lead to the drafting of an exposure draft
n

s 10 be made under the Gl Act.

40 The Regulatory Impact Analysis requirements do not apply to this paper. A Regulatory Im[act
Statement was prepared when the GI Act was introduced and is available at
http://www.mbie.govt.nz/publications-research/publications/intellectual-property/gi-cabinet-
paper-and-ris.pdf. A full Regulatory Impact Analysis will be provided when final approval for the
Regulations is sought.

ory impact Analysis

Publicity

41 A press statement will be issued when the exposure draft is released for public comment.



Recommendations

42 Minister of Commerce and Consumer Affairs recommends that the Committee:

1.

©

Note that the Geographical Indications (Wine and Spirits) Registration Act 2006 (the Gl Act)
has not been brought into force;

Note that:

2.1.in December 2014, Cabinet agreed to bring the Gl Act into force;

2.2. Cabinet also agreed to the Ministry of Business, Innovation and Em yment working

2.3.

2.4.

closely with the Ministry of Foreign Affairs and Trade and t ry of Prlmary
Industries commencing work to implement the Gl Act (EGI Min 1 rs);

before the Gl Act can be brought into force, some amend eluired;
that the amendments have been incorporated |nto eographical Indi %
and Spirits) Registration Amendment Bill, w oduced to

November 2015;
gulations will be

Note that in order to bring the Gl A brought in

required to implement the Gl regist establls Act;

Agree that the Gl Act regul e\based lar evant provisions of the
Trade Marks Act 2002 e Marks R s 2003 (with some processes
and procedures to on the Patents t 2014) as set out in Annex 1 of

this submission.
00 0Ssed

ihe Minister ce and Consumer Affairs issue drafting instructions to
entary C e to draft an exposure draft of the Gl regulations to give
o recommend and 5 above.

Agree that p Gl regulations be based on an exposure

draft of ti

uthorlse r of Commerce and Consumer Affairs to make decisions on any
minor atters that might arise during the drafting process;

th Minister of Commerce and Consumer Affairs will seek approval from

efore releasing the exposure draft of the Regulations, together with a
% Itation document seeking public input on a proposed fee structure for the Gl Act.

Hon Paul Goldsmith
Minister of Commerce and Consumer Affairs

/

/




Annex 1: Proposed Regulations

Applications, notices and request to the Registrar

1. This part of the Regulations will deal with how applications are made to the Registrar, and the formal
requirements for documents accompanying the application. It is proposed that these regulations be
modelled on regulations 4 — 7 and 9 — 11 of the Trade Mark Regulations 2003.

2. Regulation 8 of the Trade Mark Regulations requires documents or information to be provided through
the IPONZ Case Management Facility (CMF). IPONZ does not intend to use the CMF Is, as the low

number of applications expected would not justify the cost of modifying the CM igtely.

3. ltis proposed that applicants will be required to submit documents and j m nekectronically, in @
form approved by the Registrar. @

Filing date @@ @

4. This regulation relates to how the date of filing of gjg is determin sed that this

mirror Regulation 10 of the Trade Marks Re

Addresses

5. These regulations set out re parties to proceedings under the

regulations to provide i addresses. [fis
mirror Regulation = rade Magk
Agents @ %

I eérmitted to act% jcants for registration, or for other parties to proceedings under
ions. Itis pro d to adopt regulations that reflect Regulations 19 — 25A of the Trade Mark
[ations 2003

Commiss;j I‘%f%% trol of Proceedings
7. %s hat the Registrar be given powers to control proceedings before the Registrar. The
sadregulations will be based on Regulations 155 — 162 of the Patents Regulations 2014

ing an application for registration of a New Zealand Gl

at the regulations relating to addresses

8. This part of the regulations sets out the requirements for filing an application to register a New Zealand
Gl. In this context, a New Zealand Gl is one that identifies a wine or spirit as originating from a region
within New Zealand.

9. The regulations will set out the information that must be provided before an application is accorded a
filing date. The filing date will be the date by which all of the following information is filed and the
application fee paid:

i. Application needs to be made by an interested party (including paying an application fee).



be accepted . Items (ii) S¥be provide 0
i. The agblicy gdress for s

The following information must be provided in an application:

a. Applicant’s name and address, plus the information set out in Reg 42(2)and (3) of the Trade
Mark Regulations 2003;

b. Agent’s name and address, if applicable;
c. Sufficiently clear representation of the indication;

d. Whether the geographical indication relates to a wine or spirit;
e. Boundaries of the region to which the Gl relates represented by:
i. Textual description of the boundary; and @
ii. an appropriate map such as LINZ TOPO250 or TOPO5Q0 map showing the boundar»
support the description.
f.  An explanation of the given quality, reputatiQ®

pothe? characteri @ntially
attributable to the geographic region . A& boundarigs;

g. Formal supporting evidence r en quality, atiqnyor other
characteristic; and

h. Any proposed co on se of the

at Ill need to bé @; before an application to register a Gl can

of evidence:

ii rras{\e’2f the histor ng and development of the area for the growing of grapes
@ e or the producti irits;
a

Vi.

: welating to the use of indication as a geographical indication, including:

and t"what extent, the indication is known to wine and spirits retailers and wine
onsumers beyond the boundaries of the area;

d spj

elsewhere;

Q. ether, and to what extent, the indication has been traditionally used in the area or

whether or not the Gl is a place name approved by New Zealand Geographic Board (Nga Pou
Taunaha Aotearoa) as a name for a geographic feature within the proposed boundaries;

Where the Gl is not a place name approved by the New Zealand Geographic Board, whether the
name is of cultural significance to the local community, including Maori, and what steps have
been taken by the applicant to ensure that use of the geographical indication is not offensive to
a significant section of the community, including Maori.

a description of the degree of discreteness and homogeneity of the geographical indication in
respect of the following attributes:

a. the geological formation of the area;



b. the degree to which the climate of the area is uniform, having regard to the temperature,
atmospheric pressure, humidity, rainfall, number of hours of sunshine and any other
weather conditions experienced in the area throughout the year;

c. whether part or all of the area is within a natural drainage basin;

d. for the growing of grapes, the availability of water from an irrigation scheme;

e. elevation of the area; and

f. any relevant traditional divisions within the area; and

vii. any other information relevant to the Registrar determining whether th I

ica
indication for that identifies a wine or spirit as a given quality, rep characteri E >
essentially attributable to its geographical origin.

to provide.

phical j

11. These regulations set out the requirements for ationtor er geographical
indication. In this context, a foreign geograp ion is one identifjes'a wine or a spirit as
originating in a region outside New Zeala

12. The regulations will set out theyi on that must ore an application is accorded a
filing date. The filing da t te by which [Towing information is filed and the

application fee paid:

i. Apph t% nd addres -(‘ Or service;
ii en e and add @ale;

il iciently clea resentetion of the indication;

A transl@ny foreign characters in the geographical indication;
@

viii. any other information the Registrar may request the a

A

Making an application for registering a forej

V. %ﬁ of any foreign words in the geographical indication;
@/h er the Gl relates to a wine or spirit;
The country or countries of origin where the Gl is protected.

viii. A statement that the Gl is protected in the country of origin and that the Gl has not fallen into
disuse in the country of origin;

ix.  Any proposed conditions on the use of the foreign Gl in New Zealand.

X. A copy of the rules, regulations or other document setting out the scope of protection given to
the Gl in its country of origin, including any conditions as to the use of the Gl. If these
documents are not in English, a translation must also be filed



13. In addition, before the application can be accepted, the applicant must provide any other information
that the Registrar may request the applicant to provide.

14. If an application is made to register a translation or transliteration of a foreign geographical indication
the application must be accompanied by the same information that must be provided with an
application to register a foreign geographical indication.

15. An application to register a translation or transliteration of a foreign geographical indication will be
treated as separate application(s) and independent of an application to register the geographical
indication itself.

Examination and acceptance of an application @

16. This part of the regulations set out how the Registrar must deal with an athQh to register a
These regulations are made under s37(2)(a) of the Gl Act. It is pr that regulations will i
the requirements set out below. Requirements (i) — (iii) are ions 39 —41 ad
Marks Act 2002: @
i.  The Registrar must examine the application € hether it @he requirements
of the Gl Act and regulations;

ii.  An application must be accepted, sub tg gny condition r sees fit, if the Registrar

considers that it complies wi quirements of t egulations;

strar will set a deadline of 6 months for
nsraised in the non-compliance report. If the applicant

oxaRliance Watice, the Registrar may issue a further non-compliance notice, it is
i ill have the power to issue a further non-compliance notice if the

Registrar e he requirements of the Act and regulations have not been complied with.
If a fuct no issued, the a further deadline for response will be set/deadline for overcoming
% ill be extended.

V. I\Pyoposed that the approach to setting and extending deadlines will mirror the approach taken in

egulation 61, 62 and 62A of the Trade Marks Regulations 2003. The only difference proposed is
that the deadline run from the date of issue of the compliance notice, rather than from the date of
filing of the application (which is what happens with trade mark applications®) . This is because the
examination process for geographical indications is much more complex than for trade marks.
Setting the deadline to run from the filing date of the application may cause problems if examination
is delayed, or takes longer than anticipated.

vi. If an application is accepted, the fact of acceptance must be advertised by the Registrar. This
provision is based on s46 of the Trade Marks Act 2002.

! see Regulation 61 of the Trade Mark Regulations 2003.



17. If the Registrar decides to reject an application to register a Gl, the applicant must be notified, and hear
the applicant if the applicant requests a hearing. It is proposed that the procedure be based on that in
Regualtions 69 and 70 of the Trade Marks Regulations 2003.

Opposition to acceptance

18. Once acceptance of an application to register a Gl is advertised, it will be possible for interested parties
to oppose registration. The opposition procedure will be set out in regulations made under s37(2)(b) of
the Gl Act. The procedure set out in the regulations will be based on sections 47 and 49 of the Trade
Marks Act 2002, and Regulations 91 - 94 of the Patents Regulations 2014. The reasopAdr using the

Patents Regulations as a basis for the opposition procedure is to take account of that the
pleadings are likely to be considerably more ‘technical’ than those normally r trade mar@

oppositions.
When a Gl must be registered @ \;

Q

19. It is proposed that this regulation, made under s37(2)(gf0

register a geographical indication if the application b Q & ‘ .
If an opposition has been filed the indication éred if the r of Xhe opposition is that it
be registered. Itis proposed that this pr@ séd on s50 of a arks Act 2002.
Application to remove a G@ th egiste@ e Gl Act)
@ | indication from the register if satisified

pecified i i ither on the Registrar’s own intiative, or on

he Gl Act provides that the procedures for

ecides to remo% graphical indication from the register, the Registrar will be
advertise theXagt and netify the registrant. Any interested person will be able to oppose the
ar.

22. The opponepf will equired to file a notice of opposition setting out the grounds on which the
prop opposed. It is proposed that the procedure be based on the procedure set out in
of the Patents Regulations 2014 that allows persons to oppose a correction to the
tA\Begister initiated by the Commissioner of Patents. There is no corresponding procedure in the

Marks Act 2002 or Trade Marks Regulations 2003.

7 Where an interested party applies for removal of a registration, it is proposed that the regulations will
require a procedure similar to that set out in Regulations 94 — 105 of the Trade Mark Regulations 2003
for revocation of a trade mark registration. The applicant will, in addition to the usual information
relating to name, agent, etc, be required to set out the grounds for removal, and the basis for the
applicant’s claim to be an interested person.

23. The Registrar will be required to inform the person recorded on the Register as the registrant of any
application for removal, and advertise the application for removal. The notice sent to the registrant
must include a statement of the grounds of removal relied upon by the Registrar or interested party.



24. It is proposed that any interested person (which would include the person recorded as the registrant)
can oppose the application for removal, whether initiated by the Registrar or an interested party.

25. Where an interested party applies for removal of a registration, it is proposed that the regulations will
require the opponent to, in addition to the usual information relating to name, agent, etc, be set out:

i the basis for the opponent’s claim to be an interested person.
ii. a response to the grounds for removal cited by the interested party;

iii. a brief statement of the facts relied upon by the opponent in support of gcentinued
registration;

26. Before determining the application for removal, the Registrar must, if re the registrant égd : b

opponent, if any, consider the evidence and, determine, whether or notth ogxdphical indicat

should be removed from the register. This provision is based on the Trade Marks ACd\2002
Application for alteration of a registered ical indicati the
Gl Act) %

is or\a&r own initiative, or on the

27. Under s46, the Registrar may remove a Ghfro egister either

application of an interested party, if the Ragistrhy is satisfied t ion is necessary. Section 47

of the Gl Act provides that the < ition to alteration will be
governed by regulations m z O
28. It is proposed that the 5jons Will mirror the regulations relating to removal of
a registration y4th aill Adllow any interested party (which includes the
person reco@ e registrant) Qr alteration of a registration, or oppose any proposal by
rt

the a registra )
ore ex rcwt Registrar’s discretion (s40 of the Gl Act)

29. er s40 of
exercisi% iscetjohary power adversely to an interested party in relation to a registered

geo h Jicdtion, or an application for registration. The procedures may be governed by
s ade under s57 of the Gl Act.

roposed that the procedure be based on that provided for under Regulation 123 of the Trade
arks Regulations 2003.

Miscellaneous matters

Extensions of time

31. Itis proposed that the extensions of time for extensions of time other than for responding to non-
compliance reports provision will be the same as Regulation 32 of the Trade Mark Regulations 2003.



Expiry and Renewal of registration

32. Itis proposed that the procedures relating to the issue of a notice of expiry of a registration, under s47B,
and renewal of a registration under s47A of the Gl Act will be modelled on Regulations 132 and 133 of
the Trade Mark Regulations 2003.

Change of name of applicant

33. An interested party can apply to register a geographical indication. Once it is registered, the name of the
applicant will be recorded as the ‘registrant’ in the register entry for that indication.

34. There may be occasions when it may be necessary to change the name or addre registrant.
Where the registrant’s name or address has changed, it is proposed that a the lines
Regulation 135 of the Trade Mark Regulations be adopted.

Substitution of Registrant

35. An interested party can apply to register a geographicali
registrant will be recorded as part of the register e yr th dication.

Ofice it is re@@me of the

36. If the registrant ceases to exist, or no longer recorded pR the kegistdas an applicant, it is

proposed that another interested party

registrant. It is also proposed th egi
filed.
i at:

37. ltis proposed to requir 0

v £8 have its ngme n the Register as

ill only be ab his if appropriate evidence is

. Fivrantlednsents to % being substituted as registrant; or
<: T fegistrant @ xist; and

ny other ev 'i he Registrar considers relevant.
In bytk cdses the othey pk wolld have to satisfy the Registrar that it was an interested person, that is, a
person that is eljgitste Ry to register the geographical indication concerned.

@Q@

Y=






BRIEFING

Geographical Indications (Wine and Spirits) Registration
Amendment Bill — Submission of Departmental Report

Date: 3 August 2016 Priority: High

Security In Confidence Tracking 0249 16-17
classification: number:

Purpose P

attached

To seek your approval to provide the Primary Production Select Committee
Departmental Report on the Geographical Indications (Wine and Spirits j
Bill.

Recommended action HS>\OL

The Ministry of Business, Innovation and Employmeni.re that you:
a Agree that the attached Departmental Repo e graphic ica
\ )

Spirits) Registration Amendment Bill be i e Prima

Committee.
§§ % Agree / Disagree
rieNs Hon Paul Goldsmith
: ess La Minister of Commerce and Consumer
n sources %s, BIE Affairs

0249 16-17 In Confidence



Background

1.  The Geographical Indications (Wine and Spirits) Registration Amendment Bill (“the Bill”) is
currently being considered by the Primary Production Select Committee (“the Select
Committee”). Officials have indicated to the Select Committee that the Departmental Report
will be submitted to the Clerk of the Committee in time for the Committee to consider the
Report at its meeting on Thursday 11 August 2016.

2. On 6 July 2016, MBIE released consultation documents seeking public submissions on
proposed regulations for implementing the Geographical Indications (Wine and Spirits)
Registration Act 2006 (“the GI Act”), and on a proposed fee structure for the Gl Act (Briefing
3457 15-16 refers). Submissions closed on 29 July 2016. The Select Committee was

informed that the consultation documents were being released.
s closed on «
recommendations for amendment to the Bill in the event that su ified issues w
the draft regulations that might need to be reflected in the Bill (for mple to ensure t
regulation making power in the Bill is sufficient to suppor raft regulations
submissions identified any such issues. @
Comment (\
4.  The Departmental Report is attached. \e'%llowmg |ﬂ
e a cover brief dlscussmg the Ragin raised by su s, @hd additional issues
raised by officials; an

e a table summarisi ments madeh
those comm
5. The Committee re ubm|55|o S o Rj

producers. Th sions ge % n comment on any specific aspect of the Bill;

instead general e implementation of the Gl Act.
d comm aspects of the Bill included two patent attorney
Zealand In tent Attorneys, the New Zealand Law Society and
nd Wine

wers.
g%?@d amendments, they were largely minor and intended to clarify
e

relevant provisions achieved their policy intent. The Departmental
Report r that most of the suggested amendments be adopted by the Committee.
The nt recommendations for amendment are outlined below.

3.  The submission of the Departmental Report has been deferred until sub
the draft regulations and fee structure. This was to allow the Repo

S|on for Opposition Procedures

e Departmental Report recommends that there should be express provision in the GI Act

opposition procedures. This was raised in a number of submissions. Currently the GI Act
Ieaves opposition procedures entirely to the associated regulations (which are in the process
of development). The recommended amendment aligns with the approach taken in the
Patents Act 2013 and the Trade Marks Act 2002, which explicitly provide for opposition
procedures.

Consequential Amendment to the Trade Marks Act 2002

9. The Departmental Report recommends a change to the consequential amendment to the
Trade Marks Act 2002 contained in clause 33 of the Bill. The intention behind this
consequential amendment was to provide for a “first in time, first in right” approach for
dealing with any conflicts between applications to register a trade mark and registered
geographical indications or applications to register geographical indications.

0249 16-17 In Confidence 2



10. Under the “first in time, first in right” approach, the Commissioner of Trade Marks would have
the power to refuse to register a trade mark if the trade mark contained a registered
geographical indication, or a geographical indication for which there was an application for
registration. This power of refusal would be exercised if the date of application of the
registered geographical indication, or the application for registration, was prior to the
application date of the trade mark application concerned.

11. The wording of the relevant provision in the Bill as introduced did not fully achieve this
objective, and an appropriate amendment has been recommended.
Renewal Period for Registered Geographical Indications

12. The Departmental Report recommends that the renewal regime for registered geographical
indications require the payment of a renewal fee five years after registrati at ten year
intervals thereafter. The Amendment Bill provides that geographical in registrations «

must be kept in force by paying renewal fees at ten year intervals, newal fee@

due ten years after an indication is registered.
in the Bill, the

13. At the time the decision was made to include a ten year repewal pe
ol

Intellectual Property Office of New Zealand (“IPONZ”), will administer @t, hiad

not completed their estimates of the costs of adminisfefing\ W eographical

registration system. IPONZ has now updated its€stimgateseofHikely app | \olufrfes and
> eSe estimates, pyv Estimated

3

modelled the likely costs and revenue flows
that there will be about 40 applications
three years, with between zero and tw

2 C
a6e IOVRGHS rgeogra
* BticatidNG per yearf
14. As we informed you in June 2016 (Bnefi \
lower than expected, or th 9 but spread over a longer
rplus/deficit of administering
ue gathered in the first few years
the costs actually incurred by

al Indications.

after the entry into

IPONZ in admjnists Register of @ ~
15. isri ) iterated by a \s‘- wal period different to the ten year period
K‘ ernativ

e options for renewal periods were set out in a
e for the Gl Act that was released by MBIE on 6 July
priissions closed July 2016. In this document, MBIE’s preferred option was

& sehtme whereQ\the first¥fenewal fee is payable five years from the date of registration,
ten year ififexy reafter.

16. i ic either supported MBIE’s preferred option, or expressed no opinion.
As noted @ébo Departmental Report recommends that the Bill be amended to provide
for eme reflecting MBIE’s preferred option. If the Committee accepts this

lon, we will draft a paper for you to submit to Cabinet seeking their approval for
% etfdment.
sion of the Departmental Report

@ We recommend that you approve the attached Departmental Report being provided to the
Select Committee. The Report needs to be provided to the Clerk of the Committee no later
than Tuesday 9 August 2016, so that it may be considered at the Select Committee’s
meeting on 11 August.

Annex

Departmental Report on the Geographical Indications (Wine and Spirits) Registration Amendment
Bill.
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8 August 2016

Chair
Primary Production Select Committee

Departmental Report on the Geographical Indications (Wine and Spirits) R tion
Amendment Bill

Registration Ame ill

ments a

Purpose
1. This report provides analysis of submissions received b 8 Rriag Production Sele
3 Q S

2.

Po the New Zealand wine industry of
dications (“Gls”) in New Zealand. These
s0f submissions.

frising officiql submissions received on the Bill is attached as Annex
port. Only tho% jssions that commented on the content of the Bill itself are
Qeatt With in this t . A list of all the submitters is attached as Annex 3 to this report. A

re significant issues identified by submitters is set out below.

Those % sthat commented on the Bill itself supported the amendments to the GI Act
pr: @ Bill. Where submitters suggested amendments, they were largely minor and
%} clarify wording or ensure that the relevant provisions achieved their policy intent.
is Departmental Report recommends that most of the suggested amendments be adopted
byrthe Committee.

The most significant recommendation for amendment arising from the submissions is that
there should be express provision in the Gl Act for opposition procedures. Currently the Gl Act
leaves opposition procedures entirely to the Regulations. This is in contrast to the Patents Act
2013 and the Trade Marks Act 2002, which explicitly provide for opposition procedures.

6. In addition, the Report also includes issues identified by officials as requiring amendment. The
most significant of these are:

i. achange to the consequential amendment to the Trade Marks Act 2002; and

ii. achange to the renewal period in the Bill, from a ten year renewal period, to a scheme
where the first renewal fee is due five years after the registration date, and then at ten
year intervals thereafter.

These amendments are described in more detail as part of the analysis set out below.
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Opposition: Grounds and process

7. The Gl Act leaves opposition procedures entirely to the Regulations. This is in contrast to other
intellectual property legislation, such as the Patents Act 2013 and the Trade Marks Act 2002,
which explicitly provide for opposition procedures. When the Amendment Bill was being
drafted, officials did consider whether opposition provisions should be expressly provided for
in the Bill. It was eventually decided not to include opposition provisions in the Amendment
Bill, and that the issue would be reviewed once public submissions on the Amendment Bill
were received.

8. One submitter (AJ Park) questioned whether such an important issue should be left to the
regulations. Officials agree with the reasoning advanced by the submitter, a ommend
that the Bill be amended to expressly provide for an opposition procedure N\
recommended that only “interested persons” can oppose registrati
removal of a registered Gl. The limitation to an “interested perso

ing with the
requirement, in section 36 of the Gl Act, that only an “inter, pers can apply 1o reg
aGl. § Sg

eration or

i
9. Further, Officials consider it appropriate that th the

i ertising reguirers
Registrar of Geographical Indications (“the Regi etdiled in An @I be set out
in the Act rather than regulations. &
| @is nothing~ t to determine who is an

eth Buchanan) suggested that the

11. Officials consis ‘ in the Gl Act ensures that only those with
agenuipgi N2 o végister a Gl. If a definition of “interested

perso ded, this ru \ at some persons who have a genuine interest in a
icul ould be in revented from applying for registration. The term
“Iht ed person appz% umber of Acts, and it is officials’ view that the Registrar and
ourts sho % any difficulty in determining whether a person has an interest in a
|

Fees %
I

12. and Food and Grocery Council suggested that there should be a requirement for
GMct fees to be reviewed after five years to assess whether or not there was a need for
intenance of the register or whether there remains a need for renewal fees. Officials
@ consider that there is no need for this. The Intellectual Property Office of New Zealand
(“IPONZ") regularly reviews the fees it charges, and adjusts them up or down as appropriate.
None of the other intellectual property statutes require fees to be reviewed.

Customary names for grape varieties and wines

13. Under sections 11 and 12, terms that are customary names for grape varieties or common
names for wines cannot be registered as Gls. It was suggested by New Zealand Winegrowers
that the Registrar be given the power to make regulations adopting a list of terms that the
Registrar considers to be customary grape variety names, or common wine names. This, it was
argued, would provide certainty to local winegrowers who wanted to use these names on
their wines.
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14. Making such a regulation would require a mechanism for adding or removing names from the
list. There would be a need to ensure that interested parties were given an opportunity to
make their views known before a term was added or removed. This may be costly and
complex to administer, particularly as there may well be disputes over what terms should or
should not be on the list.

15. To provide some clarity for the industry, however, the Registrar intends to publish guidelines
on how she will determine whether or not a particular term is a customary grape variety name
when deciding whether or not to register a Gl.

Changes to the 85% Rule

16. Under the Gl Act, a wine can be labelled with a registered Gl only if at leas
made from grapes harvested within the region indicated by the GI. Q
Vineyards Ltd) argued that the 85% rule should be increased.

17.  Officials note that the 85% rule is a minimum standard, an many ot %
countries’ Gl registration systems, for example, Austr . There app en

the wine is

unleavy

18. If grape harvests are lower than expected in at region
often make up the shortfall by blendin i i ade from grapes
grown in another region if that is nece e orders. Adopting a

90% or higher rule would reduce w rpducers

controls, such as restrictions
is are outside the scope of the Gl
€ under the Wine Act 2003.

Clause5—-A ce 1 Act
20. Thj 3 f protecting the interests of wine and spirits

New Zeala and Winegrowers argued that the Gl registration system
ily about %ﬁtin nterests of legitimate users of Gls, and question the

19.

osed am toithe purpose statement.
Official i mendment is appropriate. One of the purposes of Gl registration is to
providg con s of wines or spirits with greater certainty that a wine or spirit labelled with

riginated in the region identified by the Gl. Breaches of the Gl Act are actionable
exthe Fair Trading Act, which is concerned with protection of consumers.

e 7 — Enduring Geographical Indications

Clause 7 inserts a provision into the Gl Act that deems the terms “North Island”, “South

Island” and “New Zealand” as “enduring” New Zealand Gls. These enduring Gls will be deemed
to be New Zealand registered Gls without the need for anyone to apply to register them. They
will not need to be renewed and cannot be removed from the register, or altered.

23.  All of those submitters who mentioned clause 7 supported the deeming of “North Island”,
“South Island” and “New Zealand” as enduring Gls. One submitter (AJ Park) suggested that
these Gls should go through the normal examination and opposition process. However, this
would defeat the object of deeming these terms as enduring Gls. These terms are considered
inherently useful, but might not otherwise meet the definition of a Gl in section 6 of the Gl
Act.
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Clause 9 — Renewal fees

24.  Four submitters (AJ Park, NZ Food and Grocery Council, NZ Institute of Patent Atorneys and
New Zealand Wine Growers) addressed renewal fees. AJ Park argued that the requirement to
pay a renewal fee made the system more complicated and might suggest thata Gl is a
proprietary right. The other submitters accepted that renewal fees were required to enable
the registration system to be self-financing. AJ Park suggested that, as protection of Gls is a
WTO obligation, at least part of the costs of establishing the Gl register should be met by

MBIE.

25. Officials agree that the renewal fee requirement does make the Gl registration system slightly
more complicated. However, some form of renewal fee system is required if initial
application fee is to be kept at a level that does not discourage the registr We do

not agree that this turns a registered Gl into a proprietary right.

26. Although New Zealand’s international obligations oblige us to providapgotection for wine
spirit Gls, this does not mean that the government must pme of the cost of p@yidin
protection. These same obligations require New Zeal 3 d@ minimum s

patent and trade mark protection, but the pate S
2 are hirely by user
register Gls is uncertain,

IPONZ under the Patents Act 2013 and the T
the number of

fees. There is no subsidy from the gover

27. One submitter noted that, given that t
and the costs of maintaining the Re
registrations, there shoul ndatory review
into force of the Gl arlier, officjafs
IPONZ reviews f n\Q fe f basis. The
renewal period, s alignmen

Clause 10 - ictjoh on registrati nsive Gls
28. el rts a new the GI Act. This will provide that the Registrar of Gls
S register a, Gl if, in inion of the Registrar, the Gl, its use, or registration would

fensive tga icant section of the community, including Maori.

four or five years of entry

ithe Trade Marks Act 2002, and suggested that clause 10 should be amended to
consistent. Officials agree and recommend that the new provision be amended to be
sistent and to make its intent clearer.

Other submissions on clause 10 noted that the Bill does not contain any suggestion of who the
Registrar of Gls should consult when determining whether or not the use or registration of a
Gl would be offensive. Officials recommend that the Bill provide that a function of the Maori
Advisory Committee established under the Trade Marks Act 2002 is to advise the Registrar
whether the proposed use or registration of a geographical indication is likely to be offensive
to Maori.

Clause 11 — 100% rule

31. Clause 11 would amend the Gl Act to provide that, if a wine is labelled with a New Zealand
registered Gl, all of the wine must be produced from grapes harvested in New Zealand. Under
the Gl Act as it stands, a wine labelled with a New Zealand registered Gl could contain up to
15% of wine made from grapes harvested in another country.
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32.  All submitters that mentioned clause 11 supported it.

Clause 16 — Continuous use

33. This clause replaces section 29(1) of the GI Act with the provisions of Article 24(4) of the WTO
TRIPs Agreement. Section 29 is intended to protect the rights of a person that has been using
a term that is later registered as a Gl, where the person has been using that term continuously
before 15 April 1984 or in good faith since before 15 April 1994 (this date is specified in the
WTO TRIPS Agreement).

34. The intent behind the proposed amendment was to deal with the situation where the current

has suggested that the clause 16 should be amended to make it c
and the entity from whom the current user obtained the righ

them have been using the term continuously or in good 3%
35. Officials recommend that clause 16 should be amgnde Manner su

Clause 18 — Use of words “New Zealand” to de s X
36. This clause would amend the Gl Act t t the use ofthe w “New Zealand” by a
person in relation to wines or spiri oWd, Net constitute~yse aterm “New Zealand” as a

the relevan

Gl, provided that:

e the words “Ne afe used to de of origin in compliance with other

laws; and
e theusexsi se of trad islead the public.
37. T ¢ Z€aland” will be xexgisfered as an enduring geographical indication — see

he d
égie O ill.
23 of the G%

clduse 32, wines containing New Zealand wine might not
aland” unless they comply with the requirements of sections

use the words “

he New Zaala Ciety argues that the words “in the course of trade” are not needed,
as us dt{n the course of trade would not breach sections 21 and 23 of the Gl Act. This
s ra rgues that the words “mislead the public” are a higher threshold than in
e the Fair Trading Act (breaches of sections 21 and 23 of the Gl Act are actionable
dersection 9 of the Fair Trading Act). It is suggested that if the higher threshold is not
intended clause 18 should be amended to be consistent with section 9 of the Fair Trading Act.

Officials do not agree with the amendments to clause 18 suggested by the submitter. The
words “in the course of trade” provide clarity and are consistent with the wording of section
26 of the Gl Act. The use of the words “mislead the public” is intended, and is also consistent
with section 26 of the Gl Act, and with section 10 of the Fair Trading Act, which relates to
misleading conduct in relation to goods.

Clause 21 — Power of Registrar to Delegate

40. The New Zealand Institute of Patent Attorneys has argued that, as the Registrar must be
appointed under the State Sector Act, and must be an employee of the Ministry, any delegate
of the Registrar must also meet these criteria.
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41. Officials disagree. The Registrar is accountable to the MBIE Chief Executive for the exercise of
powers by people who work under her. It is not necessary, nor practicable, for these people to
be appointed under the State Sector Act (as Statutory Officers, and Chief Executives are).
While most, if not all, delegatees are likely to be Ministry employees, it is undesirable for the
Act to preclude delegation to qualified contractors or non-Ministry public servants. The
Registrar’s power of delegation is consistent with the Commissioner of Patents’ and the
Commissioner of Trade Marks’ powers, under the Patents Act 2013 and the Trade Marks Act
2002 respectively.

Clause 25 — Alteration of Register

42. This clause adds a subsection, (1A), to section 46. It allows alteration of an g
Register of Gls either by the Registrar, or on the application of a third pg
conditions or boundaries of a registered GI. Such an alteration wo

proposed alteration did not substantially alter the character of the GI\
43. One submitter, the New Zealand Institute of Patent Att
a

broad, and creates uncertainty. The submitter sugges endments
allowed to correct clerical errors or changes in ame is alt

the
e Gl, or @

New Zealand Geographical Board.

ords “...as,ar_indisator ©f geographical

ed section 46(1A).

44. The New Zealand Law Society submitt&d\t
origin and is not likely to mislead” uld\Beetided to the~end

a) Officials recommeng-tk 46 be am oVide that the Registrar may
alter a Gl if sa#d

y nder subsection (1), but not under

e character of the GI; and
the public.

alteration
7 of the Gl Act, which provides the power to make regulations. The

c) i
@Vubﬁons
@. se 30 ameritg sech
New Zeal I Patent Attorneys suggested that proposed section 57(2)(b) not be
inclu % 7(2)(b) would allow the renewal fees to be set at a level to provide an
t
inte

j % w Gl registrations to lapse if the Gl is no longer providing value to persons

rest in the GI.
submitter argues that there is a tension between setting application and renewal fees
such that they do not discourage interested persons from applying to register Gls, and to
renew Gl registrations, while also encouraging the lapsing of unused Gls. It appears that the
submitter is arguing that the tension be resolved by setting lower renewal fees even if this
means unused Gls remain on the register.

47. The New Zealand Law Society argued that setting renewal fees using the criterion set out in
proposed section 57(1)(b) was uncertain and also subjective and vague. The submitter
suggests that renewal fees set using the proposed criterion may deter the renewal of Gl
registrations where continued registration would otherwise “fall within the purposes of the
Act”. It is suggested by the submitter that proposed section 57(2)(b) refer to the expiry of
registrations which no longer meet the purposes of the Act.
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48. Officials disagree with this suggestion. The existing wording of proposed section 57(2)(b) fairly
describes the circumstances where interested persons might allow a registered Gl to lapse.
The wording is consistent with similar language in section 243(2)(b) of the Patents Act 2013.

Clause 31 — New sections 57A — 57D

49. One submitter queried proposed section 57B(1)(a), which allows the Registrar to award costs
on an indemnity basis. It is argued that there is no precedent for the awarding of costs at the
IPONZ level. Officials disagree, and note that section 212 of the Patents Act 2013 allows the
Commissioner of Patents to award costs on an indemnity basis.

Other Issues Identified by Officials

Renewal Periods

50. The Amendment Bill proposes that the registration of a regj d geographical indication
must be renewed by paying renewal fees at 10 year in @rst renewal fee ) %
payable on the 10™" anniversary of the date of registra f geograp i 3
at 10 year intervals thereafter. The 10 year ren i as proposed
completed its modelling of the likely costsan flows invol

geographical indication registration sy

ti s based on
information that has become was introduced and they
have also modelled th these estimates. If application
volumes are lowe gted, or the nu ications are the same, but spread out

51. IPONZ has now updated their esti s §f\the likely appli
ailab

over a longer pe \ d have a sigpifte fett on the cumulative surplus/deficit of
administeri aphical indicati ration system. The revenue gathered in the
a e Gl Act could be less than the costs actually

heM\lendmeént Bill. As noted in a letter from officials to the Committee dated
options for renewal periods were set out in a consultation document
a’by MBIE on 6 July 2016 seeking public submissions on a fee schedule for the
ng date for submissions was 29 July 2016.

first f the entry i
incyrre NZ in admi egister.
52.@ ould be mjtigate opting a renewal period different from the 10 year period

2 June 2016, %
2 Cn‘-
e

5 o)

GIACt

ving renewal periods were considered in the consultation document:
a 10 year renewal period (as in the Amendment Bill);

ii. afive year renewal period; and

iii. ascheme whereby the first renewal fee was payable five years from the date of
registration, and at 10 year intervals thereafter (MBIE’s preferred option).

54. Where submissions on the fees consultation document referred to earlier commented on the
renewal period proposals, the submitters supported MBIE’s preferred option. Officials
therefore recommend that the Bill be amended to provide for MBIE’s preferred option (option
(iii) above).
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Trade Marks Act - “first in time, first in right”

55.  The Schedule of the Bill amends section 20 of the Trade Marks Act 2002. The intention of the
amendment to the Trade Marks Act is to provide a “first in time, first in right” approach to
applications to register a trade mark that contains a registered geographical indication. Under
this approach, an application to register a trade mark can be refused if:

i.  The mark contains a registered Gl; or

ii. It contains a term which is the subject of an application to register a Gl and the deemed
date of registration of the Gl (if it were to be registered) is earlier than the deemed date
of registration of the trade mark.

56. The proposed amendment to section 20 deals with situation (i) above, but
recommend that the proposed amendment be amended to ensure t
register a trade mark can be refused if it falls within the scope of io

ficials
nto
scribed a

ame
- | Act

be/Gl Act,

(see clause 25 of the Bill) only deal with cha :
which allows for the making of regulatj o¥expressly al r pxogedures for
altering a registrant’s details. Offi@ end amendin i llow alteration of a

DO

Sections 46 and 57 of the Gl Act

57. There is nothing in the Gl Act that expressly allows fo
or address) of the registrant of a Gl. The propose

Il
\ ocedure relating to the

registrant’s details on the register a lations to pr
alteration.

58. Officials also reco WP g for substi u@ 0 istrant, if the registrant consents,
or has ceased to @

Section 57A g
59. Thisi ; A of the Bill, introduced in clause 31. Officials

that section aménded to set out the people who the Registrar may refuse
[y nise as agefs for t rposes of proposed section 57A(2). It is more appropriate

t this be sefOut i iylation, rather than regulations.

Clause 27, S

60. afted, proposed section 47A does not expressly require a renewal fee to be
ifN\Officials recommend that section 47A be amended so that the Registrar must not renew

gistration unless the renewal fee is paid.

Gus Charteris
Manager
Business Law Team
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Item No.

Issue/Clause
No.

Submitter

Summary of Submission

Departmental Response

Elspeth Buchanan

Nothing in the Act as amended
indicates who is an “interested
person”, and the Act should define an
“interested person”.

Disagree. There is a risk that a definition may inadvertently
leave out persons who do have a legitimate interest in a GI.
Whether a person has a genuine interest is a matter that the
courts or Registrar (as applicable) can determine on a case by

case basi e term “interested person” is not defined in a
num e &
Not clear from the Act whether forelgn Not\e@. Rmendme recommended by officials will make
Gls will be subject to a robust lear tha ns for (foreign and NZ) Gls can be
4 Foreign Gls Al Park examination process. @ pose provndes for the examination process for
@ NZ) Gls to be prescribed in regulations. This
ill be robust.
Should specify that t &ctlon i E?ee. As it stands, section 45(1)(b) includes registered Gls
545(1)(b) for foreign Gls fon (a) hat have fallen into disuse in New Zealand. Amending section
5 Gl Act Al Park @ 45(1)(b) in the manner suggested would mean that New
Zealand registered Gls could not be removed from the register
% if they are no longer in use.
Wshoul a more Disagree. The definition in the Act reflects the internationally
q ragise defini at constitutes a | recognised definition in the TRIPS Agreement. IPONZ will
6 Definition of Elspeth Buché 9 ; greatef\clarityowould be in the produce guidelines on the information required to support an
Gl speth Buc public e%ﬁand would provide application to register a Gl, which provide guidance to
or those who apply to applicants.
A Gls.
% Yhe Gl Act is not clear on who may use | Disagree. The Gl Act places no restrictions on who can use a
% a Gl. Sections 21 to 24 state that a registered Gl, so any person may use one, provided the product
@ person may use a registered Gl under | that the person uses it to describe meets the requirements of
Who may use .
7 Elspeth Buchanan certain circumstances; does that mean | the Gl Act.

a Gl

that anyone who complies with those
requirements can use a registered GI?

If so, this should be made clear.

Page 10 of 28













IN CONFIDENCE

Issue/Clause

Item No. No Submitter Summary of Submission Departmental Response
Supports the creation of “New Noted.
15 7 Lion Zealand”, “North Island” and “South
Island” as enduring New Zealand Gls.
Payment of a renewal fee makes the Agree in part. While the renewal fee does make the system
scheme more complicated and more co cated it is necessary to ensure that the ongoing
16 9 Al Park suggests that a Gl is intended as a costs W%ining th ter of Gls can be met without
proprietary right. h %&ssive applicati es. We disagree that this
\suaggt a proprie .
Notes that renewal fees are an \&§'§agree. cosfs involved in establishing and maintaining
unusual feature of a Gl registrati @ he regj be met from fees. The fact that the WTO
system, but appreciates tha R ent requires New Zealand to protect Gls does not
17 9 New Zealand Food registration system has

and Grocery Council

funding. Expects at |
i

obligatic@.\ 72N\

of the
set-up costs fo gi to be
by MBIE as@& 's WTO /S

T
r@t the government has to fund at least some of the
% nvolved in providing that protection. New Zealand is also
equired by the TRIPS Agreement to provide patent and trade
mark systems. These are funded entirely by user fees.

b
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Annex 2: Geographical Indications (Wines and Spirits) Registration Amendment Bill: Other Issues Identified by Officials

37

Clause 27

The Bill as introduced introduces the requirement
(section 9A) that a Gl is registered for 10 years from
the date of registration. New section 47A allows the
registration to be renewed for further periods of 10
years on payment of a renewal fee.

The 10 year renewal period was decided upon b
IPONZ had had an opportunity to model the Ji
costs and revenue flows involved in admi

proceedings and h

estimated. % % I
This risk%erl itigated @ing arenewal
i ro

Officials recommend that the Bill be amended to provide that
a Gl is registered for an initial period of five years from the

date of tration. The registration would be renewable if a
re paid. F enewal fees would be payable at
«% terval r.

e

submissio ns W

ere\sought on the issue of the renewal period

whereby the first renewal fee is payable five years from the
date of registration, and at 10 year intervals thereafter.
Submissions supported MBIE’s preferred option. Officials
recommend that the Bill be amended to reflect this option.

peri t frone% sed in the Bill.
N
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“57A Recognition of agents

(1) Anything that must be done by or to a person
under this Act in relation to a geographical indication
may be done by or to the person’s expressly
authorised agent.

As drafted, the people whom the Registrar is permitted to not
recognise as agents would be set out in the regulations.
Officials consider that it is more appropriate that this be set
out in the Act, rather than regulations. We therefore

that the Bill bg amended to provide that the
gnise a agents for the purposes of

47A

40 Section 57A
(2) Subsection (1) applies only if the agent is not @ o\ed from or struck off the roll of barristers
person whom the Registrar refused to recognis % has not been restored to the roll;
agent in accordance with any prescribed (c ed from practice as a barrister or solicitor; or
requirements.” @ @ een convicted in New Zealand of an offence specified
@ §> rt 10 (except section 298A) of the Crimes Act 1961 or has
@\k been convicted of an equivalent offence in another country.
AN N
a1 Clause 27, Section Does not expressly ret%\@paymel@i@ Amend clause 47A to expressly provide that the renewal fee

renewal fee. N

must be paid before the Registrar can renew a registration.
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Annex 3: List of Submitters

AJ Park

Blue Gum Corner

Central Otago Wine Growers Association
Cimino Cole

Constellation Brands New Zealand Ltd.
Dry River Wines Ltd.

Dunleavy Vineyards Ltd.

Elspeth Victoria Buchanan

Felton Road Wines @
Francis Hutt
G Pollard & %

Greystone Wines

Gwyn Williams
Immigrant’s Vineyard
Lion < : : ) x{: : >

Marlborough Winegrowers Association Inc.
Misha’s Vineyard Wines Ltd.

Morrison Davids Vineyards Ltd.

Negociants New Zealand Ltd.

New Zealand Food and Groc s

New Zealand Institute o tQFReys Inc.

New Zealand Law Soci

New Zealand in% Q
3

Pernod Rica
Quart f
RH r% %
QL2 New Zealand
Spring Cree % a Rapaura Springs
Spurloc 'r@ .
Ste nj
h
Mcintyre

e

amily Esta
bre

isky Association

0 Terraces Vineyard

illa Maria Estate Ltd.

Waipara River Estate

Waipara Valley North Canterbury Winegrowers Inc.
Wairau River Wines
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BRIEFING

Geographical Indications (Wines and Spirits) Registration Act: Release
of Exposure Draft of Regulations and Fees Consultation Document

Date: 17 June 2016 Priority: High
Security In Confidence Tracking 3457 15-16
classification: number:

2
D2 A

The attached Cabinet paper for the Cabinet Economic Growth and_Infrastfcture Committe \\y
(“EGI”) seeks approval to release a consultation document on p @sed regulations ar@ fee
schedule needed to implement the Geographical Indicatio ;: s<and Spirits) ReQi jon Xct
i 6Aha0 5
C o

2006. We seek your agreement that the paper be submittes abinet Offi the
EGI meeting on 29 June 2016. We also seek your m@ mit the @ to the

Primary Production Select Committee. &
Recommended action (\\g A~ &
v

N\

The Ministry of Business, Innovaji E yment r hat you:

a Note that, in Decemb inet agree I Geographical Indications (Wines
and Spirits) Regist t e Gl Act)HR d that regulations will be required to
implement the stem for g¢ | iIndications established by the GI Act.

Noted
b NoteAdn fmier 2015, Ca
c the issuanc hg instructions for an exposure draft of the regulations;
agreed tha ions be largely based on the relevant provisions of the Trade
Mar d the Trade Marks Regulations 2003 (with some processes and
pr u be based on the Patents Regulations 2014); and

iii. the Minister of Commerce and Consumer Affairs would seek approval from
et before releasing the exposure draft of the Regulations, together with a
onsultation document seeking public input on a proposed fee structure for the Gl Act

@3% EGI-15-MIN 0190 refers).

Noted

c Note that the Geographical Indications (Wines and Spirits) Registration Amendment Bill (“the
Amendment Bill”), currently being considered by the Primary Production Select Committee,
will, when enacted, amend the Gl Act, to ensure that the registration procedures
implemented by the Gl Act runs smoothly and sustainably.

Noted
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Background

1. On 10 December 2014, Cabinet agreed that the Geographical Indications (Wines and Spirits)
Registration Act 2006 (“the GI Act”) be brought into force (EGI Min (14) 21/8 refers). To
bring the Gl Act into force, a range of regulations are now required.

2. In December 2015, the Cabinet Economic Growth and Infrastructure Committee (“EGI”)
agreed to the following (EGI-15-MIN-0190 refers):

i. that the Gl Act Regulations be based largely on the relevant provisions of the Trade
Marks Act 2002 and the Trade Marks Regulations 2003 (with some processes and
procedures to be based on the Patents Regulations 2014);

those regulations; and

ii. that the Minister of Commerce and Consumer Affairs be invite i ing
instructions to the Parliamentary Counsel Office to draft an S t of the
Regulations. S%

draft of the proposed regulations, together with a co

ii. that public consultation on the proposed regulations be based on an e@: draft of

on a proposed fee structure for the Gl Act. Attached\{ua >

EGI (Annex 1) seeking this approval. We rec @* ‘

Cabinet paper and accompanying documeant abinet Offi
2016, in time to be considered by EGI ing

Geographical Indications (Wines a itS) Regis

4.  Before the Gl Act can be %

the registration proces
These amendments2

ablished by s smoothly and sustainably.

Indications (Wines and Spirits)

red by the Primary Production Select
Committee to report back on the Bill is

our approval to submit a proposed timeline for the
h&”Amendment Bill to the Primary Production Committee

6. Att t '\k\sort is a Cabinet for paper for EGI, together with:
%& the exposure draft of the proposed regulations (Annex 2);
% a\commentary on the exposure draft, including questions for submitters (Annex 3);
@ a consultation document on a schedule of fees for the Gl Act (Annex 4).
Exposure Draft of the Regulations

7.  As noted in the December 2015 EGI decision, the exposure draft is largely based on the
relevant provisions of the Trade Marks Regulations 2002. Geographical Indications (“Gls”)
are similar to trade marks. They generally consist of a word or words, or occasionally a
symbol. Like applications to register trade marks, applications to register Gls will be
examined to determine eligibility for registration, interested parties will be able to oppose
registration or apply to have a registration removed, and registrations will need to be kept in
force through the payment of renewal fees.
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8. In light of these similarities, there is considerable value in basing the Gl Act regulations
largely on the procedures set out in the Trade Marks Act 2002 and the Trade Marks
Regulations 2003. This will:

o simplify the administration of the Gl Act by the Intellectual Property Office of New Zealand
(IPONZ); and

¢ make it easier and cheaper for persons applying to register Gls to deal with the Registrar
of Geographical Indications.

9.  Although it is intended that the bulk of the Regulations will be based on the Trade Mark
Regulations 2003, there are 2 areas where it would be desirable to depart from the Trade
Mark Regulations. One area relates to oppositions, where the procedure will be based on the
procedures in the Patents Regulations 2014. This reflects the fact that the ’@of the
e

pleadings and evidence in Gl oppositions is likely to be more complex t
encountered in trade mark oppositions.
\ds h

N

10. The other relates to the Registrar’s ability to control proceeding C rings or
oppositions. In this case the relevant parts of the Patents Regulati 2014 represent
up-to-date approach than that currently provided for in th e MaiKs Regulations 2

Fees Consultation Document

11. Itis intended that all of the costs of administexi graphica i (Wines and
Spirits) Registration Act will be recovere arged to ican{sJIorregistration,
and other interested parties. The fees 2 document.sets\ont Various options for
determining the level of fees. The { ‘ ion i ifi € ument is a “cost to
serve the entire register mode

12. Under this model, fees are ‘g& Fage users to participate in the

registration process a inta [ [ ‘ er. To ensure this, some fees will
be set at below th icen
approach takepNn terao intellectual property rights, such as

13. nt Bill inclu rowision that Gl registrations must be kept in force by paying

a s at 10 ygar inte Zwith the first renewal fee due 10 years after a Gl is
e ed. The reye from renewal fees will contribute to the maintenance of the Register
f5e0g (“the Register”), and allow application and other fees to be kept

raphical
ower tha d ise be the case.
14. At theXi th cision was made to include a 10 year renewal period in the Bill, IPONZ had

0 heir estimates of the costs of administering the GI registration system. We
ed\You last year (see briefing 0293 15-16) that IPONZ had commissioned Deloitte to
p a costing model to assist IPONZ with setting the fees it would charge for

ministering the geographical indication system established by the Gl Act.

At that time, the modelling suggested that a 5 year renewal period would be necessary to

ensure that fee revenue covered the long run costs of administering the Register. In our
briefing to you last year we suggested that we would recommend to the Select Committee
that the 10 year renewal period provided for in the Amendment Bill be amended to 5 years.

16. Since then, IPONZ has been able to refine its estimates of costs and revenues involved in
administering the Register. It is now estimated that there will be about 40 applications in the
first 3 years after the Gl Act enters into force, most from New Zealand wine growers. After
this, there are likely to be no more than 2 applications per year for the next 7 years, and
1 per year for the next 6 years, mainly from foreign applicants. It is also estimated that there
will be 3 disputes involving Gls which the Registrar of Gls will have to adjudicate in each of
the first 2 years after entry into force, and 1 — 2 per year for the next 3 — 4 years. Note there
is considerable uncertainty in these estimates.
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17. There is, however, a risk that application volumes could be lower than expected, or the
number of applications are the same, but spread out over a longer period. Another possible
outcome is that the number of proceedings and hearings involving geographical indications
are higher than estimated.

18. If any of these outcomes occur, this could have a significant effect on the cumulative
surplus/deficit of administering the geographical indication registration system. The revenue
gathered in the first few years after the entry into force of the Gl Act could be less than the
costs incurred by IPONZ in administering the Register. This is because of the time gap
between the receipt of the application fees and receipt of the first renewal fees. This gap
could be as much as 6 — 7 years based on the 10 year renewal period set out in the
Amendment Bill.

19. One way of mitigating this risk would be to adopt a renewal period differe the 10 year
period currently set in the Amendment Bill. We consider that it would b riate to seek
the views of stakeholders before recommending any changes to th od in the
Amendment Bill. The attached consultation document consider e ods othertha
the 10 year period set out in the Amendment Bill.

20. The following renewal periods have been considered:

i. A 10 year renewal period (as in the Amendme i} ~\application f newal

fee $2,500;
i. A5 yearrenewal period — applicati (), renewal
e\at

ii. A scheme whereby the first rene
and a further (much lower) re a 10 year irte eréafter — application fee

$5,000, first renewal fe 00 equent ren 00.
21. Another option consideref}, ounted, be er application fee would likely
o ers from r i ir Gls, might be to raise the

mentioned abgys

o
discourage wine and Q
application fee for ii Q\yes
22.  If consuliglidn Yiihelees prop be-edmpleted prior to the Select Committee’s
con 'er the Ministr , Innovation and Employment’s Departmental Report
mengag

ndation for change could be incorporated into the

SR ent Bill, a
=v‘ al Reporﬁnd th ct Committee’s report to Parliament on the Amendment

Ofherwise, a ge cotld be made by way of a Supplementary Order Paper at the
. %& use stage.

Othef Fees

23. Th ationrdocument also seeks input on other fees, such as the fees charged for
fi ucted by the Registrar, and for notices of opposition filed by third parties to
on

y the Registrar to register, amend, or remove a registered Gl.

@ ommittee Process

The due date for the Primary Production Committee’s report to Parliament on the
Amendment Bill is 17 September 2016. A number of submissions received by the Committee
expressed an interest in the content of the regulations, and the proposed fees.
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25.

26.

27.

Suggested timetable for progressing the Amendment Bill

A

We consider that there would be value in deferring the submission of the Ministry’s
Departmental Report on the Amendment Bill until after the release of the exposure draft and
fees consultation document. This would allow any issues raised that impact on the
Amendment Bill to be included in the Departmental report and be considered by the

Committee.

For example, the consultation process on the proposed regulations may identify:

i. desirable adjustments to the regulation making powers in the Gl Act; or

ii. matters in the draft regulation that are more appropriately dealt with in the Act (and vice

versa).

In light of the above, after consultation with the Clerk of the Committee, officials have

developed the suggested timetable set out below for completing the Selec,
process. We seek your approval to submit to the Primary Production S
proposed timeline and explanation set out in the attached note (An

will further consider the Amendment Bill on 7 July 2016.

mmittee
ittee the
mmittee

N

&

(Consultation period for fees and exposure
draft of the regulations)

A

Departmental Report submitted to Co

TR DM 20N\

Consideration of Departmental Reé@) »

Version of the Amend

Consideration of the Revj g@ked

@«

Deliberation v \@gptember 2016
Bill Repor, € House 16 September 2016 (the latest report back
A (& date is Saturday 17 September 2016)
/\ =

m@

Ann

MBIE-3457 15-16

Geographlcal Indications (Wines and Spirits) Registration Act 2006 —

of the exposure draft of the proposed regulations.

copy of the commentary to accompany the exposure draft.

: A copy of the fees consultation document.

x 5: Note to Primary Production Select Committee.
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Office of the Minister of
Commerce and Consumer Affairs

Chair,
Cabinet Economic Growth and Infrastructure Committee

Geographical Indications (Wines and Spirits) Registration Act 2006 — Proposed
Regulations

Proposal

1 This submission seeks approval for the release of an exposure draft of.{ ulations (‘the
Regulations’), and a consultation document on fees, required for i tion of t
Geographical Indications (Wines and Spirits) Registration Act 2006 ¢ ’

Executive Summary

2 On 10 December 2014, Cabinet agreed that the Gl Ac : 21/8
refers). The Gl Act, will, when brought into force, establ|} 5\/S FIstenNOg egraphical
Indications (Gls) for wines and spirits. A Gl is 3 [ ‘ h is used to
identify the origin of goods where some qug ir geographical
origin. Examples of Gls include Champ

3 Before the Gl Act can be brought int a’® required to clarify drafting
and correct inconsistencies in A syre that the registration process
is workable, sustainable a ctive (EGI Mi ers). These amendments have
been incorporated in graphical ¢ : (Wines and Spirits) Registration
Amendment Bill (‘th ent Bill’), celved its first reading on 17 March 2016.
This Bill is curren onsidere Riimary Production Committee (“the Select
Committee”

he registration system established by the Gl Act. No
the Gl Act was enacted. The regulations will cover the
stration of a geographical indication, and those required for

5 binet approved the issuance of drafting instructions for an exposure draft
GI-15-MIN-0190 refers). A copy of the proposed exposure draft is attached

Also attached is a draft commentary on the draft Regulations, including

| the similarities between Gls and trade marks, the Regulations are largely based on the
slevant provisions of the Trade Marks Act 2002 and the Trade Marks Regulations 2003. This

will simplify administration by IPONZ as well as minimising the costs involved in implementing

the Gl Act. It will also make the process easier for those applying to register geographical

indications, as they are likely to be familiar with the trade mark registration system as applicants
and owners of registered trade marks.

7 The Regulations will also need to set out a schedule of fees. The costs of administering the Gl
registration system will be recovered entirely from fees paid by applicants for registration and
others who interact with the registration system. A consultation document seeking public
comment on a proposed fee schedule is also attached to this submission.
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8 One issue covered by the fees consultation paper relates to renewal periods and for the
payment of renewal fees. The Amendment Bill as introduced provides for a renewal period of
10 years. That is, a renewal fee must be paid every ten years to keep the registration in force.
The Gl Act as enacted did not provide for renewal periods or the payment of renewal fees.

9 At the time this decision to introduce renewal fees was made, IPONZ had not had the
opportunity to gather the information on the costs of administering the GI registration system.
Subsequent modelling of the costs carried out by IPONZ suggest that, while a ten year renewal
period is feasible, there are risks.

10 IPONZ modelling is based on the expectation that there will be about 40 applications in the first
three years after the Gl Act enters into force, most from New Zealand wine ers. After this,
there are likely to be no more than 1-2 applications per year, mainly from fi
also anticipated that in the first two year there will be 6 disputes AQVOIW

plicants. ltis
s which
Registrar of Gls will need to adjudicate and 1 -2 per year in the fol% rs.

11 There is however, considerable uncertainty in these estimates—f the bers of G| app
s_higher than_antjsjpat the
revenue collected from the initial tranche of application§ (12 s sufficient he costs

e due 10 rthe Gl Act

&o alternative options
aygble every five years; the

he date of registration of a

enters into force.

12 To deal with this, | propose that the
for the renewal period. One involve

Gl, and further, much lower r v S-€ reafter. Subject to the results
of the consultation, an af Jte endment Bill could either be
recommended to the 3 ould be introduced by Supplementary
Order Paper in the C

13 | recommendntha C consultation document be released for public
comment. d until 29 July to provide comments.

ally a regional name) used to identify the geographical origin of

iven quality, reputation or other characteristic essentially attributable to

Q) s ographi
14\ MGl is an iggic
goods th
their phj rigin. Gls have traditionally been used particularly in the EU for agricultural

0
g stuffs that have qualities that are claimed to be influenced by unique local
tics like climate and soil.

e Use of Gls by New Zealand producers is largely confined to the wine industry, although
fofeign wine producers selling into the New Zealand market also use Gls. In the New Zealand
spirits market, only foreign distillers use Gls to identify their products.

16 The World Trade Organisation Agreement on Trade-Related Aspects of Intellectual Property
Rights (‘the TRIPS Agreement’) obliges New Zealand to provide protection for Gls for wines
and spirits.

17  Gls are currently protected in New Zealand by range of measures, including the tort of
passing off, the Fair Trading Act 1986, the Trade Marks Act 2002, standard 2.7.5 of the
Australia New Zealand Food Standards Code (spirits) and the Wine (Specification) Notice
2006 (wine).
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The Geographical Indications (Wines and Spirits) Registration Act 2006

18 The Gl Act is intended to provide a registration regime for Gls for wines and spirits. It replaced
the earlier Geographical Indications Act 1994, which provided for registration of Gls for all
products. The 1994 Act was never brought into force.

19 In December 2014, Cabinet agreed to bring the GI Act into force. Before the Gl Act can be
brought into force, some amendments are required to clarify drafting and correct
inconsistencies in the Gl Act as enacted and to ensure that the registration process is
workable, sustainable and cost-effective (EGI Min (15) 6/9 refers).

20 These amendments have been incorporated into the Geographical Indications (Wines and
Spirits) Registration Amendment Bill introduced on 3 November 2015. Thi® Bill had its first

reading on 17 March 2016, and is currently being considered by t ry Production
Select Committee. The Bill must be reported back by 17 September 201
21 The GI Act establishes a formal register for Gls. Any “intereste sOQi\will be able {o~apRlY
to register a Gl. The application will be subject to an examinatjon p ss by the Regis ARG
a Gl will only be registered if the criteria set down i t are” satisfied. (e Att(also
to.cfrallenge the R decision

establishes procedures to enable interested third pa
to register, remove or alter a registered Gl, and to-ap Dl "- move or al tion of a
Gl. The registration process will be administe -@

22  Once the Amendment Bill is enacted i

ble to brin &t into force by Order
in Council once the Regulations arg g d IPONZ kigs<co ted its preparations for
implementation.
Comment @
Exposure Draft of the @
o e A

23 No regulation
agreed to t

egulations DAS argely on the relevant provisions of the Trade Marks Act
de egulations 2003 (with some processes and procedures to

t th
@ nd the T
C. % ister of Commerce and Consumer Affairs be invited to issue drafting
@e ations.

s to the Parliamentary Counsel Office to draft an exposure draft of the

also noted that the Minister of Commerce and Consumer Affairs would seek approval from

abinet before releasing the exposure draft, together with a consultation document seeking

ublic input on a proposed fee structure for the Gl Act. This Cabinet paper seeks that approval
for the attached exposure draft and consultation document.

25 The exposure draft of the Regulations covers a number of matters including:

¢ the documents and other information required to accompany an application for registration of
a geographical indication;

e procedures for examination and acceptance of an application for registration of a Gl;

e procedure governing opposition by interested third parties to acceptance of a registration;
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o the procedures to be followed for applications to remove or alter a registered Gl, including
procedures for third parties to oppose an application for removal or alteration;
e procedures governing hearings before the Registrar where the Registrar intends to exercise
a discretion (in relation to an application or a registration) that is adverse to the person who

wants to be heard; and

¢ miscellaneous matters, including extensions of time, renewals of registration, changes of
name or substitution of registrants.

26 A commentary on the exposure draft, including questions for submitters, is also attached to this

submission.
Fees Consultation Document &
27 As discussed in earlier submissions to Cabinet in relation to the nt Bill, it is i
that the costs of setting up and maintaining the Gl registratigr ta lished by th
be recovered entirely from third party fees. The issu ds_is the subject sep@rate
consultation document which is also attached to this s Q

2 There is no
e for registered

28 In the Gl Act as enacted, once a Gl is registere
requirement to pay renewal fees to keep t
trade marks.

' registere i
ggn in force 848
29 This raises the issue of how to pay fo e jning the Register given the
low number of applications ex o a d 2 plications in the first 1 - 3 years
after the Gl Act enters in To deal wit he Amendment Bill proposes to
amend the Gl Act to pro year reng .
every ten years, W|th ewal fee d , annlversary of the registration date of
costs of maintaining the Register.

fee

ight othe case, and reduce the risk that high application fees will
me win roduc m registering their Gls. This approach to setting renewal
Iso been thé Trade Marks Act 2002, and the Patents Act 2013.

a Gl. The renew; tribute t t Y,
30 The Amen also prowdes %e val fees can be set at a level that contributes to the
admini atl Reglste whole. This will assist in keeping initial application

C as made to include a ten year renewal period in the Bill, IPONZ had
timates of the costs of administering the Gl registration system. This work

ate that there will about 40 applications in the first three years after the Gl Act

rce, most from New Zealand wine growers. After this, there are likely to be no

than 2 applications per year for the next 7 years, and 1 per year for the next 6 years,

ainly from foreign applicants. It is also estimated that there will be 3 disputes involving Gls
which the Registrar of Gls will have to adjudicate in each of the first two years Gls after entry

into force, and 1-2 per year for next 3 — 4 years. However, there is considerable uncertainty in
these estimates.

33 IPONZ modelling of the costs now suggests that, if a renewal period of ten years is adopted, an
initial application fee of $5000 + GST and a renewal fee of $1750 +GST will be required to
ensure that revenue from fees will be sufficient to cover the costs of administering the Gl
registration system.
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34 While a ten renewal period with these application and renewal fees is feasible, the fee level is
based on the estimates of application volumes set out above. There may be problems,
however, if the number of applications is lower than estimated, or the number of disputes to be
adjudicated is higher than estimated. In these circumstances, revenue gathered in the first few
years after the Gl Act enters into force may be insufficient to cover the costs of administering the
register (which includes the adjudication of disputes) until the first renewal fees are received a
little more than ten years after the Gl Act enters into force.

35 In order to deal with this problem, | propose that the fees consultation document set out
alternative options for the renewal period in addition to the ten year renewal period. Subject to
the results of the consultation process, | will seek Cabinet approval for an appropriate change to

the Amendment Bill.
36 If consultation on the fees proposal can be completed prior to dhe ommitte &
consideration of the Ministry of Business, innovation and Employm ental Repo
the Amendment Bill, the change could be incorporated into the rireental Report t
Select Committee’s report to Parliament on the Amendme . Ot ise, the ghang
be made by way of a Supplementary Order Paper at the of the Who se st3ge.
37 The two alternative options to be consulted on ar tiow to the ten y N period in
the Bill):
PN

ry five years starting

i. adopt a five year renewal period, w ees mus
tration of the

with the fifth anniversary of the

e
ii. require the first renewal ep
the GlI, with subseq

38 Another option con
discourage wine

fee for the yi i
above.
39 IPQNY defiirig estimates % ive year renewal fee is adopted, the initial application fee
t
A

,500 + GS\and renewal fee would be $1750+GST, payable every five years,
g6n the fifth i of the registration date of the GlI.

40 If"a schem ted where the first renewal fee was due at five years, with subsequent
renewal £eg§ at ear intervals, the initial application fee would be $5000 +GST, the first
be $2000 +GST and the second and subsequent fees would be $500 +GST.

77,500 (including GST), and other fees may be charged as necessary on a cost-recovery

. There is no requirement to pay renewal fees in Australia.

Consultation

42 The Ministry of Foreign Affairs and Trade and the Ministry for Primary Industries have been
consulted on the development of the recommendations in this paper and support them. The
Department of Prime Minister and Cabinet has been informed.

Financial Implications

43 The costs of the Gl registration system will be fully recovered from third party fees and there are
no financial implications from the release of this exposure draft.
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Legislative Implications

44 The recommendations contained in this paper will lead to the drafting of Regulations to be made
under the Gl Act and potentially, changes to the Amendment Bill.

Regulatory impact Analysis

45 The Regulatory Impact Analysis requirements do not apply to this paper. A Regulatory Impact
Statement was prepared when the GI Act was introduced and is available at

http://www.mbie.govt.nz/publications-research/publications/intellectual-propegty/i-cabinet-
paper-and-ris.pdf. A full Regulatory Impact Analysis will be provided whegi pproval for the
Regulations is sought.

Publicity

46 A press statement will be issued when the exposure d fees cons
released for public comment.

Recommendations @

47 The Minister of Commerce and Consum mends th mlttee

1. Note that the Geographical Indica ine and Spi tion Act 2006 (the GI Act)
has not been brought |nto
2. Note that: @
7 Cabinet ng the Gl Act into force (EGI Min (14) 21/8
Act ca %wt into force, some amendments are required;
t the a endm ave been incorporated into the Geographical Indications

(Wines |r|ts) egistration Amendment Bill (the Amendment Bill), which
recelve%@ ding on 17 March 2016, and is currently being considered by the

tion Select Committee;

Pri
the Gl Act can be brought into force, regulations will be required to
% Gl registration system established by the Gl Act;

that in December 2015, Cabinet:

Agreed to the issuance of drafting instructions for an exposure draft of the
regulations; and

4.2. Noted that the Minister of Commerce and Consumer Affairs will seek approval from
Cabinet before releasing the exposure draft of the Regulations, together with a
consultation document seeking public input on a proposed fee structure for the Gl Act
(EGI-15-MIN 0190 refers).

4.3. Note that the Amendment Bill provides that registered Gls will expire at the end of ten
years unless they are renewed and a renewal fee paid. and
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5. Agree that the fees consultation document contains the following alternative renewal fee
options:
5.1. Aten year renewal period as in the Amendment Bill;

5.2.  Afive year renewal period;

5.3. A scheme where the first renewal fee is payable five years after the date of
registration of a Gl, with subsequent renewal fees being payable at ten year intervals.

6. Note that, subject to the results of the consultation, an appropriate amendment to the
Amendment Bill could either be recommended to the Select Committe@or alternatively,

introduced by Supplementary Order Paper at the Committee of the Whg] se stage.
7. Agree to the release for public consultation of: % < §

7.1.  The attached exposure draft of the Gl Act Regulations; an

7.2. The attached fees consultation document. @ @




Annex 2: A copy of the exposure draft of the proposed regulations

In Confidence
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Evidence
Applicant’s evidence 22
Person opposing application for removal may file evidence 23
Applicant for removal may file evidence in reply 23
Determination

Registrar’s determination on opposition to removal

Part 7 @
Alteration of register
Subpart 1—Alteration to registered geographical indidaion

proposed by Registrar

Notice and advertising of proposed alteratiQ

Opposition to alteration proposed by ef-“_ft : :V

Registrar’s determination on oppogiin ‘i , tetation 24
Subpart 2—Application to alt ed geographi%c }on
Apglica alteration
Application to Regtstrar fi ation of regi o¢ographical 24
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Informatio 1 applicatiog ; 25
Notice # ; '
Na 3 osed alte n 25
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osition to r alteration 25
Requirements fo er-statement to application for alteration 25
Evidence
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pposing application for alteration may file evidence 26
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Determination
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Altering details of registrant
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67 Registrar may waive requirement for information 28

Part 9
General requirements

Subpart 1—Applications, requests, and notices to Registrar

Form and content of documents

68 Documents must be in English or Maori 29
69 Content of documents filed in proceeding 29
70 Signatures 29 < g :
71 Electronic documents 30

Filing documents :

72 Information or documents must be given elg¢ ally

73 Document filed when received in pro;

74 Evidence must be sent to relevant 31

Amend, ents &
75 Request to amend docur@snts 31
76 Request to amend plgadin 31
@‘ bpart 2—Addr
77 Notice ¢ fQl’strvice @ 32
0 ress @

78 Notice ress 32

79 C 32

80 0 32
rt 3—Agents

y gent ma act% f of principal 33

8 Registrar\pay serve/and give notices to agent 33

quire principal of agent to file authority with 33
ertain cases

r may refuse to recognise person as agent 34
iStrar must notify refusal to recognise person as agent 34
otice to Registrar of revocation or alteration of authority 34

Notice of revocation of authority may be given by agent 35
Part 10
Proceedings

Case management

88 Registrar may require parties to attend case management 35
conference
89 Registrar may give directions 36
90 Parties must comply with Registrar’s directions 36
91 Compliance with Registrar’s directions 36
Halt in proceedings

92 Registrar may halt proceeding 37
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These regulations are the Geographical Indications (Wine and Spirits) Registra-
tion Regulations 2016.
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(M

2

Commencement

These regulations come into force on [X].

Overview

This regulation is intended only as a guide to the general
these regulations.

Part 1
Preliminary provisions

In these regulations,—

(2)
(b)

(c)

(d)
(e)

®

W)
(k)
M

this Part defines terms used in these re t'o@
Part 2 relates to an application fi }
Part 3 contains procedugal

of a geogr@ jca-
9‘& ¢’for consid % 1cation for
registration of a geograp
T

Part 4 relates tgrene registration ical indication:
Part 5 relgte! tring an expired al indication to the regis-
ter:

Pa 0 removin@ ¢

subpart Lr %&1 rémoval proposed by the Registrar:
1) subp t& an application for removal:
Part elat;s% ring the register as follows:

1 relates to alterations to a registered geographical indica-
proposed by the Registrar:

; subpart 2 relates to an application to alter a registered geographic-
al indication:

tion:

(iii))  subpart 3 relates to alterations related to the registrant:
Part 8 contains general provisions relating to decisions of the Registrar:
Part 9 contains general requirements as follows:

(i)  subpart 1 relates to applications, requests, and notices to the
Registrar:

(i1)  subpart 2 relates to addresses:

(i11) subpart 3 relates to agents:

Part 10 contains procedural rules for proceedings:
Part 11 contains rules for hearings:

Part 12 relates to fees.

Consultation draft 7

PCO 19548 v 2.0: 16 June 2016: 1:49 p.m.

e &



Geographical Indications (Wine and Spirits)
Part1r4 Registration Regulations 2016

4 Interpretation
In these regulations, unless the context otherwise requires,—

Act means the Geographical Indications (Wine and Spirits) Registration Act
2006

address for service means—
(a) apostal address in New Zealand; or

(b)  apost office box or document exchange box in New Z

agent means a person—
(a)  who is authorised by the agent’s principal X in any Qro-
ceeding in accordance with these reg ake any ste
behalf under these regulations; and @

(b)  for whom recognition has not the Re
lation 84

filing date means—

(a) the date a docume ived at the roperty Office of
New Zealan istrar; or

(b) if the d nt is recei ellectual Property Office of

X y the Regi working day, the date of the

udes an quest, notice, or hearing in accordance

g day me he week other than—
ay ay, Waitangi Day, Good Friday, Easter Monday, An-
Sovereign’s birthday, and Labour Day; and
e period commencing with 25 December in a year and ending
2 January in the following year; and
% if 1 January falls on a Friday, the following Monday; and
if 1 January falls on a Saturday or a Sunday, the following Monday and
Tuesday; and
@ (e) if Waitangi Day or Anzac Day falls on a Saturday or a Sunday, the fol-

lowing Monday; and
(f)  the day observed as the anniversary day in Wellington.

5 Transitional, savings, and related provisions

The transitional, savings, and related provisions (if any) set out in Schedule 1
have effect according to their terms.

8 Consultation draft
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(M

2

3)

“)

Part 2

Application for registration of geographical indication

(2)
(b)

(©)
(d)

be given a filing date.

An application that compligg W

must be examined.
In this section,—
application ication for ¢ggiptra —

(2)

Inf

(a)
(b)
(c)

(d)
(e)

An application that does not comply§a e(l)isi

Mandatory requirements

Mandatory requirements for application
An application must, when it is filed,— @ &

be made in the approved form; and
contain, or be accompanied by, the information sp& egulation 7

or 9 (as appropriate); and
be accompanied by the prescribed fee; @
be signed by the applicant.

se (1) mus

a geographigatmdsation; or
(b i eographi i d %
0 orm me approved and made available by the Registrar

purposes o%
w aland geographical indication

%~ gqlired in application for registration of a New Zealand
1

ical indication
cation for registration of a New Zealand geographical indication must,
i

t is filed, contain, or be accompanied by, the following information:

a statement of the basis on which the applicant claims to be an interested
person:

the geographical indication the applicant is applying to register:

details of the boundaries of the territory, region, or locality to which the
geographical indication relates, including a written description and map
of the boundaries:

whether the geographical indication relates to a wine or a spirit:

an explanation of the given quality, or reputation, or other characteristic
that is essentially attributable to the territory, region, or locality defined
by the boundaries:

Consultation draft 9
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(f)  evidence regarding the given quality, or reputation, or other characteris-
tic described in paragraph (e):

(g) a description of any proposed conditions on the use of the geographical
indication.

8 Information required before acceptance of application for registration of a
New Zealand geographical indication

(1)  An applicant must supply the following information to the Registt the
application can be accepted:

(a)  a description of the history of the founding and devel etft of the area

for the growing of grapes for wine or the prQ

on of spirits:
(b)  adescription of the history relating to §ise.of & Woid or expressj
dicate the area as a geographical ufdteationMneluding—
(i)  whether, and to what.¢ ‘; word or ex wn to
retailers of wines yond the area 1bdin the appli-
cation; and
(1))  whether, to xtent, the w expression has been trad-
itiona in that area, or
e phical indi¢ i ace name that has been ap-

Board Nga Pou Taunaha o Ao-

pro « d b G
ay an official arrfe for a geographic feature within the

adescribed in
he geogr 18gtion is not a place name that has been approved
& by the New eographic Board Nga Pou Taunaha o Aotearoa as
ial ge ic name for a geographic feature within the area de-
e W the application,—

(1 ptormation about whether the geographical indication is of cul-

tural significance to the local community, including Maori; and
(11))  what steps have been taken by the applicant to ensure that use of
the geographical indication is not offensive to a significant section

% of that community:

(e)  a description of the degree of discreteness and homogeneity of the geo-
graphical indication in respect of the following attributes:

(1)  the geological formation of the area:

(i1))  the degree to which the climate of the area is uniform, having re-
gard to the temperature, atmospheric pressure, humidity, rainfall,
number of hours of sunshine, and any other weather conditions
experienced in the area throughout the year:

(i11))  whether part or all of the area is within a natural drainage basin:

10 Consultation draft
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2

3)

“)

(iv) if the geographical indication relates to a wine, the availability of
water from an irrigation scheme:

(v)  the elevation of the area:
(vi) any relevant traditional divisions within the area:

(f)  any other information requested by the Registrar.

An applicant may supply, in addition to the information specified lause
(1)(e), any other information the applicant considers relevagat
given quality, reputation, or other characteristic is essenti
geographical origin of a wine or spirit.

An applicant may supply the information referreq subclMuse (1) an

after filing the application.
In this regulation, area means the territ ocahty wi
daries described in the application.

indicatiop

dtion of a f 0 e@l g hical indication must, when

it is filed, € accompa#jc - Dy, theYollowing information:
t of the ba % thie applicant claims to be an interested

forelgn

dication the applicant is applying to register:
whether the geographical indication relates to a wine or a spirit:

(d) t 2 CO of 1gin in which the foreign geographical indication is pro-

tement that the foreign geographical indication is protected in its

indication in New Zealand:

(g) if the application is for registration of a translation of a foreign geo-

ntry of origin and has not fallen into disuse in that country:
; Q a description of any proposed conditions on the use of the geographical

graphical indication, a translation of the foreign words in the geograph-
ical indication:

h) if the application is for registration of a transliteration of a foreign geo-
pp g gn g
graphical indication, a transliteration of the foreign characters in the geo-
graphical indication:

(i)  the registration number of the foreign geographical indication (if any):

(j)  a copy of the regulations, rules, or other documents that specify the pro-
tection given to the foreign geographical indication in its country of ori-
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gin (including any conditions on the use of the foreign geographical in-
dication).

10  Information required before acceptance of application for registration of a
foreign geographical indication

(1)  An applicant must supply any other information requested by the Regjstrar be-
fore the application can be accepted.

(2)  An applicant may supply that information after filing the applieati @

Withdrawal or correction of applicatio

11  Withdrawal of application

(1)  An applicant for registration of a geographt
withdraw the application by notice to th¢ R

(2)  The notice must—

(a)  be in writing; and
(b)  be signed by the app t.

12 Correction of

s 1@ ical dndication may, at any time, re-

',n 0 correct—
g or/email address of the applicant; or

(1)  An applic
quest the

(

b

€111 Or o

quest must

T
a)  be in@xiting;
(b) the applicant; and

inthe correction to be made to the application.
e strar may alter the application to make the correction if, in the Regis-
opinion, the correction does not materially alter the meaning or scope of

3
e application.
13 Registrar or court may amend application
The Registrar or the court, as the case may be, may at any time (whether before

or after acceptance) correct any error in connection with an application for
registration of a geographical indication if, in the Registrar’s or the court’s
opinion, the correction does not materially alter the meaning or scope of the ap-
plication.
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Part 3
Procedure for dealing with application for registration of
geographical indication

Examination
14  Examination of application
The Registrar must examine an application that has been gi e in
order to determine whether it complies with the requir ts \QK ths?Act and

these regulations.

Acceptance @
15  Acceptance of application Q @
N <

The Registrar must, subject to an e Registr. cept an
application if the Registrar co thie applicationrcempligp with the re-
quirements of the Act and tfiese

-CO ]
16  Applicant @ ed of non-cQplai icati
If the Re ders that ap % sa(1gn does not comply with the require-
mgnt e or these regidal
& e the applicant e

of non-compliance; and

pportunity to respond to the notice, or to amend

(1) ust, in a notice of non-compliance given under regulation 16,
eci eadline of not less than 6 months after the notice was given for the
igant to—
)

Q respond to the notice; or
(b) amend the application.
(2)  After each response or proposed amendment by the applicant, the Registrar

may, if the application still does not comply with the requirements of the Act
and these regulations,—

(a)  1issue a further notice; and

(b)  specify a new deadline.
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18  Applicant may request extension of time in relation to notice of non-
compliance

(1)  An applicant may, before the deadline specified in a notice of non-compliance
given under regulation 16 has expired, apply to the Registrar for an extension
of time to comply.

(2)  The Registrar may allow an extension (and may allow subsequent sions)
in the Registrar’s discretion.

(3) The Registrar must not allow an extension if the applicatj on is
made after the deadline has expired.

19 Abandonment of application
ithin thetigie

0@0
\O

-
Osed

The Registrar must treat the application as abfg

N

20 tain circumstances
(1) D any deadline fQ ing under these regula-
tions in relati
(a) an i or registrglromof\a\geographical indication, up until the
ication is accept c‘
roposal under ion Z1 to revoke the acceptance of an applica-
n for regj
deadling to w is regulation applies has expired, an applicant is en-
@ titled to an %sion f not more than 2 months after that expiry if the appli-
cant—

appkies to the Registrar, within 2 months after that expiry, for an exten-
of time to do the thing; and

at the time of application, does the thing.

An applicant is entitled to only 1 extension under this regulation.
Revocation of acceptance

21  Revocation of acceptance of application

(1) The Registrar may revoke the acceptance of an application before the geo-
graphical indication to which the application relates is registered if the Regis-
trar is satisfied that the application was accepted because of an error or omis-
sion made by the Registrar.

(2) If'the Registrar revokes the acceptance of an application,—

(a) the application is to be treated as if it had not been accepted; and
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22
(D

2

23

24

26

(b)

the Registrar must examine the application under regulation 14 again.

Registrar must notify applicant of intention to revoke acceptance

The Registrar must notify the applicant if the Registrar proposes to revoke ac-
ceptance of an application under regulation 21.

The notice must—

(2)
(b)
(c)
(d)

(e)

(e)

o a heari
Registrar must hold hearlng on of acce llcatlon
The Registrar must as soo ble, hold relation to the pro-
posed revocation o an apphc jon! plicant requires it.
ection of

be in writing; and
specify the ground or grounds for revocation; and

advise the applicant that the applicant may require ingJand

advise the applicant that the Reg '
of that period if the applicant

tion

NG

R & de-ust rejegt on if, within the time specified by the
stial in a writte en to the applicant, the applicant does not satis-
eglstrar t iCant has complied with the requirements of the

for registering a geographical indication.

1fy applicant of intention to reject application

ust notify the applicant if the Registrar proposes to reject an

be in writing; and
specify the ground or grounds for rejection; and
advise the applicant that the applicant may require a hearing; and

specify a period of not less than 1 month after the applicant has received
the notice during which the applicant may require a hearing; and

advise the applicant that the Registrar will reject the application at the
end of that period if the applicant has not required a hearing.

Registrar must hold hearing on rejection of application

The Registrar must, as soon as practicable, hold a hearing in relation to the pro-
posed rejection of an application if the applicant requires it.
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Advertisement

27  Advertisement of accepted application
(1)  The Registrar must advertise that an application has been accepted.

(2)  The advertising must be in the format, manner, and frequency that the Registrar
thinks appropriate.

Notice of opposition
28  Opposition to accepted application
(1)  An interested person may oppose an application b@wit he Regist
notice of opposition to an application for registfati geographicat
tion.
(2)  The notice of opposition must— @ @
(a)  be in writing; and @
(b)  be signed by the oppeue
(c)  contain, or be mpapied by, the follo i ion—
e

(1) the basis o ponent claims to be an

t son; and

b0 ;; Rich the opposition relates; and
d ~o Y gpposition; and

as
i
(i1) aphical ingd
S ground or ‘,-
) ifagro 2 sition relates to section 14, 15, 16, or 17 of the
Act, number of the relevant trade mark; and
;;@V ™)
rar must, as soon as practicable after a notice of opposition is filed,

(b
3) e%
% opy of the notice and statement of case to the applicant for registration

state f case that sets out the facts on which the opponent
ies.and the relief sought; and

anied by the prescribed fee.

e geographical indication.

2 Time for filing notice of opposition
@ (1) A notice of opposition under regulation 28 must be given to the Registrar with-

in 3 months after the date when acceptance of the application was first adver-
tised.

(2)  The Registrar may, on the request of a person wishing to oppose the application
for registration of a geographical indication, extend the period for filing a no-
tice of opposition—

(a) by up to 1 month, without the applicant’s consent; or
(b) by up to 2 months, with the applicant’s consent.
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(3) The Registrar must not extend the period for filing a notice of opposition if the
request for extension is received after the period for filing the notice has ex-
pired.

Counter-statement to notice of opposition

30  Counter-statement to notice of opposition

(1)  An applicant to whom a notice of opposition has been sent must er-
statement with the Registrar within 2 months after being € and
statement of case.

(2) A counter-statement must contain—

(a) aresponse to the opponent’s notice of o

opposition; and
(b)  a brief statement of the fa
the registration of the ge

i
The counter-statement must\pg siged by the app

3)
4

)

(1 T ust, within 4 months after being sent a copy of the counter-
ate
file evidence in support of the opponent’s case; or
)  notify the Registrar that the opponent does not intend to file evidence; or
(c) notify the Registrar that the opponent withdraws the notice of oppos-
ition.
(2)  The Registrar must notify the applicant as soon as practicable after the oppo-

nent has notified the Registrar that the opponent either does not intend to file
evidence or withdraws the notice of opposition.

(3) The opponent discontinues opposition if—

(a)  the opponent does not, within the period specified in subclause (1), file
evidence or notify the Registrar that the opponent does not intend to file
evidence; or
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(b)  the opponent notifies the Registrar that the opponent withdraws the op-
position.

32 Applicant may file evidence

The applicant may file evidence in support of the applicant’s case within 4

months—

(a) after receiving a copy of the opponent’s evidence; or

(b) after being notified by the Registrar that the opponen mgend to
file evidence.

33  Opponent may file evidence in reply

The opponent may, if the applicant has filed
cant’s case, file evidence strictly in re
copy of the applicant’s evidence.

34  Registrar’s determination o
The Registrar must,—
a)  hear the partje equired; and

(
(b)  conside
()

detgfamin er, and sup{cT
real theh is to be @
egistration
geographicaNihdication must be registered
he Registf@i\must negister a geographical indication if the Registrar has ac-
cepted n for its registration and—
@ of opposition is given in accordance with regulations 28 and
»or

a notice of opposition has been given in accordance with regulations 28

% and 29 but—
(1)  all notices of opposition are withdrawn; or

@ (i1)  the Registrar determines under regulation 34 that the geographical
indication is to be registered.

(2)  This regulation is subject to sections 9 to 17 of the Act.

59
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36
(1)

2

3)

(a) M and

38
(D

2

Part 4
Renewal of registration

Notice of expiry

The Registrar must, not later than 2 months before the date the registration of a

geographical indication is due to expire, send a notice to the last kn postal
or email address of—
(a)  the registrant; and < g

(b)  each of the producer representatives.

In addition to the matters specified in section 4 of the“Act, the ngtice
must state—

(a)  that the registration will expire if ] g d; and
(b)  the last day that it can be renewe
(c)  the amount of the renew, ; &
; er section 47B(1)(a) of

s and organisations that the

¢s means_ofk&? Qe
te representative §\te producers of the wine or spirits to
. JL¢
&@of the registration of a geographical indication

In this regulation,—

notice means the n
the Act

e registration number of the geographical indication to which
pplication relates; and

be filed with the Registrar before the date of expiry of the geographical
registration, but not earlier than 1 year before that date; and

(d)  be accompanied by the prescribed fee.

Part 5
Restoration of expired geographical indication to register

Application for restoration of expired geographical indication to register

The Registrar may restore an expired geographical indication to the register on
an application by an interested person.

An application must—

(a)  be in writing; and
Consultation draft 19
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(b)  specify the former registration number of the expired geographical indi-
cation to which the application relates; and

(c) Dbe filed with the Registrar not later than 12 months after the date on
which the registration of the geographical indication expired; and

(d)  be accompanied by the prescribed fee.

Part 6
Removal of registered geographical indication

Subpart I—Removal proposed by istra

39 Notice and advertising of proposed remov

yTitaN remove g rE @ s
dek ségtion 45 of t heRLgi
va

(1)  If the Registrar proposes on his or he
graphical indication from the registe

must notify the registrant of, a e proposed

(2)  The advertising must be in manner, a %y at the Registrar
thinks appropriate.

(3)  The notice sent otk ' dtrant must inc @
(a)  the regy Rographical ind hich the proposed removal re-

(b % g @1 of the registered geographical indica-
1¢h Iras been pro the Registrar.
0 s

ition to rel%h osed by Registrar
he registr or angbher interested person may oppose a proposal by the

Registr: her own initiative to remove a registered geographical indi-
cati tegister by filing a notice of opposition within 2 months after
which the proposed removal was first advertised.

tice of opposition must contain, or be accompanied by,—

€
@) the registration number of the geographical indication to which the no-

tice relates; and
@ (b)  if the opponent is not the registrant, a statement of the basis on which the

opponent claims to be an interested person; and

(c)  the grounds on which the proposed removal of the registered geograph-
ical indication from the register is opposed; and

(d) astatement of case setting out the facts relied on in support of the oppos-
ition.
(3) The opponent may, within 4 months after filing the notice of opposition, file
evidence in support of the opponent’s case.

20 Consultation draft

PCO 19548 v 2.0: 16 June 2016: 1:49 p m.



Geographical Indications (Wine and Spirits)
Registration Regulations 2016 Part 6 r 44

41

42
(1)

2

43

2

Registrar’s determination on opposition to removal
The Registrar must,—

(a)  hear the opponent, if required; and

(b)  consider the evidence; and

(c)  determine whether to remove the registered geographical indicagign from

the register. &

Subpart 2—Application for removal @
Application for removal &

Application to Registrar for removal of regis¢eyed Seog

An interested person may apply to th %

remove a r@
graphical indication from the registeg’g @

An application must—

(a)  be in writing; and

(b)  contain the infafmatio ified in rggul { and
(c) Dbesigne ‘a plicant.

n which the applicant claims to be an interested

Ana i
atément of the
rson; an
the grounds oval and the provisions of the Act to which those

groungs\relate.
%‘: > Notice and advertising
ti

proposed removal

e Registrar receives an application to remove a registered geographical in-
dication from the register under regulation 42, the Registrar must—

(a)  send a copy of the application to the registrant; and
(b) advertise the proposed removal.

The advertising must be in the format, manner, and frequency that the Registrar
thinks appropriate.
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