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Opposition to application for removal

45  Opposition to application for removal

(1)  The registrant or another interested person may oppose an application for re-
moval of a registered geographical indication by filing, within 2 months after
the date on which the proposed removal was first advertised,—

(a)  a counter-statement that complies with regulation 46; and

(b) if the application for removal is on grounds of disu f the
recent use of the geographical indication.

(2) The Registrar must, as soon as practicable, send y of counter-sfate-
ment and any supporting documents to the appli
(3)  The Registrar must determine the application e doruments fi
plicant if the registrant or other intere t% oes not, Wit psriod
) equired by, % /
46  Requirements for counterp-gta applicatio reingva

specified in subclause (1), file the

(1) A counter-statement to an a
cation must contaig
(a) if the 1
cl
to the appli
ing lack

@‘ n; and
v a brief stat

n to remov geographical indi-

t of the basis on which the

epe s@:m and
b ds for removal, by admitting, denying,

¢ of, each assertion made in the applica-

ent must be signed by the person opposing the application

e facts on which the person relies in support of
conﬁ%@gl ion.
<S

Evidence

prlicant’s evidence
( The applicant must, within 4 months after being sent a copy of the counter-

statement and any supporting documents,—

@ (a) file evidence in support of the application for removal; or

(b) notify the Registrar that the applicant does not intend to file evidence; or

(c) notify the Registrar that the applicant withdraws the application.

(2)  The Registrar must notify the person opposing the application as soon as prac-
ticable after the applicant has notified the Registrar that the applicant either
does not intend to file evidence or withdraws the application.

(3)  The applicant discontinues the application if—
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48

49

(a) the applicant does not, within the period specified in subclause (1), file
evidence or notify the Registrar that the applicant does not intend to file
evidence; or

(b) the applicant notifies the Registrar that the applicant withdraws the ap-
plication.

Person opposing application for removal may file evidence

A person opposing an application for removal of a registered¢seo in-
dication may file evidence in support of the registrat n b months
after—

(a) receiving a copy of the applicant’s evidengg

(b) being notified by the Registrar that th i E ! does not i
evidence. @
i eply

Applicant for removal may file

An applicant for removal Ray, registrant or intergsted person has
filed evidence in support o rogiistfation, file&id ictly in reply with-
in 3 months after r a of the eyidgnte in support of the regis-
tration by the r @ther interesteenpRIRS

D

‘ el WIQ?
i % eterminatior en on to removal
dgystrar must

9

hear the pa&%e ired; and
cons the e nce; and

i
(©) %ether to remove the registered geographical indication from

51
(1

2

Alteration of register

Subpart 1—Alteration to registered geographical indication proposed by

Registrar

Notice and advertising of proposed alteration

If the Registrar proposes on his or her initiative to alter a registered geograph-
ical indication, or the conditions or boundaries relating to it, under section 46
of the Act, the Registrar must notify the registrant of, and advertise, the pro-
posed alteration.

The advertising must be in the format, manner, and frequency that the Registrar
thinks appropriate.
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(3)  The notice sent to the registrant must include—

(a) the registered geographical indication to which the proposed alteration
relates; and

(b)  the proposed alteration to the geographical indication or the conditions
or boundaries relating to it; and

(c)  the grounds on which the alteration has been proposed by the jstrar.

52 Opposition to alteration proposed by Registrar

(1)  The registrant or another interested person may opp rappsal by the
Registrar on his or her own initiative to alter a registexed gedgyaphical indica-
tion, or the conditions or boundaries relating to-t i
ition within 2 months after the date on whic

advertised.
(2)  The notice of opposition must confaim, ®RMN\D ompanied
5 1 o Which the no-

-

(a)  the registration number sgofraphical indjcati
tice relates; and

(b)

(c)

% out the facts relied on in support of the oppos-
Me opponent ma%h 4 months after filing the notice of opposition, file
evidenc in%t ofthe opponent’s case.

53 r €rmination on opposition to alteration
he jstrar must,—
hear the opponent, if required; and
Q )  consider the evidence; and

(c)  determine whether to alter the registered geographical indication or the
conditions or boundaries relating to it.

Subpart 2—Application to alter registered geographical indication

Application for alteration

54  Application to Registrar for alteration of registered geographical
indication

(1)  An interested person may apply to the Registrar to alter a registered geograph-
ical indication or the conditions or boundaries relating to it.
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(2)  An application must—
(a)  be in writing; and
(b)  contain the information specified in regulation 55; and

(c)  be signed by the applicant.

55 Information required for application for alteration
An application for alteration must contain—
(a) a statement of the basis on which the applicant clai terested < g :
person; and
(b)  the proposed alteration of the registered o@ahical dication e
conditions or boundaries relating to it;
(c)  the grounds on which the alterati . @
Notice g %
56 Notice of proposed alteratien

2 af\orth
-~ ;
@ Op% 0 application for alteration

Oppositi ication for alteration

another interested person may, within 2 months after the date
e proposed alteration was first advertised, oppose an application for

eraon of a registered geographical indication, or the conditions or bounda-
felating to it, by filing a counter-statement that complies with regulation
8
(2

The Registrar must, as soon as practicable, send a copy of any counter-state-
ment to the applicant.

(3)  The Registrar must determine the application on the documents filed by the ap-
plicant if the registrant or other interested person does not, within the period
specified in subclause (1), file the information required by subclause (1).

58 Requirements for counter-statement to application for alteration

(1) A counter-statement to an application to alter a registered geographical indica-
tion, or the conditions or boundaries relating to it, must contain—
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(a) if the person is not the registrant, a statement of the basis on which the
person claims to be an interested person; and

(b)  aresponse to the applicant’s grounds for the proposed alteration, by ad-
mitting, denying, or claiming lack of knowledge of, each assertion made
in the application; and

(c)  a brief statement of the facts on which the person relies in o ing the
proposed alteration of the registered geographical indicati on-
ditions or boundaries relating to it.

(2)  The counter-statement must be signed by the person op application

for alteration.
Evidence @@
59  Applicant’s evidence @
(1)  The applicant must, within 4 m t ing sent y counter-
statement,—
applicat % ; OF
\itend to file evidence; or

(a) f

(b)

file evidence in supp

% %; A person opposing an application for alteration of a registered geographical in-

dication, or the conditions or boundaries relating to it, may file evidence in
support of the registration within 4 months after—

(a) receiving a copy of the applicant’s evidence; or

(b)  being notified by the Registrar that the applicant does not intend to file
evidence.

61  Applicant for alteration may file evidence in reply

An applicant for alteration may, if the registrant or other interested person has
filed evidence in support of opposition to the alteration, file evidence strictly in
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reply within 3 months after receiving a copy of the evidence filed in support of
opposition to the alteration by the registrant or other interested person.

Determination

62  Registrar’s determination on opposition to alteration
The Registrar must,—
(a)  hear the parties, if required; and
(b)  consider the evidence; and
dication, or the

(c)  determine whether to alter the registered geographica

conditions or boundaries relating to it.

Subpart 3—Alterations r o
Altering dete Q oy
63  Change to name or addreg X 1‘ frant
(1)  If the name or address witant changes, 8 g
Registrar to alter gistrant’s name or a \ ister.
(2)  Arequest to gtrant’s nam n the register must—
e
( } y the regt \
dntain the ney~na ddress to be entered on the register.
@ % stitution of registrant
Substitdtion istrant

—\; 3 (1 T % applies if, after the date of registration of a geographical indica-
on,

he registrant consents to substitution of another interested person as the
registrant of a specified geographical indication; or
(b)  in the case of a registrant that is a natural person, the registrant dies; or

(c) in the case of a registrant that is a body corporate or any other entity, the
body corporate or other entity ceases to exist.

(2)  The Registrar may, on application by an interested person, alter the register in
relation to the specified geographical indication by—

3)

(2)
(b)

removing the registrant’s name and address; and

entering the applicant as the new registrant.

An application to alter the register by substituting a new registrant must—

(a)

be in writing; and
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(b)  Dbe signed by the applicant; and
(c)  contain the current registrant’s name and address; and

(d)  be accompanied by evidence that the applicant is an interested person;
and

(e)  be accompanied by evidence that—

(i)  the registrant consents to the applicant becoming t egis-
trant in relation to the registered geographical indjeati

(i1)  the registrant has died or ceased to exist (as opNte):

Part 8
Decisions of Re is@ @

65  Registrar must notify decision
(a) in the case of a deci egistrar at th ludidn of a proceed-
ing, notify all the part e proceedin vand

R

(b)  in the casey0 @
under ¢t TR
wri

(1)  The Registrar must,—

gistrar’s exerci er discretionary power

(2) Fort fan appe
emthe notice o Cision is sent by the Registrar; or
( a person otice has been sent requires the Registrar to no-
tify the reas the decision, when the reasons for the decision are
sent e Regystrar.

give reasons for decision if required

:3 66  Registr
(1) per ho is sent a notice under regulation 65 may require the Registrar to
if)that person of the reasons for the decision, if the Registrar has not al-
% ady done so.

Notice that a person requires the reasons for a decision must be sent to the
Registrar within the time for appealing against the decision.

67  Registrar may waive requirement for information

The Registrar may waive a requirement in these regulations for information to
be provided in any proceeding or document if the Registrar is satisfied that the
information is unnecessary.
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Part 9
General requirements

Subpart I—Applications, requests, and notices to Registrar

Form and content of documents
68 Documents must be in English or Maori @ &
(1) A document filed with the Registrar in, or that is related coding must
be in English or Maori.
n

(2)  The Registrar may require a person who files a t in Maori to praide

the Registrar with a translation into Englis 1 me specifie
Registrar.
(3)  Despite subclause (1), a person ma u ent that | %@ ish or

Maori if—
(a) ifitis necessary to de\so ample, a conv docyment); and
(b)  the document is.acco d by a transl glish that has been

verified to t ction of the Re A

'
69 Content o filed in prg

(1) Ado ith the Regift
cofta
name, ad ice, and email address of the person filing the
ocument;
if thagrperson n agent, the name, address for service, and email ad-
eagent; and

tion number or registration number of the geographical indi-

: g (c t
n that is the subject of the proceeding.
é% {gregulation, person filing the document means—

)  the person that files the document; or

(b) if a document is filed by a person (for example an agent) on behalf of
@ another person, the person on whose behalf the document has been filed.

70  Signatures

(1)  If a document is required to be signed for the purposes of these regulations, the
document must,—

a in the case of a partnership,—
p p
(1)  contain the full names of all partners; and

(i1))  be signed by a qualified partner or any other person who has, to
the satisfaction of the Registrar, authority to sign; and
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(b)  in the case of a body corporate, be signed by a director or other principal
officer, or any other person who has, to the satisfaction of the Registrar,
authority to sign; and

(c) in the case of an unincorporated association, be signed by any person
who appears to the Registrar to be duly qualified.

(2) A document may be signed in accordance with section 22 of the Eléctronic

Transactions Act 2002.
71  Electronic documents
Any requirement in these regulations for a documept.to be Ya\wrifing is satis-

fied if the document complies with section 18 of €a$ Electronic Transacidns
Act 2002.
Filing do
72 Information or documents ectronical %

(1)  Any information or docunfght t erson mus ive’to the Registrar
under any provision e A given to the Regis-
trar electronicall

(2)  Despite sub 1 Registrar ) ¢ other means by which the in-
formation, t may be gifen % gi .

(3) Inth lation,—

\/ ns7issue, su uce, provide, file, send, serve, or give in any
y
itdormation or d%‘ t means any evidence, application, authority, request,
form, certi e, statément, notice, or any other type of information or docu-
ment thy

ferted to in the Act or these regulations; and

@a‘[es to any geographical indication application or registration, or to
% proceedings.

% Document filed when received in proper form
@ (1) A document is filed with the Registrar when it is received in proper form.
(2) A document is only in proper form if—
(a) itis legible; and
(b) it complies with the requirements of the Act and these regulations; and

(c) itis accompanied by the prescribed fee (if any).
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74
(D

2

3)

75
(D

2

o

Evidence must be sent to relevant parties

A person who files evidence with the Registrar in, or that is related to, a pro-
ceeding must send a copy of the evidence to each relevant party at the same
time as filing it with the Registrar.

Evidence may be sent to a relevant party electronically.

In this section, relevant party means the opposite party (if any) an other
party to the proceeding.

Amendment of documents &
Request to amend documents

The Registrar may amend a document filed i OCE

or obvious mistake if—

g (other tha'
plication for registration of a geographi ) to correct

(a)

76

A8

the Registrar is_of the\Qpimign that it is f: eddehable in all the cir-
cumstances se t0 amend the

d ;
%@ e request; and

gument requested to be amended; and

2 or
the person who filed th uests the tra amend the
document; and v

Q I'e

=t

with this regulation and regulation 76.

0 amend pleadings

S
quest under regulation 75 to amend a pleading must, in addition to comply-
ng with that regulation, be made prior to the hearing to which the pleading re-
lates.

If a request to amend a pleading is made,—

(2)

(b)

(c)

the Registrar must, on receipt of the request, notify the opposite party of
the request; and

the opposite party may make submissions on the request within a time
specified by the Registrar; and

the Registrar must, after considering those submissions (if any), notify
the parties of the decision that the Registrar intends to make on the re-
quest.
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(3) If the Registrar intends to allow an amendment to a pleading described in sub-
clause (4)(a), the Registrar must give the opposite party an opportunity to file,
within a time specified by the Registrar, an amended counter-statement.

(4) In this regulation, pleading means any of the following:
(a)  an application to remove a registered geographical indication:
(b) an application to alter a registered geographical indication:
(c) anotice of opposition to—

(i)  an application for registration of a geographj

(i)

(iii)
(iv)

gistered geog
cation:

(v)  an application to ered geograp @i ion.
ub Address

77
e person first gives any infor-
respect of a matter, file a notice of
on of a geographical indication:
tered geographical indication:
(d) . a a proceeding under these regulations.
78 oﬁ% mail address
on must, at the time when the person first gives any information or a
cument to the Registrar in respect of a matter, file a notice of an email ad-
dress with the Registrar for the purpose of—

(a) receiving documents related to proceedings; and

(b)  receiving general correspondence.

79  Change of address

A person who has filed a notice of address for service or a notice of an email
address must, if the address has changed, file a notice of change of address as
soon as practicable after the address has changed.

80 Notice

(1) A notice of address or a notice of change of address must—
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(a)  be in writing; and

(b)  contain the name and the address (or the new address) of the person giv-
ing the notice

(2)  An address that is notified to the Registrar under these regulations must be suf-
ficiently detailed to enable the Registrar to contact the addressee at that ad-
dress.

Subpart 3—Agents @
81  Agent may act on behalf of principal
(1)  An agent may, subject to the scope of the agent’

ority, act for th
.

principal in any proceeding in accordance wif

(2)  Despite subclause (1), the Registrar (ha¥ k¢ at a doc
signed for the purposes of these

by the agent.
82  Registrar may serveand gi ices to agent

(1) {ds ahy requiremen eMegulations of service on,
" ce with a pefso b §erving on, giving notice to, or
Rat person’s/ggent

2) % pent that any written authority filed with

ncipdal expressly excludes the authority of the
bject of the service, notice, or communication.

the matte
Mgistrar y re&f incipal of agent to file authority with Registrar in
%
P

by the ag

certain
(1) Thigye lies if—
egistrar receives a communication that refers to a person as an
ent (A) of a principal (X) and, at the time of the communication, the
Registrar does not have a written authority in respect of A that complies
with the requirements in subclause (3); or
(b)  the Registrar has a written authority in respect of an agent that complies

with the requirements in subclause (3) and the Registrar receives a com-
munication informing the Registrar that the principal (X) has appointed a
new agent (A).

(2) The Registrar may, by notice in writing, require X to file with the Registrar,
within the time specified by the Registrar, a written authority in respect of A.

(3)  The written authority must—
(a)  Dbe signed by X and not by any agent; and

(b)  contain—
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(i)  A’s name and address for service; and

(i1)  if A is authorised to act in respect of a particular geographical in-
dication,—

(A) the application number or registration number of the geo-
graphical indication; or

(B) details of the geographical indication (if an a jon or
registration number has not been assigned); an
(iii)) a statement of any limitation on the authori on X’s
behalf.

(4) In subclause (2), the time specified by the Registra

(a) if X’s address is inside New Zealand
date on which the Registrar recei
subclause (1); and

(b) if X’s address is outsid
date on which the i
subclause (1).

s from the
referred to in

84

r struck off the roll of barristers and solicitors

\Fe
<§@mder the the Lawyers and Conveyancers Act 2006, and

has ngt been d to the roll; or
s@ from practice as a barrister or solicitor; or
egy Convicted in New Zealand of an offence specified in Part 10
dept section 298A) of the Crimes Act 1961 or has been convicted of
x equivalent offence in another country.
%% egistrar must notify refusal to recognise person as agent

~ o~
e e
U‘P—‘

If the Registrar refuses to recognise a person as an agent, the Registrar must, as
soon as practicable, notify that person and the person’s principal in writing.
86  Notice to Registrar of revocation or alteration of authority

(1) A principal (X) must, as soon as practicable, give written notice to the Regis-
trar of the revocation or alteration of the authority of X’s agent (A).

(2)  The notice must—
(a)  be signed by X, and not by an agent; and
(b) contain—

(i)  A’s name; and
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(i1)) if A is (or has been) authorised to act in respect of a particular
geographical indication,—

(A) the application number or registration number of the geo-
graphical indication; or

(B) details of the geographical indication (if an application or
registration number has not been assigned); and
(iii)  if A’s authority has been revoked, a statement to that a
(iv) if A’s authority has been altered, a statement t\De altera-
tion in authority and the matters for which A-Coginue® to have au-

thority.
(3) A notice that complies with the requireme§0 ulation is
from the date that it is received by the Registsa @
o)

87 Notice of revocation of authorit

(1)  An agent (A) of a principal ( written nogice fo Registrar of the

(2)  The notice must—

(a) Dbesigne «%-
(b) co %
} %n me and a
’s

name;

n) authorised to act in respect of a particular

) if A
y geog% ication,—
) th®Zapplication number or registration number of the geo-
graphical indication; or
B) details of the geographical indication (if an application or
< g ‘ registration number has not been assigned); and

(iv) astatement that A’s authority as X’s agent has been revoked.

X notice that complies with the requirements of this regulation is effective
from the date that it is received by the Registrar.

Part 10
Proceedings

Case management

88  Registrar may require parties to attend case management conference

(1)  The Registrar may, at any stage in a proceeding, give a direction requiring the
parties to attend a case management conference to review the proceeding and
the steps that have been or must still be taken.
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(2)  The Registrar must give each party notice of the conference at least 10 working
days before the conference.

(3) The parties may attend the conference in person or by any method that is ac-
ceptable to the Registrar.

89  Registrar may give directions

(1)  The Registrar may, at any stage in a proceeding, give directions t nsis-
tent with the Act and these regulations requiring a party to dqthi ure
the just, speedy, and inexpensive determination of the prog i a time
limit specified by the Registrar.

(2)  The Registrar may give a direction on the Regi hwn initiative or of
application of a party to the proceeding.

(3)  Without limiting the generality of directi be given by

91
(1)

36

the Registrar may—

(a)  fix the time by which eeding mu koq) and

a
(b)  specify the steps thaf qus en to prepare t@ proc®éding for a hear-
ing; and

(c) directh t

ation that may be confidential or privil-
parties have not been able to reach an agree-
specified by the Registrar; and

ire parties to file better or further particulars; and

further particulars.

Parties must comply with Registrar’s directions

@@require parties to provide other parties to the proceeding with better or
g 9

All parties to a proceeding must comply with a direction given by the Registrar
under this Part.

Compliance with Registrar’s directions

If a party (P) fails to comply with a direction given by the Registrar under this
Part, the Registrar must,—

(a) request P to provide an explanation for P’s non-compliance to the Regis-
trar and to the opposite party (if any) within a time specified by the
Registrar; and
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2

3)

“)

)

2

3)

“)

&arar may halt proceeding

(b) in that request, advise P of the potential consequences of non-compli-
ance.

The opposite party (if any) may provide comments on the explanation to the

Registrar within a time limit specified by the Registrar.

The Registrar must, after considering the explanation (if any) and comments

from the opposite party (if any), consider whether P has a reason excuse

for P’s non-compliance, and—

(a) notify P and the opposite party (if any) of the decisi 1strar
intends to make; and

(b)  in that notice—

(1)  advise that each party may req
compliance; and

(i1))  specify a period during ¢xh\ phrty may re )
cerning the non-cor(ptt ng a peri n
working days afte i tice)

If a party requests a heartg@ cgnycerning the
must,—

(a) assoon a e, hold a hea

(b) makga ioh only after HaJth

If th. istraz 4 decision ] @ not satisfied the Registrar that P has a
cuse for P’ plrdnce, the Registrar may, in addition to ex-

is or her ection 57B of the Act,—
extend the peh P to comply with the direction; or
(b) modifyNor waixe compliance with, the direction; or

take no further step in the proceeding.

Halt in proceedings

The Registrar may halt a proceeding, if the Registrar thinks it appropriate, on
the application of a party or on the Registrar’s own initiative.

The Registrar may halt the proceeding for the period and on the terms that the
Registrar thinks appropriate, but the Registrar must not halt the proceeding for
more than 6 months.

The Registrar may halt the proceeding for further periods, but on each occasion
for no more than 6 months.

The Registrar may recommence the proceeding at any time while the proceed-
ing is halted.
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Consolidation of proceedings

93  Registrar may consolidate proceedings

(1)  If the Registrar is satisfied that 1 or more of the conditions in subclause (2) is
met, the Registrar may require that—

(a) 2 or more of the proceedings—
(i)  be consolidated on terms that the Registrar thinks ap e;or
(i)  be heard at the same time; or

(i11)) be heard one after the other; or

(b) any of the proceedings be halted until afies
other of them.

(2)  The conditions are that, in relation to 2 g
(a) acommon question of law
(b)  the proceedings relate t

(c)  for any other reason\{\is

this regulatiop
Extensio

s
Me Registrar may Wl the time specified by these regulations for a step to

be takep~in roceeding for any period (whether or not in addition to the
perid % subclause (1)) specified by the Registrar if the Registrar is
} t

ere are genuine and exceptional circumstances that justify the

ause (1) and (2) does not apply in relation to the matters described in
gulation 20(1).

(47  The Registrar may grant an extension under this regulation on that terms the
Registrar considers appropriate.

(5) If more than 1 extension is granted under subclause (1), the total period of
those extensions must not exceed 3 months.

(6)  Despite subclause (1) and (2), the Registrar may not extend the time specified
by these regulations if these regulations provide that time must not be exten-
ded.
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95

96
(D

2

M Registrar consi
g tend a hean

Evidence

Evidence restricted to particulars filed

A party to a proceeding may only file evidence in the proceeding that relates to
the particulars filed by that party or any other party to the proceeding.

Part 11
Hearings
Form of hearing s :
Form of hearing

A hearing may be—

(a) a hearing by appearance, thatCh pre the
Registrar, whether in pegs a able to the
Registrar; or

(b)  a hearing by submissigns,Jthat is, the cofigide y the Registrar of
written submissteqy, filedby a party of the other documents
filed in \ dhgs without e; or

i¢W of the documents filed in the

(c) ah s
0 ’
a bject to lect whether to be heard by appearance,
binyssions, or o
I a party has failed, without reasonable excuse, to
@ ec to a hearing date, the Registrar may, in his or her
aring on the papers for that party; or

t that the party take no further part in the proceeding; or

discret

ubclause (3)(a) does not prevent any other party to the proceeding being heard

(a d
; .
@ treat the request for a hearing as withdrawn.

OF.

(M

2

by appearance or by submissions.

Registrar may determine form of hearings, etc

After the relevant evidence has been filed, the Registrar may determine, by cor-
respondence or by holding a pre-hearing conference of the parties, each of the
matters specified in subclause (2).

The matters are:
(a)  whether a hearing is required:
(b)  the form of the hearing:

(c) the time for filing submissions:
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(d)  the venue of the hearing:

(e) any other matter necessary for arranging a hearing.
Hearing by appearance

98  Notice of hearing by appearance

(1)  The Registrar must give each party to a hearing by appearance f the
date and venue of the hearing not less than 1 month before thedat ar-
ing.

(2)  Subclause (1) does not apply if—

(a)  the date and venue have been determined at earing conferenc

(b)  the parties waive compliance with subc (N)or

(c) in the Registrar’s opinion, noticé

sons of urgency.

99  Venue for hearing by appear
(1) If1 party resides or ha

a prindipa) place of bus %ington, the hearing
must be held—
(a)
(b) i ota any) that is agreed by all the parties
§ thie hearing.
2) esides or h ncipal place in Wellington, the Registrar must

%' Ing by appearance
strar must determine how a hearing by appearance must be conducted.

) ers of the public may attend a hearing by appearance, unless the Regis-
ar decides that it is not appropriate for members of the public to attend.

@ Hearing fee
101 Hearing fee

(1)  Each party who requests a hearing (other than a hearing on the papers) must
pay the fee for a request for a hearing set out in Schedule 2.

(2)  The fee must be paid,—

(a) in the case of hearing by appearance, not less than 10 working days be-
fore the date set for the hearing; or

e where i the hearing will be held.
%}e Registrar ma the party or parties concerned to pay the Registrar’s
@ costs in hol hdaring at a venue outside Wellington.

(b) in the case of a hearing by submissions, when the party files the submis-
sions.
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(3) Inthe case of a hearing required under regulation 102, the fee must accompany
the filing of the notice seeking a hearing.

(4)  The Registrar must refund a fee paid by a party who withdraws from the hear-
ing if the Registrar receives notice of the withdrawal not less than 5 working
days before the date set for the hearing.

Hearing before exercise of Registrar s discretion or other p A@
102 Hearing before exercise of Registrar’s discretion or othe < g

(1)  This regulation applies if section 40 of the Act requires t iISKAr to give an

interested person an opportunity of being heard b the Rogistrar advegsely
exercises any discretionary or other power un these regulatiags }
relation to—

(a) aregistered geographical indic

(b)  a geographical indication
tration under section 8 o >

(2) If a person wishes to be heard bgtbre the pow

file with the Regis tice ing a he
(3) The notice m
(a) staté¢he baSisdn which th ctagns to be an interested person; and
(b) %atter in respért h'a hearing is sought; and
ighied by the
?% son must jc¢ within 10 working days after receiving notice
m the Registrar ecision that the Registrar proposes to make.
@ & Part 12

@ Fees

%h nt of fees
e amount of each fee that must be paid under these regulations is set out in

Schedule 2.
@ (2)  The fees prescribed by these regulations are exclusive of goods and services
tax.

104 Registrar may refuse to take step before fee paid

(1)  The Registrar may refuse to take any step under the Act or these regulations in
respect of which a fee is payable unless the fee is first paid.

(2)  The Registrar may refuse to accept any application, notice, or request under the
Act or these regulations in respect of which a fee is payable unless the fee is
first paid.
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105 Requirement that prescribed fee accompany document to be filed

(1) A requirement in these regulations that the prescribed fee must accompany a
document to be filed with the Registrar is satisfied if the person filing the docu-
ment has, before filing the document, made an arrangement acceptable to the
Registrar for payment of the fee.

(2)  This regulation is subject to the provisions of the Act.

106 Form of payment

A fee payable under the Act or these regulations must al ectronic
means.

107 Currency %
A fee payable under the Act or these re ) e paid in an

currency. g :%
Transitional, sa and r@ ns

visigns relatin@t regulations as made
€

Ther o\trgmsitional, sayin lated provisions relating to these regulations as

e.
@sgt %% Schedule 2
Fees
@ r103
@ Matter for which fee is prescribed Amount of fee (NZ$)
@ Application to apply for registration of a
% geographical indication

Notice of opposition to registration of
geographical indication

Renewal of registration of geographical
indication

Application for restoration of expired

geographical indication to the register

Application for removal of geographical
indication
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Application for alteration of a registered
geographical indication or the conditions or
boundaries relating to it

Hearing by Registrar (payable by each party)

Clerk of e\Exechtive Council.

Explanatory no
This note is not part of the regulations, but is i mlicate their ..', ct.

The Ministry of Business, Innovatign, mploym
pact statement/regulatory jumpact s nts] on efp inform the decisions
taken by the Government\

Regulat tatement

[A copy of this ¢
ments] can be fi

ssul e authority of the 1

1fication in Ggsette

€ O N
@ regulations are a istered bY the Ministry of Business, Innovation, and Employment.
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Have your say

Submissions process

The Ministry of Business, Innovation and Employment (MBIE) seeks written submissions on the
issues raised in this document by 5pm on Friday 29 July 2016.

Your submission may respond to any or all of these issues. We also encourage your input on
any other relevant issues. Where possible, please include evidence to support your g
example references to independent research, facts and figures, or relevant ex

Please also include your name and (if applicable) the name of your org

submission. Please include your contact details in the cover letter or \ mpanying yo“@

submission.

You can make your submission:

¢ By sending your submission as a Microsoft W

¢ By mailing your submission to:

Business Law, Building, Resources and rk inistry of

PO Box 1473
Wellington 6140 New Ze
Please direct any questp t ave in reIa

vation & Employment

ubmissions process to:

mail@iponz.govt.n

) O

ovided in ill be used to inform MBIE’s policy development
ill inform advi intsters regulations required to implement the

.we Spirits) Registration Act 2006.
itters"directly if we require clarification of any matters in submissions.
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Release of information

Submissions are also subject to the Official Information Act 1982. Please set out clearly in the
cover letter or e-mail accompanying your submission if you have any objection to the release
of any information in the submission, and in particular, which parts you consider should be
withheld, together with the reasons for withholding the information. MBIE will take such
objections into account and will consult with submitters when responding to requests under
the Official Information Act 1982.

If your submission contains any confidential information, please indicate this on the front of

the submission. Any confidential information should be clearly marked within th t. If you
wish to provide a submission containing confidential information, please provi ate

version excluding the relevant information for publication on our websit < § 3 >
Private information

s collection, use ‘\
dluding MBIE. AQ\Je«xsoNna

The Privacy Act 1993 establishes certain principles with resps
pg Sy DoAfdsion will only peuskd\fgr the
% refation to thi e\ gase
n ° i
ry

information you supply to MBIE in the course of m3
purpose of assisting in the development of polic
clearly indicate in the cover letter or e-mail

disclosure of information about individuals by various agé
G
g your sub

f submissions

your name, or any other personal inform cluded in su
that MBIE may publish.
Permission to rep @
whole or in part, as long as no

r \
The copyright owner att s xepfoduction of
charge is being mad ply of copi integrity and attribution of the work as

a publication o is interfered \j2h\i ay.

ad proposals @vent are those of MBIE and do not necessarily reflect

onsibility or liability whatsoever whether in contract, tort
/ ity or otherwise for any action taken as a result of reading, or
reliance ¢r{, an of the information contained in this discussion paper, or for any error,

in In, or omission from, this discussion paper.
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Exposure Draft: Geographical Indications (Wines and
Spirits) Registration Act 2006 Regulations

Background

1. On 10 December 2014, the government decided that the Geographical Indications
(Wines and Spirits) Registration Act 2006 (“the Gl Act”) be brought into force . The Gl
Act, will, when brought into force, establish a system for registering Geograghical
Indications (Gls) for wines and spirits. A Gl is a name, usually a regional
used to identify the origin of goods where some quality of the goods is
their geographical origin. Examples of Gls include Champagn

2. Before the Gl Act can be brought into force, some am nts arerequired to glarify
drafting and correct inconsistencies in the Gl Act d to ensure @

registration process is workable, sustainable g

and Spirits) Registration Amend ‘ g Amendment ) received its
first reading on 17 March 201§\ Th 5 currently bei i
Production Select Committee ( ect Committ

4, Regulations will i ion system established by the
Gl Act. No rgg eda he Gl Act was enacted. The

g ap @ d for maintenance of the Register of

G ol ister’). The Register will be administered by the

t ual Property \Offise\of\Néw Zealand (IPONZ).
@Before finglising she Gl Att Regulations, the government has agreed to release an

exposure § - proposed Regulations. The purpose of the exposure draft is to

¢d persons an early indication of what the Regulations will look like and

gi -
@ opportunity to comment on the proposed Regulations. Feedback is sought
ly 2016.

Following the end of the consultation period, the Ministry will consider public

ffackive
3. These amendments have been incorpor @ e Geographi s (Wines
h »
id

d by the Primary

submissions on the exposure draft, and decide what, if any changes need to be made
to the proposed Regulations before they are submitted to government for approval.
The Regulations will enter into force when the Gl Act enters into force. The final
Regulations will be made public at least 28 days before the Gl Act enters into force so
that interested parties can familiarise themselves with them.
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What factors were considered in drafting the
Regulations?

7. In developing the exposure draft of the Regulations, the prime objective is to develop a
set of regulations to provide for efficient and cost effective procedures for
implementing the Gl Act, while ensuring the interests of applicants, third parties and
the public are protected.

8. MBIE has identified the following as criteria against which to assess the
regulations: i&

e  The regulations should allow IPONZ to implement the A n efficient and cos
effective manner;

e The regulations should minimise complianc Q
of geographical indications and third p
geographical indications;

e  The regulations should ensu terests of 3

applicants for re
eininteres } e

plica thivd parties and

the public are properly ta intg astount whep~Jed elating to the
registration of geggraphica tions are tak
Options
9. In developi o options
-3_ g om scratch without reference to regulations

| Iation administered by IPONZ;

s far as possible, on relevant provisions of regulations

Base the ragy|
devS;ped f slation dealing with similar matters and administered by

rticular, the Trade Mark Regulations 2003.

Analysi
Op n% e a new set of regulations from scratch

%. This would involve developing new regulations rather than basing them on existing
regulations developed for other legislation administered by IPONZ. An advantage of
this may be that such regulations could be written to take account of current “best

practice” in developing regulations, including taking account of technological

developments. This may reduce the compliance costs imposed on users of the
geographical indications registration system.

11. However, developing a completely new set of regulations is likely to take longer than
deriving them from existing regulations. If procedures under these regulations are
different from the procedures currently implemented by IPONZ, it may be costly for
IPONZ to implement them, as they may not be able to adapt existing processes. As
IPONZ operates an all-electronic system, this could lead to significant IT costs. There
would also be additional costs in developing and maintaining staff training material.

MINISTRY OF BUSINESS, INNOVATION & EMPLOYMENT 6 Exposure Draft: Geographical Indications (Wines and
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12. It is likely that many of those who will be interacting with the registration system will
also interact with IPONZ in respect of one or more of the other registered intellectual
property rights administered by IPONZ, in particular the trade marks system. If the Gl
Act regulations are significantly different from the regulations associated with these
other registered intellectual rights, there may be significant costs for applicants and
third parties, in becoming familiar with the regulations and setting up appropriate
internal procedures, compared with regulations based on existing regulations.

13. The number of applications to register geographical indications is likely to bglow. It is
anticipated that there will be about 40 applications in the first three y r the Gl
Act enters into force, most from New Zealand wine growers. Afterthispthe likely
to be no more than 2 applications per year for the next 7 yea dX{ Rer'yar for the @
next 6 years, mainly from foreign applicants. %

14. This means that the costs of establishing and mai

geographical indications will have to be spread
applications. By comparison, IPONZ recei
per year.

15. Given the small number of ap
the registration syste
difficult to justify

from fees c . |
system, indight of the s 3 ications, iti
j y Saving.
e the GI Act% s on the Trade Marks Regulations 2003
d option)

;;tlon the Gl Act Regulations would be based as far as possible on relevant

the Trade Marks Act 2002, and the Trade Marks Regulations 2003.
phlcal Indications are similar to trade marks in that they consist of a word or

%S .g words, or occasionally a symbol.
@ Like applications to register trade marks, applications to register geographical

indications will be examined to determine eligibility for registration, interested parties
will be able to oppose registration or apply to have a registration removed, and
registrations will need to be kept in force through the payment of renewal fees.

18. In light of the similarities with the processes for registering trade marks, there would
be advantages in basing the Gl Act regulations on the relevant parts of the Trade
Marks Act and Regulations. Some provisions in the Trade Marks Act 2002 will need to
be translated into the Gl Act Regulations, as some procedures, such as opposition to
acceptance, which are split between the Trade Marks Act and the Regulations are left
almost wholly to the regulations in the Gl Act.

7 Exposure Draft: Geographical Indications (Wines and
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19. Using the Trade Marks Act and Regulations as a basis for the Gl Act Regulations will
make it easier and cheaper for IPONZ to implement, as existing IPONZ processes,
including IT processes can be adapted, rather than developing new ones. This will help
keep the fees charged to users of the geographical indications registration system
lower than might otherwise be the case.

20. Many users of the geographical indications system are likely to be users of the trade
mark registration system. It will be easier and less costly for these users to become
familiar with and comply with the Gl Act regulations if they are similar to thaTrade

Mark Regulations. &
21. The Trade Mark Regulations date from 2003 (although some t some ‘ E

updates since then) and they may no longer represent “best torypractice”. Th
s

may result in increased compliance costs for users of raph al indicati
registration system if the Gl Act Regulations are d on¢he .
It is, however, considered that any increase @ : @
offset by savings in compliance costs an sulting frg gageto
regulations based on existing proceﬂ@ @

How to use this docum

22. We have include m sted questig Icome any other relevant

information are numbered for ease of

T

&
® @%@f

©@@
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Provisions of the Exposure Draft

23. As noted above the draft Regulations are largely based on the Trade Marks Regulations
2003. The draft Regulations depart from the Trade Marks Regulations in two areas:

o Those areas which are specific to Gls, such as the documentation required to
accompany an application for registration; and

o Provisions relating to some opposition proceedings, where the procedure set out

in Regulations 92 — 94 of the Patents Regulations has been adopted. s reflects
the fact that opposition proceedings involving geographical indicats e likely
to involve much more complex evidence than trade mark%%% dings.

e \J
Question 1: The Regulations are based largely on c pon provisions in the V
Trade Marks Regulations 2003. Do you agree Wroach? If no % !

> N~
The Draft Regulations ©® \9 &%O

Commencement

24, The Regulations wi Yo force at the sarRk Qe \asPhe Gl Act. The Gl Act will be
brought into f efAn-Council o ANt dment Bill has been enacted and
IPONZ has ¢ f preparati ementing the Gl Act.

Part 1 isd

Y provi
25, Th Sist of draf, M3 - 5. Regulation 3 “Overview” provides a guide to
ay in which the ions are organised. Regulation 4, “Interpretation”
@ efines th te%d itrthe Regulations.
Par :@;ion for Registration of a Geographical Indication

se regulations prescribe the information that must be filed with an application for
registration of a geographical indication. They also prescibe the information that must
be filed before an application can be accepted.

27. They also deal with withdrawal and correction of an application.

Part 2: Application for Registration of a Geographical Indication

Part 2 sets out the minimum information that must be filed with an application to
register a geographical indication.

Question 2: Do you consider that all of the information set out in Regulations 7
and 9 needs to be filed with the application? If not what information do you think
should not be required at filing?
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Part 3: Procedure for dealing with an application for a registration
of a geographical indication

Procedure from application to acceptance

28.

29.

30.

31.

32.

%
@ osition

MINISTRY OF BUSINESS, INNOVATION & EMPLOYMENT

This Part of the Regulations deals with the way in which the Registrar must deal with
an application to to register a geographical indication. It requires the Registrar to
examine an application, and to notify the applicant whether or not the application
meets the requirements for acceptance.

If the application does not meet the requirements for acceptance, th

send a notice of non-compliance to the applicant and require the

If the Registrar accepts an application, t
acceptance if the application was gc
revocation, they can ask for a hea

If the Registrar decide pa ar geograpkjc
i er the applicant a hearing.

registered, the R notify the app
If an applica era geogr iCatfon is accepted, the Registrar must
O

0 oppose the registration of the

adverti In ted perso
rap ication ha orths (with the possibility of extensions) to file an
ifyen with th

opposition process is modelled on the opposition process in the Patents
Regulations 2014. This process is preferred over the process in the Trade Marks Act
and Regulations, as geographical indication oppositions are likely to involve more
complex evidence than is usually encountered in trade mark oppositions. The patents
opposition process is more suited to issue involving complex evidence.

Opposition Procedures

Question 3: The pre-registration opposition procedure (and the other opposition
proceedings set out in the Regulations) is modelled on the pre-grant opposition
procedure in the Patents Regulations 2014. Do you consider this procedure to be
appropriate? If not what alternative procedures should be used?

10 Exposure Draft: Geographical Indications (Wines and
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Registration

35. If no person files an opposition of if an opposition is filed, and the opposition is
withdrawn or unsuccessful, the Registrar must register the geographical indication

Part 4: Renewal of Registration

36. Regulations 33 — 34 deal with how the registration of a geographical indication is
renewed and when it must be renewed by. The Registrar is required to notify the
registrant and wine growers organisations in the area that the geographic dication

N
%@

relates to. Any person can apply to renew the geographical indicatio

Part 5: Restoration of an expired geographical in

37. If the registration of a geographical indication is not re

i the time specifie
in Regulation 38, Regulation 35 sets out how it ca to the Regis
registration can be restored if an application j i 12 month
registration expired. @

Restoration of a lapsed registra W % Y

Question 4: The procee or restoring a lapsed
trade mark. Do ith this approa N INWhy?

emoval@ jstered geographical indication from the

38. Thi gout the procedure for removing a geographical indication from the
R% d the procedure by which an interested person may oppose the removal.
45 of the Gl Act, the Registrar may propose the removal of a geographical
indication on her own initiative, or if an interested person applies to have the

indication removed. Any proposal or application to remove the indication from the
Register must be advertised by the Registrar.

39. If there is no opposition, or any opposition is withdrawn, or an opposition is
unsuccessful, the Registrar must remove the indication from the Register.

40. If an interested person does wish to oppose the removal of an indication from the
Register, a notice of opposition must be filed within 2 months of the advertisement of
the proposal or application to remove the indication. As with opposition to
registration, the procedure is modelled on the procedure in the Patents Regulations
2014,
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41. Any proposal to remove a geographical indication from the Register must be
advertised by the Registrar.

Part 7: Alteration of the Register

42. Under s46 of the Gl Act, the Registrar may alter a registration on her own initiative or
an interested party may apply to alter a registration. The procedures are essentially
the same as those described in Part 6.

Part 8 Decisions of the Registrar

43. This Part relates to decisions made by the Registrar in respect of proceg

30.
44, This part sets out the general reqy pplications, &otices and
other documents sent to the @ sets out:

e formal requifor se docum ;

e any infgrrmation that n@ any the documents;

° %equiremen
@ equiremen nts to be filed electronically;

r men% dresses;

Part 9: General Requirements

e Requi

@g . i ating to agents acting on behalf of persons dealing with the
% raf.

' ceedings

Paft 10 sets out rules for proceedings before the Registrar, such as hearings and

P
4R
@ oppositions. It includes provisions on the Registrar’'s management of proceedings,

directions made by the Registrar, the Registrar’s powers to halt proceedings, and to
extend time limits for proceedings set out in the Regulations.

Part 11: Hearings

46. This part sets out the rules for the conduct of hearings before the Registrar. These
include:

e How the hearing can be held (e.g. by appearance before the Registrar, or by
written submissions;

e how parties to a hearing must be notified of the hearing;

MINISTRY OF BUSINESS, INNOVATION & EMPLOYMENT 12 Exposure Draft: Geographical Indications (Wines and
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e where a hearing must be held;

e the form and contents of any request for a hearing.

Part 12: Fees

47. This part sets out how fees must be paid and when. It also provides that the Registrar
can refuse to take any step where the Act or Regulations require a fee to be paid until
the fee is actually received by the Registrar.

48. The Regulations will include a fees schedule as Schedule 2. The fees ar bject of
a separate consultation document, which was released at the samexti
exposure draft of the Regulations.

MINISTRY OF BUSINESS, INNOVATION & EMPLOYMENT 13 Exposure Draft: Geographical Indications (Wines and
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How to have your say

Submissions process

The Ministry of Business, Innovation and Employment (MBIE) seeks written submissions on the
issues raised in this document by 5pm on Friday 29 July 2016

Your submission may respond to any or all of these issues. We also encourage your input on
any other relevant issues.

Please also include your name and (if applicable) the name of your organisatio &
submission. Please include your contact details in the cover letter or e-fail nying your
submission. %

You can make your submission: @

¢ By sending your submission as a Microsoft Word .e 2 mail@ip.

Business Law, Building, Resources an arkets\Wjnistry of Busin no¥gtion & Employment
PO Box 1473

Wellington 6140 New Zealang
Please direct any questi have in relatb@ issions process to:
\ > § D 4 O O

¢ By mailing your submission to:

s, then please make your request well
missions is: 29 July 2016.

quired to ipmple e Geograhical Indications (Wines and Spirits) Registration Act

ation provigd in% ions will be used to inform MBIE’s development of the
t

We t&bmitters directly if we require clarification of any matters in submissions.

gt fortnaterial that may be defamatory, MBIE intends to post all written
8sions on the its website at www.mbie.govt.nz. MBIE will consider you to have

nsented to such posting by making a submission, unless you clearly specify otherwise in your
submission.

If you have any objection to the publication of any information in the submission, please set
out clearly which part(s) you consider should be withheld, together with the reason(s) for
withholding the information. MBIE will consider these reasons when considering whether
there are grounds for withholding the information under the Official Information Act 1982.

Any personal information you supply to MBIE in the course of making a

submission will be used by MBIE only in conjunction with the matters covered

by this document. Please clearly indicate in your submission if you do not wish your
name to be included in any summary of submissions that MBIE may publish.
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Release of information

Submissions are also subject to the Official Information Act 1982. Please set out clearly in the
cover letter or e-mail accompanying your submission if you have any objection to the release
of any information in the submission, and in particular, which parts you consider should be
withheld, together with the reasons for withholding the information. MBIE will take such
objections into account and will consult with submitters when responding to requests under
the Official Information Act 1982.

If your submission contains any confidential information, please indicate this on
the submission. Any confidential information should be clearly marked within
wish to provide a submission containing confidential information, pleas

version excluding the relevant information for publication on our we

Private information
The Privacy Act 1993 establishes certain principles with r collectio

disclosure of information about individuals by varigy cluding MB onal
information you supply to MBIE in the course of ubmission wj sgd for the
purpose of assisting in the development of relation t vPlease

clearly indicate in the cover letter or e-ma if you do not wish
your name, or any other personal infoxmati . Jymary of submissions

that MBIE may publish.

Permissiontor @

The copyright owne

charge is being f

a publicagQrr of not interfe
I

responsibility or liability whatsoever whether in contract, tort

), equity or otherwise for any action taken as a result of reading, or

r all of the information contained in this discussion paper, or for any error,
, flaw in, or omission from, this discussion paper.

ocument are those of MBIE and do not necessarily reflect
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Geographical Indications (Wines and Spirits) Registration
Act 2006: Proposed Fee Structure

1. Background

1. The Geographical Indications (Wines and Spirits) Registration Act 2006 (‘the Gl Act’),

will, when it enters into force, establish a registration system for geographical

d te’be made to %@

indications in New Zealand. The registration system will be administe
Intellectual Property Office of New Zealand (IPONZ), a business

2. Before the Gl Act can be brought into force, some amendments

ensure that the registration system runs smoothly ang dinably."These

amendments are contained in the Geographical |
Registration Amendment Bill (‘the Amend
http://www.legislation.govt.nz/bill/govef\
=gs_bill geographical resel 25 h&p= S

3. Regulations will also be requi&@a ment the r,
the Gl Act. An expos deaft of osed regylatio

being sought on j

4, This docum he issues tjfz

its app o) proposed . ;
el fe€s1ssues and tKe\l costs’and benefits of the proposals.
sed Fee re

%costs of establishing and maintaining the register of

Itis inten
ge ations (“the Register”) will be met entirely from fees paid by
applica registration and third parties who interact with the Registrar of

hical Indications (“the Registrar”). That is, there will be no subsidy from the
gdedernment, or from the fees collected in respect of the other registered intellectual
property rights administered by IPONZ. This approach is in line with that taken for
other registered intellectual property rights, such as patents, trade marks and designs.

6. Using this approach does present a challenge in setting fees. It is estimated that there
will be about 30 applications made to register geographical indications in the first
year after the Gl Act enters into force, 5 in the second year, 5 in the third year and 2
each year thereafter. This raises the question of how to sustainably fund the long-
term maintenance of the register of geographical indications.

7. In the Gl Act as enacted, a geographical indication, once registered, would remain on
the register indefinitely, unless removed. There is no provision for collecting fees in
respect of registered geographical indications . The small number of ongoing
applications for registration would not be enough to fund the maintenance of the
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register unless application fees were very high. If initial application fees are too high,
this may discourage users from registering their geographical indications, defeating the
purposes of the Gl Act.

8. In order to deal with this issue, the Amendment Bill proposes that geographical
indications will be registered for a period of ten years, renewable for further ten year
periods on payment of a renewal fee. The Bill also provides that renewal fees may be
used to recover some or all of the costs incurred by the Registrar in administering the

registration system. This would allow initial application fees to be set er level
than would otherwise be the case.
9. The charging of renewal fees may also provide an incentive f S registered
geographical indication to allow the registration to laps i ger in useQr
rs

providing any value for its users. This would allo {cafipn to be use

particularly important for a right that ca
undesirable to have the Gl Register

2.1. Setting the level of fe@

10. As mentioned abo % @nue recovered
establishing ta

st fully recover the cost of
ical indications. Taking acount

@ A\theYevel of fees could be set:

olfes setting individual fees to recover the

of this, ther er of ways,

° serve per ugit’
ual cost oft t the fee is intended to cover;
@ Cost t erve%'g egister: fees are set at a level that which will encourage

uses t rticipate in the registration process and maintain the integrity of the

@ reg e fees will be set at below the ‘cost to serve per unit’, while other
e Set higher;
@onsider the fees charged in similar foreign jurisdictions: currently, the only
% similar jurisdiction with a register of geographical indications is Australia,

although some other jurisdictions are in the process of establishing a register.
This approach provides little guidance in setting fee levels, although it does
provide a benchmark.

2.2. Criteria for setting fees
11. In considering the options set out above, the following criteria have been used:
. Efficiency considers the likely productive and allocative efficiency impacts as
well as the cost effectiveness with which the collection processes could be

expected to operate.

. Equity considers whether the option is equitable across different users and the
amount of possible cross-subsidisation across IPONZ services i.e. fair allocation
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of costs.

. Effectiveness considers how effective the option is in collecting the cost of
operating the service and how accurately costs are recovered from users of
these services.

12. The following table rates the options according to the criteria set out above:

Efficiency i Effectiveness Cvar2!l Rating

Cost to Serve
per unit

Cost to Serve
entire register

Consider the
fees charged by
overseas offices

13. On this basis, IPO

entire regist

propert<¢.r\

\§ ~
Q agree w1th serve entire register” approach to setting fees under
GI Act" not, ternaﬁve approach do you think should be used?

In terms of absolute magnitude, the initial application fee, and the renewal fee are the
most significant, as most of the cost of establishing and maintaining the register of
geographical indications must be recovered from these fees. Other fees, such as fees
charged for proceedings, including opposition proceedings, or alteration or removal of
geographical indications from the register are likely to make up a small proportion of
the fee revenue.

15. It is estimated that the cost of processing and examining an application to register a
geographical indication to acceptance will be approximately $4000. This estimate
includes allowances for IT costs, management and adminstrative costs, overhead costs,
as well as the direct personnel costs for the examination process.

16. In setting the application fee, the fee needs to be set high enough to cover a
reasonable proportion of the cost of processing and examining the application. At the
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same time it must not be set so high that it would discourage wine or spirit producers
from using the registration system. To achieve this, and align with the principle of
“cost to serve entire register”, revenue from renewal fees may need to be used to
supplement the initial application fee, as is done for other registered intellectual
property rights such as patents and trade marks.

17. In addition, the fees for procedures such as proceedings and hearings should be set at
a level that does not discourage their use. This is likely to mean setting the fees for
these procedures significantly below the “cost to serve”. Itis estimate e “cost

1)

to serve” for an opposition procedure is about $8,000. The “cost e
hearing is estimated to be about $5700, and for applications
registered geographical indication is $2770.

18. Revenue from renewal fees may need to be used wRpeping fees fq
proceedings and hearings at a reasonable leyet: afrenewal fe
not be set at a level that might discoura g ge
from renewing them. At the same t¢ 3
incentive for users to allow regjstrati ot i

their users.
th bsut 30 applications in the first
seepnd year, 5 in third year and 2
ns much of the ongoing cost of

19. As mentioned earljey,\
year after entey | r
applications i 2
mainta gister will P% ~ ¢t from renewal fees.
20. T@ | fee will th to be higher than the “cost to serve”. At the same
@E& Should not be% s to discourage wine or spirit producers from
e

wing theihegistratiohs.

%.1. GST %
21. h@exn the analysis that follows, all fee levels are quoted exclusive of GST.
Ne

thg
% 11A(1)(n) of the Goods and Services Tax Act 1985, New Zealand resident
applicants and registrants of geographical indications will have to pay GST on any fees
that are paid to IPONZ, while non-resident applicants and registrants will not. The
@ quoting of fees as GST exclusive is consistent with the way fees are quoted for the
other intellectual property rights administered by IPONZ.

2.4. Possible Application and Renewal Fee levels

22. As noted earlier, the Amendment Bill proposes that the registration of a registered
geographical indication must be renewed by paying renewal fees at ten year intervals.
The first renewal fee would be payable on the tenth anniversary of the date of
registration of the geographical indication. The ten year renewal period was decided
upon before IPONZ had had an opportunity to model the likely costs and revenue
flows involved in administering the geographical indication registration system.
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23. IPONZ, with support from Deloitte, have now modelled the likely costs and revenue
flows based on the estimates of application volumes set out earlier. There is, however,
a risk that application volumes could be lower than expected, or the number of
applications are the same, but spread out over a longer period. Another possible
outcome is that the number of proceedings and hearings involving geographical
indications are higher than estimated.

24, If any of these outcomes occur, this could have a significant effect on the c uIative
surplus/deficit of administering the geographical indication registratio .
revenue gathered in the first few years after the entry into force o Id be &
less than the costs incurred by IPONZ in administering the Registéer. ecause of @
the time gap between the receipt of the application fees receipt
fees. This gap could be as much as 6 — 7 years based d 6 §

set out in the Amendment Bill.

25. One way of mitigating this risk would be&o'q i ikfe& ‘ the
ten year period currently set in the
therefore considers renewal perio sefout in the

Amendment Bill. The alternati f the needs of users

and stakeholders of t indicati i \op)system, as well as the
need for IPONZ t s.
26. If, as a resul ultation, a /% aNoeriod other than the ten year period set

outint ent Bill is

nge the Am
@ owing renew

@ scheme whereby the first renewal fee is payable five years from the date of

registration, and at ten year intervals thereafter.

<<)% In developing these options, the following criteria have been used:

The revenue raised from fees must be sufficient to cover the long run cost to
IPONZ of administering the Register;

ii. The application fee must be set at a level sufficient to cover a reasonable
portion of the cost of processing and examining the application, but not so
high that it would discourage wine or spirit producers or other users from
using the registration system.

iii. The renewal period should be set so as to minimise the risk to IPONZ that, if
application volumes are significantly below expectations, fees received will be
insufficient to maintain the register. As the potential risk to IPONZ is
significant this criterion is given the most weight;
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iv. The renewal fee needs to be set at a level sufficient to cover the ongoing costs
of maintaining the GI Register, but:

o high enough to encourage Gl Registrants to allow their Gl registrations to
lapse if they are is no longer of value to them; and

o not so high as to discourage Registrants from renewing registrations that are of
value.

29. The options set out below are based on the combination of appli §>
renewal fees that result in the closest to a “breakeven” amo ve 6'year
modelling period. %
2.4.1. Option 1: Ten year Renewal Period @
30. This involves the payment of a renewal n\years, with

payable on the tenth anniversary of

gistration

or the ten e al period that

r
ver the mod g is:

ewal fee every five years, with the first renewal fee
ry of the date of registration of the GI. The combination
| fees for the five year renewal period that provides the best
ver the modelling period is:

rene

cation fee: $3,500;

%@%o Renewal fee: $1,750;

4.3. Option 3: Ten year renewal period with first renewal fee payable at five

years, subsequent renewal fees at ten year intervals thereafter (preferred
option)

32. The first renewal fee would be payable on the fifth anniversary of the date of
registration of the geogrpahical indication, and subsequent renewal fees payable at
ten year intervals after that. This means, for example that the second renewal fee
would become payable on the 15" anninversary of the date of registration of the
geographical indication.

33. The combination of application and renewal fees for the this renewal scheme that
provides the best “break even” figure over the modelling period is:
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e Application fee: $5,000
e First renewal fee $2,000, subsequent renewal fees $500.
2.4.4. Comment

34, The Ministry considers that all three options meet the criteria (i), (ii) and (iv) set out
earlier. In regard to option (iv), Option 1 does not meet this criterion, because of the
delay before the first renewal fee is paid. Options 2 and 3 meet criterion {¢P— the

receipt of renewal fees at five years after the date of registration sign educes
the risk to IPONZ. < g
35. The Ministry prefers Option 3 over Option 2 because it invglves h [6Bwer renewal
fees in the long term - $500 every ten years instead@@very five years@
PN ﬁ
] \ \) e
Renewal Period \) U

Question 2: Do you agree witﬁgh y’s prefe;{s% al‘geriod option?
If not, what other option s opted? V}Lh(

= N

fees, there are a number of other points in

could be charged. These include:

% Response to ¢ ce report setting out objections to an application for
regjstration of a &l;
. @ Xtension of time;
C

ce of an application for registration of a GI;

[ )
° cation or advertisement of an application or registration;
% ssue of certificate of Registration;

Establishment of a GI Committee under s53 of the Gl Act;

. Notices of Opposition and other proceedings under the Act and Regulations;

©§§ . Hearings.

2.5.1. Response to compliance report, extension of time request, acceptance,
publication/advertisment of application and registration

37. It is proposed that the costs of carrying out these functions be grouped together into
the application fee. They all relate to the processing of an application to register a Gl.
Grouping them together into the application fee reduces compliance costs and
complexity in the application process.
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2.5.2. Establishment of Geographical Indications Committee

It is not proposed to charge a fee if a Geographical Indications Committee is convened
under s53 of the Gl Act. It is estimated that the Committee will be convened on
average once a year. As the Committee will most likely be convened in relation to
opposition to registration of Gls, or alteration or removal of a registered GI, it is
proposed that the cost of convening the committee will be allocated between hearings
and oppositions.

2.5.3. Notices of Opposition, hearings and applications for alteratign val of &
Gls from the Register @
38. Procedures allowing for decisions to register Gls to be ed, to\allow applic ions%
for alteration or removal of registered Gls from t made and are
important to ensure that the registration progess S er accou ts
of all those with an interest in a Gl, incluging™ es.
39. In setting fees for these processe d be keptl &o that Gl users

o)
. othér hand, they need
5. xotn(being started.

d in drafting decsions. It is estimated
‘iopprocedure is about $8,000. The “cost to

and third parties are not disc g

to be high enough to diseewrage

40.

perso, iQteTest in a geographical indication, the fees for hearings, notices of
% d applications to alter or remove geographical indications from the

uld be kept below the cost to serve. On this basis, it is proposed that the

o) [
iste
; Q ng fees be set:

e Hearings: $1700
e Notices of opposition: $700

@ e Applications to remove or alter a registered GI: $1000

Fees for hearings and oppositions, and alterations to the register

Question 3 : Do you agree with proposed fees for hearings, oppositions, and
applications to alter or remove a registered geographical indication? If not,
what alternative fee levels would be more appropriate?
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In Confidence



Note to Primary Production Select Committee:

GEOGRAPHICAL INDICATIONS (WINES AND SPIRITS) REGISTRATION

AMENDMENT BILL — PROPOSED NEXT STEPS D
o
The purpose of this note is to seek the Committee’s approval to a sugges i x&or @
progressing the Geographical Indications (Wines and Spirits) Amend BiM (th
Amendment Bill”) through the Select Committee process. %

, Spirits) Registrati ct
fQiced T ®nable this, itwi

onajere developef Gl

b schedule for 3

A number of submissions received by the expressed gr_infe iM\the content of

the regulations, and the proposed fe

e qule, it will be necessary to

{ y releasing an exposure draft
cument on proposed fees.
%[\9 release the exposure draft and fees

@
eStedpersons to make submissions on the

do he Committee once Cabinet has approved their
A ose that %f the Departmental report be deferred until after the release of
the’ exposure dra onsultation document. This would allow any issues raised that
Impact o ment Bill to be included in the Departmental report and be considered

by th mitt n addition, the fees consultation document seeks public input on possible
al e ten year renewal period set out in the Bill. These alternatives are being
r

as modelling of the revenue and costs associated with administration of the
r of Geographical Indications has suggested that the ten year renewal period may lead

g
@shorthlls in revenue, as set out in the fees consultation document.

For example, the consultation process may identify:
a) desirable adjustments to the regulation making powers in the Gl Act;

b) matters in the draft regulation that are more appropriately dealt with in the Act (and
vice versa) .

In light of the above, after consultation with the Clerk of the Committee, officials have
developed the suggested timetable set out below for completing the Select Committee
process.



Suggested Timeframe for progressing Amendment Bill

(Consultation period for fees and
exposure draft of regulations)

Monday 4 July to Friday 29 July 2016

<&

Departmental Report submitted to| 8 August 2016 V
the Committee «
Consideration of the Departmental| 11 August 2016

report

Y

AN

Consideration of the Revised Track
version of the Amendment Bill

zsgug& \/ %U\)

Deliberation
7\

e

Bill reported back

GV

16 Septu@
Saturda @
N\

%atest report back date is
ber 2016)







BRIEFING

Cabinet Paper: Proposed Amendments to the
Geographical Indications (Wine and Spirits)
Registration Act 2006

Date: 12 March 2015 Priority: High
Security In confidence Tracking 2089 14 - 15
classification: number:

Purpose Q\@ ‘A «
To seek your approval for the attached submission to the Cabinet Eco and
Infrastructure Committee (‘EGI’) relating to proposed amendments to aphlcal Ind%

(Wine and Spirits) Act 2006 (‘the GI Act’).

Recommended action N
\/

mends th

The Ministry of Business, Innovation and Employn§

a Note that, on December 10 2014, Cahinet Rgees at the Geo ndlcatlons (Wine
Ot into force.
Noted

and Spirits) Act 2006 (‘the Gl Act’)be b
b Note that Cabinet al e Mlnlstry ¢ ; Business and Employment,
working cIoser wi ry for Prl a - and the Ministry of Foreign Affairs and
Trade to rep % amendments required to bring the Gl
Noted

€ amen ents incorporated into the Geographical Indications (Wine and
t Amendment Bill), which has a category 3 in the 2015 legislative

X Noted

IE, working with MFAT and MPI, have identified a number of additional
dments that may be required, and rather than delay the submission of the attached
abirfet Paper and introduction of the Amendment Bill, Officials intend to report back to
binet separately in the next few months on these additional amendments

Noted

e Note that if the additional amendments referred to above cannot be finalised before
introduction, they will be provided as a Supplementary Order Paper to the Select Committee
considering the Amendment Bill.

Noted

MBIE 2089 14-15
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f Sign, if you agree, the attached submission to the Cabinet Economic Growth and
Infrastructure Committee, and submit it to the Cabinet Office by 10am 19 March 2105, for
consideration by the Committee at its meeting on 25 March 2015

Agree / Disagree

g Forward a copy of the Cabinet submission to the Minister of Trade and the Minister of
Primary Industries for their information.

Agree/Disagree

lain Southall
Manager Intellectual Property
Labour and Commercial Environment,

MBIE 2089 14-15
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Background

1. On 10 December 2014, Cabinet agreed that the Gl Act be brought into force, and directed
the Ministry of Business, Innovation and Employment (MBIE), working closely with the
Ministry for Primary Industries (MPI) and the Ministry of Foreign Affairs and Trade (MFAT) to
report to Cabinet on the amendments required to bring the Gl Act into force by 31 March
2015 [EGI Min (14) 21/8 refers].

2. A Glis aname, usually a regional name, that is used identify the origin of goods where some
quality of the goods is influenced by their geographical origin..  6(e)(vi) and 9(2)(j)
The Gl Act will,
when brought into force, establish a system for registering Geographical Indlcatlons (Gls) for
wines and spirits.

3. Cabinet decided to implement the Gl Act at this time to avoid potentl d the GI 35
not be implemented. These risks include:
. negative impact on New Zealand’s asplrat|ons f de agreem th ;;

European Union.
. 6(a) \@

. undermining industry trade strategies and growth poten

4. MBIE, MFAT and MPI have |dent|ﬂf@m er of am the Gl Act that should be
amend n (o] two categories: substantive
kability of the r regime and ensure it is cost-

amendm to correct drafting errors and

to the GI Act

the current Gl garding funding for the ongoing maintenance of the

\%
st\n@ﬁant subst% e Yment proposals are intended to address a significant
or of GeograpRisal Indisations.

ding for th Geographlcal Indications

g pr arises from the fact that the Gl Act does not provide for a sustainable
g for the ongoing maintenance of the Gl Register. Once a Gl is registered,
provnswn for recovering the costs of maintaining the Register from Gl users.

e ¥éason that this is a significant problem is that it is anticipated that most applications for
registration will be made within the first one - two years of the Gl Act’s entry into force.
The New Zealand wine industry has a list of 30 ‘priority’ Gls that they will apply to register on
entry into force. In later years there may be no more than zero - two applications a year. The
revenue from these applications may be insufficient to pay for the ongoing costs of

maintaining the Register.

8. At present, the likely costs of establishing and maintaining the register are not known. The
Intellectual Property Office of New Zealand, which will administer the Gl Act, will shortly
commence work to determine the likely costs.

MBIE 2089 14-15
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9. If nothing is done to deal with the funding issue, the result could be very high initial
application fees, as these fees would need to cover the costs of examining the applications
for registration and the ongoing costs of maintaining the register. A very high initial fee may
discourage Gl users from registering their Gls. This could disadvantage local Gl users in
export markets, as other countries may not recognise New Zealand Gls unless they are
registered in New Zealand.

10. The preferred option for dealing with this issue is to provide that Gls are registered for a fixed
term, and will lapse unless a renewal fee is paid. There will be no limit on the number of
times a Gl registration can be renewed. The proposed fixed term is 10 years, the same as for
registered trade marks.

11. The renewal fees will then provide an ongoing source of revenue for main nce of the
register. As a result the initial application fee will be lower than if there rovision for
renewal fees. Even so, the initial application fees could be significan } he order
$10,000 per application. &

Other substantive amendments to the Gl Act

12. The other substantive amendments proposed fo relate to ly Hinor
procedural issues. They are summarised as foll '

i in order to ensure that the renewal s GYs works provide that the
Registrar of Geographical Indicatt otify the o—applied for a Gl

registration and any other perso seRegistrar ks
renewal is due, and also pro i Registerinc f
the Registrar to fulfil these AeEnts;

of a renewal fee, the Gl can be
ithin a prescribed time period after

lapsing — thig duce the risk thal %\5 ill be adversely affected by inadvertent
lapsing le protectin§ @ t8 of third parties;

e an interest that a
ient information to allow

0 register a Gl if its use or registration would be
of the community, including Maori and also that the

iii. pr t egistrar
lik nd a signifi
A amende r a registered Gl to be cancelled on the grounds of
iveness;
mend th eem the terms ‘New Zealand’, ‘North Island’ and ‘South Island’ to
be New Z istered Gls to facilitate registration of these terms as Gls in other
courrin
:%]uence of the amendment proposed in the previous paragraph amend the
provide that use of the term ‘New Zealand’ by a wine producer would not

cohstitute use of ‘New Zealand’ as Gl if the term is required by other laws or
@ egulations to denote the country of origin of a wine and such use is in the course of
i

V.

trade and not in such a manner as to mislead the public;

amend the Gl Act to restrict amendments to the indication itself only where the
amendment does not substantially alter the character of the indication so as to avoid
amendments being made which may mislead or confuse consumers;

vii. provide that the Registrar has the power to make an award of costs in proceedings
before the Registrar, and also has the power to require parties to proceedings who are
not resident in New Zealand to provide security for costs to discourage frivolous and
vexatious proceedings, and to provide an incentive for parties to proceedings to settle
‘out of court’.
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Consultation

13.

14.

15.

16.

17.

©

NZWine and the Distilled Spirits Association of New Zealand were consulted on these
proposed amendments. It was not possible to carry out wider consultation, due to the
deadline of 31 March 2015 imposed by Cabinet for reporting back on the proposed
amendments.

NZWine agreed with most of the proposed amendments. They did have reservations
regarding the proposal to allow the registration of Gls to be refused if their use or registration
would likely be offensive to a significant section of the community, including Maori.

One of NZWine’s concerns was over the scope of the term ‘community’ — they were worried
that this might include other countries. In response, MBIE noted that, in the grresponding

provision in the Trade Marks Act 2002, ‘the community’ was interpreted ew Zealand
community. There is no reason why the Registrar or the courts on a% ke a

different approach. ( S E>
Another concern was that refusing registration of Gls on the-groun f offensiveness

New Zealand’s approach. In any case, if a N
country, it would probably not be useful ag.a
product carrying it.

The New Zealand Distilled Spirits
comments.

jation are aware and comfortable
Gl may mean that the initial

ibe will, subject to your agreement, be incorporated into the
s (Wi and Spirits) Amendment Bill, which has a priority 3 of the
ttached to this report is a draft submission to EGI, together with a

t you sign, the attached submission to EGI, and submit it to the Cabinet
Thursday 19 March 2015, so that it can be considered by EGI at its
25 March 2015.

s the Minister of Trade and the Minister of Primary Industries have an interest in this
bmission, we recommend that you forward a copy of the submission to them, for their
information.

Next Steps

22.

Following on from Cabinet approval for the proposed amendments, MBIE will prepare
instructions for the Parliamentary Counsel Office to draft the Geographical Indications (Wines
and Spirits) Amendment Bill. It is expected that the Bill will be ready for introduction by June
or July 2015.

MBIE 2089 14-15
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23. Implementation of the amended GI Act will require the drafting of regulations setting out the
procedures to be followed under the Act. The development of these regulations will proceed
in tandem with the Parliamentary process for the amendment Bill and is expected to take
about six — nine months.

Possible further amendments to the Gl Act

24. In developing the amendments to the Gl Act proposed in the attached draft Cabinet
submission, MBIE, working with MFAT and MPI has become aware that there may be other
amendments to the Gl Act that would be desirable to ensure that the implementation of the
Gl Act runs smoothly.

25. We will need time to do some additional policy work and consultation in orderto determine

whether these amendments really are necessary, and to ensure that an ments

properly address the problems identified. If these amendment propo finalised
before introduction, they will be provided as a Supplementary ord e Select
Committee considering the Amendment Bill. @

26. Rather than delay the submission of the attached Cabi

MBIE 2089 14-15
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OFFICE OF THE MINISTER
OF COMMERCE AND CONSUMER AFFAIRS

The Chair
Cabinet Economic Growth and Infrastructure Committee

Proposed Amendments to the Geographical
Indications (Wine and Spirits) Registration Act 2006

Proposal
1 This paper seeks approval for amendments to the Geographi (Wine and
Spirits) Registration Act 2006 (‘the GI Act’), to allow the ct\td, be brought
rce, and

force.
Executive Summary :;b
2 On 10 December 2014, Cabinet agreed ct be br m\
directed the Ministry of Business, Innova mploymen WG king closely
with the Ministry for Primary Indusjri d the Ming elgn Affairs and
1 ]

Trade (MFAT) to report to Cabine endmentg ring the Act into

force by 31 March 2015 (EGI Min {14

3 The Geographical Indjc&
into force, establis

and spirits. A ajwe, that is used identify the origin of

refers). v
ifits &f; ation Act will, when brought
ifg\Geographical Indications (Gls) for wines

aoods whe
the GI Act into force fall into two categories: minor
ct drafting errors and correct inconsistencies in the Gl

&ents requ
2 ents required t
V" enacted %ég)r substantive amendments to ensure that the registration
process is ustainable and cost-effective. These amendments will be
incorpg %@e Geographical Indications (Wines and Spirits) Amendment Bill
e

t Bill’), which has a priority 3 of the 2015 legislative program.

(‘the @
5 i d that, as with all other registered intellectual property rights, the costs of
inistering the GI Act will wholly be met from fees charged to users. The registration
ess will be administered by the Intellectual Property Office of New Zealand
(IPONZ). IPONZ intends to commence work in the near future to determine the likely
costs of implementing the GI Act. This work will be used to set the level of fees to be
paid by users.

6 A significant problem with the Gl Act as enacted is that it does not provide a
sustainable long-term source of funding for the maintenance of the register of Gls.
Once a Gl is registered, it remains on the register indefinitely until removed or
cancelled. There is no provision that would enable costs to be recovered from Gl users
once a Gl has been placed on the register. As it is anticipated that most applications to
register Gls will be made within a year or two of entry into force with few or no
applications in subsequent years, there is no source of long-term funding for
maintenance of the Gl register.

&



| recommend that this problem be dealt with by amending the Gl Act to provide that a
Gl registration lapses after a fixed term of ten years. The registration will be renewable
on payment of a renewal fee, with no limit on the number of renewals. Provision will be
made for restoration of a lapsed GI. The level of renewal fees will be set so as to cover
the ongoing costs of maintaining the register of Gls.

| also recommend that the Gl Act be amended to provide that a Gl registration can be
refused if registration or use of the Gl would likely be offensive to a significant section
society including Maori. This will mirror a similar provision in the Trade Marks Act 2002,
and ensure that terms that would be refused registration as trade marks on the grounds
of offensiveness cannot be registered as Gls.

Other substantive amendments to the Gl Act recommended in this s @include:

o providing that the terms ‘New Zealand’ ‘North Island”, ‘ land’ are
deemed to be New Zealand registered Gls to facilit e\protection of the
terms in foreign countries;

T o will only be allowed

axactef of the G

o providing the Registrar of Gls with «:% 2 make a a S

seek security for costs in proceedings\before/the Regi&

o providing that amendments to a geographica
amendment does not substantially change

Background @
What is a Geographical tion”~

10

13

14

A geographical indigg#Q an indicaji egional name) used to identify
the geographic goods that iven quality, reputation or other
characteristjc e ttributabl e\ ographical origin. Gls have traditionally

icu [ .'v n (EU) for agricultural goods and foodstuffs

e-Influenced by unique local characteristics like
cts claimed as Gls include Champagne, Scotch

rosciutto x .
%;v aland producers is largely confined to the wine industry,
[

| oducers selling into the New Zealand market also use Gls. In
s market, only foreign distillers use Gls to identify their products.

la New Zealand Food Standards Code (spirits) and the Wine (Specification)
ice 2006 (wine).

G AL &
~ of¥/the Fair Trading Act 1986, the Trade Marks Act 2002, standard 2.7.5 of the
tra

¥

e Geographical Indications (Wines and Spirits) Registration Act 2006

The Gl Act is intended to provide a registration regime for Gls for wines and spirits. It
replaced the earlier Geographical Indications Act 1994, which provided for registration
of Gls for all products. The 1994 Act was never brought into force.

In 2007, Cabinet agreed that implementation of the Gl Act be delayed (EDC Min (07)
29/5 refers). In December 2014, Cabinet agreed to rescind this decision and bring the
Gl Act into force. Cabinet also agreed to the Ministry of Business, Innovation and
Employment (MBIE), working closely with the Ministry of Foreign Affairs and Trade
(MFAT) and the Ministry of Primary Industries (MPI), commencing work to implement
the Gl Act (EGI Min (14) 21/8 refers).
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16

17

18

19

The reason for moving to implement the Gl Act at this time is to avoid potential risks
should the GI Act not be implemented. These risks include:

o undermining industry trade strategies and growth potential;

o negative impact on New Zealand’s aspirations for a Free Trade Agreement with
the European Union; and
6(e)(vi) and 9(2)(j)

The Gl Act establishes a formal register for Gls. Any ‘interested person’ will be able to
apply to a register a Gl. The application will be subject to an examin rocess by
the Registrar of Geographical Indications and a Gl will only be regis f e criteria

set down in the Act are satisfied. The Act also establishe to enable
interested third parties to challenge the Registrar's decisi o)

of the wine originates from the area denoted : I

MBIE has identified a number of ivith the dra ofN\the Gl Act that will
require amendment to enable it to ought into for¢gxan vé also identified a
range of amendments that c ade to t6 improve its overall

workability. Cabinet also dirested , working_cl
back to Cabinet by 31 A 15 on the requi
In the course ~

Q

with MFAT _an

FAT and MPI, to report
ents.

clopinythe amepdng osed in this paper, MBIE, working
other provisions in the Gl Act where

prove the workability of the GI Act. In

0 be desifable
e that ha agged by MPI is whether amendment to the 85%
These i ome additional policy work before they can be

o Cabinet separately on these possible amendments

} \ icials will r
it nths, than delay submission of this paper. This is in order to
the Cabjnet \dsadline‘feferred to above, and avoid undue delay to introduction of
e Amendm

)s proposed in this paper can be split into two categories:

r Gls is cost-effective, and workable, and complies with New Zealand’s
international obligations (Regulatory Impact Statement required); and

The gfyen
@ ubstantive amendments required to ensure that the registration process

o Minor amendments to correct drafting errors, remove inconsistencies and clarify
some provisions to ensure that they reflect the original policy intent (no
Regulatory Impact Statement required).



Significant Amendments

Provision of a sustainable funding mechanism for the maintenance of the Register of Gls

21 It is intended that, as with all other registered intellectual property rights, the costs of
administering the Gl Act will wholly be met from fees charged to users. At present, the
Gl Act only provides for a fee to be paid at the time an application for registration is
made. It is anticipated that, when the Gl Act is brought into force there will be perhaps
30 — 40 applications made initially, mostly from local applicants. Following this, the
number of applications in outlying years is likely to drop to perhaps 0 — 2 applications
per year, mostly from foreign applicants.

22  This raises the question of how the ongoing maintenance of the register.éf Gls will be
funded. The income from new applications (if any) in outlying years wil| RtgBably not be
; Atlude the

sufficient to cover the costs of maintaining the register. Thes
23 In the absence of any other funding mechanism, ongoi i ance of the reg
would need to be met from initial application fee ay need to high.

also requi istrar
to accumulate a large short run surplus to f m govern his is

undesirable.

24  Registered Gls, like other registe(s r kks and patents,
- ir stances, there is a

e costs of providing the
the private benefit, that is,

strong case, as set out in Treas
good from those who diré
local and foreign wi d's

25 | consider that
maintenan
registering
pay

ou
i mean thgt\renewal §eés will need to be set at a level higher than the cost to the
istrar of /prQcassing the renewal fee. Such a provision will also allow initial
applicatio k‘?"/u ept low to facilitate the registration of Gls. The initial application

fee wij
coptriputio

2 of renewal fees in this way is not unusual — renewal fees paid under the Trade

rks Act 2002 and the Patents Act 2013 are set at a level where they cover some of

the costs of maintaining the respective registration systems. There would need to be

explicit authority in the Gl Act for this, along the lines of similar provisions in the
Patents Act 2013 and the Trade Marks Act 2002.

28 In order to ensure that the renewal system works effectively, | also recommend that the
Gl Act provide that the Registrar must:

o notify the person who applied to register the Gl that a renewal fee is due; and

o inform any other party the Registrar considers may have an interest in the Gl,
and also to advertise the fact that the renewal is due.

29 | also recommend that the Gl Act be amended to ensure that the Register of Gls holds
sufficient information to allow the Registrar meet the requirements set out above.



Term of registration

30 The preceding proposal to register Gls for a fixed term with provision for renewal raises
the question of what the term should be. A registered Gl performs similar functions to a
trade mark, and most Gl users are likely to own registered trade marks. It is likely to be
simpler for Gl users if the term of a registered Gl is the same as for a registered trade
mark, which is ten years.

31  More frequent renewals would likely increase the administration costs of processing
renewals incurred by the registrar and Gl users. A significantly longer term would mean
that the initial application fee would be higher as it would have to contribute to
maintenance of the register for a longer period, as well as covering the costs of the

initial examination. | therefore recommend that the term of a registered e 10 years.
Restoration of lapsed registrations Sb

32 If as proposed above, Gls are registered for a fixed term [ not renewed,
there may be occasions when a Gl lapses due to unintentional ¥ailure’to pay a ren
fee. If there is no provision for restoring a GlI, th way restore (ote

following an unintentional lapsing would be for us to incur theo & an
application to register a Gl. This cost would

restoration procedure. @ @
33 The need to make a new application ghbn may c % for Gl users,
as lapsing of the New Zealand regi a Gl may ct the\validity of any foreign

registrations of that GI.

34  Once a Gl registration the Gl becom or use by third parties in a
non-Gl sense, for exdr a trade ma dure for restoration of lapsed Gl
registrations shegid igsCertainty s about the status of lapsed Gls.
Accordingly, | r& that the ide that a registered Gl that has lapsed
due to no f be restored, but only if the application for
resto n within a i e period after lapsing. This will protect the
i d parties w h to use a lapsed Gl in a non-Gl sense.

S

niere
egistration of% Gl

here is no pr vimh Gl Act that would allow the Registrar to refuse to register a

if use or of the Gl would be offensive. There is also no provision that
allows ir to apply to oppose or cancel a registration on grounds of
offen{g‘ene

36 %\ e to register Gls as trade marks. However, under s17(1)(c) of the Trade

rksvAct 2002 registration can be refused if use or registration of the mark would be

likely to be offensive to a significant section of society, including Maori. In the absence

of a similar provision in the Gl Act, it would be possible to register a term as a Gl that

would be refused registration as a trade mark for wine or spirits on the grounds of
offensiveness. This is undesirable.

37  This may be a particular issue with some Maori names, where use or registration of the
name in association with alcoholic beverages may be offensive to Maori. An example
of this may be the use of a place or other geographical name with an association with
wahi tapu.



38

39

40

Experience with the similar provision in the Trade Marks Act 2002 suggests that very
few potential Gls are likely to be objectionable under such a provision. The adoption of
this provision may impose costs on applicants proposing to register Maori terms, for
example they may need to consult with local iwi before submitting their application.
Wine producers considering registering trade marks containing Maori names may need
to do this anyway, so this should not be an onerous provision.

| therefore propose that the Gl Act provide that the Registrar may refuse to register a
Gl if its use or registration would be likely to offend a significant section of the
community, including Maori. | also propose that section 45 of the Act be amended to
allow for a registered Gl to be cancelled on the grounds of offensiveness. This will
ensure that the grounds for cancellation of a Gl are aligned with the grounis for refusal
of registration in the GI Act. @

If the provisions for registering a Gl in the Gl Act are broughti

Deemed registration of ‘New Zealand, North Island, South Island’ %
(o)

as enacted
could not be entered on the register until and unles lication for regisjration
made. That is, the Gl Act makes no provision for ° d’ Gls.

41  Currently, the terms ‘New Zealand’, ‘North | “South Island; y New
Zealand wine makers as Gls. If these tex Q € recognf @s In foreign
markets, they will need to be registeregNt\Ne aland. R 9(2)(j)

42 | consider that this | dealt with by the Gl Act to deem the terms
‘New Zealand’, d4And ‘South ISI5 obe New Zealand registered Gls and
| recommend t ct be amghded, aécordingly. However, registration of these
terms in cannot _gharanteg ) thdt other countries will accept them for
registration, Will still ngex e other countries’ criteria for registration.

43 's% is followe @ mend that the Gl Act be amended to provide that

e term ‘New by a wine producer would not constitute use of

ealand’ a i rm is required by other laws or regulations to denote the

ntry of or, yjne, and such use is in the course of trade and not in such a
manner e public.

44 Thi necessary as the Wine Regulations 2006 require wine to be labelled

o

endment of Registered Gls

45

46

untry of origin. In the absence of such a provision, a wine produced in

aland, but which was not eligible to use ‘New Zealand’ as a Gl (for example
ause it did not meet the 85% rule), might be in breach of the Gl Act if the term ‘New

Zealand’ was used for the purpose of indicating the country of origin of the wine.

The Act provides a procedure for a Gl registration to be amended. As enacted, the
indication itself, the conditions of use and related boundaries may be altered without
restriction. It is not, however, in the public interest to allow complete freedom to amend
the indication registered as Gl.

For example, if the term ‘Martinborough’ was registered as a Gl, it would not be
desirable to allow this to be amended to, say, ‘South Wairarapa’, which encompasses a
much larger area, and would effectively be a different Gl. In this case, the term ‘South
Wairarapa’' should be the subject of a separate application for registration, rather than
an application to amend an existing registration.

&



47 However, it is also not desirable to prohibit all amendments to the indication itself. This
would prevent amendments to the indication to reflect minor changes in spelling or
usage. A reasonable middle ground would be to allow amendments to the indication
itself only where the amendment did not substantially alter the character of the
indication. | recommend that the Gl Act be amended accordingly.

48 An example of an amendment that would not substantially alter the character of the
indication might be a change from ‘Wanganui’ to ‘Whanganui’ to reflect the decision of
the New Zealand Geographic Board in respect of this name. On the other hand, the
amendment of ‘Wanganui’ to ‘South Taranaki’ would not be permitted as this would
substantially alter the character of the indication. The decision as to whether an
amendment would be allowable or not would be made by the Registrar.

Award of costs in proceedings under the Gl Act @ &
49  There is no provision in the Gl Act to allow the Registrar to a of costs {0 a@
prevailing party in any proceedings before the Registrar. In sance of this p
vexa
i It

there is a risk that some parties may initiate frivolo s proceedings

have little chance of success, or may pursue pr at might bg~hetter d
with through negotiations between the partie cR \proceeding Jpose
unnecessary costs on parties to defend an trar.

50 Other statutes dealing with registereqi property ridhfs, the Patents
Act 2013 and the Trade Marks Act provision fqQr th axd of costs, and for
the provision of security for c&s{s iQnev212 and 213 of the
Patents Act 2013).

51  Accordingly, | recomnie S provide the Registrar with the

any party i y“for costs where the Registrar considers

there J 512 th eSpecialiiforeign based parties, may not be able to
comp 3 {
Mie ments %
h e i

ment (Secti
: t provides for it to be brought into force by Order-in-Council.
eqs the Act amended to provide that the Gl Act will enter into force on a

to be determined).

commend that section 3 be amended to provide that one of the purposes of the Act
is to protect the interests of consumers. This recognises that one of the main reasons
for registering Gls is so that consumers can be confident that a wine labelled with a
registered Gl actually originates from the region denoted by the Gl. It would also more
closely align the purposes of the Gl Act with those of the Fair Trading Act 1986, the
legislative vehicle under which registered Gls are enforced.

Registration of Gls (Section 8) and removal from register (s45)

54  As enacted, section 8 provides that a Gl must be registered unless one or more of the
conditions set out in sections 10 — 15 apply. However, sections 16 and 17 also set out
conditions under which a Gl should not be registered. There was no policy intent to
omit reference to sections 16 and 17. | recommend that section 8 be corrected to refer
to sections 10 — 17.



55 If section 8 is amended as set out above, the grounds for removal of a Gl registration
under s45 will not be the same as on which registration can be refused. However, the
policy intent behind s45 was that the grounds for cancellation of a Gl should be the
same as the grounds for refusal of registration. | recommend that section 45 be
amended so that the grounds for cancellation are consistent with the grounds for
refusal.

56  This amendment would also ensure that s45 complies with New Zealand’s obligations
under the New Zealand and the Separate Customs Territory of Taiwan, Penghu,
Kinmen and Matsu on Economic Cooperation (ANZTEC).

Sections 22 - 24 — Restrictions on use of foreign registered geographical indic

57 | recommend that sections 22 and 24 be amended to clarify that forgi |stered Gls
must be:

o used in accordance with the scope of the reglstratlon i of origin
o used in accordance with any conditions impose eir ¢ try of ori
o used in accordance with their registration and, which s any
conditions imposed by the Registrar of Indlcatlo
58 This is not clear from the present wordj s 22 and %

Section 29 — Prior continuous use of

59  Section 29 allows a ‘New Zeala g
continue using it, even thgugNt w. [ the Gl Act. The policy intent
was that the protecti apply to succe o the person or entity, but this

ill ens}% . tectlon of s29 is not lost as a result of
ications

e amended to make it clear that the Registrar of Gls is

utlve of the Ministry responsible for administering the Act

nd that there be a new provision setting out the powers and

trar, and allow those functions to be delegated (except for the

ion), along the lines of similar provisions found in the Trade Marks Act

ommissioner of Trade Marks and the Patents Act 2013 for the
er of Patents.

%@ 3 — When the Registrar may establish geographical indications committee
S

ection 53(3) provides that the function of the Committee is to advise the Registrar on

issues relating to the boundaries and the use of a place name as a geographical

indication. However, section 54(3) implies that the Registrar can establish the GIC to

advise the Registrar on matters that do not relate to boundaries and the use of a place
name.

62 To deal with this conflict, | recommend that section 53 should be amended to clarify
that the functions of the GIC include the ability to advise the Registrar on the matters
that do not relate to issues associated with the boundaries and use of a place name as
Gl.



Provision for use of agents

63

There is no explicit provision in the Gl Act for applicants or other interested parties to
deal with the Registrar through an agent. Legislation relating to other registered
intellectual property rights, such as patents and trade marks, makes explicit provision
for agents and there is no reason why this should not be the case with Gls.
| recommend that the Gl Act should be amended to clarify that applicants and other
interested parties can use agents when dealing with the Registrar.

Consultation

64

65

66

Fiscal Implications
67

The following agencies have been consulted: Ministry for Primary Industries, Ministry of

Foreign Affairs and Trade and the Treasury. The Department of Pri inister and

Cabinet has been informed.

NZWine and the Distilled Spirits Association of New Zealand d on these

proposed amendments. It was not possible to carry out wi n tion, due t
prop

deadline of 31 March 2015 imposed by Cabinet for repgrting k on the
amendments. @

Both NZWine and the New Zealand Distill
likely small number of applications to regist&
fees may need to be relatively high i
regime. Both organisations are co

An increase to the IP. eline (Vote C
Intellectual Propert be requir

egistration and Granting of
osts of implementing the Gl Act

are known, alth S be recoyere fees from users of registered Gls.
This would rgq be set at £ ‘@o iate level to ensure full cost recovery so
there waqul erall impa¢¥’on \the) government’s operating balance. Once the
costs “ehanges to s'will be sought.

Z e commeriCi in the near future to determine the costs involved in
ting the NYrsowork will then be used to determine the level of fees that

[ recovef these costs. The small number of applications for Gl

i to be filed may mean that the application fees would need to

life cost recovery approach may be required which in may deter
parties from applying for registration.

proposals in this Cabinet paper appear to be consistent with the New Zealand Bill
of Rights Act 1990 and the Human Rights Act 1993.

@egislative Implications

70

71

The proposals in this submission involve amendments to the Gl Act. These will be
made through the Geographical Indications ((Wines and Spirits) Amendment Bill which
has a Category 3 priority (to be passed if possible in the year) in the 2015 legislation
program.

Additionally a comprehensive set of regulations also need to be developed setting out
procedures under the Act. Fees will also be set in the regulations.

&
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Regulatory Impact Analysis

72 A regulatory impact statement for the policy proposals listed under the heading
‘Significant Amendments’ is included as Appendix A. The remaining policy proposals
relate to minor amendments to correct drafting errors, remove inconsistencies and
clarify some provisions to ensure that they reflect the original policy intent, for which a
Regulatory Impact Statement is not required.

Quality of the Impact Analysis

73  The General Manager, Strategic Policy Branch and the Ministry of Business, Innovation
and Employment Regulatory Impact Analysis Review Panel have reviewed the
attached Regulatory Impact Statement (RIS) prepared by the Minisir”of Business,
Innovation and Employment. They consider that the informa analysis
summarised in the RIS meets the criteria necessary for ministe pare the

&



11

Recommendations

74 The Minister of Trade and the Minister of Commerce and Consumer Affairs
recommend that the Committee:

a.

Note that the Geographical Indications (Wine and Spirits) Registration Act 2006
(the GI Act) has not been brought into force;

Note that:

N

@xpiration of a registered Gl to the person who applied for a Gl registration

in December 2014, Cabinet agreed to bring the Gl Act into force;

Cabinet also agreed to the Ministry of Business, Innovation and
Employment (MBIE), working closely with the Ministry of £ereign Affairs
and Trade (MFAT) and the Ministry of Primary ies (MPI),
commencing work to implement the Gl Act (EGI Min fs).

before the Gl Act can be brought into forc mendment
required and directed officials to report baab t by 31 March

on such amendments;
mprove @ and
i % s of the Act,

once the costs of

some substantive amendments ar
cost-effectiveness of the registr

some minor amendments
correct drafting errors a

an increase to the\IRO aseline will D 0
implementin@A known.

irfconsiste

f developing
and MPI

at Offiey
dments j X
t

' antive amendments to improve the workability and
ness Gl Act:
heve

noted a number of other provisions
desirable to improve the workability
back to Cabinet separately on these
months, rather than delay submission of

gistration renewal regime whereby registrations must be
ry 10 years;

re the Registrar of Geographical Indications to give notice of pending

and any other person who the Registrar thinks may have an interest in a
registered Gl;

provide that the Register of Geographical Indications contains sufficient
information to allow the Registrar to fulfil the requirements set out in the
recommendation above;

provide that, where a registered Gl has lapsed due to a failure to pay a
renewal fee, the Gl can be restored if an application for restoration is made
within a prescribed time period after lapsing;

provide that the Registrar may refuse to register a Gl if its use or
registration would be likely to offend a significant section of the community,
including Maori and also that section 45 of the Act be amended to allow for
a registered Gl to be cancelled on the same grounds;

deem the terms ‘New Zealand’, ‘North Island’ and ‘South Island’ to be New
Zealand registered Gls for wine;

&
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o clarify that use of the term ‘New Zealand’ would not constitute use of ‘New
Zealand’ as Gl if the term is required by other laws or regulations to denote
the country of origin of a wine, and such use is in the course of trade and
not in such a manner as to mislead the public;

o restrict amendments to the indication of a registered Gl to those where the
amendment does not substantially alter the character of the indication;

o provide that the Registrar of Geographical Indications has the power to
make an award of costs in proceedings before the Registrar;

o provide that the Registrar of Geographical Indications has the power to
require parties to proceedings to provide security for costs.

Agree to the following minor amendments:

. require the Gl Act to enter into force on a speC|f|

. provide that one of the purposes of the Act is to teet the mteres
consumers;
. correct section 8 to refer to sections @— 5)

as conditions under which a Gl

. require that foreign registere
scope of the reglstratlo i nditions imposed
by their country of [ [ i New Zealand which,
includes any con jstrar of Geographical

Indications;
o clarlfy t ctlon 29
entlt s uccessor
gistrar of Gls is appointed by the Chief

der sectj :
of the Mi - popsible for administering the Act;
@ oduce a ﬁ@ ion setting out the powers and functions of the

0 a ‘New Zealand person or

egistrar, ose functions to be delegated (except for the power

% of delegation
%unds for cancellation of a registered under section 45 with the

X

refusal of registration in section 8;

y that the functions of the Geographical Indications Committee
V|ded for under section 53(3) include the ability to advise the Registrar

% on the matters related to issues other than those associated with the
boundaries and use of a place name as Gl;

o provide that applicants for Gls and other interested parties may deal with
the Registrar through an agent.

Invite the Minister of Commerce and Consumer Affairs to issue instructions to
the Chief Parliamentary Counsel to give effect to the amendment proposals
outlined in recommendations 4 and 5 above.

Hon Paul Goldsmith
Minister of Commerce and Consumer Affairs

/

/







Executive Summary

6. The Act was enacted in 2006 but never brought into force. On 10 December 2014, Cabinet
agreed that the Act be implemented in order to avoid the risk that non-implementation might
undermine the trade strategies of the New Zealand wine industry, and to facilitate efforts to
begin negotiations between New Zealand and the European Union (EU) on a Free Trade
Agreement.

7. MBIE has identified some problems with the Act that will require amendment before the Act
can be implemented. Some of these amendments are minor and technical and not dealt with
in this Regulatory Impact Statement (RIS). Others are more substantial and are required to
ensure the workability and sustainability of the registration process, and are the subject of
this RIS.

8. A significant problem with the Act, as enacted, is that it does not provid
term source of funding for the maintenance of the Register. Once a
(Gl) is registered, it remains on the Register indefinitely until rem
no provision that would enable costs to be recovered from Gl u
placed on the Register.

inable long-
ndication
ed. There |€f

9. This could be a significant problem, as it is anticipate@
applications for registration within the first year
Zealand wine Gls, and 0 - 2 applications per,
has to cover the cost of examining the intia
the Register for an indefinite period, the\

pliCation fee
aintenance of
to be set at a level

10. Currently, the actual costs i din taling the Register are not
known. The Intellectual ffice of New Z), which will have
responsibility for admj ' Act, will bg’¢ ciig work in the near future to
determine the cos :

11. The prefer d
fixed ter
beln elong-te

g issue is to provide that Gls will lapse after a
e prescribed renewal fee, the level of renewal fee
aintaining the Register can be met from these fees.

12 o the sp fled te e preferred option is ten years, the same as for registered
arks As , slich as five years, may lead to lower initial application fees, but

3 Is likely t b mcreased costs to both the Registrar and Gl users of more
equent I ger term, such as twenty years, may reduce the costs associated
with ren ay lead to higher initial application fees, as the initial fee will have to
% rds the cost of maintaining the Register for a longer period of time.
% he Gls lapse after a specified period of time also has the advantage that Gls that
longer in use are likely to lapse, as their users are unlikely to want to pay the renewal

ThIS will make these Gls available for third parties to use in a non-Gl sense, for example
as part of their trade marks.

14. The other changes proposed are intended to ensure that the Gl registration system operates
smoothly and meets the objectives set out in this RIS. These are:

o where a Gl registration has lapsed due to failure to pay a renewal fee the registration
may be restored, if an application for restoration is made within a prescribed time
period;

° deem the terms ‘New Zealand’, ‘North Island’ and ‘South Island’ to be New Zealand
registered Gls;

° provide that the Registrar may refuse a Gl whose use or registration would likely be
offensive to a significant section of society, including Maori;
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. provide that, once registered, amendments to a Gl would only be permitted if the
amendments did not substantially alter the character of the indication (while allowing
amendments to the associated boundaries and conditions of use); and

. provide the Registrar with the ability to make awards of costs, and seek security for
costs, where appropriate.

Background

15.

16.

17.

18.

A Gl is an indication (usually a regional name) used to identify the geographical origin of
goods that have a given quality, reputation or other characteristic essentially attributable to
their geographical origin. Gls have traditionally been used for agricultural goods and
foodstuffs that have qualities influenced by unique local characteristics like climate and soil.
Well-known products identified by Gls include Champagne, Scotch Whisky Prosciutto de
Parma (Parma Ham).

The use of Gls by New Zealand producers is largely confined to t althoug
foreign wine producers selling into the New Zealand market als he New
Zealand spirits market, only foreign distillers use Gls to ideptify theix pro ucts For exa
foreign producers claim that terms like ‘bourbon’,
be used by potential New Zealand competitors. So
to distribute products bearing foreign Gls in New,
‘bourbon’, ‘cognac’, ‘scotch whisky’ and ‘tequij .‘

In 2006 the Act was enacted but has n D ught into f ecember 2014
Cabinet agreed to implement the surroundi |S|on to implement the
Act are discussed more fuIIy in the aggo panylng submission

recommending implementat

Cabinet decided to im Act at this # potential risks should the Act not
be implemented. T, ude:

. undermi I y trade str; owth potential;

on New |rat|ons for a Free Trade Agreement with the

%?b rade negotl ith the EU commence, the non-implementation of the Act
% make it e5 ‘rf EU to push its Gl agenda onto New Zealand.

Q

register

Geo iCations (the Registrar) and a Gl will only be registered if the criteria set
are satisfied. The Act also establishes procedures to enable interested third
hallenge the Registrar’s decision to register a Gl, and to apply to cancel the
ation of a GI. A wine producer can use a registered Gl for the wine if at least 85% of
e wine originates from the area denoted by the Gl (‘the 85% rule’).

We have identified a number of problems with the Act that require amendments before it can
be implemented. Some of these are required to correct drafting errors and to remove
inconsistencies. These are not dealt with in this RIS. Others are required to improve the
workability and sustainability of the registration procedure, and these are dealt with in this
RIS.

'31 March 2015 9EGI Min (14) 21/8
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21.

22.

The main issue dealt with in this RIS is the provision of sustainable funding for the long term
maintenance of the Register given that most applications for registration will be filed within
the first few ears of entry into force. Some of the other proposals arise as consequence of
the proposed solution to the funding issue. Other proposals are intended to ensure that the
registration process works smoothly and do not impose undue costs and complexity on Gl
users and third parties.

Cabinet has agreed for MBIE, working with MFAT and MPI, to commence a policy process to
develop the amendments. MBIE has been directed to report back to Cabinet on possible
amendments by 31 March 2015.

Objectives

23.

24.

consumers).
Impact Analysis @
a ar

Provide a regulatory environment for a protection of Gls in the New Zealang/vine and spirits
industries that:

a. is cost-effective, sustainable and accessible (that is, it minimj

tape’ imposed on Gl users so as to facilitate the registrati

b provides a sound trading and marketing environme es, rather than
creates barriers to, the trade in wine and spirits does not impase \yRjust
restrictions on the legitimate activities of wine &, of mislead or

In this analysis the symbols used in.th
have the meaning set out below (c

mmarisin &%of the proposals
e with uo):
= positive @
X  =npegative %@ :@
roposals relati %ue of sustainable funding for the Register have not
\;". with the s hese proposals arise as a ‘consequence’ of the initial
tion on tEis iss hat there is no formal ‘status quo’.
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Issue 1, Part 1: Provision of a Sustainable Source of Funding for
the Operation of the Act

Status Quo and Problem Definition

26.

27.

28.

29.

30.

@a

At present, the Act only provides for a single application fee to be paid at the time the initial
application is made. Once registered, a Gl will remain on the Register indefinitely unless the
registration is removed or cancelled. There is no provision in the Act for recovering costs
from Gl users once the Gl has been registered.

It is anticipated that once the Act is brought into force, there will be an initial ‘burst’ of about
30 - 40 applications for registration, mostly from New Zealand producers. The New Zealand
Win industry has indicated that it has developed a list of 30 ‘priority’ New Z nd Gls for
which it will seek registration. Following this, the number of applications j to drop to
perhaps 0 - 2 applications per year, mostly from foreign applicants.

This raises the question of how the long-term maintenance oft gl il be pa%@
i

This includes the ongoing costs of establishing and malnta 2F g a ité and a publi
accessible electronic register. Income from new applicati
cover these ongoing costs.

( any) may not be Quffici

' ‘ e not
' < oommencmg
e Act. This work will
er these costs. The

Currently, the actual costs involved in establi
known. IPONZ, which have the responsibjljt
work in the near future to determine th
then be used to determine the levelof
small number of applications for Gl

fees may need to be high (
ing, howeveg §)isNg considered to be a viable option.
rty rights, erepyTvaiegoods. Therefore, the case for taxpayer
r

@ K3 Guidelines for Setting Public Charges in
&"V‘ or recovering the costs of a private good from

One possible option is
Gls, like other inte
funding is we
the Public se

and distil
blem i |s titi |s sirable for Gls to be registered for an indefinite term. If a
|nto disu is no“value in the Gl remaining on the Register. In fact, the
sQhxtinued regist t Gl may unnecessarily restrict the activities of some wine or
plrlt pro h the affected producers could apply to have the Gl registration
remove be significant costs associated with this. An application for removal of a
eed to be accompanied by appropriate evidence, and will likely need the
a lawyer or patent attorney in its preparation.
S d Impact Analysis
e considered the following options for sustainable funding of the Register:
A single upfront fee at the time of registration (status quo)

Contracting NZWine? and the New Zealand Distilled Spirits Association (NZDSA) to
pay an annual maintenance fee to IPONZ

C. Meet the costs through fees collected under other intellectual property laws

d. A periodic registration renewal system (preferred option)

2 NZWine is an industry body representing New Zealand winegrowers and is funded by a compulsory levy on
winegrowers.
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A. Asingle upfront fee at the time of registration (status quo)

33. This would involve charging a single upfront fee at the time of registration. This fee would
have to cover the costs of the initial examination of the application and contribute to the
ongoing maintenance of the Register. It is likely that the fee will need to be much larger than
for the other options. There are some major downsides to this.

34. First, there is a significant risk that a large upfront fee will deter applications. If New Zealand
Gls are not registered in New Zealand, this may make it difficult for New Zealand producers
to use and register their Gls in other countries. Many countries will only register foreign Gls if
they are also registered in their country of origin. This is the case for foreign Gls registered
under the Act.

35. Second, it is not good financial practice to accumulate very large surpluses iéthe short run to

fund a government service in the long run.
36. This option will not address the issue of Gls that have fallen into di gon the
Register.
B. Contracting NZWine and NZDSA to pay an annual main e fee td IPONZ

37. Under this option, NZWine and NZDSA would be re
regulation, to pay an annual fee to the Registr

ar {e-6Q osts of a
Register. It is likely that most Gls registered .
provided by MP

There is a precedent for such an agreem
NZWine to the cost of New Zealand s

38.
buting to the registration
Z\Wine represents domestic
ers. NZWine is funded by a
~of all of whom will use Gls.
39 t have fallen into disuse remaining on the

@ under other intellectual property laws
: osts ministering the Gl registration regime would be met through
¢ jntellectual property statutes, in particular those relating to patents,
?.b /This would mean that patent, trade mark and design owners would
pay som goSts of operating and maintaining the Register. This option is also contrary
to puplj a% principals because some of the fee collected from these owners would be

u ervice they obtain no benefit from, either directly or indirectly.

41¢ uditor-General’s Charging Fees for Public Sector Good and Services does not rule out
oss-subsidies in certain circumstances. However, paragraph 2.14 states that any cross-
bsidising must be clearly authorised and transparent and the reasons for doing so clearly
documented. Three is no case for requiring patent, trade marks and designs applicants to
subsidise a Gl register which does not provide them with any benefit.

42. This option will not address the issue of Gls that have fallen into disuse remaining on the
Register.
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D. A periodic registration renewal system (preferred option)

43. Under this option, Gls would be registered for a limited term specified in the Act, with a right
of renewal on payment of a prescribed renewal fee. There would be no limit on the number of
times a Gl could be renewed. If the renewal fee is not paid, the Gl registration would lapse.
The renewal fees would then provide an ongoing source of revenue to fund the maintenance

of the Register.

44. This approach is consistent with the principle that there is a strong case for recovering the
costs of a private good from those who benefit from it. This will mean that initial application
fees will be lower than would be the case for the status quo, as they will only have to
contribute to the costs of the initial examination and the costs of maintaining the Register
until the first renewal fee is due. This will assist in ensuring that the Gl registration system is
accessible to Gl users. It is MBIE'’s preferred option.

45. If renewal fees are to be used to fund ongoing maintenance of the Regi

will need to be set at a level that is significantly higher than the co
processing an application to renew a registration. There would to
nd

the Act for this, along the lines similar to
2002.

46. A further advantage of a renewal fee system is tha
users are likely to all the registration to lapse tif

will minimise the risk of unused Gls remaini%egister.&

the Patents Act 20

ayment of t

Trade Marks A

a
%Ered Gl falle

\ile_renewal fee
strar of
eXplicit autheox

e, its
e. This
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Issue 1, Part 2: Limitation on the Term of a Geographical Indication

Term of a Registered Gl — Problem Definition

47. If, as proposed above, Gls are to be registered for limited terms, with a right of renewal, what
should the term of a Gl be?

Options and Impact Analysis

48. We have considered three options:
a. Afive year term

b.  Aten year term

c. Atwenty year term @
A:  Afive year term <§

49. If the term is five years, Gls that have fallen into disuse will re n Régister foron
short periods before lapsing as their users may be unwilling4Q pay renewal fee. HO
o

a five year term may lead to excessive costs for Gl applicafRisicompared to the off
Applicants will incur costs in applying for renewal of a 2

A\

B. Atenyearterm

50. A ten year term will increase the lik
remaining on the Register ed
Gl users will be less th

incurred by the Registrar in processing the reneyat;
renewal fee. There will also be costs to the i|
renewal of a Gl is due.

Sve fallen into disuse
\MNawever, the costs imposed on
51. Tenyearsis alsot

owners of regi Mmarks. The i of a ten year term for registered Gls may
simplify agiin '

or Gl ap g it easier for them to keep track of renewals
and red thesri ents will be missed. A then year term is MBIE’s
pre : o
5 %,- af term ma eankt e initial application fee is higher than for a five year term as
he\ipitial fee wilkhay: ntribute towards maintenance of the Register for ten years
instead of fiv% e consider that the higher fee will be offset by the lower costs to

both Gl e Registrar due to the reduced frequency of renewals.

into disuse will remain on the Register for significant periods of time.

53
ere is also a risk that this relatively long period between renewals may lead to significant
numbers of registered Gls lapsing through inadvertent failure to pay the renewal fee. This
may arise because the entities who originally applied to register the Gls may have ceased to
exist, or changed name or address without informing the Registrar, and so may not receive
notice from the Registrar that a renewal fee is due. There is also no provision in the Act that

requires all the users of a Gl to be listed on the Register, so it may be difficult for the
Registrar to ensure that all users are aware of the impending renewal.

C. A rm
%%e%of a registered Gl is twenty years, there is a risk that registered Gls that have
I

55. A twenty year term will likely mean a higher application fee than for five or ten year terms, as
the application fee will have to contribute to maintenance of the Register for a much longer
period.
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56.

If significant numbers of Gl registrations lapse inadvertently, this could cause problems for Gl
users if the Gls are also registered in other countries. Many countries will register foreign Gls
only for as long as they are registered in their country of origin, so lapsing of the New

Zealand registration could lead to lapsing of the registrations in other countries. There may

be considerable costs for Gl users in regaining protection in other countries.

effective, sustainable
and accessible

May impose higher
costs on Gl users
than the other
options due to the
costs of more
frequent renewals.

Application fees may
need to be higher as the
initial application fee will
need to contribute to
maintenance of the
Register for 10 years
instead of five, but this
will be offset by lower

Objective Five year term Ten year term Twenty year term
(preferred Option)
Gl regime is cost- s v %

q

Reduces the long
term costs of

renewing-Gls, but

may |

ina failure to
al fee

bacluseof the lon

Qn}te al between

S

environment th
facilitates, rat
creates

the trad

Applicati
) - wo an
i p or(th ,
&1 ) >
< \ {n
I'ISk that r aI @la enance of the
ents wil egister for twenty
o~ (b\ years.
Provides a sound Q ["S
trading and
marketing Significant risk that

Gl registrations will
lapse inadvertently,
leading to potential
loss of protection for
these Gils if they are
registered in other
countries. There is
also a significant risk
that unused Gls will
remain on the
Register for long

periods of time.
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Issue 1, Part 3: Restoration of Lapsed Gl Registrations

Status Quo and Problem Definition

57. If Gl are registered for fixed periods and must be renewed if protection is to be maintained, it
is possible that some Gls will lapse through inadvertent failure to pay the renewal fee before
the term expires. This could be a particular problem given that, under the Act, a Gl does not
have a formal ‘owner’ who can take responsibility for maintaining the registration. Instead,
responsibility for ensuring that a Gl registration remains current lies with users of the GlI.
There is a risk that individual users assume that another user will pay the renewal fee, with
the result that the fee may not be paid at all.

other countries, the registration in those other countries may lapse. Many ries will

register foreign Gls only for as long as they are registered in their count

Options and Impact Analysis & @
59. We have considered the following options:
a. No provision for restoration (status quo) %
b. Allow restoration without conditions, on ths v f any inte S
<§I' ation of a %@%
psiig (preferre%

58. If the registration of a New Zealand registered Gl lapses, and the Gl is also E%istered in

C. Allow restoration without conditions, o erson but

only within a prescribed time periQd f¢Qrs
d.  Allow restoration only if the Iq@
A.  No provision for restoratio

60. Under this option, if a on lapses on-payment of a renewal fee, the
registration could ¢ The onl protection could be regained would be
to file a fresh appliGati gistration s WobldDe very costly, as the Registrar would
have to treat t licafion as an y bn and examine it from scratch. There is also
a risk th m € possibl inegistration if the Gl has been registered as a
tradema tween the dat and the date the fresh application was filed.

61. %’)e unfair to Gl % jven there may be significant risk of inadvertent lapsing due

efact that no o erson\as responsibility for maintaining the registration, and there is

qoyrequirement r Gl users to be listed on the Register. This will make it difficult

or the Regigfrar e that all users are informed of an impending renewal.
B. Allo rati ithout conditions, on the application of any interested person
62. uld minimise the costs imposed on Gl users. The costs of processing an

would be much less than the costs of filing a new application. However, there
be little incentive for users to pay the renewal fee on time. This could lead to
nificant numbers of Gls on the Register being marked as ‘lapsed’ but which could be

@ restored at any time.

63. This would effectively mean that third parties could not use lapsed Gls in a non-Gl sense, for
example as trade marks, because of the possibility that they could be restored at any time.
This would unreasonably restrict the ability of wine producers to use terms that should
otherwise be free for them to use.
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64.

65.

66.

67.

68.

69.

Allow restoration without conditions, but only within a prescribed time period from lapsing

(preferred option)

Under this option, a lapsed GI could be restored, but only within a prescribed time period

from lapsing. The time period will be specified in the regulations, but is likely to be no more
than 12 months. Failure to file an application for registration within this period would result in
the Gl becoming unrestorable and a fresh application would be required.

This option would minimise the costs imposed on users of registered Gls. There would be an

obligation on the Registrar to publicly notify that a renewal fee is due to reduce the risk of a
registered Gl lapsing die to inadvertent failure to pay a renewal fee.

This option would also provide greater certainty to third parties, as they would know that if an

application to restore a Gl was not made within the prescribed time limit, the Gl registration

could not be restored. This is MBIE’s preferred option.

Allow restoration only if the lapsing was unintentional

Under this option, restoration would only be possible if an inter
restoration could make a prima facie case that the lapsing

A provision along these lines woul
registration to pay renewal fees on

p applying fox
¥aS Not ntional, for exa i
: as

Qi\ther&

of the GI, and

Gl to be

yn maintaining a Gl
that Gl users, having

d make it very difficult to restore a Gl that has lapsed

al fee.
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Issue 2: Deemed Registration of ‘New Zealand’, ‘North Island’ and
‘South Island’ as Gls

Status Quo and Problem Definition

70. If the provisions for registering a Gl in the Act are brought into force as enacted, Gls could
not be entered on the Register until and unless applications for registration are made. That
is, the Act makes no provision for ‘pre-registered’ Gls.

71.  Currently, the term ‘New Zealand’, ‘North Island’ and ‘South Island’ are in use by New
Zealand wine producers as Gls. If these terms are to be recognised as Gls in foreign
markets, they will need to be registered in New Zealand. However, given the diversity of
geologic and climatic conditions in New Zealand as a whole, or in the North lsland, or in the
South Island, it is possible that these terms might not meet the requirem registration.

72. The definition of ‘geographical indication’ contained in s6 of the < g
“A geographical indication is an indication that |dent|f|es a wi as originati
the territory of a country, or a region or locality in that terrj her glven qu ty,
reputation, or other characterlstlc of the wine or spirit IIy attributa }

geographical origin.”
73. If these terms are not registered in New Zea e diffic
Sibr "~
he

countries. Many other countries, for exa clg
d|ff|cultt Qrote

protected in its country of origin. This
rmit forel§§ W

Zealand Gls in foreign markets as
trade on the reputation of N
Options and Impact An
i i n conS|d =ro
iggtions to b glster the terms ‘New Zealand’, ‘North Island’
(status
ical indication

% orth Island’ and South Island’ to be New Zealand

them in other

Gl unlessiitis
tegrity of New

to use these terms to

74. The following opti
a.

impose significant costs on Gl users, as they would have to pay the

. However, there is no guarantee that the Registrar would register these terms.
Registrar did decide to register the terms, the registration could be challenged,

s successfully, by third parties.

If these terms cannot be registered in New Zealand, they will not be able to be protected in

other countries. This substantially reduces the benefits from using these terms as Gls.

B. Change the definition of geographical indication

77. This would involve changing the definition of ‘geographical indication’ such that terms such
as ‘New Zealand’, ‘North Island’ and ‘South Island’ could be registered. This is not desirable,
though, as it would mean departing from the internationally recognised definition of
‘geographical indication’ in the WTO TRIPS Agreement®.

® World Trade Organization Trade-Related Aspects of Intellectual Property Rights Agreement
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78.

79.

80.

81.

This would provide a broader standard of Gl protection, including for foreign Gls, than
minimum standards set out in the TRIPS Agreement. There is no evidence that providing
such broader protection, other than special cases such as ‘New Zealand’, ‘North Island’ and
‘South Island’, would provide any benefits to New Zealand.

Deem that ‘New Zealand’, ‘North Island’ and ‘South Island’ to be New Zealand registered
geographical indications (preferred option)

This would involve amending the Act to deem the terms ‘New Zealand’, ‘North Island’ and
‘South Island’ to be New Zealand registered Gls. This is MBIE’s preferred option. However,
registration of these terms in New Zealand, while necessary in order to obtain registration of
these terms in other countries, does not guarantee that other countries will accept them for
registration. They will still need to meet other countries’ criteria for registration.

If this course is followed, it will also be necessary to amend the Act to prowWd€ that the term
andk 4s.e Gl if the
igin 8f\e'wine and q

26 of the Act makes similar provision in relation to use of wing or s (i producer’s na
or address. The Wine Regulations 2006 require wine la carry a statement{of the
country of origin. @

In the absence of this provision, a wine produc used ‘N % 8"\t denote
the country of origin of a wine is required egulation outd/be in breach of
the Act if the wine did not meet the requ|i out in the % of a New Zealand

registered Gl. The following exam % ed’to clarify t %ten

V.

Zealand’ as i
000s. A v

N Wire that is a hle 60% New Zealand wine and 40%
ing taking place d. New Zealand is therefore the

T
DA

lations 2006 requires the wine to be labelled in a manner

ould not be entitled to use ‘New Zealand’
e 85% rule.

as a Gl on the IGhe&kbecalge the wine

e e. In this case, the label would have to indicate that the
\‘o atSo that the wine contains wine from Australia).

n se, the u o%ds New Zealand’ on the label should not constitute use of the term

f the term is required to satisfy Regulation 7 of the Wine Regulation

N\
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Issue 3: Refusal of Registration of ‘Offensive’ Gls

Status Quo and Problem Definition

82. There is no provision in the Act that would allow the Registrar to refuse to register a Gl if use
or registration of the Gl would be offensive. There is also no provision that allows a third
party to apply to oppose or cancel a registration on grounds of offensiveness. In the absence
of a similar provision in the Act, it would be possible to register a term as a Gl that would be
refused registration as a trade mark for wines or spirits on the grounds of offensiveness. This
is undesirable.

Options and Impact Analysis

83. Two options have been considered:
a. No provision relating to ‘offensive’ Gls (status quo) «
b.  Adopt a provision along the lines of s17(1)(c) of the Trade& t 2 (preferred( E ;

option)

A.  No provision relating to ‘offensive GIs’ (status quo) ;;
84. Itis possible to register Gls as trade marks. Howeve exst s & arks

Act 2002 registration can be refused if use or ‘oﬂ
0

with alcoholic
of a place or other

with some Maori names, where use or r
beverages may be offensive to Magri.
geographical name with an associa{ign

B. Adopt a provision along the s Act 2002 (preferred option)
85. This option involves a iIgO\amMgrovision alog Gt s17(1)(c) of the Trade Marks Act

2002. There will al e g a provi peits a third party to oppose or apply to

cancel a regis

ti%‘!

. .

\IIZ (SIS
Qlg"arelikely to be

86. he-frade Marks Act 2002 suggests that very few
able under such a provision. The adoption of this
mpose cos gants proposing to register Maori terms in particular, for
may nged to wt with local iwi before submitting their application. Wine
rs consigdering ¥egisteting trade marks with Maori names may need to do this
agQyway, so this O¥be an onerous provision.
87. Where Maori name, the Registrar may seek advice from the Maori Advisory

ection 39 of the Act provides that the Registrar may obtain advice on, and

Co t
regis Nity-
% onsdlt, in respect of matters connected with registration of Gls.

option of this provision will also require s45 of the Act to be amended to allow for a
registered Gl to be cancelled on the grounds of offensiveness. This will ensure that the
grounds for cancellation of a Gl are aligned with the grounds for refusal of registration in s8
of the Act.
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Issue 4: Amendments to Registered Gls

Status Quo and Problem Definition

89. Section 46 of the Act provides a procedure for a Gl registration to be amended. As enacted,
the indication itself, the conditions of use and related boundaries may be altered. It is not,
however, in the public interest to allow complete freedom to amend the registration.

90. For example, if the term ‘Martinborough’ was registered as a Gl, it would not be desirable to

allow this to be amended to, say, ‘South Wairarapa’, which encompasses a much larger

area, and is effectively a different Gl. In this case, the term ‘South Wairarapa’ should be a

subject of a separate application for registration, rather than an application to amend an

existing registration.

a. Allow any amendment to the indication itself ( ) g
b. Prohibit any amendment to the indication itself, epiferthe purpose ecti
obvious errors in the indication as originally red g

Options and Impact Analysis @
91. i i
status ¢ o)

Three options have been considered:

C. Allow amendment to the indication itself, idmendme t
substantially alter its character (prefer 3 &
A.  Allow any amendment to the indica 'o S quo) &
tsélf co

92. Allowing any amendment to the i in uId r t dication being amended
in @ manner that may be mi sumers, ffect the interests of wine and
spirit producers and othenti %-, tles as the cha ame would take effect from the

date that the original was f|IIe chrange would have retrospective
effect.

tered as a GI and this was amended to

han the area that consumers would usually associate with
w wine producers who are not situated in or near
e of Martinborough'’s reputation as a GlI.

ibit any amt the indication itself, except for the purpose of correcting obvious
rrors in t s originally registered
Proh| iti dments to the registered Gl could be unfair on Gl users. It would mean
inor changes, for example to the spelling of the indication to reflect changes
rto reflect decisions of the New Zealand Geographic Board would not be possible.
ould result in the indication no longer accurately reflecting the name of the region

%o ed as it is actually used. Such an outcome could disadvantage Gl users and potentially
nfuse consumers.

Prohibiting all amendments would mean that the only way a Gl registration could be
amended would be a fresh application. This would be much more costly than an application
to amend an existing registration.
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C. Allow amendment to the indication itself, but prohibit amendments that would substantially
alter its character (preferred option)

95. Allowing amendments to the indication itself, while prohibiting changes to the indication that
would substantially alter its character strikes a reasonable balance between the interests of
Gl users and those of third parties and consumers. This would allow for minor amendments,
but not more substantial ones. This would ensure that the indication can be amended to
reflect the way in which the name of the region the Gl relates to reflects actual usage. This is
MBIE’s preferred option.

96. There would be some additional costs to Gl users, as they may have to prepare and submit
evidence to the Registrar to enable the Registrar to determine whether or not the proposed
amendment was permissible.

D
An example of an amendment that would not substantially alter the character of th{%c%ion might be

a change from ‘Wanganui’ to ‘Whanganui’ to reflect the decision of the New Ze raphic S
Board in respect of this name. On the other hand the amendment of ‘Wa

Taranaki’
atl . The decg\

Objective Allow any to \.
amendment to
the indication 3
itself (status Ste alter its
quo) acter{preferred

Gl regime is cost- Mmlmlses th%)
effective, sustainable velved

and accessible &hd Some additional costs
to Gl users, as the
Registrar will need to

2 consider whether the
@ i proposed amendment is
splication to be filed

SHustify the 2 e iled. permissible — this will
amendmerb < 1S would be much likely require Gl users to
x more costly than an submit evidence to the
2 A

% application to amend. Registrar.
O¢iged4 sound Q May Qf@v\fhe % v
< ing and wation to be o
9 v X ended in a If indications Ensures that the
t manner that themselves could not be | indications on the
ili may mislead or | amended, this could Register accurately

confuse mean that the reflect the way in which

consumers. indications no longer the name of the region
reflect how the name of | the Gl relates to is
region concerned is actually used, so as to
actually used, which minimise the risk that
could disadvantage consumers will be
users and potentially misled or confused by
confuse or mislead any change.
consumers.
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Issue 5: Award of Costs in Proceedings under the Gl Act

Status Quo and Problem Definition

97. There is no provision in the Act to allow the Registrar to make an award of costs to a
prevailing party in any proceedings before the Registrar. In the absence of this power, there
is a risk that some parties may initiate proceedings that have little chance of success, or may
pursue proceedings that might be better dealt with through negotiations between the parties.
This may impose unnecessary costs on parties and on the Registrar.

Options and Impact Analysis

98. Two options have been considered:

a. No provision for the award of costs (status quo)
b. Provide for the award of costs (preferred option) % @

99. This option may encourage frivolous or vexatious proceedings @ Is, and ma
ing co

discourage parties’ rom seeking a negotiated settlement, aed for both G| use
gSihalproperty right as\the
o\IsIOF for the awa ts, and

the Registrar. Other statutes dealing with registered in
and seek

Patents Act 2013 and the Trade Marks Act 2002, m

100. Adopting this option would provide the Regi e power
security for costs, as appropriate. If a have the p ard costs, there will
also be a need for the Registrar tode a equire partie ocegedings who are not
resident in New Zealand to provide u or costs. The\a award costs and seek

for the provision of security for costs®.

security for costs has the p. to:

. discourage partie&dr ting proce are frivolous and vexatious or
e e little ¢ ;,IT ss; and

ent'without recourse to proceedings before the

pe/associated with such proceedings.

0id the ¢
e Rxgistrar wi award costs, and security for costs, will assist in
yitfe costs of pro S before the Registrar, and promote a timely resolution of
rlies-and help erSyre thaktheé Gl regime is accessible and cost effective.

D

[N
jective %\b(\\‘, o Provision (status quo) Provide for the award of costs

b

(preferred option)

Ir cost May add to costs for both the v
ti inable | Registrar and Gl users. .
ceéssible Reduce costs to the Registrar and

Gl users by reducing the

G
<$>
@ likelihood of proceedings before
Q the Registrar.

Provides a sound May encourage parties to v

trading and marketing | initiate proceedings which are )
environment that frivolous and vexatious or Encourages parties to
facilitates, rather than | which would otherwise have proceedings to settle ‘out of
creates barriers to, little chance of success. court'.

the trade in wine and

spirits

4 See, for example, sections 212 and 213 of the Patents Act 2013
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Consultation

102. NZWine and NZDSA were consulted on these proposed amendments. It was not possible to
carry out wider consultation, due to the deadline of 31 March 2015 imposed by Cabinet for
reporting back on the proposed amendments.

103. NZWine agreed with most of the proposed amendments. They did have reservations
regarding the proposal to allow the registration of Gls to be refused if their use or registration
would likely be offensive to a significant section of the community, including Maori.

104. One of NZWine’s concerns was over the scope of the term ‘community’ — they were worried
that this might include other countries. In response, MBIE noted that, in the corresponding
provision in the Trade Marks Act 2002, ‘the community’ was interpreted as the New Zealand

might create a ‘precedent’ that other countries might use to refu of New
Zealand Gls. However, we consider that if use or registration o land Gl wo
offensive in another country, its registration in that countr
of New Zealand’s approach. In any case, if a New Ze
country, it would probably not be useful as a Gl, as
carrying it.

community. There is no reason why the Registrar would take a different a ach.
105. Another concern raised, was that refusing registration of Gls on the ensivene@ib

106. NZDSA has indicated it agrees with NZ\\ine!

107. In addition, MFAT and MPI have b
supported the amendments proposed\
amendment should be incl .'%. th

in a separate policy pr
Conclusions ar
</ A\
108. MBIE’s I ns are to %%MAct to provide that:
, with a right of renewal on payment of a renewal fee,

a. Is istered f
limit on the n of renewals, the level of the renewal fee being set to
ver the onQling co

i of maintaining the Register
@b The term dfttle ered Gls is ten years

C. W ¢gistration has lapsed due to failure to pay a renewal fee, registration may
e\regsto an application for restoration is made within a prescribed time period

e terms ‘New Zealand’, ‘North Island’ and ‘South Island’ to be New Zealand

registered Gls

@ Provide that, once registered, amendments to a Gl would only be permitted if the

amendments did not substantially alter the character of the indication, while allowing
amendments to the associated boundaries and conditions of use

f. Provide the Registrar with the ability to make awards of costs, and seek security for
costs, where appropriate

109. These recommendations will ensure that the Gl Act operates in a manner that minimises
costs to Gl users and third parties while ensuring the Gl regime does not impose undue
restrictions on trace in wine and spirits. Aligning provisions, where possible, with similar
provisions in other statutes relating to registered intellectual property rights, will assist in
providing greater certainty as to how these provisions will operate in practice.
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Implementation Plan

110. The proposals for amendment of the Act will be incorporated into the Geographical
Indications (Wines and Spirits) Amendment Bill (the Bill). We anticipate that this will be
introduced into Parliament by mid-2015. This Bill has been assigned a priority 3 (to be
passed if possible in 2015) in the 2015 legislative program.

111. Before the amended Act can be brought into force regulations setting out the procedures for
registering Gls under the Act need to be promulgated. Officials estimate that development of
these regulations is likely to take around six to nine months to complete. Work on developing
the regulations will begin prior to passage of the Bill. This will include work on determining
the likely costs of implementing the amended Act, this work to begin in the near future.

112. Itis intended that IPONZ, which is a business unit of MBIE, will be responsi
implementing the Act. IPONZ would need to develop and implement the i

including
upgrading its electronic case management system, train staff, upgrage i i{e, develop «
guidelines and undertake publicity about implementation of the & { f

Monitoring, Evaluation and Review
PO al reporti sses. In
A the ope:’ : ct from

113. The operation of the Act will be monitored as part of
addition, MBIE will seek view of NZWine and NZD
the point of view of Gl users.
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BRIEFING

Geographical Indications (Wines and Spirits) Registration
Amendment Bill — Approval to Introduce

Date: 9 October 2015 Priority: High
Security In confidence Tracking 1064 15-16
classification: number:

Purpose R Q\@/) A«
nt

To seek your agreement to the attached submission to the Cabinet E %\@\th/and

Infrastructure Committee, which seeks approval for some further ame the Geogr
Indications (Wines and Spirits) Registration Act 2006 (‘the Gl nd als® for appropal to
introduce the Geographical Indications (Wines and Spirits@ AmendmeptBIN Kthe

Amendment Bill’). @
PN

Recommended action (\\©

& O

The Ministry of Business, Innovation and, Em recomme at :
a Note that:
i. On 25 March t agreed tg ?—1 f amendments to the Gl Act.
encies in the Gl Act as enacted and

yorkable, sustainable and cost-effective

intended t hg and corresiNie
to ens gistratio '
(EGI refers);

ii. Is have identifiad mber of other aspects of the Gl Act where
a -%\ plE€, most of these amendments being ‘minor and
nical’; and

the amepdm ill be made through the Geographical Indications (Wines and
‘ S Bill which has a priority three in the government’s legislative

Noted

hat the Amendment Bill will, when enacted, allow the Geographical Indications (Wines
d Spirits) Registration Act 2006 (‘the GI Act’) to be brought into force;

Noted

o} Note the Amendment Bill also includes a substantive amendment to the ‘85% rule’;
Noted

d Note that:

i. as the Amendment Bill includes a substantive amendment, approval for this
amendment and the further amendments to the Gl Act is to be sought from the
Cabinet Economic Growth and Infrastructure Committee (‘EGI’);

MBIE 0293 15-16
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ii. the submission to EGI, in addition to seekling approval for the amendments referred
to above, also seeks approval to introduce the Amendment Bill, rather than make a
separate submission to the Cabinet Legislation Committee (‘LEG’); and

iii. the draft submission to EGI is attached to this briefing.
Noted

e Note that, given the priority that the government has given to this Bill you may wish to
consider, in the first reading speech, that the period for Select Committee consideration of
the Bill be shortened from the normal six months.

Noted
f Sign, if you agree, the attached submission to EGI, and submit it to the ffice by
10am on Thursday 15 October 2015 for consideration by EGI at its October

2015.
Agree/D
g Forward a copy of the Cabinet submission to th @nr
Primary Industries for their information.

Agree/Disagree

lain Southall %

Manager, B aw Minister of Commerce and Consumer Affairs
Comm C ersand C joNns

MBI R ..... T -

Loy <:
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Background

1. The Geographical Indications (Wines and Spirits) Registration Amendment Bill (‘the
Amendment Bill’) amends the Geographical Indications (Wines and Spirits) Registration Act
2006 (‘the GI Act’). The Gl Act is not yet in force. In December 2014, Cabinet agreed to
bring the Gl Act into force, and the Amendment Bill, when enacted, will enable this. The
Amendment Bill has a priority three on the government’s legislative program.

2. The reason for moving to implement the Gl Act at this time is to avoid potential risks should
the Gl Act not be implemented. These risks include:

. undermining industry trade strategies and growth potential;

° negative impact on New Zealand’s aspirations for a Free Trade A ment with the

European Union; and
. 6(a) and 6(e)(vi) @ @

e er of amengn 3
agndments 1 | to
ioh process r hily and
sustainably. Cabinet also directed that offici to Cabj rch 2015 on
the required amendments.

4.  On 25 March 2015, Cabinet agreegro er of amend to Gl Act. These
amendments were intended to clari ng and corrgGi\ ncies in the Gl Act as
enacted and to ensure that } , sustainable and cost-
effective (EGI Min (15)

3.  The December 2014 Cabinet paper noted that there
to the Gl Act before it could be brought into force. T
improve the Act’s workability and ensure that th -%; 3

N ()

5. In the course of deyeh t mendm in the March paper, MBIE, working
‘ number of; isions in the Gl Act where amendment
e {o improve lity of the GI Act. Officials indicated that they
abinet se ese possible amendments in the following few
n delay sugmi the March paper, which had to be submitted by a

er 2014 paper.
m proposed are ‘minor and technical’ and do not change the
isions involved. No Regulatory Impact Statement is provided for
ached Cabinet submission seeks approval for these

egistered’geographical indication, at least 85% of the wine must be made from grapes
ted in the region to which the indication relates. The other 15% may come from
other New Zealand region or another country. A Regulatory Impact Statement is provided

@ for this amendment.

Further proposed amendments to the Gl Act

Amendment to the 85% rule for wine

8. Under the Gl Act, if a wine has a New Zealand registered geographical indication on its label,
at least 85% of the wine must be made from grapes harvested in the region to which the New
Zealand registered geographical indication relates. The Gl Act is silent as to where the other
15% may originate from. A New Zealand registered geographical indication for wine is one
that identifies the wine as originating in New Zealand, and will generally be a New Zealand
regional name.

MBIE 0293 15-16
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10.

Other amendments to the Gl Act

11.

12.

registered under the Gl Act is consistent wit
geographical indications that are, or contai '
Regulations for the GI Act

13.

14.

S@u%toé@\\;%

A geographical indication gives consumers information about a characteristic of a wine, such
as its quality, or reputation, that consumers associate with the region to which the
geographical indication relates, and helps consumers distinguish wines from that region from
wines from other regions. Blending wine made from grapes grown in New Zealand with wine
made from grapes grown in another country may remove that association with a particular
region, and dilute the reputation of New Zealand registered geographical indications.

To deal with these issues, we propose that the Gl Act be amended to require that, where a
wine is labelled with a New Zealand registered Gl, all the wine must be made from grapes
harvested in New Zealand. This is in addition to the 85% rule. A Regulatory Impact
Statement has been prepared for this amendment, and is annexed to the attached Cabinet
submission.

The other amendments proposed for the Gl Act are ‘minor and tec

would amend the Trade Marks Act 2002.

The purpose of these amendments is to ensure that
under the Trade Marks Act 2002 which contain

Before the Gl Act can be brgug

nt , regulatjon g with the procedures for
dns under the Gl hg fees will need to be

developed and gazett is\tended that t nt of these regulations will

e Amendment Bill.

A consultatio

> m& lations is currently being prepared. We
anticipateApat

Seek/Cabinet approval for the consultation document
t itself will not be released until the Amendment Bill is

N4
15\>A draft s

17.

\Vd
u i%l is attached to this briefing. It seeks approval for the amendments
to the Gf Kct t e additional to those approved by Cabinet in March, as described above
un ing ‘Further proposed amendments to the Gl Act’. As the amendment

e 85% rule is a substantive amendment, it is intended the submission be
to EGI.

iven the priority that the government has given to this Bill, the submission to EGI also seeks
proval to introduce the Amendment Bill. This avoids making a separate submission to
LEG, which would otherwise unnecessarily delay introduction of the Bill.

A copy of the draft Amendment Bill, together with a Regulatory Impact Statement and
Departmental Disclosure Statement is annexed to the submission to EGI. The draft Bill has
not been proof read by the Parliamentary Counsel Office, but we do not anticipate any
significant changes will arise. A final draft will be sent to your office in time for it to be lodged
with the Cabinet Office.

MBIE 0293 15-16

In Confidence 4



Next Steps

18. We recommend that you sign, if you agree, the attached submission to EGI, and submit it to
the Cabinet Office by 10am, 15 October 2015, so that the submission can be considered by
EGI at its meeting on 21 October.

19. In light of the priority that the government has given to this Bill, you may wish to consider
whether to propose, in the first reading speech, that the period for Select Committee
consideration of the Amendment Bill be shortened from the normal six months. The period
can be shortened to four months without triggering debate under Standing Order 290(2).

20. A draft press statement, announcing introduction of the Amendment Bill, together with a draft
first reading speech, for your consideration are attached to this briefing.

Annexes ,&\5\@9 ([

Annex One: Draft submission to EGI, including a Regulatory Im é@n\e%t, Depa n\@
Disclosure Statement and draft Bill.

Annex Two: Draft Press Release. @ @

Annex Three: Draft First Reading Speech. @ @

MBIE 0293 15-16
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Annex One: Draft Submission to EGI, including a Regulatory
Impact  Statement, Departmental Disclosure
Statement and draft Bill

MBIE 0293 15-16
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Regulatory Impact Statement

Amendment of the 85% rule in section 21(a) of the Geographical Indications (Wine and Spirits)
Registration Act 2006 (the Gl Act).

Agency Disclosure Statement

1. This Regulatory Impact Statement (RIS) has been prepared jointly by the Ministry of
Business, Innovation and Employment (MBIE) and the Ministry for Primary Ingd@stries (MPI).

2. This RIS provides an analysis of a proposal to amend section 21 of the
Zealand registered geographical indications for New Zealand win
identify wine if the wine is made solely from grapes harvested in N

3. The analysis is constrained by lack of reliable data o R,
New Zealand geographical indications in the New2¢ )
n ic

MPI’s widely circulated July 2015 discussio c@ ated the
e none wergUg

country blended wine in the New Zeala
geographical indications for their cro lended wige

@ caused by the current

4. Because the Gl Act is not iq for problem that Rq2

e impact of the proposed

gl cost-benefit analysis would likely mean that the

mendment incorporated into the Gl Act when it enters into force in

7 This could@qtentia eat one of the objectives of bringing the Gl Act into force at

is time, as %}er in this RIS. In addition, as the Gl Act is not yet in force, there is

no dat % would assist in a quantitative assessment of the economic effects of
ng

any tifa he GI Act.

lain Southall

Manager, Business Law

Building, Resources and Markets

Ministry of Business, Innovation and Employment



Executive summary

6. It is proposed that section 21(a) of the GI Act be amended so that New Zealand registered
geographical indications may only be used to identify wine if the wine is made solely from
grapes harvested in New Zealand (‘100% rule’). The Gl Act is not yet in force, and so there is
no regime established to register geographical indications in New Zealand. A New Zealand
registered geographical indication for New Zealand wine is one which identifies,a wine as

originating from within New Zealand. In December 2014, cabinet agreed $obfipg the Gl Act
into force.

7. As the Gl Act stands, it will, when in force, require that if a New d istered
geographical indication, e.g. Marlborough, is used to des wine\at least 85%the
wine must be obtained from grapes harvested in M r Act

e 85% rule’ ‘
silent on where the grapes that make up the repain] y, the wine pfusi® e’from.
This means up to 15% of the wine could be pes harvestad\i t ef country
(‘cross-country blending’) or another N@ gion.
8. The New Zealand wine industry

have enabled the industr
Published data show
from other coungre

ng New Ze a non-New Zealand wine is that the
of the wi altéred such that the reputation of the New Zealand

geographical YadidasjonmCould be adversely affected. Consumers might buy a wine

the industry’s s

ed with a N&W Zealang registered geographical indication because of the particular

haracteristi 0 with that geographical indication, but if the wine is a cross-country
blend A % se characteristics (and have different characteristics).
10. 5k of allowing cross-country blending is that the wine for blending could be

rom grapes of a country that may not have the same regulatory oversight and risk
anagement controls for grape growing and wine making as in New Zealand. This is a
potential risk to the integrity of New Zealand wine and its positioning at the premium end of
the market.

! In the year to 30 June 2014, around 83% of wine exports by volume were to Australia, the United
States and the United Kingdom.

2 The New Zealand grape wine industry was worth NZ$1.33 billion in export revenue in the year
ended 30 June 2014, rising from NZ$435 million in 2005, and making it New Zealand’s sixth largest
export commodity by value in 2014. Annual export volumes rose from 51 million litres in 2005 to 187
million litres in 2014.
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11. There is also a risk that if New Zealand allows cross-country blended wine to carry New
Zealand registered geographical indications, this could make it difficult to register New
Zealand geographical indications in some foreign markets, particularly the European Union
(EU). One of the main reasons for bringing the Gl Act into force at this time is to facilitate
the registration of New Zealand geographical indications overseas. The EU takes
approximately 30% of New Zealand wine exports and it does not permit cross-country
blending under its own geographical indications regime.

12. MPI released a discussion paper on 13 July 2015, seeking industry submissions on the
proposed amendment to the 85% Rule. Of the 133 submissions received 130, sibmitters
supported the proposed amendment. The remaining three submitters o | blending,

including with grapes from another New Zealand region.

Background %
What is a ‘geographical indication’? @
xion) ti y the

13. A geographical indication is a name, usuall

origin of goods where some quality, re ic goods are

related in some essential way to thei
been used particularly in the EU f r
are claimed to be influe niqUe local charg istiog \Exbmples of geographical

indications include nd Scotch . ve rase of New Zealand wine, there
could potential of geograpti ns registered, such as ‘Marlborough’,
‘Nelson’, ‘H3 r ‘Central t

gedgraphical indica New Zealand producers is largely confined to the wine
eign wine Ifhg into the New Zealand market also use geographical

us
@ ns.
he World T %ation (WTO) Agreement on Trade-Related Aspects of Intellectual

TRIPS Agreement’) requires New Zealand to provide protection for
ications for wines and spirits. Currently geographical indications in New
protected by a range of measures, including the tort of passing off, the Fair

%a g Act 1986, the Trade Marks Act 2002, the Australia New Zealand Food Standards

de and the Wine (Specifications) Notice 2006. The Gl Act is currently not in force.

@. The Gl Act was enacted at a time when it was expected that negotiations would soon begin
on a Wine Agreement with the EU. Negotiations were never started, and at the time, the

New Zealand wine industry did not support implementation of the Gl Act. As a result, the Gl
Act was never brought into force.

17. More recently, the New Zealand wine industry has argued that the Gl Act should be brought
into force so that New Zealand geographical indications can be registered here. The industry
is concerned about the possible misuse of New Zealand geographical indications in overseas
markets, and wishes to protect their geographical indications in those markets. Some other

3
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countries will not register foreign geographical indications unless they are registered in their
country of origin.

18. In addition, implementation of the Gl Act Act would support New Zealand’s interests in
launching Free Trade Agreement negotiations between New Zealand and the EU.

19. It will not be compulsory to register geographical indications under the Gl Act. Winemakers
and traders will be able to register their geographical indications with the Registrar of
Geographical Indications if they choose to or they can continue to seek the protection of
other legislation mentioned above.

20. The 85% rule in the Gl Act has some relevance to the following regulator @ for
wine labelling and exporting:
21. The Wine Regulations 2006 requires that grape wine sold ipthe Ne aland market mu
be labelled to indicate the country or countries of origja. e is a cross-coyntry klen
the country of origin of all the wines used in the ble@ stated on the ;
ife

i |® with an

22. The Wine (Specifications) Notice 2006 curr
area of origin, no less than 85% of th
to the current 85% rule in the GI Act e

hat, if a

23. Export approvals under thellyine (
Notice 2006 applies %
cover cross-cou @

24. Foreign g %ﬂ
registered e Gl Acta

th :

ge Now:

Any change ule requires amendment to the Gl Act. An amendment bill, the
Geo | \ndications (Wines and Spirits) Amendment Bill is currently being prepared and
i % e introduced later in 2015. This Bill will correct inconsistencies and ensure
Q{% gistration process runs smoothly and sustainably.
% aking the change now will enable the change to be incorporated into the Gl Act when it
@ comes into force. One of the purposes of bringing the Gl Act into force is to facilitate

registration of New Zealand geographical indications in other countries, in particular the EU.
As discussed later in this RIS, retaining the current 85% rule may prevent New Zealand
geographical indications being registered in the EU.
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Status Quo and Problem Definition

27.

28.

29.

30.

\

33.

MINISTRY OF BUSINESS, INNOVATION & EMPLOYMENT

Section 21 of the Gl Act provides that a New Zealand registered geographical indication can
be used in trade to identify a wine only if at least 85% of the wine is made from grapes
harvested in the region to which the geographical indication relates. The Gl Act is silent on
where the other 15% of the wine must originate from. This means up to 15% of the wine
could be made from grapes harvested in another country or another New Zealand region.

New Zealand Winegrowers and majority of submitters to MPI’s July 2015 discussion paper
claim that the New Zealand grape wine industry operates at the high value f the global
wine market, and New Zealand wine’s integrity and reputation is crucial O\t cgss in
these markets. This is supported by data published in May 2015 in rs Global
Trade 2014, showing that the average imported (or landed) pric rt ear ended 3
December 2014 for New Zealand bottled grape wine was ighest\o§ any imports in th
United Kingdom (New Zealand wine at NZ$9.15 per lj

to second

States market. In China, New Zealand bottl
wine from the next highest country.

In the year to 30 June 2014, Ne al
United Kingdom market (about 28

major expor

ateaued demand in the New Zealand domestic market, expanding existing export
arkéts and finding new markets will be critical for the continued success and growth of this
Mhdustry.

New Zealand Winegrowers, individual winemakers and the New Zealand Government
(through New Zealand Trade and Enterprise) have made significant investments to maintain
this reputation through marketing activities that protect and promote the New Zealand wine
brand.

The importance of reputation is reflected in two of the objects of the Wine Act 2003:

. Section 3(a): ‘provide for the setting of standards for identity, truthfulness in
labelling, and safety of wine”; and

DOCUMENT TITLE



34.
35.
36.
37.
38.

39.
D.

S

. Section 3(d): “enable the setting of export eligibility requirements to safeguard the
reputation of New Zealand wine in overseas markets”.

A key risk of cross-country blending of wine is the ‘dilution’ of the reputation of New Zealand
geographical indications. A cross-country blend may have characteristics that are different
from those that consumers might associate with New Zealand geographical indications. As a
result the link in consumers’ minds between a New Zealand geographical indication and the
characteristics associated with that indication may be lost.

Consumers might buy a wine labelled with a New Zealand registered geographical indication

because of the particular characteristics they associate with that geographi ication. If
ha

the wine is a cross-country blend, it may lack those characteristics (a

characteristics). This may cause consumers to avoid buying win ryigthargeographigal
indication, effectively destroying the value of the indication,

Another risk is that the wine for blending could be s
may not have the same regulatory oversight ang-ri

growing and wine making as in New Zealan
standards management plan that is verg

There is also a risk that consume i b isled or c
eographical i

wine originated j
guestion the e

f the geographical indication registration system
% ine carrying a New Zealand registered geographical
oes orighate from the region indicated on the label. Consumers may
ell assume i is labelled with a geographical indication, all of the wine is made
from d in the region to which the geographical indication relates.

blending therefore poses a reputational risk for New Zealand wine. This may
j ise New Zealand’s wine’s positioning as a ‘premium’ product in overseas markets,

%;eiving higher prices than wine from other countries.

At present very few New Zealand winemakers are selling cross-country blended wine in the
New Zealand market. However, none are using New Zealand geographical indications to
describe this wine. As a result, cross-country blending currently does not affect the
reputation of New Zealand wines, either in the local or export markets. However, there is
the potential for reputational risks to occur in the future, particularly after the Gl Act comes
into force.
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41. If the current 85% rule is retained for wine carrying New Zealand registered geographical
indications, there is a risk that it may not be possible to register New Zealand geographical
indications in the EU. The EU imposes a 100% rule for wines that are sold in the EU and that
carry an EU registered geographical indication. The inability to register New Zealand
geographical indications in the EU would pose a significant risk to the New Zealand industry’s
ability to retain New Zealand wine’s premium position in the EU market.

Objectives and criteria for analysing the options

42. Objective: The proposed amendment aims to provide an appropriate level otection for
the integrity and reputation of New Zealand wine in the domestic and gldbal\&rkats. ;&

43, MBIE and MPI identified the following as criteria against which esS\the options:

e position of New Z€aland

.

. Risks to New Zealand wine’s reputation and protectj
wine at the premium end of domestic and glo
paragraphs 28 to 32 above.

° Protecting New Zealand wine’s reput litating regi
geographical indications in key of ts.
) Clarity for wine consumers,8g th can be confid%

Zealand

ine bearing a new
Zealand registered geograph cation will h teristics they associate

with that geography ation.

Impactoni

.Q Yhei rs, including the impact on their production costs and
rewve
4 %one of the ding the status quo), will affect the registration process for
geogr I ons, so there are no additional costs to government, or additional fees
imppded o s of registered geographical indications.

consulted on status quo and option 1, and was asked for views on a potential third
option of no blending with grapes from another New Zealand region (as in option 3
below).

@% 4;6’. This RIS analyses the following four options, including status quo. The industry was

e Status Quo: Keep the 85% rule and remain silent on where the grapes for the
other 15% of wine are sourced from. A winemaker could source up to 15% of
wine from grapes harvested in another country.
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e  Option 1 (100% New Zealand rule with up to 15% from another New Zealand
region): Amend the Gl Act to require that where blending occurs the remaining
15% of the wine can come only from grapes harvested in another New Zealand
region.

e  Option 2 (100% New Zealand rule with up to 15% only from neighbouring New
Zealand region): Amend the Gl Act to require that where blending occurs the
remaining 15% of the wine can come only from grapes harvested in a
neighbouring New Zealand region. For example, a wine with ‘Marlborough’ as its
geographical indication could include up to 15% of its wine content from grapes
harvested in Nelson.

e  Option 3 (100% New Zealand rule with 100% from the specifie&@): Amend
the Gl Act to require that all grapes that make up the wine/qu \Mom the

registered New Zealand geographical indication spec&
46. No non-regulatory options were considered as the po Iems that might aus. d
"N

the GI Act. :

rom another

by the 85% rule can only be dealt with through ame

Analysis of options @

Option 1: 100% rule with up the wine sQui
New Zealand region
47. Under this option, i i elled with registered geographical
indication, 100 t ine would ha rom grapes harvested in New Zealand.
w

At least 8 ould hayat rom grapes harvested from the region to

C
whichrfhe ical indicati other 15% could come from anywhere in New
Z\g I ut\pot another ¢

a
h ion will ayoid th% tional risk associated with the current 85% rule, and will also
id any risk ef.countries, especially the EU, will refuse to register New Zealand

with consumer expectations regarding wine labelled with a New Zealand
egistéred geographical indication.

There will be some impact on the incentive for winemakers to innovate. Cross-country
blends permitted under the current 85% rule would not be possible if a New Zealand

registered geographical indication was to be used on the label. The inability to use New
Zealand registered geographical indications on such blends may discourage the development
of innovative cross-country blends.

51. Any winemaker currently producing cross-country blended wine in New Zealand would be
able to continue such blending but would not be able to register and use a New Zealand
geographical indication to market their wine in New Zealand.
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52. If grape harvests are lower than expected in a particular region, wine makers in that region
often make up the shortfall by blending their wine with up to 15% of wine made from grapes
grown in another region if that is necessary to meet, for example, advance orders. This
practice is currently permitted under the Gl Act and the Wine (Specifications) Notice. Option
1 would allow this practice to continue.

Option 2: 100% rule with up to 15% of the wine sourced only from a
neighbouring New Zealand region

53. Under this option, if a wine is labelled with a New Zealand registered geograpbical
indication, 100% of the wine would have to be made from grapes harvest w Zealand.
At least 85% of the wine would have to be made from grapes harvest ion to

which the geographical indication relates. The other 15% could ade {romygrapes
ation relates)

SN

.t

avoid any risk that other countries, especially t r e to regis
geographical indications.
55. Wine labelled in accordance with thi ?‘ 3 s@tations regarding
. 0

harvested in a region adjacent to the region to which the geographisgiin

a0

54. This option will avoid the reputational risk associate rent 85% rul

wine labelled with a New Zealan§ hegi an wine labelled

according to the current 85%

)

an
under the e would not beyp
pr b

56. There may be someafesiki
different New j aland wines that would be permitted

der this option. For example, a wine

lend (sa wine with wine from Hawkes Bay would not be

o r
le nd still use ¢ h’ on the label if ‘Marlborough’ was a registered
r €

al indication% ady-discourage some innovation.
t %u?
O UNQ

opting Opjie likely cause problems for some local wine producers. For example,

under t d option 1 a winemaker making wine from grapes grown in

Mar, NGy blend the wine with up to 15% of wine made from grapes grown in (say)
B ption 2 would restrict the ability of winemakers to do this because the

grapes could only be sourced from a neighbouring region. This could result in lost
venue for wine growers by making it more difficult for them to fulfill advance orders in the

@é g event of reduced grape production in their home region. Adverse climatic events impacting

on grape production can affect two or three adjacent regions within New Zealand.

Option 3: 100% rule with 100% of the wine sourced from the specified
region

58. Under this option, if a wine is labelled with a New Zealand registered geographical
indication, all (100%) of the wine would have to be made from grapes harvested in the
region to which the geographical indication relates.
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59. This option will avoid the reputational risk associated with the current 85% rule, and will also
avoid any risk that other countries, especially the EU, will refuse to register New Zealand
geographical indications. It does, however, go further than is necessary to avoid the risk.

60. Wine labelled in accordance with this rule will likely conform completely with consumer
expectations regarding wine labelled with a New Zealand registered geographical indication.
Consumers may tend to assume that if a wine labelled with a geographical indication it is
made from grapes sourced wholly from the relevant region. To this extent, this rule provides
greater clarity to consumers than the current rule, or the rules of Options 1 or 2.

61. This option could significantly limit the ability of winemakers to innovate byb{epngling
different wines from different New Zealand regions. Blends of wine mad es
sourced from different regions could not be labelled with a geog I tion if that

indication was registered. The inability to use registered geographcdighindi¢ations on suc

blends could significantly reduce the incentive for wine -< to pfoduce inn

blends.

) like statu
itted to

62. There may be a significant impact on the wj

and 2, under option 3 a winemaker wo

ation. In the

another region at all for wines labell istered ge phi

in
orfie region, wrige rs may find that they
nificant I@ .
Summary of Anal @
63. The symbotswys able sum a aPalyses of the proposals have the meaning
1

event of reduced grape harvests
cannot fill advance order, \ng t

set oythe
<§ ositive @
@ = nhega
- a
e symbols represent relative impacts rather than an absolute measure. For

anaple, an option with two ticks is better than one with one tick, but not necessarily twice

:% good. The best option cannot be assessed by simply counting the ticks and crosses.

10
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Table 1. Summary of options for the 85% rule for geographical indications

Conclusions and recomnien ms

64. On the basis of the an
wine carrying a Ne
entirely (100%
from grap@ :

65

if

©

i e first four\cNtRn
nces between the i

industry (the fifth criterion), given current industry practices

ions, MBIE and

Assessment Status quo: Option 1: 100% | Option 2: 100% | Option 3: 100%
Criteria Current 85% | New Zealand New Zealand New Zealand
rule rule with up to rule with up to with 100% from
15% from 15% only from the specified
another New neighbouring region
Zealand region | New Zealand
region
Reputational X
risk
Facilitating off- | ¢¢
shore
registration A Sx
Clarity for X «\S AP
consumers - ®
Impact on -~ % % ? Ve x \‘:(
incentives for <é
innovation NCA g
Impacts on ~ B QQ ' (6})\)
industry ,\“ PZANNN
N —

;d option is Option 1. That s,

ation must contain wine made

ion 3 would seem to be the best option, although the
s are likely to be small. Option 3 however, would have a

ine from different New Zealand regions. These practices are

ted under both the GI Act and the Wine (Specifications) Notice.

| rom public submissions that the practice of blending wine made from grapes
arv&sted in one New Zealand region with up to 15% of wine made from grapes from
nother New Zealand region is well established in the local wine industry. The practice

allows winemakers to fill advance orders in the event of grape production shortfalls in their

home region. Prohibiting this practice (Option 3) or restricting it to a neighbouring region

(Option 2) could make it difficult or impossible to fill advance orders, leading to a significant

nificant i t
regardi le
currgptly
66.
drop in revenue for some winemakers.
67.

The potential loss in income for some winemakers is considered to more than offset the

relatively small benefits of Options 2 and 3. Consequently, MBIE and MPI consider that

Option 1 is the best option.
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Consultation

68. In May 2015 New Zealand Winegrowers wrote to the Government to seek the proposed

amendment.

69. After initial analysis of the proposal, MBIE and MPI released a discussion paper on 13 July
2015 for industry consultation with the intention of seeking submissions from anyone who
may be impacted by the proposal in order to:

e test the problem definition and get a deeper understanding of the jsgsues;
e determine the level of industry support for the proposal;

e  become aware of the likely impacts of the proposal on majegrs s of &
wine and wine products; and

e  seek other options to address the issue.

70. MPI sent the discussion paper to key stakeholders, a blishethit on its we

closing date for submissions was 27 July 2015. period of 13da
considered adequate as New Zealand Wine s\ev€omprehensi @ of grape
growers and winemakers, MPI has an e@ ase of wi ~affd there are
ret
QY

also a number of good database of rs, traders rs dmong different

industry organisations as listed b akeholdersmot Pl include:

and

@%®m Retaner%§>

. SpiritS\lw Zealand.
A total ofx13 dstbns were received. Submissions were received from:

° Ssubmitters who are winemakers that also grow grapes,
15 submitters who are exclusively grape growers,

%5 Ig e 12 submitters who are exclusively winemakers, and

e 2 submitters who are industry representative bodies.

72. Eight submitters stated that their business was involved in blending wines. They all
supported option 1.

73. Of the 133 submitters, 130 submitters supported the proposal, without any amendments.
The remaining three submitters suggested that 100% of the grapes must come from the
same New Zealand region (as in option 3 above). No other options were suggested by any of
the submitters.

12
MINISTRY OF BUSINESS, INNOVATION & EMPLOYMENT DOCUMENT TITLE



74.

75.

With respect to the ability to blend with grapes from other New Zealand regions, New
Zealand Winegrowers and a number of other submitters suggested retaining the current
provision that up to 15% of the wine could come from grapes harvested in another New
Zealand region.

MBIE and MPI consulted MFAT when preparing the July 2015 discussion paper and when
preparing this RIS. These three departments and the Treasury will be consulted when
developing a Cabinet paper on the proposed change.

Implementation plan

76.

77.

Monitoring, evaluatian

78.

The proposed amendment to the 85% rule in section 21 of the Gl Ag Orated

into the Geographical Indications (Wine and Spirits) Registratio ill currenthin

preparation.

Once the Gl Act is in force, compliance with the res I A

will be enforced through the provisions of the p4 33 of the
venes

view

Gl Act, a breach of the restrictions on the ugd . of
section 9 of the Fair Trading Act 1986
aﬁ@

As mentioned earli currently causing problems for
Zealand or export markets. The

e future risks, rather than deal with an

exist pra
. s W e it difficul whether the change to the 85% rule is meeting its
@ es. Howeyer, so ors that could be taken into account include:

79
% e T he development of innovative cross-country blends both within
h ealand market, and for export;
. ase with which New Zealand geographical indications can be registered in

MINIST

markets.

ther countries, in particular the EU;
g% e  Whether New Zealand wine is maintaining its premium position in overseas

MPI will seek the views of the wine industry regarding the operation of the amended rule
during MPI's quarterly catch-ups with New Zealand Winegrowers.

Winemakers and bottlers are required under the Wine Regulations 2006 to have a Wine
Standards Management Plan that is subject to verification (annually for export wine),
including record keeping and labelling. This verification will provide MPI with additional
oversight of the system.
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Departmental Disclosure Statement

Geographical Indications (Wine and Spirits) Registration Amendment Bill

The departmental disclosure statement for a government Bill seeks to bring together in
one place a range of information to support and enhance the Parliamentary and public
scrutiny of that Bill.

It identifies: @
¢ the general policy intent of the Bill and other backgrountﬁ&@a ;

e some of the key quality assurance products and p ses d to develQp an
test the content of the Bill;
|

Inh@vation and

o the presence of certain significant pow s in the BiII be of
particular Parliamentary or public int ant a.’

Employment (MBIE)

MBIE certifies that, to the he&sto{ s kn xiepding, the information
provided is complete a % ¢ at the date ef finasq .
2 October 2015 % @

&



Contents

(070 ] 01 (=T 0] £SO PP PPPPPPPPPPPPR 2
Part One: General Policy Statement..............uvviiiiiiiiiiiiiiiiiiiiiiiiiiieiieevireraeerrerveeraaeeaaen, 3
Part Two: Background Material and Policy Information .............cccoceeeiiiiiiiiiieee, 5
Part Three: Testing of Legislative Content..............ccoueiiiiiiiiiieeen 7
Part Four: Significant Legislative Features ... 9



Part One: General Policy Statement

This Bill amends the Geographical Indications (Wine and Spirits) Registration Act 2006
(the principal Act). The principal Act was enacted in 2006, but has not yet been
brought into force. The principal Act provides a mechanism whereby geographical
indications for wines or spirits (Gls) can be registered. Section 6(1) of the principal Act
defines a geographical indication as an indication that identifies a wine or spirit as
originating in the territory of a country, or a region or locality in that territory, where a
given quality, or reputation, or other characteristic, of the wine or spirit is essentially
attributable to its geographical origin.

In order for a wine or spirit to carry a registered geographical indication
wine or spirit must meet the requirements set out in sections 21 to
Act.

In December 2014, the Government decided that the pri Act should be br %
into force in order to support the trade strategies of t ine i nd

to support New Zealand’s interests in negotiating 2
Zealand and the European Union.

The Ministry of Business, Innovation, : ént identifi@ues with the
isb

principal Act that should be addresged principal ht into force.

Minor Amendments
Some of these amendm ”

d greeme

intended to clarify
reatment of trade marks and

geographical |nd|cln ST
Other morgys v= 2 iy : ’ncipal Act are being made to ensure the
) 7

i % \ sterof geographical indications.
RrmsAor geograp '
, it reaiNs on the register indefinitely until removed or
1: nd\Proysion that would enable costs of maintenance of the register

wording, correct incon

e -
e recoveged ers once a Gl has been placed on the register or to

encoura ‘a al of obsolete Gls.

Thigl dressed by amending the principal Act to provide that Gls will lapse
erm of 10 years, unless renewed. Renewal fees will allow the long-term
of maintaining the register canto be met from and has the advantage that Gls that
e no longer in use are likely to lapse, which will make Gls available for third party use

a non-Gl context, (for example, as trade marks). There is no limit on the number of
times a Gl registration can be renewed.

Origin of wine

Another issue that has been identified is with the requirement in the principal Act that
for a wine to be labelled with a New Zealand registered Gl at least 85% of the wine
must come from grapes harvested in the region to which the Gl relates (the 85% rule).
There is no restriction on where the other 15% of the wine must originate from. As it
stands, the other 15% can originate from another country.




A wine labelled with a New Zealand registered Gl that contains wine from another
country could mislead consumers, and diminish the integrity and reputation of New
Zealand wines.

To deal address this, the principal Act will is being amended to provide that where a
wine is labelled with a New Zealand registered Gl, all the wine must be made from
grapes harvested in New Zealand.

Miscellaneous amendments

Other amendments being made to the principal Act are intended to ensure that the Gl
registration system operates smoothly and meets the objectives set out in ion

3 of the principal Act. Those amendments include—

e providing for restoration of a Gl to the register in accord prescribed @ b
requirements and on fulfilment of any conditions specified heNRegistrar; %

e providing that the terms “New Zealand”, “Nort d “South Is
enduring New Zealand registered Gls;

e providing that the Registrar may refu @lcatlon for re
whose use or registration woul g

community, including Maori;

ard costs, and require security for
osmon to the registration, removal, or



Part Two: Background Material and Policy Information

Published reviews or evaluations

2.1. Are there any publicly available inquiry, review or evaluation
reports that have informed, or are relevant to, the policy to be given YES
effect by this Bill?

Economic Analysis of Geographical Indications (Wine and Spirits) Registration Act
2006, Covec Ltd 2014, http://www.mbie.govt.nz/info- semces/busmess/mtelIectu
property/geographical-indications/resolveuid/3326f31d8114443db4681 1e6f957

Relevant international treaties «W

2.2. Does this Bill seek to give effect to New Zealand actio Iatlo\> N
to an international treaty? PZANSS P
N N
Regulatory impact analysis (\ W
Q O RANNNE
2.3. Were any regulatory impact stateme S, (0] mform t \b\/YES
policy decisions that led to this Blll‘i
1. Geographical Indications (Win&%&g}u\é) Registr ) Ministry of
Business, Innovation plo December 2

ave been re A e OIA
eand Spirits) Registration Act
i %atioh and Employment
@ ed under the OIA
stiorf 21(a) of the Geographical Indications
ct 2006.

an be found at:
ices/business/intellectual-property/qeographical-

Q. . je. .nz/i
@ﬁatmns/tmpleméa\gét@-qgograph/cal-mdlcat/ons -wines-spirits-registration-act-2006
A\

Note that portions

72\

2.3 idINe RIA Team in the Treasury provide an independent NO
iqi quality of any of these regulatory impact statements?

o)

7 7

@e Regulatory impact Statements did not meet the threshold for RIA Team Assessment.

2.3.2. Are there aspects of the policy to be given effect by this Bill that
were not addressed by, or that now vary materially from, the policy NO
options analysed in these regulatory impact statements?




Extent of impact analysis available

2.4. Has further impact analysis become available for any aspects of

the policy to be given effect by this Bill? NO
2.5. For the policy to be given effect by this Bill, is there analysis
available on:

NO

(a) the size of the potential costs and benefits?

(b) the potential for any group of persons to suffer a substantial
unavoidable loss of income or wealth?

PAAN
2.6. For the policy to be given effect by this Bill, are the potential N
or benefits likely to be impacted by: ~

(a) the level of effective compliance or non-compli it -
applicable obligations or standards? &

(b) the nature and level of regulator effort pufd aging or

i i ?
securing compliance? P2




Part Three: Testing of Legislative Content

Consistency with New Zealand’s international obligations

3.1. What steps have been taken to determine whether the policy to be given effect by
this Bill is consistent with New Zealand’s international obligations?

The Ministry of Foreign Affairs and Trade was consulted during the development of this Bill.

Consistency with the government’s Treaty of Waitangi obllgatl

3.2. What steps have been taken to determine whether the policW Mby

this Bill is consistent with the principles of the Treaty of Waitangj?

The amendments proposed in the Bill deal Iar_gely with proce.dur atters\bt, with one

One provision of the Bill requires the Registrar of Gee

a geographical indication whose use or registrati ;

section of society, including Maori. @

Without this provision, it would be pos ter a Maori icaMiame where use or
reglstratlon of that name in asso t|o oholic bever ffensive to Maori.
The provision mirrors a S|m|I n inthe Trade

Consmtenc;e@?\& Zealanm hts Act 1990

3.3. Has rowded to \ne%;eneral on whether any

provisio Bill appear ¢o™H of the rights and freedoms NO
}9&%«{ ew Zealan@ hts Act 19907

@:' 2€S, pen It1% rtjurisdictions
r|vacy is §>

3.5. wcreate, amend or remove any provisions relating to
t 0 j torage, access to, correction of, use or disclosure of YES
b formation?

2w stction 42(3)(aa) requires the name and address of the registrant to be
orded in the register. Although not a requirement in the principal Act, this
information would be recorded and published even in the absence of a
requirement.

3.51. Was the Privacy Commissioner consulted about these NO
provisions?




External consultation

3.6. Has there been any external consultation on the policy to be given
effect by this Bill, or on a draft of this Bill?

YES

producers and importers, were consulted during the development of this Bill.

New Zealand Winegrowers, the industry body representing New Zealand grape growers and
winemakers, and Spirits New Zealand, the industry body representing New Zealand spirits

Other testing of proposals

D\,

3.7. Have the policy details to be given effect by this Bill been
otherwise tested or assessed in any way to ensure the Bill’s provisions

are workable and complete? /)QS\;%

The proposals have been assessed and agreed to by the Intellectual
Zealand, who will be responsible for administering the Gl Act.

AN

o

/\V
\@ice of New
\
O




Part Four: Significant Legislative Features

Compulsory acquisition of private property

4.1. Does this Bill contain any provisions that could result in the NO
compulsory acquisition of private property?

Charges in the nature of a tax

4.2. Does this Bill create or amend a power to impose a fee, levy or ES
charge in the nature of a tax? A

parties wishing to oppose, remove or amend registrations.
In order to keep the initial application fees low, so as not to dis e useof the registration

cessing the a

Under the Gl Act (as enacted), the costs of administering the Register of I W
Indications would be wholly funded from fees charged to applicants for straton\and to third

system, the initial application fee will be less than the actu n.

The Bill will establish a system whereby renewal fees mu
current. Funds collected through renewal fees will pe
other fees, as is done with other registered intell
trade marks.

The Bill will provide for explicit authori r the\rerewal fees je\b @ iq tHis way, so that the
total fees collected will cover tw o stering the R QK e

\

N\ O
Retrospective effec@\\>) O
0 D\ LN E\

4.3. Does this Bill W{,freedom { \o&\o/bligations, NO
retrospecti}\el 7\\ &A

\d v p——
Stri%li%versa ual burden of proof for offences
) QA

_l\\\(\a(')/ create orﬁr\n(kd\\,grict or absolute liability offence? NO

ﬁ\&- A TP

(b) re 0 ity the usual burden of proof for an offence or a NO
- [o] jary penalty proceeding?
A\
Wnal immunity
( %, Boes this Bill create or amend a civil or criminal immunity for any NO

Q rson?

Significant decision-making powers

4.6. Does this Bill create or amend a decision-making power to make a
determination about a person’s rights, obligations, or interests YES
protected or recognised by law, and that could have a significant
impact on those rights, obligations, or interests?

This Bill provides a decision-making power to the Registrar to restore a
geographical indication to the register, award costs, require security for
costs, treat proceedings as abandoned if security for costs is not given.




Powers to make delegated legislation

4.7. Does this Bill create or amend a power to make delegated

legislation that could amend an Act, define the meaning of a term in an NO
Act, or grant an exemption from an Act or delegated legislation?
4.8. Does this Bill create or amend any other powers to make delegated YES

legislation?

This Bill amends the power to make regulations in relation of recovery of
costs as incurred by the Registrar or on a cross-subsidisation basis within g\@o

the Gl regime.

WV
Any other unusual provisions or features «
PN

4.9. Does this Bill contain any provisions (other than th I@ i
above) that are unusual or call for special comment? é)
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3 61 9 MINISTRY OF BUSINESS,
\EZIKY INNOVATION & EMPLOYMENT
T - HIKINA WHAKATUTUKI

BRIEFING

Geographical Indications (Wine and Spirits)
Registration Regulations 2017

Date: 1 June 2017 Priority: Medium

Security . Tracking

classification: In Confidence number: 3558 16-17 PN

Purpose A<\§A\<?7 c %
To seek your agreement to submit the attached paper to the Cablnet &Growth and

Infrastructure Committee (EGI) seeking approval for:
e The Geographical Indications (Wine and Spirits) -.r’ gulatlons
e The entry into force of the Geographical Indj

2006 and accompanying regulations on 27

1. The Geographical Indicatj \an/Splrlts) egistat Act 2006 (the Gl Act), will,
when brought into foreé/e a system Jisteling geographical indications (Gls) for
wines and spirits. usual glanal\ame, that is used to identify the origin
of goods where s of the denced by their geographical origin.

proposed fee schedule.
€ and Spl& on Act
Executive summary Q\\
6(e)(vi) an

3t Act was 06, implementation was delayed. It was considered
gig the Gl Actin that time would be premature in light of proposals to
men ith the European Union (EU). However, negotiations never
e New Zealand wine industry did not support implementation of
ct was never brought into force’.

r 2014 Cabinet agreed that the Gl Act be brought into force. One driver for
that the New Zealand wine industry now supports implementation of the Gl Act. In
ition, it was thought at the time that implementation of the Gl Act would assist in
ncouraglng the EU to begin FTA negotiations with New Zealand. The EU has taken a
strong interest in the implementation of the Gl Act.

4. On 25 March 2015, Cabinet agreed to a number of amendments to the Gl Act. These
amendments were intended to clarify drafting and correct inconsistencies in the Gl Act as
enacted, and to ensure that the registration process was workable, sustainable and cost-
effective [EGI Min (15) 6/9 refers]. These amendments were contained in the Geographical
Indications (Wine and Spirits) Amendment Act (the Amendment Act), which received
Royal assent on 25 November 2016.

! Section 62 of the GI Act, which repealed the Geographical Indications Act 1994, was brought into force by the Geographical Indications Act 1994
Repeal Order 2008

3558 16-17 In Confidence 1



Regulations are required to implement the registration system established by the Gl Act.
Regulations were not developed at the time the Gl Act was enacted. The regulations will
cover the procedures for examination and registration of a Gl, and those required for
maintenance of the Register of Geographical Indications (the Register). The Register will
be administered by the Intellectual Property Office of New Zealand (IPONZ).

Given the similarities between geographical indications and trade marks, it was proposed
that the regulations be based on the relevant provisions of the Trade Marks Act 2002 and
the Trade Mark Regulations 2003, as set out in the Regulatory Impact Statement annexed
to the attached Cabinet paper. This would simplify adminstration by IPONZ as well as
minimising the costs involved in implementing the Gl Act. It would also make the process

easier for those applying to register geographical indications, as they are@o be
gistered

familiar with the trade mark registration system as applicants and own

trade marks. @

In December 2015, Cabinet agreed to the issuance of drafting instfyctiehs for an ex
draft of the Geographical Indications (Wine and Spirits trationrRegulatior®\[EGI\ 15~
MIN-0190 refers]. The exposure draft was release nsultation i 1
[EGI-16-MIN-0145 refers].

ceived. T @ supported the
approach of basing the regulations o ark Re 084. Submissions also
t

identified some aspects of the re t amendment was

aftio
ere they con
required to simplify or clarify-the re ns. Other a nts were required to take
account of the incorpor, ime provision posure draft into the Gl Act by

Fourteen submissions on the exposure

the Amendment A

The regulati % ontain a s6 f es. The costs of administering the
registraji s be recq §= rely from fees paid by applicants for registration
and. ot hpjinteract wit Stration system. A consultation document seeking

inp the prop ¢hedule was released at the same time as the release of
ure draft of the G\ Reg

approved the proposed fee schedule and the amendments to the
, it will be possible to bring the Gl Act and regulations into force. To this end,
per for EGI is attached to this report seeking approval for:

The Geographical Indications (Wine and Spirits) Registration Regulations 2017.
A proposed fee schedule for the Gl Act.
iii.  The entry into force of the Gl Act and accompanying regulations on 27 July 2017.

We recommend that you submit the attached paper to EGI to the Cabinet Office by 10 am
on Thursday 15 June 2017 for consideration at its meeting on Wednesday 21 June 2017.
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Recommended action

The Ministry of Business, Innovation and Employment recommends that you:

a Note that the Geographical Indications (Wine and Spirits) Registration Act 2006 (‘the GI Act’)
has not been brought into force, and that no regulations were made when the Gl Act was
enacted.

Noted

b Note that, in December 2014, Cabinet agreed to bring the Gl Act into force.

¢ Note that in December 2015 Cabinet agreed:

i. that the regulations be based largely on the releva
2002, and the Trade Marks Regulations 2003 (wi

based on the Patents Regulations 2014) an
ii. that public consultation on the propos s be bas posure draft of
those regulations. @
d Note that the exposure @onsultatio
Gl Act were release i missions-i

%aft are proposed to take account of:
% ised in public submissions on the exposure draft;

ographical Indications (Wine and Spirits) Amendment Act shifted
he regulations to the Gl Act;

Noted

a proposed fee schedule for the

Noted

(IPONZ) on-line system for processing applications for registration.

e
% Noted

;;e the proposed amendments to the exposure draft do not change the substance of the
egUlations, but are being made to ensure that the procedures set out in the regulations run
moothly and provide certainty to registrants and interested persons dealing with the Registrar.

Noted

g Note that public submissions generally supported the approach to setting fees, and the fee
schedule proposed in the fees consultation document.

Noted

h Note that officials have prepared the attached paper to the Cabinet Economic Growth and
Infrastructure Committee (‘EGI’) seeking approval for:
i. The Geographical Indications (Wine and Spirits) Registration Regulations 2017.

ii. A proposed fee schedule for the Gl Act.

3558 16-17 In Confidence 3



iii. The entry into force of the Gl Act and accompanying regulations on 27 July 2017.
Noted

i Agree to submit the attached paper to the Cabinet Office by 10 am Thursday 15 June 2017 for
consideration by EGI at its meeting on Wednesday 21 June 2017.

Agree/Disagree

1 June 2017

3558 16-17 In Confidence 4



Background

What is a Geographical Indication?

1. A Glis a name (usually a regional name) used to identify the geographical origin of goods
that have a given quality, reputation or other characteristic essentially attributable to their
geographical origin. Gls have traditionally been used particularly in the EU for agricultural
goods and foodstuffs that have qualities that are claimed to be influenced by unique local
characteristics like climate and soil. Examples of Gls include Champagne, Scotch Whisky
and Feta.

2.  The World Trade Organisation Agreement on Trade-Related Aspects of Intellectual Property
Rights (‘the TRIPS Agreement’) obliges New Zealand to provide protection for Gls for wines
and spirits.

3. Gls are currently protected in New Zealand by range of measures, j
passing off, the Fair Trading Act 1986, the Trade Marks Act 200
Food Standards Code (for spirits), and the Wine (Specifications

4.  The use of Gls in New Zealand by local producers is
although foreign wine producers selling into the Ne

New Zealand spirits market, only foreign distill

5.

N egistra% VA iL:
when in forc blisp a regime for
. e n regime will be
e phical Indications Act 1994,
g 4 Act was never brought into

8. M he New Zealand wine industry has argued that the Gl Act should be brought
} o that New Zealand Gls can be registered here. The industry is concerned about
ssible misuse of New Zealand Gls in overseas markets, and wishes to protect their Gls
thdse markets. Some other countries will not register foreign Gls unless they are first
gistered in their country of origin.

9. In addition, it was thought at the time that implementation of the Gl Act would assist in
encouraging the EU to begin FTA negotiations with New Zealand. The EU has taken a
strong interest in the implementation of the Gl Act.

10. Inlight of these factors, Cabinet agreed in December 2014 that the Gl Act should be brought
into force. Before the Gl Act could be brought into force, some amendments were required to
clarify drafting and correct inconsistencies in the Gl Act as enacted, and to ensure that the
registration process is workable, sustainable and cost-effective. These amendments were
approved by Cabinet in March 2015 [EGI Min (15) 6/9 refers] and incorporated into the
Amendment Act which received Royal assent on 25 November 2015.
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The Geographical Indications (Wine and Spirits) Registration
Regulations 2017

11. The Gl Act establishes a formal register for Gls and will operate as set out below:

o Any ‘interested person’ will be able to apply to register a Gl.

o The application will be subject to an examination process by the Registrar of
Geographical Indications (‘the Registrar’).

e A Gl will only be registered if the criteria for registration set down in the Act are
satisfied.

12. The Gl Act also establishes procedures to enable interested third parties t allenge the
Registrar’s decision to register a Gl, and to apply to remove or alter the ion of a Gl.

13. The Gl Act leaves the substance of the procedures associated g% ration proces ‘6
a 3 ;9

to the regulations. As mentioned above, no regulations were d

was passed.
14. The regulations will deal with such matters as: @ @
e The information required to be filed with @ to regisEer

ion of the ica

e Procedures to be followed fo e a registratian,
remove a registered G SD
e Procedures gov itions by i gteq\r

Q\ird parties to acceptance of a Gl for

| ‘
registration, %@ fon or remav . =distered GI.

e Thegon ceedings,@ytC arings, before the Registrar.

. %eﬁ tion requi with an application to register a Gl.
R @ be bas or‘& ade Mark regulations
1 T

e very si m marks in that they consist of signs, usually words. Like
pplications :g‘?: eirade marks, applications to register Gls will be examined to
determi % for registration, interested parties will be able to oppose registration or
app. ve gistration removed, and registrations will need to be kept in force through
t renewal fees. The registration system established by the Gl Act is very
[ tothe trade mark registration system established by the Trade Marks Act 2002, which
' administered by IPONZ.

In light of this, it was proposed that the regulations be modelled on the Trade Mark

Regulations, as set out in the Regulatory Impact Statement annexed to the attached Cabinet
paper. This will minimise the cost to IPONZ of administering the Gl Act, as IPONZ can simply
adapt existing procedures rather than develop new ones. In addition, many of those who may
interact with the Gl registration system will have dealt with the trade mark registration system
and so will be familiar with the procedures. Basing the regulations on the Trade Mark
Regulations will minimise the costs involved in becoming familiar with the regulations.

e The procedures to be followed d

applications to alter or

Exposure Draft
17. In December 2015, Cabinet agreed to the following: [EGI-15-MIN-0190 refers]:

a. That the regulations for the Gl Act be based largely on the relevant provisions of the
Trade Marks Act 2002, and the Trade Marks Regulations 2003 (with some processes
and procedures to be based on the Patents Regulations 2014).
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b. That public consultation on the proposed regulations be based on an exposure draft of
the regulations.

The exposure draft of the regulations was released for public consultation on 6 July 2016.

Submissions on the exposure draft

18. Fourteen submissions were received, mostly from wine growers, including New Zealand
Winegrowers, the umbrella organisation representing New Zealand wine producers. Patent
attorney firms, the New Zealand Law Society, and Spirits New Zealand also provided
submissions. The submissions on the exposure draft of the regulations supported the
approach of basing the regulations on the Trade Mark Regulations 2003.

19. Submissions also identified some aspects of the regulations where they consigdered that

amendments were required to simplify or clarify the regulations. These

concerned with those regulations relating to aspects of the Gl regime-th

trade mark registration regime, such as the specific information t

application to register a Gl.

Amendments to the exposure draft

20. We propose that amendments be made to the ex o@%{go take accoun ublic
Y

submissions. Other amendments proposed for draft are -. ake
' u\he/regulations to
oSed by MBIE to

account of the fact that the Amendment Act
the GI Act. In addition, a number of tech .

rovisio
ents ha en
deal with issues that have arisen durin opment 0 NX8on<ine system for

@o the regulations, but are being
» eg\itatibns run smoothly and provide

iR .‘ ith the Registrar.

21. These proposed amend
made to ensure that t
ts to the

certainty to registr

22. The proposed
submiss@ .

Foes @D N

\/

f the regf ‘. i ystem to be met from fees
hat\ll€ tOosts of establishing and maintaining the Register of Geographical

dgister’) will be met entirely from fees paid by applicants for registration

23. Mt is inteng

yf administered by IPONZ such as patents, trade marks, and designs. This approach is in
@ e With that taken for these other registered intellectual property rights.

ected small number of applications presents a challenge

24. Using this approach does present a challenge in setting fees. It is estimated that there will be
about 30 - 35 applications made to register Gls in the first year after the Gl Act enters into
force, five in the second year, five in the third year and two each year thereafter.

25. This means that the costs of establishing and maintaining the registration process for Gls will
have to be spread over a very small number of applications. The fees charged by IPONZ will
be higher than those that are charged in connection with other registered intellectual property
rights, such as trade marks.

26. The Gl Act requires that Gls will be registered for an initial period of 5 years, and renewable
for further 10 year periods on payment of a renewal fee. The Gl Act also provides that
renewal fees may be used to recover some or all of the costs incurred by the Registrar in
administering the registration system.
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Fees consultation document

27.

In July 2016, Cabinet approved the release of a fees consultation document (EGI-16-MIN -
0145 refers). Three options for setting fees considered. These were:

i. Cost to serve per unit.

i Cost to serve entire Register (preferred option).

ii. Consider the fee regimes charged in similar foreign jurisdictions.

These options are discussed briefly below. A full analysis of the options is set out in the
Regulatory Impact Statement annexed to the attached Cabinet paper.

Cost to serve entire Register (preferred option)

28.

29.

30.

Cost to serve per unit
31.

Under this option, fees would be set at a level so that the sum total d covers
the cost of establishing and maintaining the register as a whole ows fees to

set at a level which would not discourage wine producers from ring their Gls. It
enables third parties to participate in the registration proc nd majhtain the injegrit
register. @

Some fees would be set at below the ‘cost to ser ity While other,

renewal fees) may be set at a higher level. T

e entlre is the
model used for setting fees for the other c eIIectuaI admlnlstered
by IPONZ.

Although the initial application fee a | renewal f %hat higher than the cost
to serve per unit option, aII A ces conS|de his will assist in ensuring that

the integrity of the regi alned

The ‘cost tg se it option i R ng |nd|V|duaI fees at a level that recovered the
actual ¢ goton that it a-fo cover. However, adopting this option would
me ar ancillary uch as oppositions, removal, alterations and

atlng to re would be set at a level that is likely to discourage their

could affec y of the register. If the cost of procedures relating to the
pposm of a Gl, or its alteration or removal was too high, persons who may

34.

35.

be adve d by the registration, alteration or removal may be deterred from taking
eir interests. For this reason this option was not preferred

ve ntlre Register (preferred option)

der this option, fees would be set at a level so that the sum total of fees collected covers
t e cost of establishing and maintaining the register as a whole. This option allows fees to be
set at a level which would not discourage wine producers from registering their Gls. It also
enables third parties to participate in the registration process and maintain the integrity of the
register.

Some fees would be set at below the ‘cost to serve per unit’ while other fees (such as
renewal fees) may be set at a higher level. The cost to serve entire register model is the
model used for setting fees for other registered intellectual property rights administered by
IPONZ.

Although the initial application fee and intial renewal fee are somewhat higher than the cost
to serve per unit option, all other fees are considerably lower. This will assist in ensuring that
the integrity of the register is maintained.
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Consider the fees regimes in similar foreign jurisdictions

36. Currently, the only similar jurisdiction with a Gl register is Australia, although some other
jurisdictions are in the process of establishing a register.

37. In Australia, the initial application fee is AUD27,500 with other fees charged on a cost-
recovery basis. There are no renewal fees. This approach was discounted. An application
fee similar to the level charged in Australia would likely deter local wine and spirit producers
from registering their Gls. The lack of a renewal fee means that there is a risk that the
ongoing costs of maintaining the register may not be met. For these reasons, this option
offered no advantages over the other options.

Submissions on the fees consultation document

38. Submitters were generally supportive of the proposal to set fees on a ‘cos
register basis’. They recognised the difficulties posed by the likely small
applications, and the fact than most applications would be receive

force of the Gl Act.

Proposed fee schedule

39. We propose a fee schedule for the Gl Act based on %?%ewe the

approach. This is set out below (fees are exclu

Application for registration

55 0@&\\/ A \\\/

Renewal fee

Mfee $200 }Qafter five years, $500

O'years the(\

$700

O

Hearing fee (pay

Filing a Notice of Opposii
to registration é)
N

(')
$1,

Party) (\
\

Applicap o) val or be/
alter<a\io glstered

C ration

restore a é%
d due faﬂ%too

\§2000 if lapsing was due to failure to renew
registration after five years; $500 if lapsing was due to
failure to renew registration after 10 years.

40. hIS fee
Zealand

es of this level. New Zealand Winegrowers recognises that fees will need to be
than those for similar registered intellectual property rights, such as trade marks.

e attached submission to EGI seeks approval for the fee schedule proposed above.

Entry into force of the GI Act and Regulations

42. Once the amendments to the exposure draft and the proposed fee schedule have been
approved by Cabinet, it will be possible to bring the Gl Act and Regulations into force. The
attached submission seeks approval to submit the Geographical Indications (Wine and
Spirits) Registration Act Commencement Order 2017 to the Executive Council. This will bring
the Gl Act and Regulations into force on 27 July 2017.

43. Copies of the Commencement order and Regulations are annexed to this report. The
Commencement Order is still subject to PCO’s final Quality Assurance processes.

2 IPONZ fees are quoted exclusive of GST, as fees paid by non-New Zealand residents are zero-rated for GST under section 11A(1)(n) of the Goods

and Services Tax Act 1985.
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44, Once the Gl Act and the accompanying regulations have entered into force, wine and spirit
producers will be able to submit applications to register their Gls to IPONZ.

Next steps

45. If you agree, we recommend that you submit the attached submission to EGI to the Cabinet
Office by 10am Thursday 15 June 2017 for consideration by EGI at its meeting on
Wednesday 21 June 2017.

46. Draft talking points for you to use at the EGI meeting are attached as Annex 2.

47. We also recommend that you issue a press statement when the Gl Act enters into force on
27 July 2017. A draft press statement will be provided to your Office in mid-Juy.

Annexes A(\S/\ (C

\)
Annex 1: Cabinet paper: Geographical Indications (Wine and Spirits) tr\A&n Regulatio \\9
2017.
Annex 2: Draft Talking points for EGI.
Annex 3: Copy of Geographical Indications (Wine an i stration ' 17.

Annex 4: Copy of Geographical Indications (Wine ) Registratj encement
Order 2017.

&
®
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In Confidence

Office of the Minister of Commerce and Consumer Affairs

Chair, Cabinet Economic Growth and Infrastructure Committee

Geographical Indications (Wine and Spirits)
Registration Regulations 2017

Proposal

1.

2

3.

@éﬁ

5.

This paper seeks approval for regulations required to imp

e eograp
Indications (Wine and Spirits) Registration Act 2006 the G ‘ t) and for the
submission to the Executive Council of an Order- ncil bringing the G\Act
and accompanying regulations into force. @
Executive Summary
i The GI Act, will, when brou c€; establish %&r registering
. o ite

Geographical Indications (‘GIX f wines and 0
regional name, tha %‘ to Identify the i

the goods isin

t a name, usually a
o,‘ s where some quality of

s 9(2)(j), s 6(e)

heir geographi

'

ct was e h |mplementat|on was delayed. It was
t bringing o force at that time would be premature in
posals t |ne agreement with the European Union (EU).
er, negotlatl egan, and, at the time, the New Zealand wine

supp lmplementatlon of the Gl Act, and the Gl Act was never
part from section 62 of the Gl Act, which repealed the
ications Act 1994).

g Metember 2014, Cabinet agreed that the Gl Act be brought into force. One
efor this was that the New Zealand wine industry now supported

Iementatlon of the Gl Act. In addition, it was thought at the time that
implementation of the GI Act would assist in encouraging the EU to begin FTA
negotiations with New Zealand. The EU has taken a strong interest in
implementation of the Gl Act.

On 25 March 2015, Cabinet agreed to a number of amendments to the Gl Act.
These amendments were intended to clarify drafting and correct inconsistencies in
the Gl Act as enacted and to ensure that the registration regime to be established
by the Gl Act was workable, sustainable and cost-effective [EGI Min (15) 6/9
refers]. These amendments were contained in the Geographical Indications (Wine
and Spirits) Amendment Act 2016 (the Amendment Act’), which received Royal
assent on 25 November 2016.



©

©

10.
ub ion. Most dments arise from the public submissions on the
ely minor and technical and do not change the

&
Q)

13.

In Confidence

Regulations are required to implement the registration system established by the
Gl Act. The regulations will cover the procedures for examination and registration
of a Gl, and those required for maintenance of the Register of Geographical
Indications (“the Register”). The Register will be administered by the Intellectual
Property Office of New Zealand (“IPONZ”).

In December 2015, Cabinet agreed to the preparation of an exposure draft of the
Geographical Indications (Wine and Spirits) Registration Regulations [EGI-15-
MIN-0190 refers]. The exposure draft was released for public consultation in July
2016 [EGI-16-MIN-0145 refers].

Given the similarities between Gls and trade marks, the exposu
largely based on the relevant provisions of the Trade Mark
Trade Mark Regulations 2003 as set out in the attache
Statement. This will simplify adminstration by IPO s minimising th

i %Z - . issions
generally supported the appro gation thé Trade Mark
Regulations 2003. Submissiogs t of the regulations

where submitters copgiqeced mendm eq\iired to simplify or clarify
the regulations. &@) ndments are+ey \ ake account of the
incorporatio eRfevisions fro exposure draft of the Regulations into

the GI Act.

insert
I nd that th | agree to the amendments as set out in this

Fourteen submissions on the ex

ulations will also set fees for matters related to the administrative
cedures for the registration regime for Gls established by the Gl Act. The
costs of administering the registration system will be recovered entirely from fees
paid by applicants for registration and others who interact with the registration
system. A consultation document seeking public input on a proposed fees
schedule was released at the same time as the release of the exposure draft.

Public submissions on the proposed fees generally supported the proposed fees
and the way that fees were proposed to be set. | recommend that the Committee
agree to the fees schedule set out in Appendix 2 of this paper.

If the Committee agrees to the proposed regulations and fees, | also recommend
that the Committee agree to the submission of the Geographical Indications (Wine
and Spirits) Registration Regulations 2017 and the Geographical Indications
(Wine and Spirits) Registration Act Commencement Order 2017 to the Executive
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Council. The Geographical Indications (Wine and Spirits) Registration Act
Commencement Order 2017 will bring the GI Act into force on 27 July 2017 and
the regulations will come into force on the same date.

Background

What is a Geographical Indication?

14.

15.

16.

17.

&
©

20.

21.

r@ dht into force.
@ mber 2007 Cabinet agreed to delay implementation of the Gl Act. At the

A Gl is an name, usually a regional name used to identify the geographical origin
of goods that have a given quality, reputation or other characteristic essentially

attributable to their geographical origin. Gls have traditionally been
agricultural goods and foodstuffs (mainly in the EU) that have qual

for
t are
claimed to be influenced by unique local characteristics lik S0il. < §

s 6(e), s 9(2)()

The World Trade Organisation Agreementon T ated Aspects of ; ;
Intellectual Property Rights (‘the TRIPS Agr obtiges New Z

provide protection for Gls for wines an \ @

Gls are currently protected in Ne a range \

tort of passing off, the Fair Tra g A

Australia New Zealand Fooy Qtagdards Code (fox sp nd the Wine

The use of Gls land producexs)i y confined to the wine industry,
i New Zealand market also use

although f n oducers ' SN
Gls. | edland spirj at)orly foreign distillers use Gls to identify
thei p

The % al Indicati and Spirits) Registration Act 2006
006 the ssed. It was intended to provide a registration regime

Act w.
for Gls fg %& spirits. It replaced the earlier Geographical Indications Act
199 ed for registration of Gls for all products. The 1994 Act was
\

tide it was anticipated that negotiations with the EU for a bilateral wine agreement
would soon begin. It was considered that implementing the Gl Ac s 6(a), s 6(e)

would be premature ahead of concluding these negotiations.

Negotiations on the wine agreement were never started, and at the time, the New
Zealand wine industry did not support implementation of the Gl Act. As a result,
the Gl Act was never brought into force (apart from section 62, which repealed the
Geographical Indications Act 1994). Consequently, no regulations were ever
drafted.

In December 2014, Cabinet agreed to bring the Gl Act into force. One driver for
this was that the New Zealand wine industry now supported implementation of the
Gl Act. In addition, it was thought at the time that implementation of the Gl Act



22.
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would assist in encouraging the European Union (EU) to begin FTA negotiations
with New Zealand. The EU has taken a strong interest in implementation of the Gl
Act.

Before the Gl Act could be brought into force, some amendments were required to
clarify drafting and correct inconsistencies in the Gl Act as enacted and to ensure
that the registration process is workable, sustainable and cost-effective [EGI Min
(15) 6/9 refers]. These amendments were incorporated into the Amendment Act.

Geographical Indications (Wine and Spirits)

Background

23.

24.

25.

Under the GI Act, any ‘interested person’ can app, egist Gl. The
application will be subject to an examination p

Registration Regulations 2017 g@ &

Geographical Indications (‘the Registrar’

person may also apply to alter or remo ' d Gl fromt ‘ .
The Gl Act also establishes pr erfable third %ppose the
Registrar’s decision to register t Will also be gossibleXoyoppose the
alteration or removal of a regiSter l.

The Gl Act leav tance of the ferred to above to the
regulations. ti earlier, no@ s were made when the Gl Act was

passed.
Regulatio edont k Regulations
G ery simil ks in that they consist of signs, usually words.

pplications to r frade marks, applications to register Gls will be

26 <:
@@examined toﬁgiermin ligibility for registration, interested parties will be able to

S

oppose r apply to have a registration removed, and registrations will
n b in force through the payment of renewal fees.

tions, as set out in the Regulatory Impact Statement annexed to this paper.
This will minimise the cost to IPONZ of administering the Gl Act, as IPONZ can
simply adapt existing procedures rather than develop new ones.

27, Q% his, it was proposed that the regulations be modelled on the Trade Mark
a

In addition, many of those who may interact with the Gl registration system will
have dealt with the trade mark registration system and so will be familiar with the
procedures. Basing the regulations on the Trade Mark Regulations will minimise
the costs involved in becoming familiar with the regulations.
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Exposure Draft

29.

30.

N\

31.

In December 2015, Cabinet agreed to the following [EGI-15-MIN-0190 refers]:

a. That the Gl Act regulations be based largely on the relevant provisions of the
Trade Marks Act 2002, and the Trade Marks Regulations 2003 (with some
processes and procedures to be based on the Patents Regulations 2014).

b. That public consultation on the proposed regulations be based on an

exposure draft of those regulations.

drafting instructions to the Parliamentary Counsel Office to posure

draft of the regulations.
The exposure draft was released for public submssjo s@ nistry of

Business, Innovation and Employment (‘MBIE’ 6 July 2016. The
covered a number of matters including:

o The documents and information r 'mpany or
registration of a Gl. @

o Procedures for examina eptance of a icatron for registration of
a Gl.

o Procedures epositions third parties to acceptance of a
Gl for regt Yon.

o Th% s to be fol ep ications to remove or alter a registered

l, i

c. That the Minister of Commerce and Consumer Affairs be invit@ue

ft

"y
Dro
>

ed parties to oppose an application for

g procedu
| or alterati@
%rocedur gov% earings before the Registrar of Geographical
icati ret

e Registrar intends to exercise a discretion (in relation to
a registration) that is adverse to the person who wants to be

i aneous matters, including extensions of time, renewals of registration,
Q ctranges of name or substitution of registrants.

ndments to the Exposure Draft

Public submissions on the exposure draft indicated that a number of minor and
technical amendments were also needed to the proposed regulations. Other
amendments proposed for the regulations are necessary to take account of the
fact that the some provisions from the exposure draft have been incorporated into
the GI Act. In addition, a number of technical amendments have been proposed
by MBIE to deal with issues that have arisen during the development of IPONZ’s
on-line system for processing applications for registration.

&



32.

33.

34.

35.

36.

Fees

In Confidence

These proposed amendments do not change the substance of the regulations, but
ensure that the procedures set out in the regulations run smoothly and provide
certainty to applicants and interested persons dealing with the Registrar.

Submissions on the exposure draft also indicated that some more substantive
amendments were needed to meet the concerns raised by submitters. These
concerns relate to the information that must be provided with an application to
register a geographical indication. The submissions suggested that the relevant
provisions in the exposure draft were overly prescriptive. The proposed
amendments reduce the amount of information that must be supplied with an
application for registration, while giving the Registrar the ability to r, st more
information if this is necessary for examination of the application

The Gl Act as originally enacted left opposition procedu nt the
regulations. That is, the issue of whether or not there.shou e provision for

opposition proceedings, as well as the proced sQnducting oppasitions

were to be set out in the regulations.

After considering submissions to the ittee tha ]

Bill that became the Amendment i recommen@ed S

Committee that the Bill be am vide explieitly foNORpoOSition procedures.

It was also recommended that onyy) ‘terested pexs uld be able to oppose

registration, or the aligration oval of g<eg -‘ geographical indication.

(@. ion opposition % &dings remain in the regulations.

‘ edures brought the Gl Act into line

[

lating to opp
=@ gn>such as the Patents Act 2013 and the
. provide for opposition procedures.
riginally provided for in the exposure draft were

| Act by the Amendment Act. The exposure draft was

Th e S proposed for the draft regulations are attached as Appendix 1 to
thi§ pape\J recommend that the Committee agree to the amendments to the
ns as outlined in Appendix 1.

Ifthe Committee agrees to these amendments, | also recommend that the
Committee agree to the submission of the Geographical Indications (Wine and
Spirits) Registration Act Commencement Order 2017 to the Executive Council.
This Order will bring the GI Act into force on 27 July 2017.

Costs to be recovered entirely from fees

40.

It is intended that all of the costs of administering the Gl Act will be recovered from
fees charged to applicants for registration and renewal of registration, and other
interested parties, such as those opposing applications to register a Gl. The level
of individual fees may not reflect the actual cost of the service or function the fee

&
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is intended to cover, as long as the total income from fees covers the whole cost
of administering the Gl Act.

41. It is likely that the number of Gls registered under the Act will be small. Officials
estimate that there will be about 35 applications in the first three years after the Gl
Act enters into force, most from New Zealand wine producers. After this, there are
likely to be no more than 2 applications per year for the next 7 years (most from
foreign wine or spirit producers), and 1 per year for the next 6 years. However,
there is considerable uncertainty in those estimates.

42. Given the small number of applications, IPONZ has endeavoured t ep the
costs involved as low as possible. The work involved will be car &

existing IPONZ staff. No additional staff will be required. T, | will be

online, but the system will be basic.
43. Nevertheless, because the costs are being spread @yer a small number %

those charged for other registered intell ; i .

44. The Gl Act requires that Gls will } or an initi ears,
renewable for further 10 year ayment of 4 ren | fek. The Gl Act
also provides that renewal used to recd qQme’or all of the costs
incurred by the Regisjrakin administering the r atigh System.

Fees consultation do e

45, In July 201 pproved e QSe et a fees consultation document (EGI-

16-MI ers). Thr or Setting fees were considered. These
&t to sewe% .
@@. Cost to QV

s are discussed briefly below. A full analyis is contained in the attached
Impact Statement.

%%erve per unit

6. The ‘cost to serve per unit’ option involved setting individual fees at a level that
recovered the actual cost of the action that it is intended to cover. However,
adopting this option would mean that fees for ancillary procedures such as
oppositions, removal, alterations and restorations relating to registered Gls would
be set at a level that was likely to discourage their use.

47. This could affect the integrity of the register. If the cost of procedures relating to
the opposition to registration of a Gl, or its alteration or removal was too high,
persons who may be adversely affected by its registration, alteration or removal
may be deterred from taking action to protect their interests. For this reason this
option was not preferred.
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Cost to serve entire Register (preferred option)

48. Under this option, fees would be set at a level so that the sum total of fees
collected covered the cost of establishing and maintaining the register as a whole.
This option allowed fees to be set at a level which will not discourage wine and
spirit producers from registering their Gls. It also enables third parties to
participate in the registration process and maintain the integrity of the register.

49, Some fees would be set at below the ‘cost to serve per unit’ while other fees (such
as renewal fees) may be set at a higher level. The cost to serve entire register

model is the model used for setting fees for other registered intelle | property

rights administered by IPONZ — patents, trade marks and desig &

50. Although the initial application fee and intial renewal fee S t higher than @
the cost to serve per unit option, all other fees are conside er. This wi

assist in ensuring that the integrity of the register@ain :
Consider the fees regimes in similar foreign juri @
; ister of GlgA although
establishi% er.

52. In Australia, the initial applicatonYee\i's AUD27 &80 er fees charged on a
renewal fee is\gpproach was discounted.
the level ¢ ralia would likely deter local
tering their ck of a renewal fee means that
0 intaining the register may not be met.

i {exed/rlo advantages over the other options.
ocument

e received. Submitters were generally supportive of the

een subpissio
proposal 1Q s%o a ‘cost to serve entire register basis’. They recognised the
diffic tie the likely small number of applications, and the fact that most

51. Currently, the only similar jurisdictio
some other jurisdictions are in

o) guld be received shortly after entry into force of the Gl Act and
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Proposed fee schedule

54, Proposed fee levels on the basis of cost to serve the entire register are set out
1
below (fees are exclusive of GST) :

Application for registration $5,000

Renewal fee First renewal fee $2000 payable after five
years, $500 every 10 years thereafter

Filing a Notice of Opposition to | $700
registration

<
Hearing fee (payable by each $1,700 v
Party) PANZ
Application for removal or $1,000 “ 7
alteration of aregistered Gl /) A b/

fa)

Application to restore a Gl that | $2000 if g% ue to failu ew\
has lapsed due failure to renew | regisjrati e years; $5 i
registration wa gjé re to renew @ atton after

PN 7.

55.  This fee schedule was set out i feds\consultation detutment Jeferred to
earlier. New Zealand Win \be representativebady\or local grape
growers and winemakers, w expected t applications to register

Gls, has indicate
that fees will n Wifar registered intellectual

her than t OK
property ri% trade m
5 W‘ the Com to the fees set out in the table above.
% é@ d Regulations

iKtee a;x o the amendments to the regulations, and the proposed
% be possible to bring the Gl Act and the Gl Regulations into
end that the Committee agree to submit the Geographical

Wine and Spirits) Registration Regulations 2017 to the Executive

so recommend that the Committee agree to the submission of the

Geographical Indications (Wine and Spirits) Registration Act Commencement
Order 2017 to the Executive Council. This Order will bring the Gl Act into force on
27 July 2017.

59. Once the Gl Act and the accompanying regulations have entered into force, wine
and spirit producers will be able to submit applications to register their Gls to
IPONZ.

1 IPONZ fees are quoted exclusive of GST, as fees paid to IPONZ by non-New Zealand residents are zero-rated
for GST under section 11A(1)(n) of the Goods and Services Tax Act 1985.
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Timing and 28 Day Rule

60. It is intended that the Geographical Indications (Wine and Spirits) Registration Act
Commencement Order 2017 and the Geographical Indications (Wine and Spirits)
Registration Regulations 2017 will be gazetted on 29 June 2017 and enter into
force on 27 July 2017.

Compliance

61. The regulations comply with each of the following:
61.1. the principles of the Treaty of Waitangi; @
61.2. the rights and freedoms contained in the New Zealan Act 1990 @
&3; %
61.4. the relevant international standards and at|of @
61.5. the LAC Guidelines on the Proces@g%ﬂ of Legisla | dition),
which are maintained by the sign and Mmittee.
Regulations Review Commigte @ §

62. There are no groun he lations Reyi ittee to draw the

regulations to th of the Housg-af \Q¥ Atatives under Standing Order
319. Q\\
' %am ent @

61.3. the principles and guidelines set out in the Privae

Certification

eographical | %ns (Wine and Spirits) Registration Regulations
the draft icdl Indications (Wine and Spirits) Registration Act
mencement O% 17 have been certified by the Parliamentary Counsel
in order’for submission to the Cabinet.

Q s&eking public submissions on the proposed regulations and a proposed fee
schedule [EGI-16-MIN- 0145 refers]. Fourteen submissions were received, mostly
@ from wine growers. Patent attorney firms, the New Zealand Law Society, and
Spirits New Zealand also provided submissions.
65. The Ministry of Foreign Affairs and Trade and the Ministry for Primary Industries
were consulted on this paper and agree with the recommendations. The Treasury
and the Department of the Prime Minister and Cabinet have been informed.

Financial Implications

66. The recommendations in this paper have no financial implications. The costs
incurred by IPONZ in administering the GI Act will be recovered from third party
fees.

10
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Regulatory Impact Analysis

67. The Regulatory Impact Analysis Review Panel has reviewed the attached
Regulatory Impact Statement (RIS) prepared by MBIE. They consider that the
information and analysis summarised in the RIS meets the criteria necessary for
Ministers to fairly compare the available policy options and take informed
decisions on the proposals in this paper.

68. A copy of the Regulatory Impact Statement is attached to this paper as Appendix

3.
Publicity
69. A press statement will be released when the Gl Regulatio tted and also

when the Gl Act enters into force.

Recommendations

70. The Minister of Commerce and Consumsg
Committee:

S 12Ce mends
1. Note that the Geographical |
(the Gl Act) has not bee

& ration Act 2006
seetion 62, which
repealed the Geogr .
2. Note that:
2014 Ca d-fo bring the Gl Act into force (EGI Min
refers); %

efore the e brought into force, some amendments were
reqwred
2 3. end ts were incorporated into the Geographical Indications
pirits) Amendment Act 2016 which received Royal assent on
ember 2016.

at regulations are required before the registration system under the Gl
ct can be implemented as no regulations were made when the GI Act was
enacted;

@g 4. Note that:

4.1. In December 2015 Cabinet agreed to the issuance of drafting instructions
for an exposure draft of proposed regulations (EGI-15-MIN-0190 refers);
and

4.2. that the exposure draft and a fees consultation document were released
for public consultation in July 2016 (EGI-16-MIN 0145 refers); and

4.3. amendments to the exposure draft are proposed to taken account of:

4.3.1. issues raised in public submissions on the exposure draft;

11
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4.3.2. the fact that the Amendment Act shifted some provisions from the
regulations to the Gl Act; and

4.3.3. issues that have arisen during the development of IPONZ’s on-line
system for processing applications for registration.

4.4. Public submissions generally supported the approach to fees and the fee
schedule proposed in the fees consultation document.

5. Agree to the amendments to the exposure draft set out in Appendix 1 to this
paper.

6. Note that the costs of administering the registration regime for
indications established by the Gl Act will be recovered e
to applicants for registration, and to third parties who

Geographical Indications in respect of oppositio eedi
to alter or remove registered geographical i a
r.

ical &
es charged
' Registrar ¢
, and applicatio
7. Agree to the fees set out in Appendix

8. |If the proposals in recommend @above a re%> —duthorise the
submission to the Executive :
1. the Geographieal In ns (Wine_an i ;; Registration Regulations
2017; a
th o @ Spirits) Registration Act
ment Or ‘

e Geograp dications (Wine and Spirits) Registration Act 2006
eograppi s (Wine and Spirit) Registration Regulations will
e into force o ly2017.

S

8.1
8.2.

©

Hon Jacqui Dean
Minister of Commerce and Consumer Affairs

12
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APPENDIX 1: PROPOSED AMENDMENTS TO THE EXPOSURE DRAFT (OTHER THAN THE PROPOSED FEES)

Issue

Proposed Amendment

Reason for Amendment

Payment of Fees

Deadlines for | Amend the requirements relating to when fees must be The ele stem curr@ ed by IPONZ for trade marks
payment of paid so that, unless a prior arrangement has been made | and pa quires a be paid at the time of filing
fees with the Registrar, — ‘ prior arrarigem as been made with IPONZ.

o fees for renewal or restoration of registration A\ différent a as been adopted for payment of the Gl
must be paid at the time the relevant applicati < A rent approach has been adopted to keep the
is filed lishing the register of Gls low.

o fees for applications to reglster a @of %
opposition, applications to remg ter a GI, <
and hearing fees must be p wor i S
days after the Registrar - '

Provide that the time nt ca onI xtended
once under an arr agre e Registrar.
Q\
Form of Provide that fees are to be \%\é/ectronlc means and | Section 57(1)(i) of the Gl Act provides for regulations that
payment clarify that the fees mu idto the Registrar. specify the person to whom fees should be paid. However, the
draft regulations are silent about whom the fees must be paid to.
The proposed amendments are based on section 238 of the
Patents Act 2013 and regulation 7 of the Patents Regulations
2014.

13
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Issue

Proposed Amendment

Reason for Amendment

Information required for registration of a Geographical Indication

Interested
person

Remove the requirement for applications for registration
of a Gl to include a statement on the basis on which the
applicant claims to be an interested person.

The exposure draft required that applicants must state the basis
on which the applicant claims to be an ‘interested person’.
Section 36 0 Act proviges that an ‘interested person’ may

i h of a GY ever, the Gl Act does not
interes n’ is for the purposes of section
stion of\h or not an applicant is an interested

position or removal proceedings, where

<\«‘?%ppli/c?& @ s as an ‘interested party’ can be contested.

Information required for registration of a Geographical Indicati w N
: : grap tig N

2,

Boundaries of
a New Zealand
Geographical
Indication

Provide that applications for registration ¢
Zealand Gl must include the geographi
that define the region to which the
these coordinates must be provi

by the Registrar.

q Vposure draft required the applicant to supply details of the
dinates daries of the region to which the Gl relates, including a
@> itten description and map.

)

IPONZ has been working with Land Information New Zealand on
defining the boundaries for New Zealand geographical
indications. As a result of that work, it will not be necessary for
an applicant to provide a map, as IPONZ will generate a map
from geographical co-ordinates provided by the applicant.
Future changes in mapping requirements will be accommodated
by requiring applicants to provide the co-ordinates in a form
approved by the Registrar.

14
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Issue

Proposed Amendment

Reason for Amendment

Quality,
reputation or
other
characteristic

Remove the prescriptive requirement for specified
evidence of quality, reputation or other characteristic to
be provided and, instead, provide a general requirement
that applications must contain evidence of quality,
reputation or other characteristic attributable to the
geographical area and specify that the following
information may be provided:

¢ Information about the history of the area to which
the Gl relates, in respect of the growing of grap

for wine or the production of spirits, and the
a word or expression to indicate that area;
¢ Information about viticultural practices, @
winemaking practices used for win@ spirits <
¢ Geological and geographica@@tion a @
the area; @
e Evidence in relatio @ arketi les of
wine or spirits @ ea. %

Replace the requir r this to be provided

when the application\ior regis New Zealand Gl
is filed with a requirement%> this evidence to be

from the area;

The exposure draft required that specified evidence about the
given quality, reputation, quality or other characteristics
attributable to the geographical area must be provided when an
application for registration of a New Zealand Gl is filed.
aft suggested that this

and that:

o presdripti

be%ssary for this information to be
time of filing of the application;

ants may not possess all of the information, or
ay not be able to obtain it.
It should be up to the applicant to provide evidence that
they believe supports the application;
The Registrar should be able to request additional
evidence only if it is relevant to the examination of the
application.

provided after the appli been filed but before it
has been accepted.

V72NN
\Oe

15




In Confidence

Issue

Proposed Amendment

Reason for Amendment

Translations
and
transliterations
of foreign
geographical
indications

Amend the exposure draft to clarify that a translation or
transliteration of a foreign geographical indication is part
of the information that must be provided when an
application to register a foreign Gl is filed, and that a
translation or transliteration of a foreign Gl will not be
registered by itself.

In addition, allow the translation or transliteration of a
foreign geographical indication after the application has
been filed but before it has been accepted.

The GI Act was not intended to provide for registration of
transliterations or translations of geographical indications.

It will be optional for applicants to complete those fields in the

online applic orm that r to translations and
transliterati use not-every application for registration of
a forei ion or transliteration.

T

jIMnvolveat
ore Ywill be ecge%y to allow applicants to send
ns and iterations to the Registrar after they have

e a;zg t0 register a foreign Gl.

Registration
number of a
foreign
geographical
indication

Remove the requirement that an applicant must \
the registration number of the foreign Gl.

/Reg |t %\ﬁequires an applicant to provide a copy of the

, rules or other documents that specify the protection
o the Gl in its country of origin. This should provide all
Ihformation necessary to identify the foreign registration
Dlincluding the registration number (if any)), so that there is no
need to have a separate requirement to provide the registration
number.

Substitution of Applicant

Application to
substitute
applicant

Insert a regulation ’Ws ou Wum to enable
an interested person to appl Q% titute their name for
the name of the applic & plication for
registration. &

The Geographical Indications (Wine and Spirits) Registration
Amendment Act inserted a provision into the Gl Act providing for
substitution of an applicant.

16
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Issue

Proposed Amendment

Reason for Amendment

Applicant must
notify
Registrar of
related
proceedings

Provide that, where there are related proceedings, the
applicant must:

o notify the Registrar, before the time limit specified in
the notice of non-compliance, that the application is
awaiting the outcome of the related proceedings; and

¢ notify the Registrar of the outcome of the proceedings

These amendments are required to ensure that the Registrar is
aware of any related proceedings. Notification of related
proceedings will avoid an application being abandoned if the

applicant is aw%ng the outhof those proceedings

Other Amendments

RSN

Address for
service can be
in
New Zealand
or Australia

documents, as well as addresses in New Zeal

re address for service to be in New Zealand only.

Amend the definition of “address for service” to allow \Qﬁh\gaddr r5elvice is an address where documents can be
addresses in Australia to be used for service of §® serve elafion to court proceedings. The exposure draft

ans-Tasman Proceedings Act 2010 allows New Zealand
Idents to serve documents on addresses in Australia in the
same way that documents can be served on addresses in New
Zealand. There is now no reason to limit an address for service
to addresses in New Zealand.

Similar amendments have been proposed (separately) for the
address for service provisions in the Patents Regulations 2014,
the Trade Marks Regulations 2003, the Designs Regulations
1954, and the Plant Variety Rights Act 1987.

18
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Issue

Proposed Amendment

Reason for Amendment

Signature
requirements

Remove the following signature requirements so that the
things described can be done by email without a
signature:

e application for registration of a Gl to be signed by
the applicant;
withdrawal of an application for registration;

e correcting an application;

e changing the name or address of a registrant of a

Gl. “@

The initial operational system that IPONZ will establish for
registration of Gls will use online forms for these actions and
these forms will not accommodate signatures (electronic or
otherwise).

Requirement
to file
‘statement of
case’in
opposition
proceedings

a notice of opposition to the registration of a GI\

Remove requirement for a separate ‘statement of$ i
Replace with a requirement that the nofi ppositio <
set out the relevant facts and relief Q

Sub i%&)n the draft regulations argued that the

r for a ‘statement of case’ setting out the relevant
and relief sought added an extra level of complexity. It
suggested that the information sought could be included in

>the notice of opposition.

Form of
evidence

ﬁv‘% «@©
Provide that evidence i &@Hgs be @‘}Nay of
statutory declaration its. %
A \D> %

\%

This amendment will bring the evidential requirements into line
with the requirements in connection with the other registered
intellectual property rights administered by IPONZ.

Opposition to
removal or
alteration

proposed by

the Registrar

Provide that oppositio\ﬁ to
his or her own initiative
counterstatement r

Clarify that if th nt notifies the Registrar that the
opponent is withdrawing the opposition, the opposition

will be discontinued.

arra notice of opposition.

Clarify that if there is no opposition to the Registrar’s
proposal to remove a registered geographical indication,
the Registrar will proceed with the removal.

If removal or alteration is initiated by the Registrar, there is no
other party (apart from the opponent) to the proceedings, so
there is no need for a notice of opposition.
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Issue Proposed Amendment Reason for Amendment
When Provide that evidence filed in support of proceedings This amendment is consistent with the corresponding
evidence is to | under the Gl Act must be provided to relevant parties as | requirements in the Trade Marks Regulations 2003.
be sent to soon as practicable after filing, rather than at the same
relevant time it is filed with the Registrar.
parties @ &
PN @
Request to Amend the provisions in the regulations relating to po&re draft wa onS|stent with the provision in the
amend requests to amend a document filed in proceedings %ﬁarks Ac t deals with requests to amend
documents under the Gl Act so that these provisions have the sam ents t een filed in proceedings.
filed in effect as section 194 of the Trade Marks Act 2002. § @
proceedings @
under the Gl @ %
Act &

Filing evidence
out of time

Provide that applications to file evid ftlm L
be made and that the Registrar evide

filed out of time if there are d exc
circumstances or the evi filed

Id not%

earlier.

> his amendment is consistent with the corresponding
requirements in the Trade Marks Regulations 2003.

Requirements
for adocument
to be
considered
‘filed’

Provide that a docu “must h the following
requirements in order to be @Ww

It must be legibles
It must be i
It must be
It must be electronically or by another method
approved by the Registrar.
e It must be signed in accordance with the relevant

regulations.
¢ Any fee relating to the document must have been

or Maorl.

Clarify that a document need only comply with requirements of
the Act and Regulations relating to the ‘form’ of the document as
opposed to the ‘substantive’ requirements relating to the
information contained in the document.

This amendment is consistent with a similar amendment
proposed for the Patent Regulations 2014.

paid.
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Issue

Proposed Amendment

Reason for Amendment

Extensions of

Provide that extensions of time can be validly granted in
cases where an extension request was received by

The High Court, in considering wording in the Trade Mark

time X \ Regulations similar to the original wording of the extension of
IPONZ before expiry of the relevant deadline, but not time provisions found that an extension of time was not valid
processed by the Registrar until after the deadline had unless the extepsion request was received and granted before
passed. the relevant @e had p . This is not the intention —
many re extensi e are received close to the
expir levant d and it is not always possible to
th requ nd grant the extension before the deadline
IkeS:
ﬁ\%@v M aN
Provisions Remove from the regulations those provisions that \Ht is no W to have these provisions in the regulations
incorporated | now been incorporated into the Gl Act. @ giveptha provisions have been incorporated into the Gl Act.
in the Gl Act

/\\
N\ VvV
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Application
for
registration

Renewal fee

Filing a Notice of
Opposition to

registration of a Gl fee

Hearing

Application for
removal or

Application to restore a
Gl that has lapsed due
to failure to renew
registration

First renewal

alteration of a
req{%[@)ed Gl ,\d<
N §@“

$2000 if lapsing was due
to failure to renew

(all fees fee $2000 registration after five
payable after %@
are . years; non-payment of
exclusive $5000 g\é%gee?/r;’ 10 $700 <® 4> first renewal fee; $500 if
of GST) ears Y k lapsing was due to failure
%/hereafter @ % to renew registration after
R /& 10 years.
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Regulatory Impact Statement

Geographical Indications (Wine and Spirits) Regulations

Agency Disclosure Statement

1. This Regulatory Impact Statement has been prepared by the Ministry of Business, Innovation
and Employment (MBIE). It provides an analysis of proposals for the regulations and fees
required to implement the Geographical Indications (Wine and Spirits) Registration Act 2006
(‘the GI Act’).

2. The RIS has been prepared on the assumption that 30 — 35 applicatiops to
geographical indication will be filed in the first year after entry i roe Of Gl Act, five in
the second year, five in the third year, and 0-2 applications per yea redfter, and that
most applications will involve New Zealand geographical n@ tions. This assump is

g2 '@ ¥€ number of

applications they will file to protect New Zealgagw

number of applications is significantly less g
sufficient to cover the costs of establj 8
indications.

3. No formal cost-benefit a as carried 0 he options. Instead,
qualitative judgem (o] pacts (positivea ve) of the options considered have

been used to d 1
4, An expos f e proposee
rele@ consultati

harkeris
ger, Business Law

ilding, Resources and Markets
Ministry of Business, Innovation and Employment

 NZ Winegrowers is the umbrella organisation representing New Zealand wine producers.
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Executive summary

5. The Gl Act was passed in 2006, but has not yet been brought into force. This Act, when in
force, will establish a registration procedure for geographical indications (‘Gls’). The Gl Act
will be administered by the Intellectual Property of New Zealand (IPONZ). In 2014, the
government decided to bring the Gl Act into force. Although regulations are required to
implement the Gl Act, no regulations were drafted at the time it was enacted.

6. In developing regulations for the Gl Act there is effectively only one realistic option: base
the regulations, as far as possible, on relevant provisions of regulations de ed for
legislation dealing with similar matters.

7. The registration system established by the Gl Act is very simila e\rqdevhark
registration system established by the Trade Marks Act 2002, whick Is also administere

IPONZ. Modelling the Gl Act Regulations on the reley, sions of the Trade W\rks
Regulations 2003 minimises the cost to IPONZ of injsteNngthe Gl Act, 3 n

simply adapt existing procedures rather tha

8. In addition, many of those who may i VS have dealt
with the trade mark registration.sys will be fa withte procedures. Basing
the Gl Act regulations on the TragaM the costs involved in
becoming familiar wit ulatiorts.

9. In relation to f
recovered fro
interact istrar -of.

ting the fee the number of applications to register geographical

is likely to :

in
@I estimated t SOprlications to register a Gl will be filed in the first year after
@ entry into fO %he second year, five in the third year and two each year within the
first pas \ea

% eans that the costs of establishing and maintaining the registration process for Gls

ill have to be spread over a very small number of applications. The fees charged by IPONZ
@ will be higher than those that are charged in connection with other registered intellectual

@S

et the Gl Act enters into force, with 0-2 applications per year thereafter
A, IPONZ receives around 20,000 trade mark applications per year.

property rights, such as trade marks.

12. One option is to set the fees for the procedures prescribed by the Gl Act and regulations on
the basis of the actual costs to IPONZ of carrying out each procedure (‘the cost to serve per
unit’ approach). This approach would mean that users of ancillary procedures such as
oppositions, removal, alteration and restoration relating to registered Gls would meet the
entire costs incurred by IPONZ in administering these procedures.
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13. These ancillary procedures contribute towards maintaining the integrity of the Register of
Geographical Indications (‘the Register’). If the fees charged are too high, this may
discourage the use of these procedures. Applicants for registration also derive some
benefit from maintenance of the integrity of the Register, so it seems reasonable that they
make some contribution to the costs. As the ‘cost to serve per unit’ approach does not
provide for this, the first option is not preferred.

14. A second option is to set fees on the basis that the total amount collected in fees must
cover the total costs of administering the registrations (‘the cost to serve entire register’
approach). This is the preferred option. Under this approach some fees wil set at less

is is the

than the ‘cost to serve per unit’, while others may be set above the this
basis for setting fees for the other intellectual property rights regiskiQ¥j
administered by IPONZ (patents, trade marks, designs).

15. Using this approach, the application fee and initial reneg e woult’be higher tfan unde

the ‘cost to serve per unit’ approach. This allows feasfQ ary services t ta

lower level than for the first option. Effective phé costs of t
procedures are being met by fees paid by ¢he

16. An exposure draft of the proposed i together witk %s fee schedule was
released for public consultationN\\ulyyJ0}6. Submitterg gengrally agreed with the

geographical |%
Backgr r%
W@ a ographic@ion’?

) is a name, ally a regional name, that is used to identify the origin of goods where
@ some quali %ﬁ or other characteristic of the goods are related in some essential
way ir phical origin. Gls have been used particularly in the EU for agricultural

opds an stuffs that have qualities that are claimed to be influenced by unique local
% stics. Examples of Gls include Champagne and Scotch whisky. In the case of New
%e nd wine, there could potentially be a number of Gls registered, such as ‘Marlborough’,

Nelson’, ‘Hawke’s Bay’ or ‘Central Otago’.

8. The use of Gls by New Zealand producers is largely confined to the wine industry. Foreign
wine producers selling into the New Zealand market also use geographical indications.

19. The World Trade Organisation (WTO) Agreement on Trade-Related Aspects of Intellectual
Property Rights (‘the TRIPS Agreement’) requires New Zealand to provide protection for Gls
for wines and spirits. Currently Gls in New Zealand are protected by a range of measures,
including the tort of passing off, the Fair Trading Act 1986, the Trade Marks Act 2002, the
Australia New Zealand Food Standards Code and the Wine (Specifications) Notice 2006.
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The Geographical Indications (Wines and Spirits) Registration Act 2006

20. In 2006 the Gl Act was passed. This Act, will, when in force, establish a regime for
registering Gls in New Zealand. The registration regime will be administered by the
Intellectual Property Office of New Zealand (IPONZ).

21. In December 2007 Cabinet agreed to delay implementation of the Gl Act. At the time it
was anticipated that negotiations with the EU for a bilateral wine agreement would soon
begin. It was considered that implementing the Gl Act and allowing EU wine producers to
register their Gls in New Zealand would be premature ahead of concluding these
negotiations.

22 Negotiations on the wine agreement were never started, and at t w Zealand
wine industry did not support implementation of the GI Act. 9@ e Gl Act wa
never brought into force. Consquently, no regulations ver drgfted. %
23. More recently, the New Zealand wine industry has %e Gl Act sh
brought into force so that New Zealand Gls d here. The'j
concerned about the possible misuse of geographicabiqNea In overseas
markets, and wishes to protect thej arkets. So/&ﬁ‘ untries will not
register foreign Gls unless they r d in their cou origin. In December 2014

the government decided ring Act into forc
Status Quo a%@ Defin@

Regulations
24, Th ct\eStablishes a f er for Gls. Any ‘interested person’ will be able to apply

II'be subject to an examination process by the Registrar

re aGl.Thea
a Gl will onbabe reg if the criteria for registration set down in the Act are
@ atisfied. The\A csta lishes procedures to enable interested third parties to challenge

36N to register a Gl, and to apply to remove or alter the registration of a

25 leaves the procedures associated with the registration process to Regulations.
Regdlations will therefore be needed to implement the Gl Act. As mentioned above, no

% regulations were drafted at the time the Gl Act was passed. The Regulations will deal with
such matters as:

e the information required to be filed with an application to register a GI;

e the procedures to be followed during examination of the application;

e procedures to be followed for renewing a registration, and for applications to alter or
remove a registered Gl;

e opposition procedures;

e the conduct of proceedings, such as hearings, before the Registrar of Geographical
Indications.

is
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Fees

26. There will be costs to IPONZ in adminstering the registration regime established by the Gl
Act. These costs will be recovered entirely from fees charged to persons applying to
register Gls and others who interact with the Registrar of Geographical Indications (‘the
Registrar’).

Gl Act Regulations: Objectives and criteria for analysing the options

27. MBIE considers that the Regulations should:

a. Allow IPONZ to implement the Gl Act in an efficient and cost ive
manner;
b. Be clear and understandable for applicants for regi ystfants, third

arties;
C. ippropriately balance the interests of app;@for ragistration, re istra%
third parties and the public; ;é gg
d. Be consistent to the extent practical hér regimes fe
intellectual property rights adr@%ONZ.
28. The first objective is particularly im {s\estimated th % pe about 30-35
applications made to register Gjs\in
the second year, five in the third

29. This means that the s ablishing andtmgintaixing the Register will have to be
spread over a i

Act eNtdrs into force, five in

registratioR.s

eA0 be kept ?o &It M3} does not discourage use of the system,
ions: O @

egula ptions. The requirements of the Gl Act in relation to the

egistratio cesA\fengeographical indications mean that regulations are necessary to
ensurehe nning of the registration system.
@

31. the regulations, there are essentially three possible options:
%. raft a new set of regulations from scratch without reference to regulations
developed for other legislation, including other legislation administered by IPONZ;

ii.

@ Base the regulations, as far as possible, on relevant provisions of regulations

developed for legislation dealing with similar matters and administered by IPONZ, in
particular, the Trade Mark Regulations 2003 (preferred option).

iii. Base the regulations on those developed in foreign jurisdictions with similar
geographical indications regimes, in particular, Australia.

32. In considering the options, it quickly became clear that options (i) and (iii) were not viable,
and that option (ii) was the only option that was worth pursuing. While all three options
would likely meet the last three objectives set out above, options (i) and (iii) would not
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meet the first objective of allowing IPONZ to implement the Gl Act in an efficient and cost-
effective manner.

33. Option (i), drafting a new set of regulations from scratch is likely to impose significant costs
on IPONZ if procedures under these regulations are signficantly different from the
procedures currently implemented by IPONZ. It would not be possible, under these
circumstances, for IPONZ to adapt existing processes. As IPONZ operates an all-electronic
system, this could lead to significant IT costs. There would also be additional costs in
developing and maintaining staff training material.

34. Similar comments also apply to option (iii). Adapting regulations develo where is
likely to result in regulations significantly different from other regulation \aiSkered by
IPONZ.

35. In any case, as discussed below, the registration regime lishe the Gl ActRas m
similarities to the regime for registering trade mar rade Marks . In
light of this, any regulations drafted from scratch-y P bly end u like
the Trade Marks Regulations.

Preferred Option — Base Regulations o Viarks Regulafi X3

36. Gls are similar to trade marks inChat nsist of a wortdl b words?or occasionally a

symbol. Like applications teegi de marks, ap register Gls must be

examined to determjré parties will be able to oppose

e’registration e registrations will need to be kept
ent of ren

rks Act a s a basis for the Gl Act Regulations minimises

registration or a

to\IPONZ of admy registration regime. Existing IPONZ processes,
IT processe ted, rather than developing new ones. This will help

@ the fees clarged to of the registration system lower than would otherwise be
@ e case.
8.

% he geographical indications system are likely to be users of the trade mark
rati ystem, and already be familiar with the provisions of the Trade Marks Act

the Trade Marks Act 2003. It will be easier and less costly for these users to
become familiar with and comply with the Gl Act regulations if they are similar to the Trade
Mark Regulations.

39. The Trade Marks Regulations 2003 were intended to ensure that an appropriate balance
was struck between the interests of trade mark owners, third parties, and the public. Since
the regulations entered into force, amendments have been made where deficiencies have
been identified. These amendments, where they are consistent with the Gl Act registration
regime, have been incorporated into the Gl Act regulations.

40. In addition to the Trade Marks Act 2002 and the Trade Marks Regulations 2003, IPONZ also
administers the Patents Act 2013 and regulations, and the Designs Act 1953 and
regulations. Although there are significant differences between the regulations reflecting
the different registration regimes involved, there are some procedures common to all of
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these regimes. The common procedures mainly relate to proceedings, such as hearings or
opposition procedures.

41. The Gl Act also provides for proceedings, including hearings and opposition procedures.
There are advantages, for both IPONZ, applicants for registration, registrants and third
parties if the Gl Act adopts the same approach to proceedings as the other registration
regimes administed by IPONZ. This avoids the need to establish a separate system for
geographical indications, and makes more efficient use of IPONZ resources, as they can be
shared with the other registration regimes.

42. Under this option, the Gl Act regulations will adopt essentially the same a ch as that
taken in the Trade Mark Regulations. Procedures for opposition, re oval or
alteration of a registered geographical indication, and proceedi sKearings will be

essentially the same as the corresponding procedures in the Trade\MarRRegulations. %
43. The only significant departure from the approach t %ade Mark re
relates to the specific information required to i it applicatigr o
geographical indication. For example, apph d to provi -@ ofthe
quality, or reputation, or other charagtexi wine or spi asseftially
attributable to the area to which th al indicatigmela This sort of
pplicatio§

information is not required for e mar
re f the otheeg jntellectual property rights administered by IPONZ. This
@‘ chisin Ii§ with en for other registered intellectual property rights, such as

Gl Act Fees

44, It is inten

tents, trage marks and designs.

yeaw’thereafter.

aNs The projected low number of applications means that the initial fee that must be paid with
an application to register a geographical indication will be significantly higher than the
initial application fees for other registered intellectual property rights (patents, trade marks
and designs) where application numbers are much higher. By comparison, the fee levied

by IPONZ to make an application to register a trade mark is $150.

47. The costs involved in establishing and administering the register have been estimated as
approximately $100,000 in the first year, $55,000 in the second year, and $35 — 40,000 in
subsequent years.
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48. The Gl Act requires that Gls will be registered for an initial period of 5 years, renewable for
further 10 year periods on payment of a renewal fee. The Gl Act also provides that renewal
fees may be used to recover some or all of the costs incurred by the Registrar in
administering the registration system.

Risks

49. As noted above, there is significant uncertainty regarding application volumes. Much of
the costs involved in establishing and administering the register are labour costs. If
application volumes are less than estimated, costs will also be less than estimated. IPONZ

also intends to review fee levels after three years. These factors will assis itigating
risks if application volumes are lower than estimated. @

50. In addition, the costs of establishing and administering the Re are\much less than

of IPONZ's total revenue. IPONZ considers that any risk t venuy does not fully cove
the costs is manageable, given that the absolute ley, is,such a small@;f

total IPONZ revenue, and that IPONZ intends to eeSphree years t
enters into force. @
Objectives and criteria for anal ptions %

51. In considering the options, the wihg cfiteria hav
o efficiency cons;j ~ dely productivea efficiency impacts as well as
the cost effe With which the c@ i rocesses could be expected to
operate; ‘

o ui érs wheth QIig’equitable across different users and the

of possible isation across IPONZ services i.e. fair allocation of

NP
@ effectivenm s how effective the option is in collecting the cost of operating

the se accurately costs are recovered from users of these services

ption %

52. ed earlier, the revenue recovered from fees must fully recover the cost of
skaplishing and maintaining the Register. Taking acount of this, there are a number of
ays in which the level of fees could be set:

u

i cost to serve per unit;
ii. costto serve entire Register (preferred option);

iii. consider the fee regimes charged in similar foreign jurisdictions.
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Analysis of Options
Summary Table of Options

53. In the table below, the symbols used have the following meanings:
= positive.
= neutral
X = negative.

Efficiency

Cost to Serve per

unit x @ @
P\ VANN

Cost to Serve \Q)\/ K\_) )%

entire register \ “® @> , ,

Consider the fees \_) Vv b hd

charged by
overseas offices

) >
% hese ancillary procedures help to maintain the integrity of the Register. If the fees

charged for these ancillary procedures are too high, this may discourage their use.
Applicants derive some benefit from the maintenance of the integrity of the Register, so it
seems reasonable that they should bear some of the costs of the ancillary procedures.
Option 1 does not provide for this, so option 1 is not preferred.

57. Estimates of the fees, using a cost to serve per unit model, are set out in the table below:
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Application | Renewal fee | Opposition | Hearing Application for
fee (every five fee fee removal or
years)’ alteration
Estimated cost
to serve per $4000 $1450 $8000 $5700 $2800
unit

Option 2: Cost to serve entire register (preferred option)

58. Under this option, fees are set at a level so that the sum total of fees co toxers the
cost of establishing and maintaining the register. Some fees, suc ancillary
procedures, will be set at below the ‘cost to serve per unit’, w uch as the

application fee and renewal fees, are set at a higher lev is meetothe effectiyeness
objective. The cost to serve entire register model is ed for settir@a
rks

other registered intellectual property rights admirj d PONZ - p@
A

a'more equitabte ion of costs

and designs.

59. Compared with option 1, option 2

between applicants for registra a ? Effectively,
applicants will bear some

60. This enables the f 2 level which is less likely to
discourage us i pactistpating in the registration process and
maintain, i idehts derive some benefit from maintenance

aSonable that they should bear some of the costs
o provides for this, so it is preferred over option 1.

<6$@»%%ted fee leyels o% is of cost to serve the entire register are set out below (fees

e exclusiv(e\m‘\ 5.

N(\V,
\ plication | Renewal fee | Opposition | Hearing fee | Application
) fee fee for removal
A@A or alteration
7 AV
\ d cost 22000
] payable after
0)’: erve entire five years
egister $5000 $500 every 10 $700 $1700 $1000
years
thereafter

2 The estimates of fees set out in this table were developed before the current legislative provisions regarding the renewal period had been
finalised.

® IPONZ fees are quoted exclusive of GST, as fees paid by non-New Zealand residents are zero-rated for GST under section 11A(1)(n) of
the Goods and Services Tax Act 1985.

11
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Option 3: Consider the fees regimes in similar foreign jurisdictions

62.

63.

Conclusions and Recommendations

Regulations

64.

65.

o

MINISTRY OF BUSINESS, INNOVATION & EMPLOYMENT

This option would involve setting fees after considering how fees are set in similar foreign
jurisdictions. Currently, the only similar jurisdiction with a register of Gls is Australia,
although some other jurisdictions are in the process of establishing a register.

The Australian regime for registering geographical indications is significantly different from
the regime established by the Gl Act. In Australia the initial application fee is AUD27,500,
with other fees charged on a cost-recovery basis. There are no renewal fees. Given the
difference in registration regimes, this approach provides little guidance in setting fee
levels for New Zealand although it does provide a benchmark.

MBIE’s preferred option is to base the regulatjersQ ISk
relevant provisions of the Trade Marks Ac @ rade Ma
The use of regulations based on th @s Regulation
complex for IPONZ to implemeftthe tions as IPQNZ % S

processes. As the cost of thresgeog al indication ratfon system will be met from
fees charged to applicai hird parties, thi @hat the fees are lower than

might otherwis
This app% o be easie@@v ex for persons dealing with the Registrar.

6 on preferred t% js set the fees on a ‘cost to serve entire register’ basis. That
i9 Tees are set s%he tal amount of fees collected covers the cost of establishing

eographical indications registration system. Fees for the other

regi i ettual property rights are set on this basis.
s on this basis allows some fees, such as fees for ancillary procedures such as

68.
% sition, removal or alteration procedures to be set a level that is less than the actual

ost of the procedure, while others, in particular renewal fees , are set at a level that is
higher than actual cost. This allows the fees for ancillary procedures to be set at a level
which does not discourage the use of these procedures and so assist in maintaining the
integrity of the Register. Effectively, some of the cost of the ancillary procedures is borne
by applicants. This is considered reasonable, as applicants benefit from maintenance of the
integrity of the Register.

12
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Consultation

69. In July 2016, the Ministry of Business, Innovation and Employment released a public
discussion document seeking public submissions on the proposed regulations and fees.
The consultation document included an exposure draft of the proposed regulations. This
was because there was effectively only one viable option for the regulations. It was
considered that going straight to an exposure draft was a better use of both MBIE and
stakeholder resources than issuing a consultation document on the regulations, and
following this up with an exposure draft.

70. Fourteen submissions were received, mostly from wine growers, includi @
Winegrowers, the umbrella organisation representing New Zeala% ers. < §

Patent attorney firms, the New Zealand Law Society, and Spiri nd also provg

submissions. @
71. The submissions on the exposure draft of the regu@prted the appr

asing
the regulations on the Trade Mark Regulatio issions also ey yome
aspects of the regulations where they con t amendm equiréd to simplify
or clarify the regulations. These w e regulatio tin aspects of the
geographical indication regime {hat om the trade giStPation regime, such as

the specific information that mus d with an ap tiprforfegister a Gl. The
dled to take acco ts raised by submitters.

exposure draft has bee
Fees Q/ @
72. Subm proposal to set fees on a ‘cost to serve entire
f

itt e erally sup
registenb . They recogni difficulties posed by the likely small number of
jgP¥, and the f, stivould be received shortly after entry into force of the

SR

e
(@ ntly making preparations for the entry into force of the Gl Act. This includes:

73.
%@ Making appropriate changes to its IT systems to implement the Gl Act;
ii.

placing information on its website about Gls, and how the registration system will
work once the Gl Act is in force;

iii. developing, in consultation with stakeholders guidelines on how IPONZ will
examine and grant applications to register geographical indications, and how
IPONZ will deal with proceedings under the Gl Act, such as oppositions, and
applications to alter or remove a registered geographical indication;

iv. publicising the regulations once they are gazetted together with the date that the
Gl Act and regulations will formally enter into force.
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Monitoring, evaluation and review

74. The operation of the Gl Act and Regulations will be monitored as part of IPONZ’s normal
reporting processes. This will include seeking the views of major stakeholders the way that

IPONZ is implementing the registration system. IPONZ will also review the Gl Act fees three
years after the Gl Act enters into force.
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Annex 2: Draft Talking points for EGI

Purpose
e This paper is seeking approval:

e for the Geographical Indications (Wine and Spirits) Registration
Regulations 2017; and
e to bring the GI Act into force.

e Cabinet decided in December 2014 to start the process for bringing the

Gl Act into force.
e The GI Act will establish a registration system for % Irit Gls |n

New Zealand.

Entry into force of the Gl Act @ @@

Implementation of the Gl Act will:
e Advance the trade strategl

w ZeaI mdustry, whose
success in building t of Ne 2 d wines as a premium
product in export s based of New Zealand Gls; and

ion
gulations %ﬁlred to implement the Gl registration regime that will
be es by the Gl Act.

% ons were drafted when the Gl Act was originally passed.

re very similar to trade marks, and the process for examining

e Enable th ' to register its Gls in export
mark@ ct the re % of our wines;
Geg Indlc @and Spirits) Regulations 2017

@ applications for registrations is also similar to the process for examining
trade mark applications.
e The regulations are based on corresponding provisions in the Trade
Marks Act 2002 and the Trade Marks Regulations 2003.
This will simplify administration of the Act by the Intellectual Property
Office of New Zealand and for those applying to register geographical

indications.
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Fees
e The costs of administering the registration system will be recovered
entirely from fees paid by applicants for registration and others who
interact with the registration system.
e The setting of fees is a challenge due to the likely low number of
applications. This means that the fees will be significantly higher than

the fees charged for other registered intellectual property rights.

system, has indicated that it is comfortable with t

S

e The NZ wine industry, which will be the main user of th tion
ré%&
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